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1 -16/04/2018 The apqeal of Mr. Shamsul Taj presented today by Mr.
“ o Shamail Ahmad Butt Advocate may be entered in the Institution
Register and put up to the Learned Member for propér'order
pleése._ | ‘ \ .
REGISTRAR -~
& \7 \ e\ 2 This case is entrusted to S. Bench for preliminary hearing

to be put up there on_\8loy | ..
/( .l

MEMBER




18.04.2018

‘_ Counsel for the appe!_l_alnt present. Preliminai‘y arguments heard 7

and case file perused. Learned counsel for the appellant argued that
| previously service appeal no. 458/2017 filed in this Tribunal was
dismissed vide judgment dated 30.11.2017. On a query from this
Tribunal learned counsel for the appellant confirmed that an appeal
has been filed against the said- judgment ’01’ this Tribunal in -
Supreme Court of Pakistan which is pending adjudication. He
further contended that respondént no.2 decided departmental
appeal of class-1V employees of the Lady Reading Hospital vide
order dated 05.01 .2018.--Direét1011s were conveyed for withdrawal
of reliving orders and release of salary. On the same analogy order
dated  01.02.2016,09.02.2016,10.02.2016 and  17.02.2016
{)ertaining to the case of the appellant was also withdrawn through
corder dated 24.01.2018. As a sequel to above the appellant
submitted arrival report on 09.02.2018 and stérted performing duty
“ at LRH. That astonishingly vide order dated 29.01.2018, order
dated ~'24.01.2.0']8 was withdrawn. Feeling Jag;{érie.ved he filed
depart‘;nental ab};eal on which date is not mentioned but: the same .
was_rejected on 2.03.218, hence, the instant service appeal.
Learned counsel for the appellant when confrontéd on the point
that this issue has already been decided by this Tribunal vide
judgment dated 30.11:2017. The same order impugned in the
~ previous service appeal was withdrawn by the competent authoni ty
on 24.01.2018, as such the present appeal is hit by Rule-23 of
Khyber Pakhtunkhwa Service Tribunal Rules 1974 because it had
become a closed and past transaction. In response he argued that
‘order dated 24.01.2018 gave a fresh cause of action and valuable
rights of the appellant had accrued. Hence, the principle of locus-
poenitentiae is also attracted in this case. Through the present
appeal impugned order dated 29.01.2018 has ‘been challenged in
this Tribunal. Let pre-admission notice be issued to the learned
Adll: AG to assist the Tribunal. To come up for further preliminary

hearing on 02.05.2018 before S.B. .

<
(Ahmad Hassan)
Member
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Service Appeal No. 534/2018 | +

02.05.2018 B Appellant in person and Mr. Kabirullah Khattak,
' ' Additional AG for the respondents present. The Tribunal is .
non-functional due to retirement of our Hon’ble Chairman.

- Therefore, the case is adjourned. To come up for same on

L © 17.05.2018.

Reader

17.05.2018 Junior to counsel for the appellant Mr. Shumail Ahmad
-Butt, Advocate present and requested for adjournment.

Granted. To come up for preliminary hearing on 04.06.2018

before S.B.
L ) : o . Chairman
| '(‘)4.(‘)‘_6.2018 Appellant present. Leamned Addl: AG also present.

o Appellant submitted' an application for adjournment. Adjourned. To
come up for arguments on 11.06.2018 before S.B.

o

Member




11.06.2018

R

18.07.2018

. Lﬁ‘_.\‘i?‘.“{f‘;. ’,':"‘.3’ L T U TR I

Appellant Mujahid Aiam in person 'pregent. "

' Mr. Kabirullah Khattak, Addl. AG for the respondents

“present. Appellant made a -Vérbal request” that his

counsel has gone abroad. Granted. To come up for

‘preliminary hearing on 18.07.2018 béfore S.B.

Counsel for the appellant and Addl: AG for respondents

present. Counsel for the appellant requested for withdrawal of the

- instant appeal. In this respect his- signature also obtained dn the

margin of the order sheet. Request accepted and the appeal in hand
is therefore, dismissed as withdrawn. File be consigned to the

record room.

ANNOUNCED:
18.07.2018

Ahmad Hassan)
- Member
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 53 7 /2018

Shams Ut Taj,
Junior Clinical Technician,

Khyber Pakhtukhwa
Service Tribunal

Diary No. S 6 é
Dated-;gelgilz;g,l 8‘

(Add. General Secretary Provincial Paramedic Association),

Presently posted at MTI, LRH,
Peshawar.

Versus

Government of Khyber Pakhtunkhwa,
Through Secretary, Health Deparrment
Civil Secretatiat, Peshawar.

Directorate General Health Services,
Through Director General,

Attached Department Complex,
Khyber Road, Peshawar.

Secretary Establishment,

-Government of Khyber Pakhtunkhwa,

Peshawar.

Hospital Director,
MTI, Lady Reading Hospital,
Peshawar.

g@\iedm-ﬂay

Registrar ©

.................. Appellant

............ Respondents

SERVICE APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA

S

ERVICE TRIBUNALS ACT, 1974 AGAINST THE IMPUGNED APPELLATTE

—— == b oy S T AR L ARy RAVAL OANAFINLLLY A1 N LML AR AN
ORDER NO. SOH-III/8-60/2018(ROIDAR

SHAH & OTHERS) DATED

20/03/2018

BY VIRTUE OF WHICH THE APPEAL FILED BY THE

APPELLANT DATED 06.02.2018 WAS REGRETTED.

May it please this Honorable Court
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1. That the Appellant 1? 2 .‘Civﬂ’sef\’fanf appomted against a vacant post at Lady
Reading Hospital; Peshawar and has started his career with zeal and
dedication and served the public at large on several positions since his
appointment to the best of his abilities and full satisfaction of his supetiors
and since then he is performing his duties at the aforesaid hospital. Presently
he is working as Junior Clinical Technician It is pertinent to mention here
that the Appellant is Add. General Secretary Provincial Paramedical
Association as well as Add. General Secretary Paramedical Association
LRH, Peshawar, a representative body and the provincial chapter of
Pakistan Para-Medic Association as well as the Appellant is elected President

of Para Medical Association Lady Reading Hospital, Peshawar.

2. That the parent national level body is registered under the Societies
Registration Act, 1960, the provincial chapter is also a duly recognized body
since 09.09.1970, while its constitution has been approved by Respondent
No. 1 Government w.e.f. 09.08.1992, |

3. That upon promulgation of Khyber Pakhtunkhwa Medical Teaching
Institutions Reforms Act, 2015 (Khyber Pakhtunkhwa Act No. IV of 2015),
Para Medic Association, LRH, Peshawar filed a Writ Petition No. 2643-
P/2015 questioning creation of surplus pool, asked for directorship for the
Paramedics in the Boards of Governor of MTI and questioned the clause of

“all further order”.

4. That this Writ Petition was taken up for hearing alongside numerous other
writ petitions by a larger Bench so specially constituted to deal with matters
of vires of the Act, 2015 ibid and other related issues. It is a matter of
record that while dismissing other Petitions against the vires of the Act,
Writ Petition No. 2643-P/2015 was partially accepted in Judgment and
Order of the Honorable Larger Bench dated 23.12.2015 as this Honorable
Court while acknowledging and appreciating the merits of the matters

agitated by paramedics, allowed their plea against “further orders” and their
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representation in Board of Governors.

- That seeking enforcement of constitutional rights through a Constitutional

Petition was not taken in good grace either by the Respondents or for that
matter by the Chairman Board of Governor, LRH Peshawar, who is
championing the cause of so-called reforms in MTIs and is acting as quasi
advisor to the Respondent Government. He had been heard saying
numerously that he would make sure that no one can stay in MTIs if he is

challenging him or questioning his wisdom and authority.

. That it is worth mentioning that Appellant being low paid staff working as

Junior Clinical Technician at Medical Teaching Institute namely Lady
Reading Hospital and has not opted MTT setvice and is thus working in
direct control and supervision of Respondents No.1 to 3 as amended Section
16 of Khyber Pakhtunkhwa Medical Teaching Institutions Reforms Act,
2015 states that all civil servants serving in MTTs may within a period to be
notified by the Government, opt for employment of MTI, their service
structure, promotion and disciplinary matters etc but fortunately or

otherwise the period has not been yet notified by the Government.

. That while momentarily parting from the discussion at hand, it is significant

to point out that while misinterpreting a certain part of the Judgment of the
larger Bench dated 23.12.2015, Respondent No. 1 Government through a
Notification No. SOR-II)/E&D/1-6/2009 dated 08.02.2016, while
purportedly exercising powers under Section 4 of the West Pakistan
Essenual Services (Maintenance) Act, 1958 and in total defiance to the very
intent and spirit of the Act, 2015 has issued direction to all the persons
working or engaged in the Medical Teaching Institutes not to leave their

place of duty without prior permission of the competent authority.

- That after a couple of days of negotiations, all the demands of doctors were

acceded to and they were all let off, without any proceedings but the poor

low-paid paramedics who had no visibility whatsoever in the so-called strike




and had not been %yoncerned with any ER or OTs are being punished

without the mandate of law. °

9. That while seized of an opportunity to get rid of office bearers and some of

the members of Para Medical Association, and while actuated with clear mala
fide and political agenda, Respondents instead of proceeding against doctors,
chose to victimize low-paid employees while showing mote loyalty to the
Chairman Board of Governors LRH, issued an office order bearing No.
2267.84/AE-VI DATED 09/02/2016 whetein he transferred the appellant
and several others of their duties in absolute ignorance and Violationlof
attending law and circumstances. It is important to point out that the
appellant is a permanent civil servant and office bearer of the association at
several levels therefore cannot be left at the mercy of Respondents and
there most influential political figure whom have no authority to issue any
order or treat the appellant in any manner, in grave infraction and defiance
of the law on question. Thus the Appellant, along with other office bearers,
was thus ordered to be transferred out of his concerned MTI to a far flung
place of the Province by virtue of Office Orders dtd 09.02.2016 issued by
Respondent No. 2. The Office Otders read: .

“On their involvement in illegal activities contrary to the

conduct rules 1987, as well as essential services

(maintenance) Act 1958 and subsequent relieving from

MTI/LRH Peshawar on account of strike/ agitation,

leaving the patients in emergency and operation theaters

ctying  for survival; the following staff stand §

transferred.....”

(Copy of the transfer order is Annexure “A”)

10. That the appellant, while was having no other remedy, filed departmental

appeal bearing No. 341/16/PPMA-KPK dated 23.02.2016 to the
Respondent. No.1 being Competent Authority in hope that he will get relief
from that forum but in vain as over a year has been passed and yet no

fruitful result has been given to the appellant and still his Departmental
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o Appeals/ Representaﬁbns 1s pending before the Departmental Authority
who was under legal obligation to decide the same within statutory period.

(Copy of the Departmental Appeal is annexure “B”)

11.That the Appellant along with many others were aggrieved of the Transfer
orders made under the garb of Essential Service (Maintenance) Act, 1958 ot
otherwise (hereinafter referred to as “impugned orders” for facility of
reference only) challenged the same before the Honorable Peshawar High
Court by way of W.P. No. 557-P/2016 titled as “Johar Ali and Others vs
Government of Khyber Pakhtunkhwa etc” wherein interim relief was
granted to the Appellant along with many others which remained intact for
over a year or so but the case was heard by a Division Bench of the
Peshawar High Court on 25.04.2017 wherein they have heard the arguments
at length but unfortunately the aforesaid petition was dismissed while
holding that the Appellant and others are civil servants and their grievantes
relate to the terms and conditions of the service therefore the appropriate

remedy for seeking the redressal of their grievance is Services Tribunal.

12. That soon after the decision rendered by this Honorable Court in W.P 557-
P/2016, the Respondent No.4 issued relieving order No. 6308-
15/HD/LRH dated 05.05.2017 of the Appellant and directed him to
report to the office of Respondent No.2. Further on 10/05/2017 the
Respondent No.2 issued office order No. 6360-68/AE/VI and directed
the appellant and others to report to their new place of work. It is of
significance importance that Respondent No.4 is not a competent Authority
to relieve the Appellant therefore his act of relieving the Appellant is in total
defiance of the law and policy.

(Copy of the Relieving Order and Reporting to new place are Annexure “C”)

13.That it is also worthwhile to point out that paramedical assoctation LRH,
was allotted a separate office by the then Chief Executive of the Aforesaid
hospital wherein office bearers are easily accessible to all the association
members as well as the Appellant use the place for office purposes. It is a

policy of the provincial government, duly circulated in the Esta Code that
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Office Bearers shall %ot ‘no.rrnally be trz;négérred during the curtency of their
office therefore the Appellant rights are protected as per policy and is thus
not transferrable outside Lady Reading Hospital but the Respondent No. 2
issued Transfer and Posting Otder of Appellant, while ignoring the
aforesaid policy and settled legal position qua union member employees, to

District Kohat.

14.That it is also of great importance to mention here that paramedical
association has been given due representation by the Government as vide
letter No. SOH(III)/HD/3-5/Paramedics/2016 dated 17.10.2016 it has
been circulated to several departments related to health that wherever there
is a meeting related to paramedics so representation of at least two of their
office beaters be ensured, which can be reflected from minutes of the
meeting headed by Special Secretary for Health Department where two of

the office bearers, including the Appellant, attended the meeting.

15.That it is also important to point out before this honotable Tribunal that
due to the afore stated strikes etc 39 employees of Ayub Teaching Hospital
and certain others were also transferred out to far flung areas of the
province but due to the intervention of the Special Assistaﬁt to Chief
Minister, Mushtaqg Ahmad Ghani the transfer orders of all the 39 employees

were recalled and they were remained at their earlier places of work.

16. That consequent upon the decision rendered by the Honorable Peshawar
High Coutt, Appellant, who had bonfidely believed that their remedy was
genuinely claimed before the High Court and thus he had sought remedy
before the wrong forum, consequently filed a Service Appeal No. 465-
P/2017 before the honorable Service Tribunal along with application for
condonation of delay but unfortunately the same was dismissed by this
honorable Tribunal while not condoning the delay that too when the
Appellant had bonafidely and diligently pursued his remedy before High
Court as he was transferred in the garb of punishment allegedly for violation

of KP Essential Services (Maintenance) Act, ~1958, which is not terms and
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conditions ipso jure.

(Copy of the Appeal 465-P/2017 and Order thereupon is Annexure “D>)

17.That, on the other side, the Honorable Peshawar High Court has

intervened in a similar matter and has magnanimously passed a Judgment
and Order dated 15.11.2017 in WP.555-D/2017, while rescued the
Appellant and held as:

“it clearly indicates that for all intents and
purposes, the Petitioner was a Government Servant
according to his appointment order and was to be
dealt with in accordance with the Government
rules and MTT has nothing to do with his services
particularly when the Petitioner has not joined
MTI and thus, the impugned order . dated
09.05.2017 is not sustainable.

6. For the reasons mentioned above, we allow this
petition and declare the impugned order dated
09.05.2017 as illegal, without jurisdiction and
ineffective upon the rights of petitioner...”.

Besides, this Honorable Tribunal has also intruded and rescued the
Appellant in a similar nature case through service appeal No. 480-P/2017
dated 15.12.2017 and consequently allowed the appeal and impugned

transfer order was set aside.

18.That in addition to the above, the Respondent No.2 while deciding the

departmental appeals of the class VI employees of the Lady Reading
Hospital elaborately discussed all the above legal and factual points and
thereafter accepted the appeal of the class VI employees. It is important to
mention here that the Respondent No.2 also admits that the terms and
conditions of civil servants are protected under section 16 of the MTI Act,
2015. He further admitted that if this practice continues so it will lead to

unmanageable situation for the provincial exchequer.

19. That, subsequent to the above, a note was moved on departmental appeal of

the Appellant for cancellation of the transfer order issued by the
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Respondent, wherein it has been mentioned that the civil servants are to be
dealt in accordance with the govefﬂrﬂent rules and MTT has nothing to do
with them accordingly the para concerned was approved and resultantly
Notification No. 1092-98/AE-VI dated 24.01.2018 was issued wherein the
competent authority accepted the departmental appeals and cancelled the

impugned transfer orders.

(Copy of the order dated 24.01.2018 is Annexure “E”)

20. That thereafter the Appellant took a sigh of relief and believed that justice
has prevailed thus started performing his duties with more zeal and
enthusiasm then eatlier but the above act was not taken in good grace by the
Chairman BOG so he started pressurizing the Respoﬁdent. No.2 to undo
the same which he can’t beingfunctus officiobut most shockingly the
Respondent No.2without having authority revoked the. order dated
24.01.2018 vide illegal office order No. 18920-912 /E-V dated 29.01.2018.

(Copy of the order dated 29.01.2018 is Annexure “F”)

21. Thatthe Appellant while gravely aggrieved with the illegal order dated
29.01.2018 filed a departmental appeal to Respondent No.1 on 06.02.2018
but most unfortunately the same was regretted vide letter No. SOH-III/8-
60/2018(Roidar Shah & Others) dated the Peshawar 20.03.2018 (hereinafter
to be called as impugned order for facility of reference).

(Copy of the Departmental Appeal is Annexure “G*)
(Copy of the Order dated 20.03.2018 is Annexure “H”)

22.That the Appellant while feeling gravely dissatisfied and aggrieved of the
impugned order dated 29.01.2018 and 20.03.2018.

Hence this appeal inter-alia on the following grounds:-

Grounds warranting this Appeal:

a. Because the impugned appellate orders dated 29.01.2018 and 20.03.2018 are

illegal, unlawful, without lawful authority and thus of no legal effect.

b. Because the impugned ordersare passed without any legal or plausible
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justification and are therefore liable to be reversed.

. Because the Respondent No.2 being Functus Officio has got no authority

whatsoever to pass such an illegal order.

. Because the departmental appeal of the Appellant has once been accepted

thus its annulment on the whims of the Chairman BOG Lady Reading

Hospital s illegal, unlawful and without lawful authority.

. Because in similar nature case the Honorable Peshawar High Court, Peshawar

in its Judgment and Order dated 15.11.2017 has rescued the Appellant therein
while stating therein that the civil servants are to be dealt in accordance with

the Government Rules and not under the MTI and by the MTT hierarchy.

Because similar stance has been adopted by this Honorable Tribunal in

Setvice Appeal No. 480/2017 while rescuing the Appellant.

. Because the impugned proceedings are due to malafide on the part of

Respondents and are liable to be reversed on this score as well.

- Because the Respondents are travelling way beyond the scope and approach

adopted for others thus the approach adopted for the Appellant is hit by the
Article 10-A and 25 of the Constitution.

Because the Appellant is an office bearer of the employees association and
leaves no stone unturned for the betterment of their fraternity therefore he

cannot be transferred at single stroke of pen.

Because 39 other employees of Ayub Teaching Hospital were transferred due
to the same reason but there transfer order was cancelled on the next day
because they realized that civil servants as well as office bearers cannot be

transferred during their tenure as a punishment. The Chairman and BOG of
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the AMC Teaching Hospital MTI have not shown undue obduracy and
vendetta whereas the Chairman of the MTT LRH has been abusing his position
and close relationship with Mr. Imran Khan (Chairman PTT) and thus is

browbeating and hoodwinking the government officials with impunity.

. Because the Appellantv 1s elected President of the Provincial Paramedical

Association as well as President Paramedical Association Lady Reading

Hospital therefore his rights are guaranteed and protected under the laws.

Because the misgivings of the Respondents against the Appellant is uttetly
out of place as the Appellant has not resorted to any illegal activities, so alleged

against him.

. Because no provision of the Essential Service (Maintenance) Act, 1958

mandates any transfer. In fact, the Respondents, while posting the Appellant

out is committing an offense under the aforesaid Act, 1958.

. Because once the Essential Services (Maintenance) Act, 1958 is notified, no

employer can order transfers at all.

. Because impugned orders are passed in tone and tenor of “punishment”. No

minor or major punishment can be imposed without due process of law.

- Because the impugned orders are passed in total disregard of. the KP

Efficiency and Discipline Rules, 2011.

. Because most surprisingly the Appellants who are neither doctors nor care-

givers relating to emergency or for that matter operation theaters are being
allegedly prosecuted and punished for so called patients crying for survival.
How Office Assistants, Sweepers, Masalchi, bearers, lift operators and a few

clinical technicians are answerable for strike staged and held under the
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leadership of doctors.

Because the very act of letting off the doctors and choosing to prosecute only
low-paid employees and that too as a punishment for approaching this
honorable court is not only smacked with partiality, unfairness and nepotism

but is a clear violation of Article 4, 5, 25, 37 and 38 of the Constitution.

Because the Constitution of the Islamic Republic of Pakistan confers right on
every citizen of forming of an association as well as grants freedom of
assembly in the form of protest or otherwise thus the impugned order is

violative of Article of 16 and 17 of the Constitution, 1973,

Because as held numerously by superior judiciary including the apex Supreme
Court of Pakistan, no civil servant can be transferred except for public interest
whereas the impugned transfer order is clearly having a color of punishment

and is done on so called administrative ground rather than public interest.

. Because as narrated in facts, appellant is office bearer of Para Medical

Association. It is a policy of the provincial government, duly circulated in the
Esta Code that Office Beaters shall not normally be transferred during the

currency of their office to avoid unfair labour practices.

. Because the Respondents are acting in a mannet clearly reeking

highhandedness, caprice and victimization.

- Because the Respondents are bent to illegally discriminate amongst health

care providers and paramedics without .any reasonable justification or

classification.

. Because the impugned orders are made with sole purpose of creating terror

and deterrence in heart of doctors by making the Appellant as mere guinea pig

and scapegoat for no fault on their part.
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y. Because recently the apex Supreme Court of Pakistan, while suspending a

Judgment of the Honorable Balochistan High Court, has acknowledged the
right of peaceful protest and agitation for rights of the government employees

and declared any clog on it as excessive and illegal.

z. Because Respondents have not treated appellant in accordance with law, rules
and policy on subject and acted in violation of Article 4 of the Constitution of
Islamic Republic of Pakistan, 1973 and unlawfully issued the impugned
transfer ordet, which is unjust, unfair and hence not sustainable in the eyes of

law.

aa. Because neither ESTA Code provisions does permit the Respondents to pass

the impugned transfer order nor the Khyber Pakhtunkhwa Government

Servants (Conduct) Rules, 1987,

bb. Because even otherwise, as is apparent on the face of records, impugned
order is actuated with intent mala se as the Respondents are hell bent to get rid

of the appellant at any costs solely on political considerations.

cc. Becausesince the Appellant is admittedly President of the PPMA who cannot

be transferred out of his place of duty since completion of his office tenure as

per Policy.

dd. Because the impugned transfer order is clearly motivated with mala fide
rather than made in public interest. As the record suggests, the appellant and
his colleagues arevictimized for ulterior motives of theChairman Board of

Governors, Lady Reading Hospital.

ee. Because even the KP MTT Act, 2015 also protects the services of Appellant.

tf. Because in similar circumstances, the Honorable Peshawar High Court and

Honorable Services Tribunal has allowed relief in aid of justice.
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= gg. Because neither the Khyber Pakhtunkhwa Government Servants (Conduct)

el

* Rules, 1987 nor the Essential Services (Maintenance) Act, 1958 empowers the

Respondents to pass the impugned orders.

hh.Because the Appellate authority after accepting the appeal of the Appellant

vide order dated 24.01.2018 had nullified the transfer orders eatlier issued.
Once deciding the appeal, the appellate authority was no more seized with the
lis and had no legal authority whatsoever to again reverse the said orders on

29.01.2018 and once again decide the matter against the Appellant.

Because the impugned order dated 29.01.2018 and that the consequent
refusal of appeal/representation are illegal, unlawful, without lawful authority-

and thus of no legal effect.

. Because once the transfer orders were vacated upon accepting the appeal of

the Petitioener and others, cancelling the appeallate order amounted to
transfer order afresh which was never made in the public interest but was

cleatly because of the pressure and dutess exercised by the Chairman BOG

MTI LRH.

kk. Because once the earlier transfer orders were cancelled, the Appellant was

L.

restored to his original position and could only be transferred in public
interest. On the contraty, the Appellant was effectually retransferred without
being do in public interest when the Appellate authority, under the duress and
pressure of Chairman BOG MTI, cancelled and withdrawn his appellate order

on 29.01.2018 which order is cleatly smacked with mala fide of law and fact.

Because the terms and condition of the Appellant and other civil servants are
duly saved by virtue of Section 16 of the MTI Reforms Act, 2015 (as amended

from time to time) and he cannot be adversely effected because of the

revengeful attitude of the Chairman BOG.




mm. Because the impugned order dated 29.01.2018 is without jurisdiction

and is clearly a colotful exetcise of authority.

nn. Because appellant will raise other grounds at the time of arguments with the

ptior permission of the Coutt.

It is thereforemost humbly prayed that on acceptance of the instant appeal,
the impugned Appellate orderNO. SOH-II11/8-60/2018 (ROIDAR SHAH & |
OTHERS) Dated 20/03/2018 by virtue of which the Appeal filed by the appellant

dated 00.02.2018 was regrettedmay graciously be set aside along with original

impugned order dated 29.01.2018 and the Appellant may kindly be brought back to
his position prior to 09.02.2016.Any other relief not specifically asked for may also be
granted to the appellant if deemed fit, just and appropriate.

Appellant

Shumall K]& Butt,

Advocate Supreme Court of

Paklstan

H Bilal Khan @\
Advocate High Court,
Peshawar.

Dated:09/03/2018

AFFIDAVIT

I, Shams Ut Taj, Junior Clinical Technician (Add. General Secretary Provincial
Paramedic Association as well as Paramedical Association Lady Reading Hospital),
Presently posted at MTI, LRH, Peshawar, do herby solemnly declare that the

accompanying Appeal is true and correct to the best of my Knowledge and belief and

nothing has been concealed from this Honorable Tribunal. W 2)

DEPONENT
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. /2018

Addresses of the Parties

Appellant
Shams Ut Taj,

Junior Clinical Technician

(Add. General Secretary Provincial Paramedic Association as well as
Paramedical Association Lady Reading Hospital),

Presently posted at MTT, LRH,

Peshawar.

Respondents

1. Government of Khyber Pakhtunkhwa,
Through Secretary, Health Department
Civil Secretariat, Peshawar.

]

2. Directorate General Health Services,
Through Director General,
Attached Department Complex,
Khyber Road, Peshawat.

3. Secretary Establishment,
Government of Khyber Pakhtunkhwa,

Peshawar.
4. Hospital Director,
MTI, Lady Reading Hospital,
Peshawar.
Appellant
Through
o

Shumail Ahmad Butt,
Advocate Supreme Court of
Pakistan,




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No /2018

Shams Ut Taj
Versus

The Govt. of KPK and Others

Application for Interim Relief in shape of suspension of
Operation of Impugned Appellate order dated 29.01.2018
and 20.03.2018

May it please this Honorable Court
The Applicant/ Appellant very humbly submit as under:

1) That the Applicant/ Appellant has filed the above-titled Appeal before this
honorable Tribunal today in which no date of heating has yet been fixed.

2) That the Applicant/ Appellanthas got a prima facie case and is very much
sanguine of its success.

3) That balance of convenience has got a clear verge in favor of the applicant/
Appellant.

4) That content of the accompanying Appeal may kindly be considered as integral
part and parcel of this application.

It is therefore most humbly prayed that on acceptance of this Application the

impugned appellate orders date 29.01.2018 and 20.03.2018 may graciously be
suspended till final decision of the Appeal.

Appellant
Through A ..\% '
Shumail Ah Butt,

Advocate Supreme Court
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T DLRIECTORATR GJE NIRRA L KIEALTEL AU RVI )RS
8  KEYLER PAKH Pr*r\n\ A PESITAWAN,

Hutuliiute lm‘»

—aaniir

OrIICE CF ORDER:-

: Ow thelr favolversent in egal activildes -coniru:'y to the conduct
rules 1987, as well as cssentinl services (maintenance) act 1958 and subsequent
relieving from M1I/LRH Pesl awar on account of swike/ agitation, leaving the patients
L‘mx'u the following staff stand _

In emerpency and ‘operatior. theaters coying for s
..mn*h.uul mnd posted in L.ha, nintitutions e ntlonr Japainst cachic S

(SN0 |~ Name & Designation | l'rom I To 7 Rumarks j
0l. Edq*c, Rana MU, LIGH, Peshasar, TJLQ FHoupital Clota f Againsi vacant
A I (o IT; (1 N1 Seloy T Lathore Swabi SR 1,/ S
NN I PRI P PN . AU LI, Pazhawar, DHQ llo..pu u” Apluinsl vacaae
_(Chariie Nirse BE-16) ‘ Battigrim I POsL

03, “Mr. Murad Al ML LRE, Peshuvear, | Atdic disposal of
_Ofhce Asciniant T lo : e 1 DHG Torshar,

ALt vacaat

_post.

Agalust vacunt

ol TR A A L) ; —Klq"l:l:-l:.la'.llrl'\.':;lli'x\\'ur. I)HQ HOLplLll
(< Hnead Fectuicin Canidi ivivpy D514 a KDA, Kohat _posl
05. | Joiar Ali ML LI, Peslinvar Suidu Group of Apvinut vacuit

(Clinical Technician Rudiology BS-14 ) Hospitals , Saldu

i_Sharil svral,

post.

| Saidc Group of
+ Hospials, Saidu
- Sharit‘:m'ar,

06. . ShamsccTaj MTI, LRFL, Peshasear
S (4CT Surgical 15-12) '

Against vacant
post.

Services plaged ac the
dispasul of DO,
Kothiat.

07.' Roidar Shalt _M'l‘l, LRIT, Pcshavear.

(JCT, Phunnacy BS-12) .

; N
B neoerantiad LR
i

Against vacant
post.

“Safdu Group of
Hospitals; Saidu (-
Sharif swal,

3. LV duliaiiid A SO Ladior

i N, Ci'\‘TI,- eubiwar,
KhauWard ordurly BS-04 { - . :

Azaust vacant
post.

Suidu Group of
Hospiiale, Saidu
Shar Lewar,

09. T dartay 5.0 Muhermmad Kian ML LRE, Peshavear,

Lift Qpcmzor B8-04

Against vacait
post.

.

Againstvacaul

Soidu Group of

PMTI LRI, Peshawar
1 ' Hosypitala, Saidu

10, ] Shahid Masth Ghor b;O Wans

Masil . post,
Sweeper BE-02 - : Sharif swat, . :
- Laliaq Duee S0 Liuls M.uh M, LR Pesliawar, | Saidu Group of Agaiustvacant
« | Sweeper DS-02 - e o ¢ 0| Hospitals; Saidu post. & !
’ - - - Shirif swat, . ’
| Munawar Lal ‘ MTI, LRH, Pezhawar, | Saidu Group of Agaiastivacant
. . Hospitals, Saidu c|post. . .-

Sweeper BS-02

-

Shailswat |, ca.

All thc: above .,taff are

- dayspositively:

Sd/xxxxx
DIRECTQN

vo. Qv.c)xdiu_// \E-VI
Copy lovwarded to;-
- 01.Hozpital Dircector, M 1I,

LI, I'-'c;iho.war, for’

communicalion made by him regarding subject vide his letter 0.6

dated 09-02-2016. He i3 requested to relicve all the abovg
Stopping their salares,

o.. Medical vujwrmundun DHQ, I;oupxtdKDA Fehaz, {

68 Medical Superintendent SGTH, Teaching Hospizal, Swat,

+ 04. DHO Torghar,

05 Medical \.uncrum:ndunl RHQ, IIorm... bltiqumfn

OL) DHO Sveubi,

\\ X . . 'p":."(‘ '

(mccted to lL.‘POI‘L at their places of posting within three

At
A, c}\\/-l,. J-L)’/
)

ENERAL MEALTH SERVICES
KEIYUER PAKTIHUNK- WA, HESHAWAR,
Datod Peohawar._a 9§ /02/2016

im’ormation w/r o
8/HD/LRH
cmployces by

Tacy wre durected
10 subendt thelr

urrivid reposic
tlrough Fo

LEE P

rhm—. .,
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DIRECTORATE GENERAL HEALTH SERVICES
KHYBER PAKHTUNKHWA PESHAWAR

OFFICE ORDER:-

On their involvement in illegal activities contrary to the conduct rules
1987, as well as essential services (maintenance) act 1958 and subsequent
relieving from MTI/LRH Peshawar on account of strike/agitation, leaving the
patients in emergency and operation theaters crying for survival, the following
staff stand transferred and posted in the institutions mentioned against each:-

S.No. | Name & designation From To Remarks
1. Bilgees Rana MTI, LRH, THQ, Hospital Chota Against
(Charge Nurse BS-16) Peshawar Lahore Swabi vacant post
2. Aster Shaheen MTI, LRH, DHQ, Hospital Against
(Charge Nurse BS-16}) Peshawar Battagram vacant post
3. Mr. Murad Al MTI, LRH, At the disposal of DHQ | Against
Office Assistant BS-16 Peshawar ‘ Torghar vacant post
4, Muhammad Asim MTI, LRH, DHQ, Hosptial KDA, Against
. | (Clinical Technician Peshawar Kohat vacant post "
Cardiology BS-14)
S. Johar  Ali {Clinical MTI, LRH, Saidu Group of Against
Technician  Radiology Peshawar Hospitals, Saidu Sharif | vacant post
BS-14) Swat
6. Shamsur Taj (JCT MTI, LRH, Saidu Group of Against
| Surgical BS-12) Peshawar Hospitals, Saidu Sharif | vacant post
. Swat
7. Roidar Shah  (JCT, MTI, LRH, Services placed at the Against
Pharmacy BS-12) Peshawar disposal of DHQ Kohta | vacant post
8. Mr. Muhammad Alj, MTI, LRH, Saidu Group of Against
S/o0 Lakhar Khan War Peshawar Hospitals, Saidu Sharif | vacant post
Orderly BS-04 Swat
9. Sartaj S/0 Muhammad MTI, LRH, Saidu Group of Against
Khan Lift Operator BS- Peshawar Hospitals, Saidu Sharif | vacant post
04 Swat
10. Shahid Masih Ghori MTI, LRH, Saidu Group of Against
- S/o Waris Masih Peshawar Hospitals, Saidu Sharif | vacant post
Sweeper BS-02 Swat
11, Ishaq Butta S/o Butta MTI, LRH, Saidu Group of Against
Masih Sweeper BS-02 Peshawar Hospitals, Saidu Sharif | vacant post
Swat
12, Munawar Lal Sweeper MTI, LRH, Saidu Group of Against
BS-02 Peshawar Hospitals, Saidu Sharif | vacant post
Swat

All the above staff are directed to re

three days positively.

No. 2267-84/AE-VI

Copy forwarded to:-

Sd/-

port at their places of posting within

DIRECTOR GENERAL HEALTH SERVICES
KHYBER PAKHTUNKHWA, PESHAWAR
Dated Peshawar 09.02.2016

1. Hospital Director, MTI, LRH, Peshawar, for information w/r to
communication made by him regarding subject vide his letter
0.68/HD/LRH dated 09.02.2016. He is requested to relieve all the above
employees by stopping their salaries.

2. Medical superintendent; DHQ, Hospital KDA, Kohtat. They are directed

3. Medical Superintendent, SGTH, Teaching Hospital, Swat. (To submit their

4. DHQ Torghar. arrival reports

5. Medical superintendent, DHQ, Hospital Battagram through Fax

6. DHQ Swabi ‘

|
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: O'Z.Diutrict:\ccmmc O
_ OS.DiaLrictAccoun: Officer Swali,
R - 92.Disuict Account Officor Sattagram.,
. . ) 10.Distriet Account Officer, Nohat,
| - LLDistrict Account Officer, Sweae,
N 12, Assistane Dircctor, Py, Direcror
L L Paldhiunichwa, Peghawap, .
N o - 13. Assistant Director, p-1ij, ircctorate General Health Services, Khyber
Palchh tunichwa, Peshawae, - ' '

1L Assistant Dircetor,(l\'ursin,q:) Dircetorate Ge

fMicer Torphae

ate General Health Scrvfcc::,_ Khvber

15.PS to Minister for Mewdid,
16.PS to Scerctary Health, 1K)
17.PA to Dircetor General e
18, OfMicialg Concerned, '
19. DAs Conccmcd.

Khybher l"ui»'_"xcl.uum\m, Peshawar,
1yber Palkhiunldnea, Peshawar,
aith Services, Khy

i

. e~
‘ .

. 4. I3 [ ;‘;aw:;_r' . we i .o L. - . "w .
LT MTIS “Ladyr-Readin—Hospi tal, -Feu 4 | '
R e, : , pm TO s e o - Datod-—m/'/ 02/2045
" @dpy Lorwarded .toi- No-—-ﬁ 4 )/. 7/L1J1/1 ~IIT, / 8

011 THo Pirestor aemerai Kealth forvices, KUK, Peohawaxs

5" : Y. Modi¢ Supexidntondent’, MTI, LRy Peshawars, '
gﬁ: 511;2 gﬁzrg?ﬁﬁgggéfiuycfdntohdont (A.dfzm:)’..M’.lI‘I,.I..‘w; Poshawar.
057 The -Diroctor.duman. Rosouco, MIT, LW Posharars
5. The I/g I'.T,.Dopartmqnt‘, M’I‘I", BRI, Pou?mw&r.

G?. @fficals -soncormod, . MTI, LRIy .pcu;:azcar. -
08% . PLA.to Modiagl Direator,. MTI, LR, Poshawar.

© 9. PLA to Hospita]:-'Di'rc_:ctor', MTI ‘.'[_LR?I'. E‘ca}llm Qar. ‘ ’
et P RIANSTTROSAS: 8xGonas0dey action. M/ ,
Rz_:@dx Hmiﬁnvcﬂ'tx@m g Inatiteto- ' .

. . ie e ) .
elih dovediate offoots ML YitecTor,
X L“Mshawar‘.

coerad Health Services, Khyber
' Pzﬂdmtunldzwa, Peshinway,

ber Pulchiyn lhwa, Peshnway,

ccronemli
' DIRECTOR GENERAL HEALTH SERVICES' .
JEHYU En P/\KTHUNI(H\'\’A. Pl;'SHAWf\R&

o[(”l 'u?j".

. L A;
h : ol
2. Thc Luggot &.iccount.Officor, MTL, LRM with the memarks %o oFep Shelr eul
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I NPT VA )

Chairniran

b'//\’/I./~C//)—/)/_/\’ BURKT
;Bsc( 1) Radiology . . ., Bse(t) Diadysis, LD
Cell:033-9150606

I

Sccretary Gcncml

" | rmy S T ST TR R Amex 6

SYLED ROIDAR SHAH
Bsce(l]) Physiotherapy,
Cell:0333-9131180

M.A

-
Rel: #

Cel: 0334-9105840

DIHAGI P MAKP I

The Secretary, -

Headh Department,

Govt. of Khiyber Pal\hLunlxhwa
Peshawar,

wough: ~ Proper channel.

¢

BILECT: Aprn /\I, FOR CANCEILLATION O RANSIEIR (mm RS O Ol

Datei23/02/2016.

LI BISA L l('\ IN

RIESPTL, (' FOI'VARIOUS CATR GORIES O p

ARAME DICS, NIII\M'\ CLASS-TV,

CLI I\l\S AND SANI l/‘\ [TON STAI

Sp. Sir,

We, (e cabinel m- smoers ol Provineial P

Hospitals, Peshawar have |
pes el prafest throughout the Provinee of all st
only subject calegories have been (r

And Sunitation Stall,
Similurly abowve catepories ol” 39 number

Teuching JHospital & Complex, Abbon
been cancelied by tie worthy Chief v
recommendation of Mr, Musht: ag Ghani, -Advisor

KPIC (copices attuched).

Capy For mf‘mnm!mn and n/o ro;
1. Dircctor General 1 l.-l“h Survices KPK,

| qu\)%'

I : have the honour (o stute thal various c: iegories of subjeet staf

Pakbtunkhwa working in  MT1's ineluding Lady Re
ween transterred on 01-02-2016. & 11-02- 2010
as a result of punishment on account of
altincluding teaching Faculty, doclors cle, bul
Clerks |

olfice bearers of various Associalions), (copies ull; 1ched),

abud (copies wltached), but later on their trany!
linister,” & Health Department. Khyber Pakhitun':]

Itis lhcmlom humbly u.quc,sln.d (o your good sclf to kindly anccl tl

above mentioned stalf and olfice bearey .ol various
cmpioya.cq, institution und public and for .\moolh Iumllonuu, ol health institulions,

ansferred, mdudmn Paramecdics. Nm\u. Class-1v,

s ol SEUT were .tl W transterred  rom

aramedical As: ,ocmlmn Khyber Pai\hlunlxh\\a .
Col Flealth Department, Khybu

ading Hospita! and K hyber IC’IChllLI, S
(majority ol them are

/\yub Tl
iers. have e
nwa on

(o ( ‘M Tor In!oun.mon & Hligher 15 neation,

ansler ordary 01' the
associutions  in the best interest: of

Thanking you in anticipation,

Sincerely yours,

Sycd Roidar Shal

Sceretary General, PPMA, KPK
LPresident Py A, LRII

President Health It mployces
Coordination Council LRII

Cell ## (H'ﬂ 9131180

&%7
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QFFICE ORnER '

| in pursuance of office order N0.6308-15
vearing No.2267-84/AE-}
- N0.2017-24/E.y

Office Orders -

fated 01.02.2016, No. 2441-55/A¢-
15.02.2016,. No.2456-69/a¢. dated 17

“restored. :

VI dated 17.02.2016, No, SOH-Il/1-1/201¢5 4
r\lo.1780-83/PcrsonmeI dated

ated
.02.2016 &

11.03.2016 stand

All the Officers/ Offici

4 als are hereby relicvod
pesting immediately,

and directed (o report to their new place of
Sd/x.\:xxx.\'x '
DIRECTOR GENERAL HEALTH
: C _ SERVICES, K.p.K PESHAWAR,
7 . 6360-58/A7-y, _ ’ Dated: 10/05/2017
Copy forwarded to the:-
510 Seninr Minister for Health Kh
P.Sto Secretary to Govt: of Khyber
- Accountant General Khyber p

1. vber Pakhtunkhwa Peshawar.
2.
2

- 4. Hospital Birector MTI/LRH pe

’ 5.

Palkhtunkhwa Health De
akhtunkhwa Peshawar,
shawar w/r to his letter refer;
, shawar, .
' 6. "‘Mdodica| Superintendents DHQ/Tea'ching Hospitals D..Xhan, K
7. Medical Superintendent Govt: Naseerullah Khan Bahar pje
3. Med:‘ca:~§u:aerintendent Service Hospital Peshawar,
- -
|
|
|
|
|
|
!
|
|

partment Peshaway.

"od to above, ' ' T
~ . Hospital Director MTI/KTHPe :
: DA Kohat, SGTH Swat, Battagram.
:'noriaf-!-qupitai Pashawar, '
DHOs Swabi, Kohistan,
10. Accountant DGHS Kh
11, P.Aato DGHS Khybe
12. Cfficers/Offici

yber Pakhtunkhwa Peshawar, : '
r Pakhtunkhwa Peshawar,
als concerned.

Forinformation and necessary acticn,

|
. \
4 (-” R \
( VLA
DIREO'OP\C?;EI‘JERA.‘. HEALTY -
!

, SERV!CE[{[(.P.!( PES!j}M"‘/’Af};l. .
. - Q;.C" r,\"'( -
! e Nes

{5 .»9 '/ .,.::

f




30.11.2017 Counsel for the appel]ant Mr. Usman Ghani, Dlstnct Attorncy

- ' - alongw1th Mr. Javed Igbal Guibela, Legal Advisor and Mr. Muzammil

‘ Khan Legal Advisor for respondents present Arouments heard and record
. | perused.

This appeal is also.di‘smi'ssed as per detailed judgment of today
placed on fil¢ in connected service appeal No. 458/2017 entitled “Sycd
R01dar Shah-vs- The Govt: of Khyber Pakhtunkhwa through Secretary,
Health Department Civil. Secretariat, Peshawar ¢ and 3 others”. Partics are
left to bear their own cost. File be consigned to the record room.

/M o '/%a%m e Ahamrend /(/Qv
) | | MWAMM ‘
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUAL,PESHAWAR.

Appeal No. 458/2017

Date of Institution .. 12.05.2017

‘Date of Decision ..  30.11.2017

Syed Roidar Shah,

Clinical Technician(Pharmacy),

(President Provincial Paramedic Association as well as
President Paramedical Association Lady Reading Hosprtal),
Presently posted at MTI,LRH, Peshawar.

(Appel!ant)
VERSUS
1. The Govt: of Khyber Pakhtunkhwa through Secretary,
Health Department - Civil " Secretariat, Peshawar and 3
others. | - |
' (Respondents)

MR. SHUMAIL AHMAD BUTT, . _
Advocate --- . For appellant,

MR. MUZAMMIL KHAN, _ :
Legal Adwsor ... Forrespondent no.4

MR. JAVED IQBAL GULBELA,

Legal Advisor --- - For respondent no.4.

MR. USMAN GHANT, .

District Attorney ' ---  For official

respondents. ' '

MR. NIAZ MUHAMMAD KHAN, o CHAI'RMAN _ ,

MR. AHMAD HASSAN, ... MEMBER(Executive)
ATTESTED

{EXBAMRER
- 11 noiwva
\(:,:\"f 11’ ] 1y lul.

Ll b ARy




65

JUDGMENT

NIAZ MUHAMMAD KHAN, CHAIRMAN.- * %‘.

This judgment shall dispose of the instant service
appeal as well as connected service appeals no. 465/2017
entitled Shams-Ut-Taj, no. 466/2017 entitled Murad Ali, no
467/2017 entitled Muhammad Ali, no. 468/2017 entitled
Muhammad Riaz Barki, ho. 469/2017 entitled Shahid Masih
Gharui, no. 470/2017 entitled Mujahid Azim, no. 532/2017
entitled Rooh-ul-Amin no. 533/2017 entitled Niaz Muhammad,
no. 534/2017 entitled Yaqgoob Masih, no.~ 535/2017 -entitl-ed
Hamayun, no. 536/2017 entitled Noor Rehman, 537/2017
entitled Sartaj, no. 538/2017 Imdad Ullah, no. 539/2017
entltled Johar Ali, no. 540/2017 entitled Ms. Sajrda Parveen,
no. 541/2017 entitled Ms. Gulshan Ara, no. 542/2017 entitled
Ms. Sumbal Firdous, no. 543/2017 entitled Ms. Aster
Shaheen, no. 544/2017 entitled Bilgees Rana, no. 511/2017
entitled Muhammad Asim, no. 527/2017 entitled Isam éul
and no. 552/2017 entitled Farrukh Jalil as similar questions of

law and facts are.involved therein.

ATTESTED

FXA ER
K.l’w Pakhienkhwa
N u Tntunal,
U Wdr
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2. Arguments of the Iearned counsel for the parties heard

and record perused. - - %

FACTS

Oy

3. The appellants were transferred through an order dated
09:02.2016 against which they filed departmental appeals on
23.02.2016 and then the appellants filed writ petitioh on
17.02.2016 and trwe worthy Peshawar High Court, Peshawar
through its judgment dated 25.04.2017 dismissed‘ the writ
petition on the ground of jurisdiction in view of Article-212 of
the Constitution of the Islam:ic Republic of Pakistan and
thereafter they " filed the instant servi‘ce appeals on
- 12.05.2017. | |
ARGUMENTS
4. Learned chunsel for the appellant argued that delay in
»filing.l bresent service app_eals waé due to confusion qua
jur'isdiction‘of the Ser\rice Tribunal. As in the impugned
tranéfer orders there was mention of a law i.e West Pakistan
Essential--Sér_vices (Maintenance) Act 1958, which misled the
appellants "in choosing _the forum for redressal. That the

«y/}\ appellants in good faith believed that the above mentioned

é\@}; did not fall within the terms and conditions of thé civil




x &
servants and therefore, this Tribunal had no jurisdiction. That
the appéllants then bonafidely,‘ in good'faith and with due-
diligence preferred writ petition for redressal of their remedy
before the worthy Peshawar High Court but unfortunately the
same could not hold good for their iordshibs df the Peshawar
~High'Court and the -Peéhawar High Court vide ordef dated
15.07.2017 dismissed the writ petition for want of
jurisdiction. He further argued that alongwith  the
memorandum of appeals béforg this Tri'bunal the appéllants
filed applications for condonation of deléy under Section-14 of
the Limitation Act 1908.. He next contended that under
Section-14 "of the Limitation Act pur_suing remedy before
wrong forum with due diligence and gbod faith is an
established ground for condonation of delay. He next-
contended that such good faith and due diligence can be
gathered from the circumsténces of the case argued by him
above. The circumstances were such in nature which would
result in presuming that the appellants were misled and then
they khocked the door of the'Hon’bie' Peshawar High Cburt.
The learned counsel for the appellants in .order to augment -

f;ﬁhis stance relied upon the judgments reportéd as 2017 PLC

)

z’.m.S) 692 and 2007 PLC %(C.S) 870. The learned counsel for
. et >\ .

ro
A
1

o
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(59
4y -
the appeliant then also argued the appeal on n:erits by
highlighting that the Government was not authorized under
the West Pakistan Essential Services (Maintenance) Act, 1958
to transfer the appellants ‘as the said law was in force at that

time. He particularly referred to Section-4 of the Act in this

regard. He then went on to argue that in accordance with the

transfers/postings policy of the Government, the office

Bearers of the Association could not be transferred. That most
of the appellants are Office Bearers. That some of the
appellants are menials which could also not be transferred out
of the District as per the Policy of the Provincial Government.
That the impugned orders speak on their own that all
transfers were made as punishment which is not approved by
law and also by so many judgments of thé Supérior Courts.
That the impugned orders are therefore, void orders and no

limitation, at all, shall run against the void orders which is an

admitted position of law at present.

5. On the other hand Legal Advisor for respondents argued

that the present éppeals are hopelessly time barred. That the .

judgment pressed into service by the learned counsel fof the

(yf*}appellants reported -as 2017 PLC (C.S) 692 was passed under

d%%gi!ar circumstances as in the same judgment the writ
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was sent back to the departmental authority for treatiﬁhe
samé as departmental appeal which is not the case here.
Learned Legal Advisor also relied upon ju.dgment reported as
2010 SCMR 1982 in support of his.arguments that limitation
is an issue which should be taken seriously and not lightly.
The learned Legal Advisor further argued that filing of
departmental appeal by the appellants.- on 23.02.2016 itself
manifests that the appellants knew that the matter was of
one of the terms and conditions of civil servants and after the
filing of that departmental appeal, appellants were bound to‘
have had recourse to Section-4 of the Khyber Pakhtunkhwa
Service Tribunal 1974 but instead the appellants filed the writ
petition 'before the Peshawar High Court which was not
allowed.
6. The learned District Attorney for official respondents
argued that the vefy depa;tmental appeal is defective as the

same was filed by all the appellants jointly and under Rule-

3(2) of the Khyber Pakhtunkhwa Government Serva:/ﬁts
(Appeal) Rules, 1986 joint appeal is not allowed. He further

arguéd that the application for condonation of delay is moved

&

Rnder Section-14 of the Limitation Act '1908 but under

R ]

.

§e;¢;§ionv9 of the Khyber Pakhtunkhwa Service Tribunal Act,
R |
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1974 Section'-14 is not applicable in the prdce.edings before
this Tribunal. That this Tribunal has already given judgments
in two appeals No. 1395/2013 entitled “Momin Khan-vs-
Government” and No. 1396/2013 entitled '_“Zaheeru//ahws«
Government” on 28.11.2017 in which the effect of judgment
reported as 2017 PLC(C.S) 692 has been discusséd and the
period was not condoned dué to pursuing the case before
wrong forum. He further argued that the appeliants were to
expléin each and every day delay which has not been done by
thé appellants.
| CONCLUSION.
7. This Tribunal is firét to decide whether the present
appeals are within time and if not then this Tribunal cannot
discuss the merits of the appeals. The pivotal question for
determination to reach the_conc!usion is whether pursuing a
'.jcase before a wrong forum is a valid grdund for condonation
of delay in appellate jurisdiction. The »applicati.on for.
condonation of delay is moved under section-14 of tlhe
Limitation Act, 1908. Though Section-14 is ﬂnot applicable in-

“the broceedin,g‘.s« before this Tribunal. The august Supreme

LSl

‘Court of Pakistan in the judgment of Lérger Bench reporte'd as

2016 PLD 872 while discussing the applicability of Section-14




| NG
- % 2SS

of the Limitation Act has decided that provision of Section-14
of the Limitation Act are not applicable in all appeals even
before the normal Civil Courts. But again in fhe said very
judgment it is held that wherever Secion-5 of the Limitation
Act is abplicable then the reasons gi;/en in Sectiom-14 of the
Act can be taken into consideration for deciding the sufficient
cause. In the said very judgment the august Supreme Court
of Pakistan while.discussing many judgments of the august
Supreme Court of Pakistan brior to 2016 has resolved the
issue once for all by declaring many jﬁdgments as per
incurium. In the judgment of the larger Bench the august -
Supreme Court of Pakistan has alldwéd the condonation on
the ground of pursuing the remedy in good faith and due
diligence and the august Supreme Court of Pakistan has
further held in that very judgment that bursuing case in
wrong forum per se cannot be presumed to be pursuing in
good faith and due diligence unless the-valid and sufficient

reasons are given in the application for condohation of delay

| which misled the pérty ‘or for that matter their counsel for

choosing wrong forum. The judgment relied upon by the

V/\%co’unsel for the appellant reported as 2007 PLC(C.S) 870 is
‘/,\ : -

‘»aﬂ% discussed in the judgment of larger Bench mentioned

D
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above. This Judgment has now merged in to the judgment of
the larger Bench. Now we are to see whether the appellants
have mentioned any ground in the application for condonation
of delay which misled them or their counsel to choose wrong
forum. If we go through the applications for condonation of
delay in these appeals there is only general mention of the
apbellants pursuing the case innocently and bonafidly. No
particulars of the circumstances which misled the appellants
to choose the wrong forum are mentioned. The iearned
counsel for the appeliants today added the ground which
misled the appellants for choosing the wrong forum but this
ground is not available in the applieations for condonation of
delay. The august Supreme Court of Pakistan in that very
judgment has also cited certain examples of misleading the
counsel or his client by formulating.two questioﬁs on this very
subject. In question No.2 regarding wrong advice okf the
counsel for the appellant pursuing the remedy before the
wrong forum their lordship have added that the person
seeking condonation of delay must explain delay of each and

every day and should establish that the delay was caused by

-y reasons beyond control of that person (or counsel) and that

B ]

‘he>was not indolent, negligent or careless in initiating and
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pursuing the actionable r_ith which had accrued in his favour.
Mere incompetence of the counsel, inadvertence, negligence
or ignorance of law is held to be no ground. One oflsuch
examples given by their lordships is that of drawing the
wrong decree sheet b:y the trial court as to valuation for the
purpbsé of appeal due to which a counsel was misled into
choosing the appellate forum was a valid ground. In this very
judgment actus-curiae per se has not been approved .to be a
sweeping ground for condonation of delay while ahsWering
question no. 3. So in the light the judgment of the Larger
Bench the appe-llants have failed to mention the specific
ground in the appli'cation for condonation which misled them
or their counsel for approaching a wrong forum. Secondly, if
the arguménts of"the. learned counsel for the appe'llants are
made part of thi; application then we are to see whether that
ground rea'lly misied the appellants or their counsel tp

approach the proper forum. As discussed above the crux of

“the argumehtsf of the learned counsel for the appellant is that

the appellants/counsel were misled in believing because the

impugned order had mentioned Act of 1958 which Act was

vyf‘)qot part of the terms and conditions of the civil servants and

h\epp? they approached the worthy Peshawar High Court If
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we go through the impugned order the said order has simply
transferred the appellants. The transfers are very much part
of:the terms and condition of the civil serQants under the
Khyber Pakhtunkhwa Civil Servants Act 1973. If any civil
servant is transferred wrongly or in exeréiée of any of the

powers given other than the Khyber Pakhtunkhwa Civil

|
|

Servants Act, 1973 the matter still remains that of transfer.

There arises no question of ény misleading that how transfer

on the basis of a law/rules other than Civil Servants Act or

Rules» there-under fell outside the purview of this Tribunal.

Every day the civil servants are transferred on the basis of

wrong notifications, by applying wrong law or rules which give

cause of action to the Civil Servants to challenge the same

beforAe this Tribunal. Mentioning of any right or wrong law

never misleads any person if the net outcome of the order is

_ transfer. So far as judgment reported as 2017 PLC (C.S) 692

is concerned that judgment has got no application to the

present appeal for the reason that in the said judgment the

departmental authority was directed to consider the writ

petition as departmental appeal. Secondly in this .judgmént
~<f .
*)},,)t\he judgment of larger Bench was not considered. And if there

.fg...%fqy discordance between judgments of the august Supreme
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we go through the impugned ord.er“ the said order has simply

\: VY
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transferred the appellants. The transfers are very much part
of the terms and ‘condit‘ion of the civil servants under the
Khyber PakhtunkhWa Civil Servants Act 1973. If any civil
servant is transferred wrongly or in exercise of anyr of the
powers given other than the Khyber Pakhtunkh\'/va Civil
Servants Act, 1973 the matter still remains that of transfer.
There arises no question of any'misleading th_at how;{transfer
on the basis of a IaW/rules other than Civil Servants Act or.
Rules there-under feli outside the purview Qf this Tribunal.
Every day the civil servants are transferred on_the, basis of
wrong notifications, by applying wrong law or rules which give
cause of action to the Civil Servants to challenge the same
befor'e this Tribunal. Mentioning of any right or wrong law
never misleads any person if the net outcome of the order is
transfer. So far as judgment'repo'rted as 2017 PLC (C.S) 692
is concerned that judgment has got no application to the
present appeal for the reason that in the said judgment the
departmental authority was dir_ected to consider the writ
petition as departmental appeal. Sec:ohdly in this judgment
ﬁf}},}t\he judgment of Iargér Bench was not considered. And. if there

i any discordance between judgments of the august Supreme
7
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Court of Pak\stan the one of larger Bench shall prevail. The

learned counsel has also not -been able to convince this.

Tryibunal that how the transfer orders are void and no

limitation shall run in these appeals. All illegal orders are not
void. orders as is jurisprudentially settled. The objection of
learned District Attorney as to joint appeal is not fatal as no

penal consequences are mentioned and at the most it is

directory.

8. This Tribuna! is therefore, of the view that no sufficient

‘cause has been shown by the appellants in pursuing their

cases before a wrong forum and the application for -

condonation of delay cannot be accepted All these appeals

~ being time barred are dlsmlssed. Parties are left to bear their

own costs. File be consigned to the record room.

(NIAZ MUHAMMAD KHAN)

CHAIRMAN
(AHMAD HASSAN)
, - MEMBER
ANNQUNCED -
30.11.2017
Certifieq
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Court of Pakistan the one of larger Bench sha!l prevail. The
learned counsel has also not been able to convince thls
Tribunal that how the transfer orders are void and no

limitation shall run in these appeals. All illega!l orders are not

void orders as is jurisprudentially settled. The objectidn of

“learned District Attorney as to joint appeal is not fatal as no

penal consequences are mentioned and at the most it is

directory.

"8. This Tribunal is therefore, of the view that no sufficient

cause has be‘en shown by the appellants in pursuing théir
cases before a wrong forum and the application for
cdnddhation of delay cannot be accepted. Al thése‘appeals |
béing time barred are dismissed. Partiés are left to bear their

own costs. File be consigned to the record room.

(NIAZ MUHAMMAD KHAN)
- CHAIRMAN

(AHMAD HASSAN)
. MEMBER
ANNOUNCED
30.11.2017

Approved For Reporting
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Shams Ut Taj,
Junior Clinical Technician,

Khyle= T Teewcivwa
- L ;

Sare e Tl oo

Sl

‘ ' : =S~ Ao
(Add. General Secretary Provincial Paramedic Association), ')”;"Ql{:"é"“—ij 7
Presently posted at MTI, LRH,
Peshawar.

.................. Appellant

Versus

1. Government of Khyber Pakhtunkhwa,
Through Secretary, Health Department,
Civil Secretariat, Peshawar.

2. Directorate General Health Services,
Through Director General,
Attached Department Complex,
Khyber Road, Peshawar.

3. Secretary Establishmeht,
Government of Khyber Pakhtunkhwa,

Peshawar.

0y
; W3
et Tribiaal,

Peshawar

- 4, Hospital Director,

MTI, Lady Reading Hospital,

Peshawar.

............ Respondents

Niteddt--day

/E/J’fr),

T

SERVICE _APPEAL UNDER SECTION-4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNALS ACT, 1974 AGAINST THE
IMPUGNED _TRANSFER _ORDER. NO. 2267.84/AE.VI DATED
09/02/2016, RELIEVING ORDER No. 6308-15/HD/LRI] DATED
05/05/2017 AND OFFICE ORDER NO. 6360-68/AE-VI DATED
10.05.2017 WHEREBY THE APPELLANT HAS BEEN TRANSFEERED
FROM MTI, LRH, PESHAWAR TO SAIDU GROUP OF HOSPITALS,
SAIDU SHARIF SWAT -

May it please this Honorable Court -




. That the Appellant is a civil servant appointed against a vacant post at

Lady Reading Hospital, Peshawar and has started his career with zeal
and dedication and served the public at large on several positions since
his appointment to the best of his abilities and full satisfaction of his
superiors and since then he is performing his duties at the aforesaid
hospital. Presently he is working as Junior Clinical Technician It is
pertinent to mention here that the Appellant is Add. General
Secretary Provincial Paramedical Association as well as Add.
General Secretary Paramedical. Association LRH, Peshawar, a
representative body and the provincial chapter of Pakistan Para-Medic

Association as well as the Appellant is elected President of Para Medical

- Association Lady Reading Hospital, Peshawar.

. (Copies of notification as Add. General Secretary PPMA etc are annexure “A"’)

. 'That the parent national level body is registered under the Societies

Registration Act, 1960, the provincial chapter is also a duly recognized
body since 09.09.1970, while its constitution has been approved by
Respondent No. 1 Government w.e.f. 09.08.1992. ’

(Copies of the documents of registration etc are Annexure “B”)

. That upon promulgation of Khyber Pakhtunkhwa Medical Teaching

Institutions Reforms Act, 2015 (Khyber Pakhtunkhwa Act No. IV of
2015), Para Medic Association, LRH, Peshawar filed a Writ Petition
No. 2643-P/2015 questioning creation of .surplus pool, asked for
directorship for the Paramedics in the Boards of Governor of MTI and

3
\
i

questioned the clause of “till further order”.
(Copy of the Writ Petition # 2643-P/2015 is Annexure “C”)

. That this Writ Petition was taken up for hearing alongside numerous

other writ petitions by a larger Bench so specially constituted to deal
with matters of vires of the Act, 2015 ibid and other related issues. It is
a matter of record that while dismissing: other’ Petitions against the

vires of the Act, Writ Petition No. 2643-P/2015 was partially accepted
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in Judgment and Order of the Honorable Larger Bench dated
23.12.2015 as this Honorable Court while acknowledging and
appreciating the merits of the matters agitated by paramedics, allowed
their plea against “further orders” and their representation in Board of

Governors.

. That seeking enforcement of constitutional rights through ‘a

Constitutional Petition was not taken in good grace either by the

" Respondents or for that matter by the Chairman Board of Governor,

LRH Peshawar, who is championing the cause of so-called reforms in
MTTs and is acting as quasi advisor to the Respondent Government. He
had been heard saying numerously that he would make sure that no
one can stay in MTIs if he is challenging him or questioning. his

wisdom and authority.

. That it is worth mentioning that Appellant /being low paid staff

working as Junior Clinical Technician at Medical Teaching Institute
namely Lady Reading Hospital and has not opted MTI service and is

thus working in direct control and supervision of Respondents No.1 to

. 3 as amended Section 16 of Khyber Pakhtunkhwa Medical Teaching

Institutions Reforms Act, 2015 states that all civil servants serving in
MTIs may within a period to be notified by the Government, opt for
employment of MTI, their service structure, promotion and
disciplinary matters etc but fortunately or otherwise the period has\\{}ot

been yet notified by the Government.

(Copy of the MTI Amended Act, 2015 is Annexure “D”) \
\
\

. That while momentarily parting from the discussion at hand, it is

significant to point out that while misinterpreting a certain part of the
Judgment of the larger Bench dated 23.12.2015, Respondent No. ‘1
Government through a Notification No. SOR-I)/E&D/1-6/ 2009
dated 08.02.2016, while purportedly exercising powers under Section 4

of the West Pakistan Essential Services (Mahtenénce} Act, 1958 and in
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_—_— total defiance to the very intent and spirit of the Act, 2015 has issued
g direction to all the persons working or engaged in the Medical @
| Teaching Institutes not to leave their place of duty without prior

permission of the competent authority.
(Copy of the Notification under.Essential Services Act is Annexure “E”)

(Copy of the WP Essential Scrvices (Maintenance) Act, 1958 is Annexure “F”)

8. That meanwhile, Government took certain steps to dissolve Post
Graduate Medical Institute (PGMI) that wound=upy concerned doctors.
Demands were also being raised for grant of health professional
allowance. In this backdrop, Respondent No. 1 issued the Notification
under Essential Services Act. While displeased with this Notification
and so-called imposition of emergency amongst other issues, Doctors
working in these Hospitals and MTIs started protesting against the
Government. This. agitation aggravated further and some health
professionals primarily led by doctors announced strike on 09.02.2016.
The fact of strike, led by doctors was also widely reported both in print
and electronic media. A

(Copies of press clippings are Annexure “G”)

9. That after a couple of days of negotiations, all the demands of doctors
were acceded to and they were all let off, without any proceedings but
the poor low-paid paramedics who had no visibility whatsoever in the

so-called strike and had not been concerned with any ER or OTs are
\

being punished without the mandate of law. N
\

(Copies of the news reporting calling off of the strike are Annexure “H;’)
S, :

[

\
\
\l

10.That while seized of an opportunity to get rid of office bearers and
some of the members of Para Medical Association, and while actuated
with clear mala fide and political agenda, Respondents instead of

proceeding against doctors, chose to victimize low-paid employees

while showing more loyalty to the Chairman Board of Governors




LRH, issued an office order bearing No. 2267.84/AE-VI DATED
09/02/2016 wherein he transferred the appellant and several others of @

their  duties in absolute ignorance and Vlolanon of attending law and

c1rcumstances It is important to point out that the appellant is a
permanent civil servant and office bearer of the association at several
levels therefore cannot be left at the mercy of Respondents and there
most influential political figure whom have no authority to issue any
order or treat the appellant in any manner, in grave infraction and
defiance of the law on question. Thus the Appellant, along with other.
office bearers, was thus ordered to be transferred out of his concerned
MTI to a far flung place of the Province by virtue of Office Orders dtd
09.02.2016 issued by Respondent No. 2. The Office Orders read

“On their involvement in illegal activities contrary to
the conduct rules 1987, as well as essential services
(maintenance) Act 1958 and subsequent relieving from
MTI/LRH Peshawar on account of strike/agitation,
leaving the patients in emergency and operation
theaters crying for survival; the following staff stand

» . ’

transferred.....

(Copy of the transfer order is Annexure “I”)

11.That the appellant, while was having no other remedy, filed
departmental appeal bearing No. 341/16/PPMA-KPK dated 23.02,2016
to the Respondent. No.1 being Competent Authority in hope that\he
will get relief from that forum but in vain as over a year has been
passed and yet no frun:ful result has been gwcn to the appellant and st1ll\
his Departmental Appeals/ Representauons is’ pending before the '
Departmental Authority who was under legal obhgatlon to decide the

same within statutory period.

(Copy of the Departmental Appeal is annexure “J”)
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12.That the Appellant along with many others were aggrieved of the

Transfer orders made under the garb of Essential Service (Maintenance)
Act, 1958 or otherwise (hereinafter referred to as “impugned orders;”
for facility of reference only) challenged the same'befdre the Honorable
Peshawar High Court by way of W.P. No. 5'57-1”/201 6 titled as “Jobar
Ali and Others vs Government of Kbyber Pakbtunkbwa etc” wherein -
interim relief was granted to the Appellant along with many others
which remained intact for over a year or so but the case was heard by a
Division Bench of the Peshawar High Court on 25.04.2017 wherein
they have heard the arguments at length but unfortunately the
aforesaid petition was dismissed while holding that the Appellant and
others are civil servants and their grievances relate to the terms and
conditions of the service therefore the appropria’te remedy for seeking

the redressal of their grievance is Services Tribunal.

(Copy of the WP,557-P/2016 and Judgment dated 25.04.2017 is Annexure “K”)

13.That soon after the decision rendered by this Honorable Court in W.P
557-P/2016, the Respondent No.4 issued relieving order No. 6308-
15/HD/LRH dated 05.05.2017 of the Appellant and directed him to
report to the office of Respondent No.2. Further on 10/05/2017 the
Respondent No.2 issued office order No. 16360-68/AE/VI and
directed the appellant and others to report to their new place of work.
It is of significance importance that Respondent No.4, is not a
competent Authority to relieve the Appellant therefore his act of

relieving the Appéllant is in total defiance of the law and policy. -

\ \
(Copy of the Relieving Order and Reporting to new place are Annexure “L?) |

14. That it is also worthwhile to point out that paramedical associatioxi\
LRH, was allotted a separate office by the then Chief Executive of the |
Aforesaid hospital wherein office bearers are easily accessible to all the
association members as well as the Appellant use the place for office
purposes. It is a policy of the provincial government, duly circulated in

the Esta Code that Office Bearers shall not normally be transferred

during the currency of their office therefore the Appellant rights are




protected as per policy and is thus not transferrable outside Lady
Reading Hospital but the Respondent No. 2 issued Transfer ‘and.
Postiﬁg Order of Appellarit, while ignoring the aforesaid policy and
settled legal position qua union member employees, to District Kohat.

(Copy of the allotment of the office to PMA is Annexure “M”)

(Copy of the Government policy is Ann_ex/ure “N”)

15.That it is also of great importance to mention here that paramedical
association has been given due representation by the Government as

vide letter No. SOH(III)/HD/3-5/Paramedics/2016 dated 17.10.2016 it

has been circulated to several departments related to health that

wherever there is a meeting related to paramedics so representation of

at least two of their office bearers be ensured, which can be reflected
from minutes of the meeting headed by Spécial Secretary for Health
Department where two of the office bearers, including the Appellant,
attended the meeting,

(Copy of the notification and minutes are Annexure “O”)

16.That even previously the Honorable Peshawar High Court as well as
this Honorable Forum has intervened and through interim relief
prevented adverse action against Petitioner(s)/Appellant who are being
victimized for their stance against the Gove’rnm::nt or who are office
bearers of association.

(Copy of the Order of this Honorable Court is Annexure “P”)

17.That it is also important to point out that due to the afore stated strikes,
etc 39 employees of Ayub Teaching Hospital were also transferred out .“-\
to far flung areas of the province but due to the intervention. of the
Special Assistant to Chief Minister, Mushtaq Ahmad Ghani the transfer
orders of all the 39 employees Qere recalled and they were remained‘ at

their earlier places of work.

(Copy of the Order pertaining to ATH is Annexure “Q”)~




18, That feeling gravely dissatisfied and aggrieved of the impugned order @

Hence this appeal inter-alia on the following grounds:- 35

Grounds warranting this Appeal: , )

. Because the impugned order is illegal, unlawful, without lawful authority

and thus of no legal effect.

. Because the impugned transfer order is passed without any legal or

plausible justification and is therefore liable to be reversed.

. Because the Appellant and other office bearers have}been allotted office at

the Lady Reading Hospital for the betterment of their fraternity therefore

he cannot be transferred at single stroke of pen.

. Because 39 other employees of Ayub teaching Hospital were transferred

due.to the same reason but there transfer order was cancelled on the next
day because they realized that civil servants as. well as office bearers

cannot be transferred during their tenure.

7

. Because the Appellant is elected President of the Provincial Paramedical

Association as well as President Paramedical Association Lady Reading

Hospital therefore his rights are guaranteed and protected under the laws.

\
\

Because the misgivings of the Respondents against the Appellant’ is

utterly out of place as the Appellant has not resorted to any illegal

activities, so alleged against him.

7

Because no provision of the Essential Service (Maintenance) Act, 1958

mandates any - transfer. In fact, the Respondents, while posting the
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. - Appellant out is committing an offense under the aforesaid Act, 1958.

& W : .
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h. Because once the Essential Services (Maintenance) Act, 1958 is notified,

no employer can order transfers at all.

i. Because impugned orders are passed in tone and tenor of “punishment”.
No minor or major punishment can be imposed without due process of -
. s ’
law.

El

j. Because the impugned orders are passed in total disregard of the KP

Efficiency and Discipline Rules, 2011.

k. Because most surprisingly the Appellant who is neither doctor nor care-
giver relating to emergency or for that matter operation theaters are béing
allegedly prosecuted and punished for so_ called patients crying -for
survival. How Office Assistants, Sweepers, Masalchi, bearers, lifc .
operators and a few clinical technicians are answerable for strike staged

and held under the 1eadership of doctors.

. -

1. Because the very act of letting off the doctors and choosing to prosecute
only low-paid employees and that too as a punishment for approaching
this honorable court is not only smacked with par.tfality, unfairness and

nepotism but is a clear violation of Article 4, 5,725, 37 ah;cl 38 of the
. ; . \

\

Constitution. ' :
: : \e
"m. Because the Constitution of the Islamic Republic of Pakistan' confers

right on every citizen of forming of an association as well as grants

freedom of assembly in the form of protest or otherwise thus the

impugned order is violative of Article of 16 and 17 of the Constitution,

1973.
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. Because as held numerously by superior Juchcmry mcludmg the apex

Supreme Court of Pakistan, 16 civil servant can be transferred e: reopt for
public interest whereas the impugned transfer order is clearly having a

color ‘of punishment and is done on so called administrative ground

rather than public interest. = % .

. Because as narrated in facts, appellant is office bearer of Para Medical

Association. It is a policy of the provincial government, duly circulated in
the Esta Code that Office Bearers shall not normally be transferred .

during the currency of their office to avoid unfair labour practices.

p. Because the Respondents are acting in a manner clearly reeking

highhandedness, caprice and victimization.

q. Because the Respondents are bent to illegally discriminate amongst health

care providers and paramedics without any reasonable justi-ication or

classification. )

r. Because the impugned orders are made with sole purpose of creating

. terror and deterrence in heart of doctors by making the Appellant as

mere guinea pig and scapegoat for no fault on their part.

. Because recently the apex Supreme Court of Pakistan, while suspending a

Judgment of the Honorable Balochistan High Court, has acknowledged

the right of peaceful protest and agitation for rights of the government

employees and declared any clog on it as excessive and illegal.

(Copy of the press clippings reportmg Supreme Court 1udgment are Axmcxﬁre “R")
§

. Because Respondents have not treated appellant in accordance with law,

rules and policy on subject and acted in violation of Article 4 of the
Constitution of Islamic Republic of Pakistan, 1973 and unlawfully issued

the impugned transfer order, which is unjust, unfair and hence not

v
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u. Because neither ESTA Code provisions does permit the Respondents to

sustainable in the eyes of law.

pass the impugned transfer order nor the Khyber Pakhtunkhwa

Government Servants (Conduct) Rules, 1987.

v. Because even otherwise, as is apparent on the face of records, impugned
order is actuated with intent mala se as the Respondents are hell bent to

get rid of the appellant at any costs solely on political considerations

4
w. Because since the Appellant is admittedly Add. General Secretary -of the

PPMA who cannot be transferred out of his place of duty since

completion of his office tenure as per Policy

x. Because the impugned transfer order is clearly motivated with mala fide
rather than made in public interest. As the record suggests, the appellant
and his colleagues are victimized for ulterior motives of the Chairman

Board of Governors, Lady Reading Hospital

»

y. Because even the KP MTI Act, 2015 also protects the services of

Appellant

z. Because in similar circumstances, the Honorable Peshawar High Court

and Honorable Serv1ces Tribunal has allowed relief in aid of ]ustlce\

aa. Because neither the Khyber Pakhtunkhwa Government Servants
(Conduct) Rules, 1987 nor the Essential Services (Mamtenance) Act, 1958

empowers the Respondents to pass the impugned orders

bb. Because appellant will raise other grounds at the time of arguments

with the prior permission of the Court
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It is therefore most humbly prayed that on acceptance of

© the instant appeal, the impugned transfer order. No. 2267.84/AE-VI
" DATED 09/02/2016, RELIEVING ORDER No. 6308-15/HD/LRH

. DATED 05/05/2017 and OFFICE ORDER NO. 6360-68/AE-VI DATED

10.05.2017 may graciously be set aside. Any other relief not specifically @

. asked for may also be granted to the appellant if deemed fit, just and

\. appropriate.

Appellant -
Through

- Shumat\(%mad B:.ltt,

Advocate Supreme Court
of Pakistan,

&

H Bilal Khanp
Advocate High Court,
Peshawar.

 Dated:  /05/2017

 AFFIDAVIT

I, Shams Ut Taj, Junior Clinical Technician (Add. General Secretary Provincial

Paramedic Association as well as Paramedical Association Lady Reading

Hospital), Presently posted at MTI, LRH, Peshawar, do herby solemnly declare

that the accompanying Appeal is true and correct to the best of my Knowledge
and belief and nothing has been concealed from this Honorable Tribunal. \‘-.,

q& , ) DEPONENT
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REWORM{: GENERAL HEALTH SERVICES v

E{HYBEQ PAKHTUN. KHW& PESHAWAR:

CE- Mali Address nwfrdghs@vahoo com office’ Ph#091 9210258
Exchange# 091:9210187; 9210196 Fak # 091-9210230

- w"'

in compilance to otder dated 25 04 201 / of Peshawar’ ngh (.,ourt Peshawar in writ

"“pé%titio}n 429 -P12016° and Khyber Pakhtunkhwa Service Tribunal Peshawar order dated

30 1112017, in ¢ervzce appeai No. 458/2017, ali the departmental appeals in respect of the

- foHowmg officers/- OffICIa]S afong-WIth similar placed other officers/officials are not maintainable

_ -‘on dccount of Prmmpal of Res-jwdicata under CPC Ru!e-ﬂ in Ihe eye of Law

© being low paid employees-of Hospital.cadre.

" Forinformation and necessary action.

Mr Isam Gul Clmvcai Technologlst uurgloal j: o
 Muhammad Riaz Barki-C.T Pathology

'-'Muhammad Asim C.T. Cardiology

‘Johar Al C T Radiology

;Shamsu! r35 C.T Surgical

“Roadét Shah C.T Pharmacy

. :'MUjahld Azam C. T Pharmacy o
‘Imdaduliahi C.T: Pathology ‘ Co L
Murad- Ali office Assistant : v -

© o .6‘> m’i;ﬁ .w'.w':*

Moreover, {hey-'be’lbng~t0‘ provincial cadre-and ha\}é‘ aléo ‘completed their normal 4
tenure in‘their respective MTIs institutions and this: Dlrectorate Ofﬁce Orders and Governmem of
Khyber Pakhtunkhwa Health Deptt i\otrflcations :egardmg thesr posting / transfer ultimately -
attamed at its finality, Co L : R

They are strictly: dlrected to com p'y the offlce orders No ‘2267-84/AE'-‘V’I
dated 09.02: 2016 No: ?308 20/AE~VI dated 10.02. 2016 No 201? 24/EV ddted 01.07. 20 16

- .

Cand Govt: of KP Hpa!th D@partmen* Nollf:cahon No SOE-z(E: HM 1/2016 clated 15. 02 2018, 1.

. w:thout fall

Conqequently, thls Dlrectorate offsce order bearmg Cnds‘u No “1092-98/AE: VI dated
24.01.2018, is hereby withdrawn ab-rmtlo ' PR

P R

However itis: pertment to mentlon here that the Clasx IV 'stdff rehevedirepatrlated by j HD

o MTILRH/KTH shall remain in their res pective lnththIOI’"o wde ihis Directorate letter

No. 686-709/Personnel dated 05.01.20418 and No. 870 7’2/Admp/DGHS KP dated 10 01 2018+

. ' Sd/:«xxxxxx ' : o
DlRECT@R GENERAI HEALTH & ERVICEo
CKH YBER PAKHTUNKHWA PESHAWAR. -

No/(f f 7/9- [E-V - Dated;ﬁ«g’{/owzms

Copy forwarded 1o the - . '
1. ‘Secretary-to Govi: Of. Khyber Pakhtunkhwa Peshawar ce e e )
- 2. Hospital Director. MTI LRH Peshawar. , R
‘3. Hospital Director MTI/KTH Peshawar.
.~ M.8 DHQ Hospital-D; ! Khan..
. BHO Kohistan.

. DHO Swabi

8. M.3 DHQ Hosp:tal Battaqram
. DHO Torghar.

10, M.S DHQ Hospital KDA Kohat,

1
2
3
4
I 6. M.S-Saidu Group ofTeachmg Hospital Swat
7 .
8
9
10

11. DHO Kohat. ‘ o
12.PS t6 Minister for’ Heafth Knyber Pakhtunkhwe Peshawar.'
13. Officers/officials concerned. ;

DsRECT@R@%

L HEALTH SEPVIC S

i KHYBER/A .IHTUNKHVVA PESHAWA

cﬂ)r‘ E:bmm e L P DVWXI'J

.@




>

it [ '

e Lhe | cretary, S A \!\'Q’VL Without Prejudice
Hem,ﬂ' Department, : N é]
Government of Khyber Pakhtunkhwa o

Civil Secretariat, Peshawar.

Subject: -

APPEAL/ RFPRESENTATION FOR CANCELLATION OF
THE OFFICE ORDER No. 1898 912/E-V DATED 29/01/2018

Re-spected Sir:

0.

The Undersigned very earnéstly submits his Appeal/ representation against the order dated 29.01.2018 passed
by Director General Health Sérvices, Khyber Pakhtunkhwa vide which the departmental appeals of various
categories of employees, of the Health Department who are working in Medical Teaching Institution namely Lady
Reading Hospital, have been termed as not maintainable. The App’elln;nt would humbly submit his appeal against
the order dated 29.01.2018, passéd By Director General Health Services while lacking jurisdiction, on the following
grounds amongst ma:ﬁifothers: . o
The Undersigned is a civil ser vant appointed against a vacant post at I ;ady Readmg Hospital, Peshawar and has
started his career with zeal and dedication and served the public at larze on several positions since his
appotintment to the best of his abilities and full satisfaction of his superiors. . [t is pertinent to mention here that

the Undersigned/ appellant is also the Prov. Add. Secretary Ge teral, & Add. General Secretary,

Paramedical Association’ LRII P eshawqr a.representative body and the prov. chapter of All Pakistan
Paramedical Staff Association. ﬁ

It is worth mentioning that the Undersigned being low paid staff wcirking as Cl. Technician Surgical at Medical
Teaching Institute namely Lady Reading Hospital and has not opted MTI service and is thus working in direct
control and supervision of your good self and Director General Health Services.
B | ) i

Meanwhile, Government took certain steps to dissolve Post Graduate Medical Institute (PGMI) that wound up
concerned doctors. Demands were also being raised for grant of health professional allowance. In this backdrop,
your good self issued the No_tiﬁcaﬂon_ under Essential Services Act. While displeased with this Notification and
so-called tmposition of ex{nergcncy arﬁongst other issues,lDoctors working in these Hospitals and MTTs started
protesting against the Govemment This wimtion ~aggravated further and some health professionals primarily led
by doctors announced stu]\e on 09.02. 2016. The fact of strike, led by doctors was also widely reported both in
print and electronic media: (Coples ofpru;s cllppmgs are Att'\ched)
After a couple of days of ncgomuon , all thc demfmdc. of docrors were acceded to and they were all ler off,
without any pLocecdmgs but the poor low-pald p,u'tmechcs/cleLks/muses and class-IV who had no vmblhty

whatsoever in the so- called strike and had not been concerned with any ER or OTs are being punished without
the mandate of law. (Copics of news reporting calling off strike is annexed)

While seized of an oppor tumty to get rid of office bearers and some of the members of Para Medical Association,

and while actuated with clear mala ﬁd and po litical agenda, instead of proceeding against docrors, chose to

victimize low-paid empl oyces issued an of'ﬁce order beumg No. 2267.84/AE-VI DATED 09/02/2016
DGHS transferred the' appellant and xevcmi

wherein
others oF their dutiés in absolute ignorance and violation of

attending law and cucumst’mces It is u'npoxmnt to point out that the undersigned is a permanent civil servan|

and office bearer of thc associaton, therefore cannot be left at the mercy of DGHS and thetr most influental

political figure whom have no 'mthorzty to issue any order or trear the appellant in any manner, in prave
<

nfracuon and defiance of the law on question, Thus the i\ppelhnt, along with other office bearers, was thus

ordered to be tansferred out of his concerned MTL o a far flung place of the Province by virtue of Office

Orders did 09.02.2016 issued by DGEHIS.
lt1s a policy of the provincial government, duly circulated in the Esta Code that O ffice Bearers shall nor normally
be wansferred during the currency of their office therelore the undersigned rights are protected as per policy nnd

s thus not wansferrable ourside Lady Reading Hospital but the DGHS issued Transfer and Posting Order of
4] .




7.

10.

11. T

&)

The Undersigned, while having no other remedy, filed departmental appeal bearing No. 341/16/PPMA-KPK

‘ dated 23.02.2016 to the DGHS, which was not cntertained.

Recenty 1 have been relieved from LRH, MTI, vide office order No. 1533-40/HD/LRH dated 19-12-2017
subsequently I have submitted another appeal vide diary No. 1605, dated 12-01-2018 to the DGHS being
competent authority, which was accepred by the DGHS, being competent authority, The DGHS, issued office
order No. 1092-98/AE-VI dated 24/01/201 8, and cancelled the earlier transf_er order thus the uﬁdcrsigmed was
remain to serve at his place of duty MTI, LRH. (Copy of the appeal acceptance order is annexed).

The undersigned started performing his duties with more zeal and’ excellence but astonishingly came to know that

DGHS being Functus Officio, while pressurized by the Chairman Bozud of Governors LRH and in absolute

ignorance and violation of attending law and circumstances again 1ssuid another order No. 1898-912/E-V dated
29/01/2018, by virtue of which he termed the appeals of the Undersig’med and others as not maintainable while
wrongly applying and interpreting the principle of Res-Judicata as nron of the forums mentioned in the order
dated 29/01/2018 have decided the matter on merit as Peshawar High|Court dismissed the writ petition for want
of jurisdiction whereas the Services Tribunal dismissed the same on flimjtation therefore it can be stated with
certainty that the principle of Res-Judicata is not attracted in the insthnt marter.

Besides merit of the case it is also important to point out before this| honorable Tribunal that due to the afore
stated strikes etc. 39 employees of Ayub Teaching Hospital were alsc; transferred out to far flung areas of the

province but duc to the intervention of the Special Assistant to Chief Minister, Mushtaq Ahmad Ghani the

transfer orders of all the 39 employees were recalled and they were remained at their earlier places of work
therefore the undersigned and others also needs the same weatment and shall not be discriminated.(Copy of the
Order pertaining to ATH is Annexed)

The very act of letting off the docrors and choosing to prosecute only low-paid employees and that 100 as a

punishment is not only smacked with partiality, unfairness and nepotism but is a clear violation of Article 4, 5,
25, 37 and 38 of the Constitution.

The Constitution of the Islamic Republic of Palistan confers right on every citizen of forming of an association
as well as grants freedom of assembly in the form of protest or otherwise thus the impugned ordcr is in violation

of Article of 16 and 17 of the Consdtuton, 1973,

It is held numerously by superior judiciary including the apex Supreme Court of Pakistan, no civil servant can
be transferred except for public interest whereas the impugned order is clearly having a color of punishment and
is done on so called administrative ground rather than public interest.

It is therefore most humbly prayed that on acceptance of this Appeal/ representation the order dated

29.01.2018 No. 1898- 912/F V may very kindly be recalled and set aside and consequently the Appellant may
kindly be restored to their position prior to 09.02.2016 and oblige.

Appellant

Shamsut Taj Chnlcal Technician Surgical, LRH, MTI.

Prov. Add. Secretary Geneml & Add. General. Sccrctary.
PARAMEDICAL ASSOCIATION.




GOVERNMENT OF KHYBER PAKHTUNKHWA
HEALTH DEPARTMENT

No. SOH-111/8-60/2018(Roidar Shah & Others)
Dated the Peshawar 20" March, 2018

Mr, Syed Roidar Shah,

Clinical Technician (Pharmacy), LRH, Peshawar,

Pre[sident,.'-Rrovincial Paramedical Association, Khyber Pakhtunkhwa,
& President Paramedical Association,

LRH, Peshawar & Others.

SUBJECT: APPEAL FOR RESTORATION OF DGHS OFFICE ORDER NO. 1092-
98/AF-VI, DATED: 24-01-2018 THROUGH CANCELLATION OF DGHS
OFFICE ORDER NO. 1898-912/E-V, DATED: 29-01-2018.

| am directed to refer to your appeal/application dated: 06-02-2018 on the
subject noted above and to state that the subject appeals regarding restoration of
DGHS office order No. :1 b92-98/AF-VI, dated; 24-01-2018 through cancellation of DGHS
office No. 1898-912/E-V, dated: 29-01-2018 of the following officials/officers are hereby
regretted. | | |

1. Muhammad Riaz Barki, C.T Pathology.

Muhammad Asim C.T Cardiology.

Johar Ali, C.T Radiology.

Sham§u1 Taj, C.T Surgical.

Roidar Shéh, C.T Pharmacy.

Mr. tsam Gul, Clinical Technologist Surgical.

Mujahid Azam, C.T Pharmacy.

Imdaduilah C.T Pathology.

kopo.\l@.w;\.w!v

Murad Ali, Office Assistant.

t

Endst: even no & date.

Copy forwarded to:-

1. Directorate General, Health Services, Khyber Pakhtunkhwa, Peshawar
2. PS to Secretary Health, Khyber Pakhtunkhwa.

~




