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16/04/2018 The appeal of Mr. Shamsul Taj presented today by Mr.
/

Shamail Ahmad Butt Advocate may be entered in the Institution 

Register and put up to the Learned Member for proper order 

please.
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1 18.04.2018 Counsel for the appellant present. Preliminary arguments heard 

and case file perused. Learned counsel for the appellant argued that 

previously service appeal no. 458/2017 filed in this Tribunal was 

dismissed vide judgment dated 30.11.2017. On a query from this 

Tribunal learned counsel for the appellant confirmed that an appeal 

has been filed against the said Judgment of this Tribunal in ' 

Supreme Court of Pakistan which is pending adjudication. He 

further contended that respondent no.2 decided departmental 

appeal of class-IV employees of the Lady Reading Hospital vide 

order dated 05.01.2018.-Directions were conveyed for withdrawal 

of reliving orders and release of salary.. On the same analogy order

and

pertaining to the case of the appellant was also withdrawn through 

S-'Order dated 24.01.2018. As a sequel to above the appellant 

submitted arrival report on 09.02.2018 and started performing duty 

at LRH. That astonishingly vide order dated 29.01.2018, order 

dated .24.01.2018 was withdrawn. Feeling aggrieved he filed 

depaitmental appeal on which date is not mentioned but the same. 

was, rejected on 2.03.218, hence, the instant service appeal. 

Learned counsel for the appellant when confronted on the point 

that this issue has already been decided by this Tribunal vide 

judgment dated 30.1T.2017. The same order impugned in the 

previous service appeal was withdrawn by the competent authority 

on 24.01.2018, as such the present appeal is hit by Rule-23 of 

Khyber Pakhtunkhwa Service Tribunal Rules 1974 because it had 

become a closed and past transaction. In response he argued that 

order dated 24.01.2018 gave a fresh cause of action and valuable 

rights of the appellant had accrued. Hence, the principle of locus- 

poenitentiae is also attracted in this case. Through the present 

appeal impugned order dated 29.01.2018 has been challenged in 

this Tribunal. Let pre-admission notice be issued to the learned 

Adll: AG to assist the Tribunal. To come up for further preliminary 

hearing on 02.05.2018 before S.B..

dated 01.02.2016,09.02.2016,10.02.2016 17.02.2016

(Ahmad Hassan) 
Member
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kService Appeal No. 534/2pi§ 

02.05.2018 Appellant in person and Mr. Kabirullah Khattak, 

Additional AG for the respondents present. The Tribunal is 

non-functional due to retirement of our Hon’ble Chairman. 

Therefore, the case is adjourned. To come up for same on 

17.05.2018.

’■

>

Reader

17.05.2018 Junior to counsel for the appellant Mr. Shumail Ahmad 

Butt, Advocate present and requested for adjournment. 

Granted. To come up for preliminary hearing on 04.06.2018 

before S.B.

Chairman

i

04.06.2018 Appellant present. Learned Addl: AG also present. 

Appellant submitted an application for adjournment. Adjourned. To 

come up for arguments on 11.06.2018 before S.B.

i
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Appellant Mujahid Azam in person present. 

Mr. Kabirullah Khattak, Addl. AG for the respondents 

present. Appellant made a verbal request that his 

counsel has gone abroad. Granted. To come up for 

preliminary hearing on 18.07.2018 before S.B.

11.06.2018

^ Chairman
j ■,

Counsel for the appellant and Addl: AG for respondents 

present. Counsel for the appellant requested for withdrawal of the 

instant appeal. Tn this respect his signature also obtained on the 

margin of the order sheet. Request accepted and the appeal in hand 

is therefore, dismissed as withdrawn. File be consigned to the 

record room.

18.07.2018

/

rANNOUNCED:
18.07.2018

Ahmad Kassan) 
Member
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iA^ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

■ ■

Service Appeal No ^^/2018
■;.

Shams Ut Taj

Vers us

The Govt, of KPK and Others

INDEX>*•
'S. No. Description of documents Annex Page #

1. Memo of Service Appeal VttjeL 1- Ifc
Copies of the transfer Order2. A
Copies of the Departmental Appeal3. B
Copy of the Relieving Order etc4. C
Copy of the Appeal 465-P72017 and Order therupon 
Copy of the Order dtd 24.01.2018 
Copy of the Order dtd 29.01.2018

5. D
-C/6. E

7. F
Copies of Departmental Appeal8. G

9. Copies of the Order dtd 20.03.2018 H
20 Wakalatnama

APPELLANT .

Through

Shumail Ahma
Advocate Supreme Court
&

H Bilal Khan
&

V,

Haris Khan
Advocates, Peshawar 

TF-39, Deans trade Center, 
CeU#03018580077
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BEFORE THE KHYBER pMhTUNKHWA SERVICE TRIBUNAL PESHAWAR

«■

Service Appeal No, 5^3^ /2018
Khyber Pakhfukliwa 

Service YribuiiaJ

564Oiary No.Shams Ut Taj,
Junior Clinical Technician,
(Add. General Secretar}^ Provincial Paramedic Association), 
Presentiy posted at MTI, LRH,
Peshawar.

Seated

•Appellant

Versus

Government of Khyber Pakhtunkhwa, 
Through Secretary, Health Department, 
Civil Secretariat, Peshawar.

1.

Directorate General Health Services,
Through Director General,
Attached Department Complex,
Khyber Road, Peshawar.

2.

Secretary Establishment,
Government of Khyber Pakhtunkhwa, 
Peshawar.

3.

Hospital Director,
MTI, Lady Reading Hospital, 
Peshawar.

4.

Respondents

SERVICE APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNALS ACT. 1974 AGAINST THE IMPUGNED APPF.T.T.ATTK 

ORDER__NO. SOH-III/8-60/2018(ROIDAR SHAH & OTHERSl DATED

20/03/2018 BY VIRTUE OF WHICH THE APPKAT 

APPELLANT DATED 06.02.2018 WAS REGRETTED.
FILED BY THE

May it please this Honorable Court

\
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1. That the Appellant is a civil servant appointed against a vacant post at Lady 

Reading Hospital, Peshawar and has started his career with zeal and 

dedication and served the public at large on several positions since his 

appointment to the best of his abilities and full satisfaction of his superiors 

and since then he is performing his duties at the aforesaid hospital. Presently 

he is working as Junior Clinical Technician It is pertinent to mention here 

that the Appellant is Add. General Secretary Provincial Paramedical 

Association as well as Add. General Secretary Paramedical Association 

LRH, Peshawar, a representative body and the provincial chapter of 

Pakistan Para-Medic Association as well as the Appellant is elected President 

of Para Medical Association Lady Reading Hospital, Peshawar.

2. That the parent national level body is registered under the Societies 

Registration Act, 1960, the provincial chapter is also a duly recognized body 

since 09.09.1970, while its constitution has been approved by Respondent 

No. 1 Government w.e.f. 09.08.1992.

3. That upon promulgation of Khyber Pakhtunkhwa Medical Teaching 

Institutions Reforms Act, 2015 (Khyber Pakhtunkhwa Act No. IV of 2015), 

Para Medic Association, LRH, Peshawar filed a Writ Petition No. 2643- 

P/2015 questioning creation of surplus pool, asked for directorship for the 

Paramedics in the Boards of Governor of MTI and questioned the clause of 

“till further order”.

4. That this Writ Petition was taken up for hearing alongside numerous other 

writ petitions by a larger Bench so specially constituted to deal with matters 

of vires of the Act, 2015 ibid and other related issues. It is a matter of

record that while dismissing other Petitions against the vires of the Act, 

Writ Petition No. 2643-P/2015 was partially accepted in Judgment and 

Order of the Honorable Larger Bench dated 23.12.2015 as this Honorable

Court while acknowledging and appreciating the merits of the matters 

agitated by paramedics, allowed their plea against “further orders” and their
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representation in Board of Governors.

5. That seeking enforcement of constitutional rights through a Constitutional 

Petition was not taken in good grace either by the Respondents or for that 

matter by the Chairman Board of Governor, LRH Peshawar, who is 

championing the cause of so-called reforms in MTIs and is acting as quasi 

advisor to the Respondent Government. He had been heard saying 

numerously that he would make sure that no one can stay in MTIs if he is 

challenging him or questioning his wisdom and authority.

6. That it is worth mentioning that Appellant being low paid staff working as 

Junior Chnical Technician at Medical Teaching Institute namely Lady 

Reading Hospital and has not opted MTI service and is thus working in 

direct control and supervision of Respondents No.l to 3 as amended Section 

16 of Khyber Pakhtunkhwa Medical Teaching Institutions Reforms Act, 

2015 states that aU civil servants serving in MTIs may within a period to be 

notified by the Government, opt for employment of MTI, their 

structure, promotion and disciplinary matters etc but fortunately 

otherwise the period has not been yet notified by the Government.

service

or

7. That while momentarily parting from the discussion at hand, it is significant 

to point out that while misinterpreting a certain part of the Judgment of the 

larger Bench dated 23.12.2015, Respondent No. 1 Government through a 

Notification No. SO(R-II)/E&D/l-6/2009 dated 08.02.2016, while 

purportedly exercising powers under Section 4 of the West Pakistan 

Essential Services (Maintenance) Act, 1958 and in total defiance to the very 

intent and spirit of the Act, 2015 has issued direction to aU the persons 

working or engaged in the Medical Teaching Instimtes not to leave their 

place of duty without prior permission of the competent authority.

8. That after a couple of days of negotiations, all the demands of doctors 

acceded to and they
were

all let off, without any proceedings but the p 

low-paid paramedics who had no visibility whatsoever in the so-called strike

were oor



and had not been concerned with any ER or OTs are being punished 

without the mandate of law. '

9. That while seized of an opportunity to get rid of office bearers and some of 

the members of Para Medical Association, and while actuated with clear mala 

fide and political agenda, Respondents instead of proceeding against doctors, 

chose to victimize low-paid employees while showing more loyalty to the 

Chairman Board of Governors LRH, issued an office order bearing No. 

2267.84/AE-VI DATED 09/02/2016 wherein he transferred the appellant 

and several others of their duties in absolute ignorance and violation of 

attending law and circumstances. It is important to point out that the 

appellant is a permanent civil servant and office bearer of the association at 

several levels therefore cannot be left at the mercy of Respondents and 

there most influential political figure whom have no authority to issue any 

order or treat the appellant in any manner, in grave infraction and defiance 

of the law on question. Thus the Appellant, along with other office bearers, 

was thus ordered to be transferred out of his concerned MTI to a far flung 

place of the Province by virtue of Office Orders dtd 09.02.2016 issued by 

Respondent No. 2. The Office Orders read:
t

“On their involvement in illegal activities contrary to the 

conduct rules 1987, as weU as essential services

(maintenance) Act 1958 and subsequent relieving from 

MTI/LRH Peshawar on account of strike/agitation, 

leaving the patients in emergency and operation theaters 4

crying for survival; the following staff stand 

transferred 57

1
j(Copy of the transfer order is Annexure “A”)

10. That the appellant, while was having no other remedy, filed departmental 

appeal bearing No. 341/16/PPMA-KPK dated 23.02.2016 to the 4
Respondent. No.l being Competent Authority in hope that he will get relief 

from that forum but in vain as over a year has been passed and yet 

fruitful result has been given to the appellant and still his Departmental

■;

no

j
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Appeals/Representations is pending before the Departmental Authority 

who was under legal obligation to decide the same within statutory period. 

(Copy of the Departmental Appeal is annexure “B”)

■ -3^'

11.That the Appellant along with many others were aggrieved of the Transfer 

orders made under the garb of Essential Service (Maintenance) Act, 1958 or 

otherwise (hereinafter referred to as “impugned orders” for facility of 

reference only) challenged the same before the Honorable Peshawar High 

Court by way of W.P. No. 557-P/2016 titled as ^^Johar AM and Others vs 

Government of Khyber Pakhtunkhwa etc^^ wherein interim relief was 

granted to the Appellant along with many others which remained intact for 

over a year or so but the case was heard by a Division Bench of the 

Peshawar High Court on 25.04.2017 wherein they have heard the arguments 

at length but unfortunately the aforesaid petition was dismissed while 

holding that the Appellant and others are civil servants and their grievances 

relate to the terms and conditions of the service therefore the appropriate 

remedy for seeking the redressal of their grievance is Services Tribunal.

12. That soon after the decision rendered by this Honorable Court in W.P 557- 

P/2016, the Respondent No.4 issued relieving order No. 6308- 

15/HD/LRH dated 05.05.2017 of the Appellant and directed him to 

report to the office of Respondent No.2. Further on 10/05/2017 the 

Respondent No.2 issued office order No. 6360-68/AE/VI and directed 

the appellant and others to report to their new place of work. It is of 

significance importance that Respondent No.4 is not a competent Authority 

to relieve the Appellant therefore his act of relieving the Appellant is in total 

defiance of the law and policy.

(Copy of the Relieving Order and Reporting to new place are Annexure “C”)

13.That it is also worthwhile to point out that paramedical association LRH, 

was allotted a separate office by the then Chief Executive of the Aforesaid

hospital wherein office bearers are easily accessible to all the association 

members as well as the Appellant use the place for office purposes. It is a 

policy of the provincial government, duly circulated in the Esta Code that



©
Office Bearers shall not normally be transferred during the currency of their 

office therefore the Appellant rights are protected as per policy and is thus 

not transferrable outside Lady Reading Hospital but the Respondent No. 2 

issued Transfer and Posting Order of Appellant, while ignoring the 

aforesaid policy and setded legal position qua union member employees, to 

District Kohat.

14.That it is also of great importance to mention here that paramedical 

association has been given due representation by the Government as vide 

letter No. SOH(III)/HD/3-5/Paramedics/2016 dated 17.10.2016 it has 

been circulated to several departments related to health that wherever there 

is a meeting related to paramedics so representation of at least two of their 

office bearers be ensured, which can be reflected from minutes of the 

meeting headed by Special Secretary for Health Department where two of 

the office bearers, including the Appellant, attended the meeting.

15. That it is also important to point out before this honorable Tribunal that 

due to the afore stated strikes etc 39 employees of Ayub Teaching Hospital 

and certain others were also transferred out to far flung areas of the 

province but due to the intervention of the Special Assistant to Chief 

Minister, Mushtaq Ahmad Ghani the transfer orders of aU the 39 employees 

were recalled and they were remained at their earlier places of work.

16. That consequent upon the decision rendered by the Honorable Peshawar 

High Court, Appellant, who had bonfidely believed that their remedy was 

genuinely claimed before the High Court and thus he had sought remedy 

before the wrong forum, consequently filed a Service Appeal No. 465- 

P/2017 before the honorable Service Iribunal along with application for 

condonation of delay but unfortunately the same was dismissed by this 

honorable Tribunal while not condoning the delay that too when the 

Appellant had bonafidely and diligently pursued his remedy before High 

Court as he was transferred in the garb of punishment allegedly for violation 

of KP Essential Services (Maintenance) Act, 1958, which is not terms and



(S?
conditions ipso jure.

(Copy of the Appeal 465-P/2017 and Order thereupon is Annexure “D”)

17. That, on the other side, the Honorable Peshawar High Court

intervened in a similar matter and has magnanimously passed a Judgment 

and Order dated 15.11.2017 in WP.555-D/2017, while rescued the 

Appellant and held as:

“it clearly indicates that for all intents and 

purposes, the Petitioner was a Government Servant 

according to his appointment order and was to be 

dealt with in accordance with the Government 

rules and MTI has nothing to do with his 

particularly when the Petitioner has not joined 

MTI and thus, the impugned order dated 

09.05.2017 is not sustainable.

has

services

6. For the reasons mentioned above, we allow this 

petition and declare the impugned order dated 

09.05.2017 as illegal, without jurisdiction and 

ineffective upon the rights of petitioner...”.

Besides, this Honorable Tribunal has also intruded and rescued the 

Appellant in a similar nature case through service appeal No. 480-P/2017 

dated 15.12.2017 and consequendy allowed the appeal and impugned 

transfer order was set aside.

18. That in addition to the above, the Respondent No.2 while deciding the 

departmental appeals of the class VI employees of the Lady Reading 

Hospital elaborately discussed all the above legal and factual points and 

thereafter accepted the appeal of the class VI employees. It is important to 

mention here that the Respondent No.2 also admits that the terms and 

conditions of civil servants are protected under section 16 of the MTI Act, 

2015. He further admitted that if this practice continues so it will lead to 

unmanageable situation for the provincial exchequer.

19. That, subsequent to the above, a note was moved on departmental appeal of 

the Appellant for cancellation of the transfer order issued by the
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Respondent, wherein it has been mentioned that the civil servants are to be

dealt in accordance with the government rules and MTI has nothing to do 

with them accordingly the para concerned was approved and resultandy 

Notification No. 1092-98/AE-VI dated 24.01.2018 was issued wherein the

competent authority accepted the departmental appeals and cancelled the 

impugned transfer orders.

(Copy of the order dated 24.01.2018 is Annexure “E”)

20. That thereafter the Appellant took a sigh of relief and believed that justice 

has prevailed thus started performing his duties with more zeal and 

enthusiasm then earlier but the above act was not taken in good grace by the 

Chairman BOG so he started pressurizing the Respondent. No.2 to undo 

the same which he can’t htin^functus officiohux most shockingly the 

Respondent No.2without having authority revoked the order dated 

24.01.2018 vide illegal office order No. 18920-912 /E-V dated 29.01.2018.

(Copy of the order dated 29.01.2018 is Annexure “F”)

21. Thatthe Appellant while gravely aggrieved with the illegal order dated 

29.01.2018 filed a departmental appeal to Respondent No.l on 06.02.2018 

but most unfortunately the same was regretted vide letter No. SOH-ni/8- 

60/2018(Roidar Shah & Others) dated the Peshawar 20.03.2018 (hereinafter 

to be called as impugned order for facility of reference).

(Copy of the Departmental Appeal is Annexure “G”)

(Copy of the Order dated 20.03.2018 is Annexure “H”)

22. That the Appellant while feeling gravely dissatisfied and aggrieved of the 

impugned order dated 29.01.2018 and 20.03.2018.

Hence this appeal inter-alia on the following grounds:-

Grounds warranting^ this Appeal!

a. Because the impugned appellate orders dated 29.01.2018 and 20.03.2018 

illegal, unlawful, without lawful authority and thus of no legal effect.
are

b. Because the impugned ordersare passed without any legal or plausible



justification and are therefore liable to be reversed.- >

c. Because the Respondent No.2 being Functus OfGcio has got 

whatsoever to pass such an illegal order.

authorityno

d. Because the departmental appeal of the Appellant has once been accepted 

thus its annulment on the whims of the Chairman BOG Lady Reading 

Hospital is illegal, unlawful and without lawful authority.

e. Because in similar nature case the Honorable Peshawar High Court, Peshawar 

in its Judgment and Order dated 15.11.2017 has rescued the Appellant therein 

while stating therein that the civil servants are to be dealt in accordance with 

the Government Rules and not under the MTI and by the MTI hierarchy.

f. Because similar stance has been adopted by this Honorable Tribunal in 

Service Appeal No. 480/2017 while rescuing the Appellant.

g. Because the impugned proceedings are due to malafide on the part of 

Respondents and are liable to be reversed on this score as well.

h. Because the Respondents are travelling way beyond the scope and approach 

adopted for others thus the approach adopted for the Appellant is hit by the

Article 10-A and 25 of the Constitution.

i. Because the Appellant is an office bearer of the employees association and 

leaves no stone unturned for the betterment of their fraternity therefore he 

cannot be transferred at single stroke of pen.

j. Because 39 other employees of Ayub Teaching Hospital were transferred due 

to the same reason but there transfer order was cancelled on the next day 

because they realized that civil servants as well as office bearers cannot be 

transferred during their tenure as a punishment. The Chairman and BOG of



the AMC Teaching Hospital MTI have not shown undue obduracy and 

vendetta whereas the Chairman of the MTI LRH has been abusing his position 

and close relationship with Mr. Imran Khan (Chairman PTI) and thus is 

browbeating and hoodwinking the government officials with impunity.

k. Because the Appellant is elected President of the Provincial Paramedical 

Association as well as President Paramedical Association Lady Reading 

Hospital therefore his rights are guaranteed and protected under the laws.

1. Because the misgivings of the Respondents against the Appellant is utterly 

out of place as the Appellant has not resorted to any illegal activities, so alleged 

against him.

m. Because no provision of the Essential Service (Maintenance) Act, 1958 

mandates any transfer. In fact, the Respondents, while posting the Appellant 

out is committing an offense under the aforesaid Act, 1958.

n. Because once the Essential Services (Maintenance) Act, 1958 is notified, no 

employer can order transfers at all.

o. Because impugned orders are passed in tone and tenor of “punishment”. No 

minor or major punishment can be imposed without due process of law.

p. Because the impugned orders are passed in total disregard of. the KP 

Efficiency and Discipline Rules, 2011.

q. Because most surprisingly the Appellants who are neither doctors nor care­

givers relating to emergency or for that matter operation theaters 

allegedly prosecuted and punished for so called patients crying for survival. 

Plow Office Assistants, Sweepers, Masalchi, bearers, lift operators and a few 

clinical technicians are

beingare

answerable for strike staged and held under the



leadership of doctors.
■

Because the very act of letting off the doctors and choosing to prosecute only 

low-paid employees and that too as a punishment for approaching this 

honorable court is not only smacked with partiality, unfairness and nepotism 

but is a clear violation of Article 4, 5, 25, 37 and 38 of the Constitution.

s. Because the Constitution of the Islamic Republic of Pakistan confers right 

every citizen of forming of an association as well as grants freedom of 

assembly in the form of protest or otherwise thus the impugned order is 

violative of Article of 16 and 17 of the Constitution, 1973.

on

t. Because as held numerously by superior judiciary including the apex Supreme 

Court of Pakistan, no civil servant can be transferred except for public interest 

whereas the impugned transfer order is clearly having a color of punishment 

and is done on so called administrative ground rather than public interest.

u. Because as narrated in facts, appellant is office bearer of Para Medical 

Association. It is a policy of the provincial government, duly circulated in the 

Esta Code that Office Bearers shall not normally be transferred during the 

currency of their office to avoid unfair labour practices.

. Because the Respondents are 

highhandedness, caprice and victimization.

acting in a manner clearly reeking

w. Because the Respondents are bent to illegally discriminate amongst health 

providers and paramedics without any reasonable justification or 

classification.

care

X. Because the impugned orders made with sole purpose of creating terror 

and deterrence in heart of doctors by making the Appellant 

and scapegoat for no fault on their part.

are

as mere guinea pig



(S)
'.H' y. Because recently the apex Supreme Court of Pakistan, while suspending a 

Judgment of the Honorable Balochistan High Court, has acknowledged the 

right of peaceful protest and agitation for rights of the government employees 

and declared any clog on it as excessive and illegal.

2. Because Respondents have not treated appellant in accordance with law, rules 

and policy on subject and acted in violation of Article 4 of the Constitution of 

Islamic Republic of Pakistan, 1973 and unlawfully issued the impugned 

transfer order, which is unjust, unfair and hence not sustainable in the eyes of 

law.

aa. Because neither ESTA Code provisions does permit the Respondents to pass 

the impugned transfer order nor the Khyber Pakhtunkhwa Government 

Servants (Conduct) Rules, 1987.

hh. Because even otherwise, as is apparent on the face of records, impugned 

order is actuated with intent mala se as the Respondents are hell bent to get rid 

of the appellant at any costs solely on political considerations.

cc. Becausesmc^ the Appellant is admittedly President of the PPMA who cannot 

be transferred out of his place of duty since completion of his office tenure as 

per PoHcy.

dd.Because the impugned transfer order is clearly motivated with mala fide 

rather than made in public interest. As the record suggests, the appellant and 

his colleagues arevictimi2ed for ulterior motives of theChairman Board of 

Governors, Lady Reading Hospital.

ee. Because even the KP MTI Act, 2015 also protects the services of Appellant.

ff Because in similar circumstances, the Honorable Peshawar High Court and 

Honorable Services Tribunal has allowed relief in aid of justice.
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\gg. Because neither the Khyber Pakhtunkhwa Government Servants (Conduct) 

Rules, 1987 nor the Essential Services (Maintenance) Act, 1958 empowers the 

Respondents to pass the impugned orders.

hh. Because the Appellate authority after accepting the appeal of the Appellant 

vide order dated 24.01.2018 had nullified the transfer orders earher issued. 

Once deciding the appeal, the appellate authority was no more seized with the 

lis and had no legal authority whatsoever to again reverse the said orders on 

29.01.2018 and once again decide the matter against the Appellant.

ii. Because the impugned order dated 29.01.2018 and that the consequent 

refusal of appeal/representation are illegal, unlawful, without lawful authority 

and thus of no legal effect.

jj. Because once the transfer orders were vacated upon accepting the appeal of 

the Petitioener and others, cancelling the appeallate order amounted to 

transfer order afresh which was never made in the public interest but was 

clearly because of the pressure and duress exercised by the Chairman BOG 

MTI LRH.

kk. Because once the earlier transfer orders were cancelled, the Appellant was 

restored to his original position and could only be transferred in public 

interest. On the contrary, the Appellant was effectually retransferred without

being do in public interest when the Appellate authority, under the duress and 

pressure of Chairman BOG MTI, cancelled and withdrawn his appellate order 

29.01.2018 which order is clearly smacked with mala fide of law and fact.on

11. Because the terms and condition of the Appellant and other civil

duly saved by virtue of Section 16 of the MTI Reforms Act, 2015 (as amended 

from time to time) and he cannot be adversely effected because of the 

revengeful attitude of the Chairman BOG.

servants are



Because the impugned order dated 29.01.2018 is without jurisdiction 

and is clearly a colorful exercise of authority.

mm.

nn. Because appellant will raise other grounds at the time of arguments with the 

prior permission of the Court.

It is thereforemost humbly prayed that on acceptance of the instant appeal, 

the impugned Appellate orderNQ. SOH-III78-60/2018 TROIDAR SHAH & 

OTHERS) Dated 20/03/2018 by virtue of which the Appeal filed by the appellant 

dated 06.02.2018 was regrettedmay graciously be set aside along with original 

impugned order dated 29.01.2018 and the Appellant may kindly be brought back to 

his position prior to 09.02.2016.Any other relief not specifically asked for may also be 

granted to the appellant if deemed fit, just and appropriate.

Appellant

Through

Shumail
Advocate Supreme Court of 

Pakistan,
&

y
H Bilal Khan "—
Advocate High Court, 
Peshawar.

Dated:09/03/2018

AFFIDAVIT
I, Shams Ut Taj, Junior Clinical Technician (Add. General Secretary Provincial 

Paramedic Association as well as Paramedical Association Lady Reading Hospital), 

Presently posted at MTI, LRH, Peshawar, do herby solemnly declare that the

accompanying Appeal is true and correct to the best of my Knowledge and belief and 

nothing has been concealed from this Honorable Tribunal.

DEPONENT
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. /2018

Addresses of the Parties
Appellant
Shams Ut Taj,
Junior Clinical Technician
(Add. General Secretar)^ Provincial Paramedic Association as well as 

Paramedical Association Lady Reading Hospital),
Presendy posted at MTI, LRH,
Peshawar.

Respondents

Government of Khyber Pakhtunkhwa, 
Through Secretary, Health Department, 
Civil Secretariat, Peshawar.

1.

Directorate General Health Services,
Through Director General,
Attached Department Complex,
Khyber Road, Peshawar.

2.

Secretary Establishment,
Government of Khyber Pakhtunkhwa, 
Peshawar.

3.

4. Hospital Director,
MTI, Lady Reading Hospital, 
Peshawar.

Appellant

Through

Shum^l Ahmad Butt,
Advocate Supreme Court of 

Pakistan,
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

./2018Service Appeal No.

Shams Ut Taj

e rs u s

The Govt, of KPK and Others

Application for Interim Relief in shape of suspension of
Operation of Impugned Appellate order dated 29.01.2018 

and 20.03.2018

May it please this Honorable Court

The Applicant/ Appellant very humbly submit as under:

1) That the Applicant/ Appellant has filed the above-tided Appeal before this 
honorable Tribunal today in which no date of hearing has yet been fixed.

2) That the Applicant/ Appellanthas got a prima facie case and is very much 
sanguine of its success.

3) That balance of convenience has got a clear verge in favor of the applicant/ 
Appellant.

4) That content of the accompanying Appeal may kindly be considered as integral 
part and parcel of this application.

It is therefore most humbly prayed that on acceptance of this Application the 

impugned appellate orders date 29.01.2018 and 20.03.2018 may graciously be 

suspended till final decision of the Appeal.

Appellant

^ i>1j
Through

^Butt, \ 

Advocate Supreme Court o 
Pakistan,

Shumail Ah:

' !
ATTES>0) 

WARY PUBiJO
&'X i i 

ro (iX H Bilal Khan
Advocate High Court
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PAGE NO. 42

DIRECTORATE GENERAL HEALTH SERVICES
KHYBER PAKHTUNKHWA PESHAWAR

OFFICE ORDER;-

On their involvement in illegal activities contrary to the conduct rules 
1987, as well as essential services (maintenance) act 1958 and subsequent 
relieving from MTI/LRH Peshawar on account of strike/agitation, leaving the 
patients in emergency and operation theaters crying for survival; the following 
staff stand transferred and posted in the institutions mentioned against each:-

S.No. Name & designation From To Remarks
1. Bilqees Rana 

(Charge Nurse BS-16)
MTI, LRH, 
Peshawar

THQ, Hospital Chota 
Lahore Swabi

Against 
vacant post

2. Aster Shaheen 
(Charge Nurse BS-16)
Mr. Murad Ali 
Office Assistant BS-16

MTI. LRH, 
Peshawar

DHQ, Hospital 
Battagram

Against 
vacant post

3. MTI, LRH, 
Peshawar

At the disposal of DHQ
_______ Torghar_______

DHQ, Hosptial KDA, 
Kohat

Against 
vacant post

4. Muhammad Asim
(Clinical Technician 
Cardiology BS-14)

MTI, LRH, 
Peshawar

Against 
vacant postV

5. Johar Ali (Clinical
Technician Radiology 
BS-14)

MTI, LRH,
Peshawar

Saidu Group of 
Hospitals, Saidu Sharif 

Swat

Against 
vacant post

6. Shamsur Taj (JCT 
Surgical BS-12)

MTI, LRH.
Peshawar

Saidu Group of 
Hospitals, Saidu Sharif
_________ Swat_________
Services placed at the 

disposal of DHQ Kohta 
Saidu Group of 

Hospitals, Saidu Sharif
_________Swat________

Saidu Group of 
Hospitals, Smdu Sharif
_________Swat________

Saidu Group of 
Hospitals, Saidu Sharif 
_________Swat_________

Saidu Group of 
Hospitals, Saidu Sharif
_________Swat________

Saidu Group of 
Hospitals, Saidu Sharif 

Swat

Against 
vacant post

7. Roidar Shah (JCT,
Pharmacy BS-12)______
Mr. Muhammad Ali, 
S/o Lakhar Khan War 
Orderly BS-04_________
Sartaj S/o Muhammad 
PChan Lift Operator BS-

MTI, LRH, 
Peshawar

Against 
vacant post

8. MTI, LRH. 
Peshawar

Against 
vacant post

9. MTI. LRH,
Peshawar

Against 
vacant post04

10. Shahid Masih Ghori
Waris Masih

Sweeper BS-02_________
Ishaq Butta S/o Butta 
Masih Sweeper BS-02

MTI, LRH. 
Peshawar

Against 
vacant postS/o

11. MTI, LRH, 
Peshawar

Against 
vacant post

12. Munawar Lai Sweeper 
BS-02

MTI. LRH,
Peshawar

Against 
vacant post

All the above staff are directed to report at their places of p’^stTng within 
three days positively.

Sd/-
DIRECTOR GENERAL HEALTH SERVICES 

KHYBER PAKHTUNKHWA, PESHAWAR
Dated Peshawar 09.02.2016No. 2267-84/AE-VI

Copy forwarded to:-

1. Hospital Director, MTI, LRH, Peshawar, for information w/r to 
communication made by him regarding subject vide his letter 
0.68/HD/LRH dated 09.02.2016. He is requested to relieve all the above 
employees by stopping their salaries.
Medical superintendent. DHQ, Hospital KDA, Kohtat.They are directed 
Medical Superintendent. SGTH, Teaching Hospital, Swat.
DHQ Torghar.

2.
3.

To submit their 
^ arrival reports 

through Fax

4.
5. Medical superintendent, DHQ, Hospital Battagram 

DHQ Swabi6.

I
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(■'cII:n33.¥9i3,llS0

milARALlg<-
Mi3sc(MJ Isadioloi_;y 
RfCldl: 033.1-9105X'I(.

: 3-f I/K,/I'|',Ma.K1’K'Rcl*: //.
l):iitv. ^^/0?/7nig

0,

.The Secretaiy, ■
Healdi Dcpaj'lmerit,'
Govt, of IChyber PiUditunkhwa, 
Pcshavvru'.
Pi-oper channf-l.irough:

"•“SSiSSa^^ IN

d^.'Sir,
Wc, (ho cabiiiclhr,c ihn h , i^^'^nibcrs olvfrovihcial Paramedical Asaocialiun, Khvbcr Pakhlunkhwa
c honour 10 oU,(c .IIkU various ca,Tories ofauhico, slaiV oh Mcahh D^.arUncu hyh ' ■

. dh u khua. work.n, nr M',Ts including Lady l^cading Hoapila! and lk,ybor Tcacih" : ^ 

ltb'j)i[als, I.csiiawai have liecn (raii^iJeiTcd on 01-0'^-"’(}I 6 'e l l O'’ '’fii,'' ■ ■ ■ i ' ■
on^cc hearers of various Associadona), (oopica auadkd).a;a rc^dh^Lhirf^^^
peace,up,.o.caUh,.ou,houMhe I'-ovincc o,'a„ su.lf including .eaehinfheuhy TG TA ' ' 
Tf£L:Tn;‘“ ‘^-crrcd. ineiuding ih.ra.ncdica. Nurses; Ciaaa.,:,^^ : .

N1 iC (coj^iOb' aOaciicd).
Qn

A Iliglicr bdncatioi^

It is tJicrclorc, humbly requested 
above mcniioiicd acaft' and orpcc , 
cmjdoycci;, inatilulion and public and ibr

Copy fbr inffn-mniinn -'11'-!^^^^
1. Director General Jleahh Services KPK.

cancel tranijlcr orders of the
beard's .of various- a.ssocialions i 

MHOoth lunelionij-ig orhcalth institutions.

Thanking you in an(ieij)iUion.In:

Sincerely yours,
: '

Syed i^oidarSiiah
Scei-ctai*y Gciici-al, Pi^AdA,

; Trcsidejit J>AdA, LKIf
, fi-esidciUHcalth Diuph 

Coordimifion Cuunci] LKl-b 

Cell// 0333-9131hS’O

dno IT"

0/
KPK.

oyecs
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17.02.2016, No. 
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dated 10.02.2016, 
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2441-55/AE-Vf doted 

dated 17.02.2016 &

No.2017.24/£.v dated 01.02.2016, No.
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Dated; i
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6. '^^'''‘‘^I^Peshaw'r. t° ^bove.
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Order h\rstK£>
30.11.2017 Counsel for the appellant, Mr. Usman Ghani /■

District Attorney 

Mr. Muzammilalongwith Mr. Javed Iqbal Gulbela, Legal Advisor and 

Klian. Legal Advisor for respondents present. Arguments heard and record

perused.

This appeal is also dismissed as per detailed judgment of today 
placed on file in connected service appeal No. 458/2017 entitled “Syed

of IChyber Pakhtunkhwa through Secretary, 
Health Department, Civil Secretariat, Peshawar and 3 others”.

-k/ Roidar Shah-vs- The Govt;/ 1
K

A Parties are
left to bear their own cost. File be-consigned to the record room.

/\f\ )r) ^

&

Date b:' .''.rer 
- • Nunibcv eC VV-.-.r,'.

1,7
47,^;____

Urgcc; ...

6Tcrt.r.j

Ns.me c-f C:' ... ........

.75//.D'ci'c of CN/ tlp-DaJc e.?' lN/u

• k'.



BEFORE THE KHYBER PAKHTUNKHWA SERVICE 

IRIBUALPESHAWAR.

Appeal No. 458/2017

Date of Institution ... 12.05.2017

Date of Decision 30.1,1.2017

Syed Roidar Shah,
Clinical Technician(Pharmacy),
(President Provincial Paramedic Association as well as 
President Paramedical Association Lady Reading Hospital) 
Presently posted at MTI,LRH, Peshawar.

(Appellant)

VERSUS

The Govt: of Khyber Pakhtunkhwa through Secretary
Health Department, Civil Secretariat, Peshawar and 3 
others.

1.

(Respondents)

MR. SHUMAIL AHMAD BUTT, 
Advocate For appellant.

MR. MUZAMMIL KHAN, 
Legal Advisor For respondent no.4

MR. JAVED IQBAL GULBELA, 
Legal Advisor For respondent no.4.

MR. USMAN GHANI, 
District Attorney 
respondents.

For official

MR. NIA2 MUHAMMAD KHAN, 
MR. AHMAD HASSAN,

... CHAIRMAN
MEM BER( Executive)

ATTESTED

Kliyhc: T\iHi:Mr:;h\va 
Sv-; .' :• Tr;i
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1

JUDGMENT

NIAZ MUHAMMAD KHAN, CHAIRMAN.-

This judgment shall dispose of the instant service

appeal as well as connected service appeals no. 465/2017

entitled Shams-Ut-Taj, no. 466/2017 entitled Murad Ali, no.

467/2017 entitled Muhammad Ali, no. 468/2017 entitled

Muhammad Riaz Barki, no. 469/2017 entitled Shahid Masih

Gharui, no. 470/2017 entitled Mujahid Azim, no. 532/2017

entitled Rooh-ul-Amin no. 533/2017 entitled Niaz Muhammad,

no. 534/2017 entitled Yaqoob Masih, no. 535/2017 entitled

Hamayun, no. 536/2017 entitled Noor Rehman, 537/2017

entitled Sartaj, no. 538/2017 Imdad Ullah, no. 539/2017

entitled Johar All, no. 540/2017 entitled Ms. Sajida Parveen,

no. 541/2017 entitled Ms. Gulshan Ara, no. 542/2017 entitled

Ms. Sumbal Firdous, no. 543/2017 entitled Ms. Aster

Shaheen, no. 544/2017 entitled Bilqees Rana, no. 511/2017 

entitled Muhammad Asim, no. 527/2017 entitled Isam Gul 

and no. 552/2017 entitled Farrukh Jalil as similar questions of 

law and facts are involved therein.
ATTESTED

Khybcr Pr,khri:i,khwa 
Tnh'jnal,

KR



2. Arguments of the learned counsel for the parties heard 

and record perused.

FACTS

3. The appellants 'were transferred through an order dated 

09.02.2016 against which they filed departmiental appeals 

23.02,2016 and then the appellants filed writ petition 

17.02.2016 and the worthy Peshawar High Court, Peshawar 

through its judgment dated 25.04.2017 dismissed the writ 

petition on the ground of jurisdiction in view of Article-212 of 

the Constitution of the Islamic Republic of Pakistan 

thereafter they ^ filed

12.05.2017.

on

on

and

the instant service appeals on

ARGUMENTS

4. Learned counsel for the appellant argued that delay in 

filing, present service appeals was due to confusion qua

jurisdiction ■ of the Service Tribunal. As in the impugned 

transfer orders there was mention of a law i.e West Pakistan

Essential Services (Maintenance) Act 1958, which misled the 

appellants in choosing the forum for redressal. That the

appellants in good faith believed that the above mentioned 

fall within the terms and conditions of the civil

'•;v
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‘

^ m
servants and therefore, this Tribunal had no jurisdiction. That

the appellants then bonafidely, in good faith and with due- 

diligence preferred writ petition for redressal of their remedy 

before the worthy Peshawar High Court but unfortunately the

same could not hold good for their lordships of the Peshawar 

High Court and the Peshawar High Court vide order dated

15.07.2017 dismissed the writ petition for want of

jurisdiction. He further argued that alongwith the

memorandum of appeals before this Tribunal the appellants

filed applications for condonation of delay under Section-14 of

the Limitation Act 1908. He next contended that under

Section-14 of the Limitation Act pursuing remedy before

wrong forum with due diligence and good faith is an

established ground for condonation of delay. He next

contended that such good faith and due diligence can be

gathered from the circumstances of the case argued by him

above. The circumstances were such in nature which would

result in presuming that the appellants were misled and then

they knocked the door of the Hon'ble Peshawar High Court. 

The learned counsel for the appellants in order to augment 

^^his stance relied upon the judgments reported as 2017 PLC 

r^.S) 692 and 2007 PLC "(C.S) 870. The learned counsel for

d



<

the appellant then also argued the appeal on merits by 

highlighting that the Government was not authorized under 

the West Pakistan Essential Services (Maintenance) Act, 1958 

to transfer the appellants as the said law was in force at that 

time. He particularly referred to Section-4 of the Act in this 

regard. He then went on to argue that in accordance with the 

transfers/postings policy of the Government, the office 

Bearers of the Association could not be transferred. That most

of the appellants are Office Bearers. That some of the 

appellants are menials which could also not be transferred out 

of the District as per the Policy of the Provincial Government. 

That the impugned orders speak on their own that all 

transfers were made as punishment which is not approved by

law and also by so many judgments of the Superior Courts.

That the impugned orders are therefore, void orders and no

limitation, at all, shall run against the void orders which is an

admitted position of law at present.

On the other hand Legal Advisor for respondents argued5.

that the present appeals are hopelessly time barred. That the

judgment pressed into service by the learned counsel for the

as 2017 PLC (C.S) 692 was passed under
’’A. .

m^^wmilar circumstances as in the same judgment the writ

^"^^appellants reported
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m.
was sent back to the departmental authority for treating the

same as departmental appeal which is not the case here.

Learned Legal Advisor also relied upon judgment reported as

2010 SCMR 1982 in support of his arguments that limitation

is an issue which should be taken seriously and not lightly.

The learned Legal Advisor further argued that filing of

departmental appeal by the appellants on 23.02.2016 itself

manifests that the appellants knew that the matter was of

one of the terms and conditions of civil servants and after the

filing of that departmental appeal, appellants were bound to

have had recourse to Section-4 of the Khyber Pakhtunkhwa

Service Tribunal 1974 but instead the appellants filed the writ

petition before the Peshawar High Court which was not

allowed,

6. The learned District Attorney for official respondents 

argued that the very departmental appeal is defective as the

same was filed by all the appellants jointly and under Rule- 

3(2) of the Khyber Pakhtunkhwa Government Servants 

(Appeal) Rules, 1986 joint appeal is not allowed. He further 

argued that the application for condonation of delay is moved 

^jjnder Section-14 of the Limitation Act 1908 but under 

s^ion-9 of the Khyber Pakhtunkhwa Service Tribunal Act,

0



V
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1974 Sectjon-14 is not applicable in the proceedings before

this Tribunal. That this Tribunal has already given judgments

in two appeals No. 1395/2013 entitled "Mom/n Khan-ys-

Government” and No. 1396/2013 entitled "'Zaheerullah-vs-

Government" on 28.11.2017 in which the effect of judgment

reported as 2017 PLC(C.S) 692 has been discussed and the

period was not condoned due to pursuing the case before

wrong forum. He further argued that the appellants were to

explain each and every day delay which has not been done by

the appellants.

CONCLUSION.

This Tribunal is first to decide whether the present7.

appeals are within time and if not then this Tribunal cannot

discuss the merits of the appeals. The pivotal question for

determination to reach the conclusion is whether pursuing a

case before a wrong forum is a valid ground for condonation

of delay in appellate jurisdiction. The application for

condonation of delay is moved under section-14 of the

Limitation Act, 1908. Though Section-14 is not applicable in 

the proceedings before this Tribunal. The august Supreme 

Court of Pakistan in the judgment of Larger Bench reported as 

2016 PLD 872 while discussing the applicability of Section-14

”^7-
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of the Limitation Act has decided that provision of Section-14

of the Limitation Act are not applicable in all appeals even

before the normal Civil Courts. But again in the said very

judgment it is held that wherever Secion-5 of the Limitation

Act Is applicable then the reasons given in Sectiom-14 of the

Act can be taken into consideration for deciding the sufficient

cause. In the said very judgment the august Supreme Court

of Pakistan while discussing many judgments of the august

Supreme Court of Pakistan prior to 2016 has resolved the

issue once for ail by declaring many judgments as per

incurium. In the judgment of the larger Bench the august

Supreme Court of Pakistan has allowed the condonation on

the ground of pursuing the remedy in good faith and due

diligence and the august Supreme Court of Pakistan has

further held in that very judgment that pursuing case in 

wrong forum per se cannot be presumed to be pursuing in

good faith and due diligence unless the valid and sufficient

reasons are given in the application for condonation of delay 

which misled the party or for that matter their counsel for 

choosing wrong forum. The judgment relied upon by the 

"^^^counsel for the appellant reported as 2007 PLC(C.S) 870 is 

discussed in the judgment of larger Bench mentionedrx

:'X



f

above. This judgment has now merged in to the judgment of

the larger Bench. Now we are to see whether the appellants

have mentioned any ground in the application for condonation

of delay which misled them or their counsel to choose wrong

forum. If we go through the applications for condonation of

delay in these appeals there is only general mention of the

appellants pursuing the case innocently and bonafidly. No

particulars of the circumstances which misled the appellants

to choose the wrong forum are mentioned. The learned

counsel for the appellants today added the ground which

misled the appellants for choosing the wrong forum but this

ground is not available in the applications for condonation of

delay. The august Supreme Court of Pakistan in that very

judgment has also cited certain examples of misleading the

counsel or his client by formulating two questions on this very

subject. In question No.2 regarding wrong advice of the

counsel for the appellant pursuing the remedy before the

wrong forum their lordship have added that the person

seeking condonation of delay must explain delay of each and

every day and should establish that the delay was caused by

reasons beyond control of that person (or counsel) and that 

her'was not indolent/negligent or careless in initiating and
>

•Nr •

.A
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pursuing the actionable right which had accrued in his favour. 

Mere incompetence of the counsel, inadvertence, negligence 

or ignorance of law is held to be no ground. One of such 

examples given by their lordships is that of drawing the 

decree sheet by the trial court as to valuation for thewrong

purpose of appeal due to which a counsel was misled into 

choosing the appellate forum was a valid ground. In this very 

judgment actus-curiae per se has not been approved to be a 

sweeping ground for condonation of delay while answering 

question no. 3. So in the light the judgment of the Larger 

Bench the appellants have failed to mention the specific

ground in the application for condonation which misled them 

or their counsel for approaching a wrong forum. Secondly, if 

the arguments of the learned counsel for the appellants are 

made part of this application then we are to see whether that 

ground really misled the appellants or their counsel to 

approach the proper forum. As discussed above the crux of 

the arguments of,the learned counsel for the appellant is that 

the appellants/counsel were misled in believing because the 

impugned order had mentioned Act of 1958 which Act was

^^•sot part of the terms and conditions of the civil servants and
%

they approached the worthy Peshawar High Court. If
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we go through the impugned order the said order has simply

transferred the appellants. The transfers are very much part

of the terms and condition of the civil servants under the

Khyber Pakhtunkhwa Civil Servants Act 1973. If any civil

servant is transferred wrongly or in exercise of any of the

powers given other than the Khyber Pakhtunkhwa Civil

Servants Act, 1973 the matter still remains that of transfer.

There arises no question of any misleading that how transfer

on the basis of a law/rules other than Civil Servants Act or

Rules there-under fell outside the purview of this Tribunal.

Every day the civil servants are transferred on the basis of

wrong notifications, by applying wrong law or rules which give

cause of action to the Civil Servants to challenge the same 

before this Tribunal. Mentioning of any right or wrong law

never misleads any person if the net outcome of the order is

transfer. So far as Judgment reported as 2017 PLC (C.S) 692 

is concerned that judgment has got no application to the 

present appeal for the reason that in the said judgment the 

departmental authority was directed to consider the writ 

petition as departmental appeal. Secondly in this judgment 

■^^>,the judgment of larger Bench was not considered. And if there

is-any discordance between judgments of the august Supreme
-'VN

N
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•/N,

A



• 12

Court of Pakistan the one of larger Bench shall prevail. The

learned counsel has also not been able to convince this ■

Tribunal that how the transfer orders are void and no

limitation shall run in these appeals. All illegal orders are not 

void , orders as is jurisprudentially settled. The objection of 

learned District Attorney as to joint appeal is not fatal as no 

penal consequences are mentioned and at the most it is

directory.

This Tribunal is therefore, of the view that no sufficient8.

cause has been shown by the appellants in pursuing their 

cases before a wrong forum and the application for

condonation of delay cannot be accepted. All these appeals 

being time barred are dismissed. Parties are left to bear their

own costs. File be consigned to the record room.

(NIAZ MUHAMMAD KHAN) 
CHAIRMAN

(AHMAD HASSAN) 
MEMBER

ANNOUNCED
30.11.2017

Ce rtf Heel Approved For Reporting^!rc copy
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A.

% BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBU

Service Appeal No. /2017
KhyJJc- T'-.

.. i.
Shams Ut Taj,
Junior Clinical Technician,
(Add, General Secretary Provincial Paramedic Association), 
Presently posted at MTI, LRH,
Peshawar.

Unit: a
.'i
1;:

r

Appellant
Versus

1. Government of Khyber Pakhtunkhwa, 
Through Secretary, Health Department, 
Civil Secretariat, Peshawar.

Directorate General Health Services, 
Through Director General,
Attached Department Complex,
Khyber Road, Peshawar.

Secretary Establishment,
Government of Khyber Pakhtunkhwa, 
Peshawar.

2.

ATTESTED

3.
EX

Khybar ; .'.tii'; i Tiwa
Scrvkt; fih/unal,

Pesbawar
4. Hospital Director,

MTI, Lady Reading Hospital, 
Peshawar.

Respondents^ 5't e rj. -1^1 ay

--------- ----------- 1——■ £tC
SERVICE APPF.AT. under secttoiv-4 
pakhtunkhwa service TRIRTINAT c:
IMPUGNED TRAN.SPPE
09/02/2016. RF.TTEVTKrr:^
05/05/2017 AND OFFICE 

10.05.2017 WHEREBY THE APPELLANT
FROM MTI. LRH. PESHAWAR To
SAIDU SHARIF SWAT

OF THE KHYBER 

ACT, 1974 AGAINST 

NO. 2267.84/AP.VTORDER. DATED
ORDER No. 6308-15/HD/LRH DATED 

6360-68/AE-VI DATED 

HAS BEEN TRANSFEERF.D 

SAIDU GROUP OP HOSPITALS.

ORDER NO.

May it please this Honorable Court



■ V

1. That the Appellant is a civil servant appointed against a vacant post at 

Lady Reading Hospital, Peshawar and has started his career with zeal 

and dedication and served the public at large on several positions since 

his appointment to the best of his abilities and full satisfaction of his 

superiors and since then he is performing his duties at the aforesaid 

hospital. Presently he is working as Junior Clinical Technician It is 

pertinent to mention here that the Appellant is Add. General 

Secretary Provincial Paramedical Association as well as Add. 

General Secretary Paramedical Association LRH, Peshawar, a 

representative body and the provincial chapter of Pakistan Para-Medic 

Association as well as the Appellant is elected President of Para Medical 

Association Lady Reading Hospital, Peshawar. ,
. (Copies of notification as Add. General Secretary PPMA etc are annexure "A”)

2. That the parent national level body is registered under the Societies 

Registration Act, 1960, the provincial chapter is also a duly recognized 

body since 09.09.1970, while its constitution has been approved by 

Respondent No. 1 Government w.e.f. 09,08.1992,

(Copies of the documents of registration etc are Annexure “B”)

3. That upon promulgation of Khyber Pakhtunkhwa Medical Teaching 

Institutions Reforms Act, 2015 (Khyber Pakhtunkhwa Act No. IV of 

2015), Para Medic Association, LRH, Peshawar filed a Writ Petition 

No. 2643-P/2015 questioning creation of surplus pool, asked for 

directorship for the Paramedics in the Boards of Governor of MTI and

questioned the clause of “till further order”.
(Copy of the Writ Petition # 2643-P/2015 is Annexure "C”)

\

\

4. That this Writ Petition was taken up for hearing alongside

other writ petitions by a larger Bench so specially constituted to deal 

with matters of vires of the Act, 2015 ibid and other related issues. It is 

of record that while dismissing other^ Petitions against the 

vires of the Act, Writ Petition No. 2643-P/2015 was partially accepted

numerous

a matter



in Judgment and Order of the Honorable Larger Bench dated 

23.12.2015 as this Honorable Court while acknowledging and 

appreciating the merits of the matters agitated by paramedics, allowed 

their plea against “further orders” and their representation in Board of 

Governors.

&
/

5. That seeking enforcement of constitutional rights through a 

Constitutional Petition was not taken in good grace either by the 

Respondents or for that matter by the Chairman Board of Governor, 

LRH Peshawar, who is championing the cause of so-called reforms in 

MTIs and is acting as quasi advisor to the Respondent Government. He 

had been heard saying numerously that he would make sure that no 

one can stay in MTIs if he is challenging him or questioning his 

wisdom and authority.

6. That it is worth mentioning that Appellant being low paid staff

working as Junior Clinical Technician at Medical Teaching Institute 

namely Lady Reading Hospital and has not opted MTI service and is 

thus working in direct control and supervision of Respondents No.l to 

3 as amended Section 16 of Khyber Pakhtunkhwa Medical Teaching 

Institutions Reforms Act, 2015 states that all civil servants serving in 

MTIs may within a period to be notified by the Government, opt for

employment of MTI, their service structure, promotion and
\

disciplinary matters etc but fortunately or otherwise the period has\not 

been yet notified by the Government.
(Copy of the MTI Amended Act, 2015 is Annexure “D”)

\

\

\
7. That while momentarily paning from the discussion at hand, it is 

significant to point out that while misinterpreting a certain pan of the 

Judgment of the larger Bench dated 23.12.2015, Respondent No. 1 

Government through a Notification No. SO(R-n)/E&D/l-6/2009 

dated 08.02.2016, while purportedly exercising powers under Section 4 

of the West Pakistan Essential Services (Maintenance) Act, 1958 and in



total defiance to the very intent and spirit of the Act, 2015 has issued 

direction to all the persons working or engaged in the Medical 

Teaching Institutes not to leave their place of duty without prior 

permission of the competent authority.

(Copy of the Notification under.Essential Services Act is Annexure “E”) 
(Copy of the WP Essential Services (Maintenance) Act, 1958 is Annexure “F”)

8. That meanwhile. Government took certain steps to dissolve Post

Graduate Medical Institute ^GMI) that wound'up concerned doctors.

Demands were also being raised for grant of health professional
/

allowance. In this backdrop, Respondent No. 1 issued the Notification 

under'Essential Services Act. While displeased with this Notification 

and so-called imposition of emergency amongst other issues, Doctors 

working in these Hospitals and MTIs started protesting against the 

Government. This, agitation aggravated further and some health 

professionals primarily led by doctors announced strike on 09.02.2016. 

The fact of strike, led by doctors was also widely reported both in print 

and electronic media.

(Copies of press clippings are Annexui-e “G”)

That after a couple of days of negotiations, all the demands of doctors 

were acceded to and they were all let off, without any proceedings but 

the poor low-paid paramedics who had no visibility whatsoever in the 

so-called strike and had not been concerned with any ER or OTs are 

being punished without the mandate of law.

(Copies of the news reporting calling off of the strike are Annexure “H*")

9.

\
\

10. That while seized of an opportunity to get rid of office bearers and 

some of the members of Para Medical Association, and while actuated 

with clear mala fide and political agenda, Respondents instead of 

proceeding against doctors, chose to victimize low-paid employees 

while showing more loyalty to the Chairman Board of Governors

r



LRH,. issued an office order bearing No. 2267.84/AE-VI DATED 

09/02/2016 wherein he transferred the appellant and several others of 

their duties in absolute ignorance and violation, of attending law and 

circumstances. It is important to point out that the appellant is a 

permanent civil servant and office bearer of the association at several 

levels therefore cannot be left at the mercy of Respondents and there 

most influential political figure whom have no authority to issue any 

order or treat the appellant in any manner, in grave infraction and 

defiance of the law on question. Thus the Appellant, along with other 

office bearers, was thus ordered to be transferred out of his concerned 

MTI to a far flung place of the Province by virtue of Office Orders dtd 

09.02.2016 issued by Respondent No. 2. The Office Orders read:

. >

“On their involvement in illegal activities contrary to 

the conduct rules 1987, as well as essential services 

(maintenance) Act 1958 and subsequent relieving from 

MTI/LRH Peshawar on account of strike/agitation, 

leaving the patients in emergency and operation 

theaters crying for survival; the following staff stand 

transferred.... ” '

(Copy of the transfer order is Annexure “I”)

11. That the appellant, while was having no other remedy, filed 

departmental appeal bearing No. 341/16/PPMA-KPK dated 23.02.2016 

to the Respondent. No.l being Competent Authority in hope that\he 

will get relief from that forum but in vain as over a year has been 

passed and yet no fruitful result has been given to the appellant and still\ 

his Departmental Appeals/Representations is spending before the '• 

Departmental Authority who was under legal obligation to decide the 

same within statutory period.

(Copy of the Departmental Appeal is annexure “J”)



12. That the Appellant along with many others were aggrieved of the 

Transfer orders made under the garb of Essential Service (Maintenance) 

Act, 1958 or otherwise (hereinafter referred to ^s “impugned orders” 

for facility of reference only) challenged the same before the Honorable 

Peshawar High Court by way of W,P. No. 557-P/2016 titled as "Johar 

AH and Others vs Government of Khyher Pakbtunkhwa etc'' wherein 

interim relief was granted to the Appellant along with many others 

which remained intact for over a year or so but the case was heard by a 

Division Bench of the Peshawar High Court on 25.04.2017 wherein 

they have heard the arguments at length but unfortunately the 

aforesaid petition was dismissed while holding that the Appellant and 

others are civil servants and their grievances relate to the terms and 

conditions of the service therefore the appropriate remedy for seeking 

the redressal of their grievance is Services Tribunal.
(Copy of the WP.557-P/2016 and Judgment dated 25.04.2017 is Annexure “K”)

. >

13.That soon after the decision rendered by this Honorable Court in W.P 

557-P/2016, the Respondent No.4 issued relieving order No. 6308- 

15/HD/LRH dated 05.05.2017 of the Appellant and directed him to 

report to the office of Respondent No.2. Further on 10/05/2017 the 

Respondent No.2 issued office order No. 6360-68/AE/VI and 

directed the appellant and others to report to their new place of work. 

It is of significance importance that Respondent No.4, is not a 

competent Authority to relieve the Appellant therefore his act of 

relieving the Appellant is in total defiance of the law and policy.
(Copy of the Relieving Order and Reporting to new place arc Annexure “L”)\

14. That it is also worthwhile to point out that paramedical association; 

LRH, was allotted a separate office by the then Chief Executive of the 

Aforesaid hospital wherein office bearers are easily accessible to all the 

association members as well as the Appellant use the place for office 

purposes. It is a policy of the provincial government, duly circulated in 

the Esta Code that Office Bearers shall not normally be transferred 

during the currency of their office therefore the Appellant rights are

iMMiUlliidH



protected as per policy and is thus not transferrable outside Lady 

Reading Hospital but the Respondent No. 2 issued Transfer and 

Posting Order of Appellant, while ignoring the aforesaid policy and 

settled legal position qua union member employees, to District Kohat. 

(Copy of the allotment of the office to PMA is Annexure “M”)
(Copy of the Government policy is Annexure “N”)

15. That it is also of great importance to mention here that paramedical 

association has been given due representation by the Government as 

vide letter No. SOH(in)/HD/3-5/Paramedics/2016 dated 17.10.2016 it 

has been circulated to several departments related to health that 

wherever there is a meeting related to paramedics so representation of 

at least two of their office bearers be ensured, which can be reflected 

from minutes of the meeting headed by Special Secretary for Health 

Department where two of the office bearers, including the Appellant, 

attended the meeting.

(Copy of the notification and minutes are Annexure “O”)

16.That even previously the Honorable Peshawar High Court as well as

this Honorable Forum has intervened and through interim relief

prevented adverse action against Petitioner(s)/Appellant who are being
/

victimized for their stance against the Government or who are office 

bearers of association.

(Copy of the Order of this Honorable Court is Annexure “P”)

l/.That it is also important to point out that due to the afore stated strikes,
\

etc 39 employees of Ayub Teaching Hospital were also transferred out \ 

to far flung areas of the province but due to the intervention of the 

Special Assistant to Chief Minister, Mushtaq Ahmad Ghani the transfer 

orders of all the 39 employees were recalled and they were remained at 

their earlier places of work.

(Copy of the Order pertaining to ATH is Annexure **Q”)
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■ > 18. That feeling gravely dissatisfied and aggrieved of the impugned order 

Hence this appeal inter-alia on the following grounds:-

Grounds warranting this Appeal:

a. Because the impugned order is illegal, unlawful, without lawful authority 

and thus of no legal effect.

b. Because the impugned transfer order is passed, without any legal or 

plausible justification and is therefore liable to be reversed.

c. Because the Appellant and other office bearers have^been allotted office at 

the Lady Reading Hospital for the betterment of their fraternity therefore 

he cannot be transferred at single stroke of pen.

were transferredd. Because 39 other employees of Ayub teaching Hospital
due.to the same reason but there transfer order was cancelled on the next

office bearersday because they realized that civil servants as, well as 

cannot be transferred during their tenure.

e. Because the Appellant is elected President of the.Provincial Paramedical 

Association as well as President Paramedical Association Lady Reading 

Hospital therefore his rights are guaranteed and protected under the laws.
\

f. Because the misgivings of the Respondents against the Appellant is 

■utterly out of place as the Appellant has not resorted to any illegal 

alleged against him.activities, so

g. Because no provision of the Essential Service (Maintenance) Act, 1958 

mandates any transfer. In fact, the Respondents, while posting the



Appellant out is committing an offense under the aforesaid Act, 1958.
^3

h. Because once the Essential Services (Maintenance) Act, 1958 is notified, 

no employer can order transfers at all.

i. Because impugned orders are passed in tone and tenor of “punishment”. 

No minor or major punishment can be imposed without due process of 

law.

j. Because the impugned orders are passed in total disregard of the KP 

Efficiency and Discipline Rules, 2011.

k. Because \nosx surprisingly the Appellant who is neither doctor nor care­

giver relating to emergency or for that matter operation theaters are being 

allegedly prosecuted and punished for so called patients crying for

survival. How Office Assistants, Sweepers, Masalchi, bearers, lift 

and a few clinical technicians are answerable for strike stagedoperators

and held under the leadership of doctors.

1. Because the very act of letting off the doctors and choosing to prosecute 

only low-paid employees and that too as a punishment for approaching 

this honorable court is not only smacked with partiality, unfairness and 

nepotism but is a clear violation of Article. 4, 5, '"25, 37 anjd 38 of the 

Constitution.
\\

\

m. Because the Constitution of the Islamic Republic of Pakistan , confers 

right on every citizen of forming of an association as well as grants , 

freedom of assembly in the form of protest or otherwise thus the 

impugned order is violative of Article of 16 and 17 of the Constitution, 

1973.

'ffiOHAHaa



n. Because as held numerously by superior judiciary including t:he apex 

Supreme Court of Pakistan, no civil servant can be transferred exc::pt for 

public interest whereas the impugned transfer order is clearly having a 

color of punishment and is done on so called administrative ground 

rather than public interest. ,
@

o. Because as narrated in facts, appellant is office bearer of Para Medical 

Association. It is a policy of the provincial government, duly circulated in 

the Esta Code that Office Bearers shall not normally be transferred 

during the currency of their office to avoid unfair labour practices.

clearly reekingp. Because the Respondents are acting in a 

highhandedness, caprice and victimization.

manner

q. Because the Respondents are bent to illegally discriminate amongst health 

providers and paramedics without any reasonable justiucation or 

classification.

care

r. Because the impugned orders are niade with sole purpose of creating 

terror and deterrence in heart of doctors by making the Appellant as 

mere guinea pig and scapegoat for no fault on their part.

s. Because recently the apex Supreme Court of Pakistan, while suspending a 

Judgment of the Honorable Balochistan High Court, has acknowledged 

the right of peaceful protest and agitation for rights of the government 

ployees and declared any clog on it as excessive and illegal.
(Copy of the press clippings reporting Supreme Court judgment are Anuexdre "R”)

em

\

t. Because Respondents have not treated appellant in accordance with law,

rules and policy on subject and acted in violation of Article 4 of the 

Constitution of Islamic Republic of Pakistan, 1973 and unlawfully issued

unfair and hence notthe impugned transfer order, which is unjust.

UlTf?'TJ



sustainable in the eyes of law.
••A /

u. Because neither ESTA Code provisions does permit the Respondents to

the Khyber Pakhtunkhwapass the impugned transfer order nor 

Government Servants (Conduct) Rules, 1987.

Because even otherwise, as is apparent on the face of records, impugned 

order is actuated with intent mala se as the Respondents are hell bent to 

get rid of the appellant at any costs solely on political considerations.

V.

w. Because since the Appellant is admittedly Add. General Secretary of the 

PPMA who, cannot be transferred out of his place of duty since 

completion of his office tenure as per Policy.

X. Because the impugned transfer order Is clearly motivated with mala fide 

rather than made in public interest. As the record suggests, the appellant 

and his colleagues are victimized for ulterior motives of the Chairman 

Board of Governors, Lady Reading Hospital. ^

. Because even the KP MTI Act, 2015 also protects the services of 

Appellant.
y

z. Because in similar circumstances, the Honorable Peshawar High Court
■ . \

and Honorable Services Tribunal has allowed relief in aid of justice\^

Because neither the Khyber Pakhtunkhwa Government Serv'^nts 

(Conduct) Rules, 1987 nor the Essential Services (Maintenance) Act, 1958 

empowers the Respondents to pass the impugned orders.

Because appellant will raise other grounds at the time of arguments 

with the prior permission of the Court.

bb.

''iff

" ..
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It is therefore most humbly prayed that on acceptance of
the instant appeal, the impugned transfer order. No. 2267.84/AE-Vl 
DATED 09/02/2016, RELIEVING ORDER No. 6308-15/HD/LRH 

DATED 05/05/2017 and OFFICE ORDER NO. 6360-68/AE-VI DATED 

10.05.2017 may graciously be set aside. Any other relief not specifically 

. asked for may also be granted to the appellant if deemed fit, just and 

appropriate.

Appellant

Through

ShuipairAhmad Butt, 
Advocate Supreme Court 
of Pakistan,

\&
H Bilal Kha;
Advocate High Court, 
Peshawar.

/05/2017Dated:

AFFIDAVIT

I, Shams Ut Taj, Junior Clinical Technician (Add. General Secretary Provincial 

Paramedic Association as well as Paramedical Association Lady Re'^ding 

Hospital), Presently posted at MTI, LRH, Peshawar, do herby solemnly declare 

that the accompanying Appeal is true and correct to the best of my Knowledge 

and belief and nothing has been concealed from this Honorable Tribunal.

DEPONENT

1 'T '
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•• • .Exchange#.091-9210187, 9210196.F3X# 091^9210230
6fv5ceorder4» '

/ .
f

In compliance to order dated'25:04.2017. of Peshawar High -Court Peshawar i 
petition- -■429-P/2016- and. Khyber Pakhtunkhwa Seiwice Tribunal Peshawar 
30,11)2017, in iservice appeal:No. 458/2017, all the departmental appeals in respect-of the 
following officers/ officials along-with similar placed other officers/officiais are not maintainable 

- on account-of Principal of Resguidicata under CPC Rule-11 in the eye of Lavr.

Mr.-lsam GUI Clinical Technologist Surgical . .
2t.Muhammad RiazBarki'C.T Pathology ^ ‘ '

Muhammad Asim^C.T.Cardioiogy ‘ . ■
4. ,;Johar-:Ali C.T Radiology
5.. Sham'sul Taj C,T.Surgical ■
6, Road;k.Shah C.T Pharmacy ;
7.. . iMujahid'-Azam C.T Pharmacy 

■8.- imdaduliah C.T.Pathology 
9. Murad-Ali office Assistant

Moreover, they/belong-to provincial cadre-and have also completed their normal 

. tenure in their respective MTIs institutions and this Directorate pffice-Orders and Governmem 

Khyber Pakhtunkhwa Health Depth Notifications regarding their posting / transfer ultimately 

attairied^at its finality. .

They are strictly directed io.comply the office orders::No.fe267-84/AE-V! ’.

dated 09:02:2016, No; 2308-20/AE-Vl dated 10.02.2016; hfo. 2017-24/E-A/dated 01.07:2016 

and Govt: of KP Health Department Ndtifjcation^^Jo,SOH(EHn)il/2016 dated'15.02.2016,
without.fail. ' ' ' ' '

Consequently, this Directorate office order bearing BndstTNo. ■1092-9S/AEAd dated 
24.01.2018, is hereby withdrawn ab-initio. ^ .

it is pertinent to mention here that the C!asj54V^taff.TeIieved/repatriaied by HD 

MTI/LRH/KTH shall remain in th.eir respective institutions vide tfiis.Directorate letter.
686-709/Personnel dated 05,01.2018.and No. 870-72Adi4/DGHS KP dated 10.01,2018 : 

being low paid employees'of Hospital , cadre.

in-writ 
order dated •

;

1;

3,

;j

:

i
I

1

. However r

No.

Sd/ijcxxxxxx ' .
DIRECTOR g;ENERAL:HEALTH'.SERV!CES
KHYBE! ‘̂ PANHTUNKHWA PESHAWAR. ■ 
Dateclf^/Q172Q18.'

■ '.I

-p.
C,■ No/A 7 /E-V

Copy forwarded fe the;- .. ,
Secretary to Govt: Of-Khyber Pakhtunkhwa Peshawar

2. Hospital Director MTI LRH Peshawar.
3. Hospital Director MTl/KTH Peshawar.

• 4, M.S DHQ Hospital D:l Khan..
. . , 5. BHO Kohistan. '

6.. M.S Saidu-Group of Teaching:Hospital Swat.
7. DHO Swabi. . r
8. M.S DHQ.Hospital Battagram. '
9. DHO Torghar.
10. M.S DHQ Hospital KDA Kbhat
11. DHO Kohat '

1.
.1V

i

r
'

i

12. PS to Minister for Health'Khyber Pakhtunkhwa P'dshawar.
13. Officers/officiais concerned.

For information and necessary action.
•i.:

'J ■' ■

L HEALTH' -SERViCES'.'. 
KHYBER^HtldTDNKHVVA PESHAWA

■:L )
DiRECTOR-^

;! ■

: -r-T 'i
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^^The ...:retary,
H e a i D e p a r t m e n t,
Government of Khyber PalchtunJchvva 
Civil Secretariat, Peshawar.

Qjf- Without Prchidicd|Vjv'»v/s_

Subject: - APPEAL/ REPRESENTATION.FOR CANCELLATION OF 
THE OFFICE ORDER No. J898-912/E-V DATED 29/01/2mR

Respected Sir;

The Undersigned very earnesdy submits his Appeal/ representation against the order dated 29,01.2018 passed 

by Dii-ector General .Health Services, KJayber Pakhtunichwa vide Ghich the deparu-nenfal appeals of

orking in Medical Teaching Insdmtion namely Lady

various
categories of employees, oflthe Health Deparmaent who are w
Reading Plospitai, have been termed maintainable, The Appellant would humbly submit his appeal against 
the order dated 29.01,2018, passed by Director General Idealth Service ; while lacking jurisdiedon

as not

the followingon
grounds amongst many'others:

The Undersigned is a civil servant appointed against a vacant post at lady Reading Hospital, Peshawar and has 
started his career with zeal and dedicadon and served the public at laf ^e on several posidons since his 
appointment to the best of his abilities and full sadsfaction of his superiors. , It is perdneni to mention here that
the Undersigned/ appellant is also the Prov. Add. Secretary General, & Add. General Secretary, 
Paramedical Association LRH, Peshawar, a.representadve body and the p 
Paramedical Staff Association,
It is worth

L

chapter of All Palcistanrov.

2. mentioning that the Undersigned being low paid staff wclrking as Cl, Technician Surgical 

Teaching institute namely Lady Reading Hospital and has not opted MTl
at Medical 

service and is thus working in direct
control and supeiwision of your good self and Director General Health Servi 

3. Meanwhile, Government took
ces.

steps to dissolve Post Graduate Medical Insdtutc (1K3MI) that woundcertain up
concerned doctors. Demands also being raised for grant of health professional allowance. In this backdrop, 
your good self issued the Noufication under Essential Services Act. While displeased with this Nodricauon and 

so-callcd imposition of emergency amongst other

were

Doctors working in these Hospitals and MTJs started 

health professionals primarily led 

also widely reported both in

issues,

protesting against the Government, This agitation aggravated further and some
by doctors announced strike 09.02,201 6. The-fact of strike, led by doctors

clippings arc Attached)

a couple of days of negotiations, all the demands■ of doctors

on was
print and electronic media:(Copies of p ress

4. After
were acceded to and they were all let off,

no visibility 

being punished without

without any proceedings but the poor low-paid paramedics/clerks/nurses and class-IV who had 

whatsoever in the so-called strike and had been concerned with any ER or OTsnot are
die mandate of law.(Copies of 

5. While seized of
reporting calling off strike is annexed) 

oppormnicy to get rid of office bearers and

news

an
of the members of Para Medical A 

and wh.l= „cm.ted wnh clear mala fide and pel,deal agenda, ms.ead of proceedmg aga.nst docrors, chose

ployees, issued an office order bearing No. 2267.84/AE-VI DATED 09/02/2016 wherei 
DGHS transferred the' appellant and 'severa']

some ssociauon

to
vicumize low-paid em

others of their dudes in absolute ignorance and violadon of
attending law and circumstances. It is i' 

and office bearer of the association, therefore 

political figure whom have 

inftacdon and defiance of the law

important to point out that the undersigned is a permanent civil sei-vanl, 

: cannoi be left at the mercy of DGHS and their most infuendal
authority to i.ssucno any order or tre.at dae appellant in any manner, in grave 

was thusquestion, Thus the Appellant, along with other offee bearerson

ordered to be transferred out of his concerned MTl.
far flung place of the Province by virtue of OfTiccto a

Orders dtd 09,02,20'1 6 issued by DGHS.

policy of the provincial government, duly circulated

g the currency of their office rhcrelore the u 

Lransferrable outside Lady Reading Jdospital

6, [[ is a
in the Esta Code that Offee Bearers shall 

ndersigned riglii
not normal!)' 

protected as per policy aru:! 
but. the DGHS Issued Transfer and Posting Order

be irnnsferred durin
s are

IS tl'iLis noi
{)\



7^, The Undersignfd, whiJe h;\ving no other remedy, filed departmental appeal bearing No. 341/16/PPMA-KPK 

dated 23.02.2016 to the DGPIS, which was not ciuertainc:d.

.Recendy j have been reheved from Livid, MTI, vide office order No. 1533-40/JdD/LHJd 

subsequently 1 have, submitted anotlaer appeal vide diary No. 1605, dated 12-01-2018 

competent authority, which

dated 19-12-2017

to the DGFdS being 

epted by the DGHS, being competent authority, The DGHS, issued officewas acc

order No. 1092-98/AE-VI dated 24/01/2018, and cancelled the earlier ti'ansfer order daus the undersigned 

at his place of duty MTI, LIUd. (Copy of the appeal acceptance order is annexed).

The undersigned started performing his dudes with

was
remain to serve

8. zeal and excellence but astonishingly came to know that 
DGHS being Functus Of/7c/o, while pressurized by the Chairman Board of Governors

more

LRJd and in absolute
ignorance and violation of attending law and circumstances again issued another order No. 1898-912/E-V dated 

29/01/2018, by virtue of which he termed the appeals of die Undersigned and odaers
as not maintainable while

gly applying and interpreting the principle of Res-Judicata as non of the forums mentioned 

dated 29/01/2018 have decided the

wron
in the order

matter on merit as Peshawar High Court disnyissed the writ petition fo

same on

certainty that die principle of Res-Judtcata is not attracted in the inst int matter.

r want
of jurisdicdon whereas the Services Pribunal dismissed the .limitation therefore it can be stated with

9. Besides merit of the case It is also important to point out before this honorable Tribunal that due 

ployees of Ayub Teaching Hospital were also ti-ansferred out to far flung 

province but due to the intervention of the Special Assistant 

transfer orders of all die 39 employees 

therefore the undersigned and odiers also needs the 

Order pertaining to ATH is Annexed)

very act of letdng off the doctors and choosing

punishment is not only smacked with pardality, unfairness and nepodsm but is a clear viokidon of Ardde 4, 5 

25, 37 and 38 of the Constitution.

to the afore
stated strikes etc. 39 em

areas of the

Chief Minister, Mushtaq Ahmad Ghanl the 
recalled and they were' remained at their earlier places of work

to

were

same treatment and shall not be discriminated,(Copy of the

10. The
prosecute only low-paid employees and that tooto as a

The Constitution of the Islamic Republic of Pakistan confers right

as well as grants freedom of assembly in the form of protest or otherwise thus the impugned order 

of Article of 16 and 17 of the Consdauion, 1973,

12, It is

11.
every citizen of forming of an association

is in violation

on

held numerously by superior judiciary including the apex Supreme Court of Pakistan

be transferred except for public interest whereas the impugned order is clearly having a color of punishment and 

is done on so called administrative ground rather than public 

It is daerefore most humbly prayed that 

29,01.2018 No. 1898-912/E-V may very kindly be recalled and 

Hndly be restored to their position prior to 09.02,2016 and oblige.

, no civil servant can

interest.

acceptance of this Appeal/ representation the order dated

consequently the Appellant may

on

set aside and

Appellant

Shamsut Taj Clinicaj. Technician Surgical, LRH, MTI. 
Prov. Add. Secretary general, & Add, General. Secretary. 

PARAMEDICAL ASSOCIATION.
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' « GOVERNMENT OF KHYBER PAKHTUNKHWA 
HEALTH DEPARTMENT

f san liaiUMIM —.

No. SOH-lll/8-60/2018(Roidar Shah & Others) 
Dated the Peshawar 20'^ March, 2018

To

Mr.. Syed Roidar Shah,
Clinical Technician (Pharmacy), LRH, Peshawar,
President, Provincial Paramedical Association, Khyber Pakhtunkhwa, 
& President Paramedical Association,
LRH, Peshawar & Others.

SUBJECT: APPEAL FOR RESTORATION OF DGHS OFFICE ORDER NO. 1092-
98/AF-VI. DATED: 24-01-2018 THROUGH CANCELLATION OF DGHS
OFFICE ORDER NO. 1898-912/E-V. DATED: 29-01-2018.

I am directed to refer to your appeal/application dated: 06-02-2018 on the 

subject noted above and to state that the subject appeals regarding restoration of 

DGHS office order No. 1092-98/AF-VI, dated; 24-01-2018 through cancellation of DGHS 

office No. 1898-912/E-V, dated: 29-01-2018 of the following officials/officers are hereby

regretted.

1. Muhammad Riaz Barki, C.T Pathology.

2. Muhammad Asim C.T Cardiology.

3. Johar Ali, C.T Radiology.

Shamsui Taj, C.T Surgical.

5. Roidar Shah, C.T Pharmacy.

6. Mr. Isam Gul, Clinical Technologist Surgical.

7. Mujahid Azam, C.T Pharmacy.

8. Imdadullah C.T Pathology.

9. Murad Ali, Office Assistant.

fficer-in

Endst: even no & date.

Copy forwarded to:-

1. Directorate General, Health Services, Khyber Pakhtunjchwa, Peshawar.
2. PS to Secretary Health, Khyber Pakhtunkhwa. ck t

n Officer-Ill,01

/
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