i

30.07.2019 ~ Appellant with counsel and Mr. Zia Ullah learned Deputy
District Attorney present.

Learned counsel for the appellant_ provided a copy "o'f .
Notification dated 22.05.2019 issued by the Government of Khyber
Pakhtunkhwa F inanée Department, whéreby status of civil servant
was granted to fixed pay Class-IV employees from the date of their..
first appointment instead of regularization w.e.f 01.07.2008. He

- further stated that aﬁér issuance of this Notification the grievance
of the appellant stood redressed. He was under instructions _from his

client not to further pursue the case in hand.

In view of the above, the instant appeal is dlsposed of

accordingly. Flle be con51gned to the record room.

P

(Ahmad Hassan)

(Muhammad Hamid .Mugheil)
Member : - Member
ANNOUNCED.

30.07.2019

i g . -
Eitgcadiput o Frsdans et
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¢15.04.2019 L Appellant)("iff'v*"pérs'on -present! _Iidyat s{lJllah <TADO
05 representatlve of_the respondent department present. and seeks

*=*! fime fo furnish written reply/comm ntstGranted. To come up for
wwritten'reply/comments on.23:05.2019 before S.B. »~ .73 Foonieni

.. E SR N Aot . . . - S -1 -
Ndprderafoae M @ agilns o s ok Cweenioen. ZLe st mitD

notice Tepha b . of Caghitadomadviztsc o ¢ i T fodatavitisn

A onrred iy PARGIEPAAREITTIS b Jry S o -
- ars
-, Magmber
23.05.2019 Appellant with counsel and Mr: Kabir Ullah Khattak

learned Additional Advocate General alongwith ‘Inayat Ullah
ADO present. Written reply submitted. To come up for rejoinder
i S

q/‘/ Y ";
ember ’

if any and arguments on 30.07.2019 before D.B.




24.09.2018 Mr. Jawadur Rahman Advocate, counsel fOf
the appellant present and requested for further time to
deposit'security and process fee. Granfed. Security and
pfocess fee béb | deApio_sited« within further 10 days. -

. Thereafter, notices be issued to the respondents. To come

up for written reply/comments on 13.11.2018 before S.B.

R . N S 3
E;airman

J13.11.2018 Due to retirement of Hon’ble Chairmahz the
I'ribunal is defunct. Therefore, the case is adjourned. To

come up on 01.01.2019. Written reply not received.

READER

_ 01.01.2019 Clerk of the counsel for appellant present and requested -
for further time to deposit security and process fee. Granted.
Security and process fee be deposited within seven days.
Thereafter, notice be issued to the respondents for written
reply/comments. To come up for written reply/comments on
Appe”—““‘i’ f\r\’\c 'ted
Secu‘“ Y Pf ssFed » 11.03.2019 before S.B.

ad . - Muhani%ﬂ?éﬁlihan Kundi

Member

11.03.2019 Clerk of couns;éi for the appellant present. Mr. Kabirullah
Khattak, Additional AG for the respondents present. Written reply on -
behalf of respondents not submltted Learned Additional AG requested for

further adjournment for filing of written reply. Adjourned. To come up for

written reply/comments on 15. 04.2019 before S.B.

: (MUHAMMAD AMIN KHAN KUNDI)
MEMBER L




_ '\g 13.07.2018 ~ None present on behalf of the appellant. Adjourned.

[

TS

To come ﬁp for prelifninafy hearing on Il6.08.2018\befpre
S.B. | o

(Muhammé%al'min Kundi)
Member

e, o,

16.08.2018 | Mr. Jawad ur Rehman, Advocate counsel for the

H
_ Z appellant present and heard in limine.

Contends that the appellant was ,‘appfointse’d:‘? on.
.,24.02.1993 as Chowkidar against fixed - pay and
| éﬁbséquently his services - were regularized on °

30.06.‘2‘008. However, his prévious services is not

counted towards his pensionery benefits. - ‘ ) S

Points raised need consideration. The. appeal  is

admitted to full hearing, subject to él] legal 6bjccti0ns.'

" The appellant is directed to deposit security and process
fee within 10 days. Thereafter, notices be issued to the .

respondents. To come up for written re;ply/commentslon

24.09.20 18 before S.B.

Chaithmah




b3 Form- A
FORM OF ORDER SHEET
Court of ) .
Case No.. 597/2018
S.No. | Date of order : ‘Order or other proceedings with signature ofjudge or Magistrate
Proceedings
1 2 3
g 30.04:.:201'1‘_’8;». The present appeal was received on,22.12.2017 which
i I . : g : .
vwa:.s returned to the counsel for the appellant for completion
‘and resubmission within 15 days. Today i.e. on 30.04.2018 he
;résubmitted the same late by 111 days. The same may be
-entered in the institution register and put up to the Worthy
; :Chairman for appropriate order please.
i 2 t
: - REGISTRAR 3 ¢ \\( l b
ISlosh€. . . o
A This case is entrusted to S. Bench for preliminary
" | hearing to be put up there on_23 ’05}!67-
CHAIRMAN
23.05.2018 Clerk of the counsel for appellant present and seek

| adjournment. Adjourned. To come up for preliminary hearin

ont 13.07.2018 before $.B. o
(Muhamﬁ%dAmin Khan Kundi)

Member




The appeal of Mr. Mir Faraz Ex-Chowkidar GPS Iraq Abad Tehsil Jahangira Nowshera

received today i.e. on 22.12.2017 is incomplete on the following score which is returned to

the counsel for the appellant for completlon and resubmission within 15 days.

1- Memorandum of appeal is unsigned which may be got signed:

2-- Annexures of the appeal may be flagged.

3- Annexures of the appeal may be attested.

4- Annexures-A, B and C of the appeal are missing. :

5- Five more copies/sets of the appeal along with annexures i.e. complete in aII respect
may also be submitted with the appeal

P A
A
—y

No._ A 738 jst,

ot L8//2— 017 - \

REGISTRAR ~"(
SERVICE TRIBUNAL \v”'_t )
KHYBER PAKHTUNKHWA '
PESHAWAR. -

Mr. Yasir Saleem Adv. Pesh.

Olre t 77 e pnaveidilte : -
A veieAlisan b ol o s
N "“A ok S i

0

MUB




BEFORE THE KHYBER PAKHTUNKWA SERVICE
TRIBUNAL PESHAWAR
cal wp. S9F[20/8
Mir Faraz Ex-Chowkidar Government Primary School Iraq Abad
Tehsil Jahangira District Nowsherar.

(Appella nt)
VERSUS

Govt of Khyber Pakhtunkhwa, through Secretary Elementary &
Secondary Education, Khyber Pakhtunkhwa, Peshawar and

others.
(Respondent)
INDEX

] Memo of Appeal 1-3

2 Copy of the appointment A 4y

3 Copy of notification dated B 5’
17.02.2017 :

4 Copy of the order and C
judgment dated G- /g
22.06.2016 '

5 Copy of the departmental D s
appeal dated 2308.2017 2 /g

8 Vakalatnama s

Appellant

Through




BEFORE THE KHYBER PAKHTUNKWA SERVICE
| TRIBUNAL PESHAWAR

Appeal No.5 A F 12017

Mir Faraz Ex-Chowkidar Government Primary School Iraq Abad
Tehsil Jahangira District Nowsherar. :

0
Appel%lrﬁii"fﬂdn LeLL 3 opee.

H H'i&’?u,;al

Dinry ay, ! Z/L[ g

Dace &7/ —f A
1. Govt of Khyber Pakhtunkhwa, through Secretary Elementaﬁ%
& Secondary Education, Khyber Pakhtunkhwa, Peshawar. '

2. Director, Elementary & Secondary Education, Khyber
" Pakhtunkhwa, Peshawar. '

3. District Education Officer (Male), Nowshera.

VERSUS

Respondents

Appeal under Section 4 of the Khyber Pakhtunkhwa
Service Tribunal Act, 1974, against inaction and
refusal on the part of the department to count the
initial service/ fixed pay of the Appellant till his
regularization for the purpose of pension and other
post-retirement benefits.

Prayer in appeal: -

TﬁFﬁH@@?@‘mmday On acceptance of this appéél the initial service

Q rendered by the undersigned on fixed may be counted
-Regmttrra;r towards the pension and the undersigned be allowed

22 . ensionary and other post-retirement benefits .
A Ll "> P ry P .

Respectfully Submitted:

The undersigned humbly submit as under

Q{?-fs; nhmitted to ~da h %

v i jed. ) b
: 1. That the appellant was initially appointed as Chowkidar in the
Education Department on 24.02.1993 and was posted at Govt.
%@;@q Primary school Iraq Abad Akora Khattak on fixed pay

Bp‘b’ ! 13 basis.(Copy of the appointment letter is attached as Annexure
A)




. That ever since appointment the appellant had performed his
duties as assigned to him with zeal and devotion and there was
no complaint regarding his performance.

. That later, under the Khyber Pakhtunkhwa regularization Act,
services of all the fixed pay employees of the province were
regularized. Resultantlymy services was also regularized in the
year 2008 vide notification dated 30.06.2008 under the said Act.

. That after serving the department for almost 24 years, the
appellant has been retired from service vide notification dated

17.02.2017.(Copy of notification dated 17.02.2017 is attached
as Annexure B)

. That after retirement the appellant came to know that his pension
cannot be processed because of not having the requisite length of
service for the purpose of pension.

. That the appellant approached the department so many times to
count his initial service for his pension and other pensionary
benefits, however the department flately refused.

. That in the mean time, some similarly placed employees of
education department also filed writ petition before the
Honorable Peshawar High Court Peshawar. The Honorable Court
disposed of all those writ petitions while rendering detail
judgment in WP 2246-P/2016 on 22.06.2016. (Copy of the order
and judgment dated 22.06.2016 is attached as Annexure C)

. That as a last resort, the appellant filed his departmental appeal
on 23.08.2017 however the same has not been responded within
~ the statutory period of ninety days.(Copy of the departmental
appeal dated 2308.2017 is attached as Annexure D)

. That the said inaction on the part of department/ respondent is

illegal, unlawful, against the rules, and malafide inter alia on the
following grounds:

GROUNDS OF DEPARTMENTAL APPEAL:

A. That the appellant has not been treated in accordance with

law, hence his rights secured and guaranteed under the
Law are badly violated.

B. That not counting the previous service of the appellant for
the purpose of pay protection and pensionary benefits by




the respondent is against the norms of justice and
principles of equity.

C. That the petitioner has spent almost 24 years of his live for
the school, therefore under the principle of fair play he is
entitled for pay protection and pensionary benefits of past/
initial service.

- D. That the petitioner was appointed with the benefits of pay
scale and allowances admissible to civil servants, therefore
he is also entitled to pay protection and pensionary
benefits of past service like other civil servants.

E. That according to the pension rules, if temporary and
officiating service is followed by regularization/
confirmation, then the previous service would be counted
for the purpose of pension. Thus the undersigned is also
entitled for pay protection and pensionary benefits of
previous accordingly.

F. That the appellant has been deprived from his due rights,
duly protected and the rules, in an arbitrary manner which
can not be sustained in the eyes of law, principles of fair
play, equity and equality.

10.That the appellant seek leave of this Honorable Court to take
additional grounds at the time of arguments.

It is, therefore, humbly prayed that on acceptance of this
appeal the initial service rendered by the undersigned on
Jixed may be counted towards the pension and the
undersigned be allowed pensionary and other post-
retirement benefits.

-~

Appellant

Through

Advocate High Court
Peshawar
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/ . '
- DIST RICT EDUCATION .BF ICER (MALE)
| B
OFFICE @RDER g 3
i | f
t . i X
Under the provision Government of E{hybez Pakhlunkhwa I"mance De partment letter i
No.ID (SR-1V) Vol [1 dated 24/08/1983 on his own 1eque9t "f s '
/‘ : ¥
: . Mir Faraz Chowkidar GPS Iraq Abad, NSRws ,hereby retired ﬁom Govemmenl' ;
service w.e.f | 7/02/’)01 7 on Superannuation. He is entltled for only lump sum graduaty of one month basic !
pay per complete year having regular service w.e.f 30/07/2008 less than IO years ' A 1
S s _ ,
} ci e 4 ks { .
S Transfcr ' 'Iotal JLength
Datcof | Dateor | DO
St Name of Official ,‘l ¢9o J. €0 Applt:'on to chular ofscrwcc Remarks
. . Retirement Birth I"\.Qd? Scrv:cc d
it} .
{ KPRUROINN I . Retire from . ,
X l : SR R Govt: Service on .
M. Mir Faraz N c
. Chowkidar 17-02-2017 18/02/1957 | 24-02- |:I-'993. 30/07/2008 23 ll 21 Superannuatlon
" Nowshera : . Fu\’Pay He'was = 3"
P.N0.0034 459 N o | L " Scrylcc(ISY' | regularized we.f | ' ]I
R S T R L7 T Py A B
L ‘ B R P SRS MU R o LR RE
; YT 7 Tt by i
! .s‘. . . Ft ‘
: .. s / . '.: ‘.
' . -
H . ! '° .
i R Dlstuct Educatlon Off icer (Male) ."“ I
B s Nowshera g : . ‘ L
< U‘/')/' : - .'- '/-\ SO .:' oo : .' R . '
st No \\ 1Y 7 /DEO (M) NSR/EA-S/ /Retirement of PST/ Dated Nowshera 1he 'LS /. /2017 . . N
Copy of the above is forwarded for information and necessary actlon to the -',':A ; ' ;
I Senior District Account Officer, Nowshera.’ %1 SRS e f ‘
2 District Monitoring Officer Nowshua . o : :
3: Sub Divisional Education Officer (Male), No ows hera :
4: Official concerned. t , X
/ Office copy I . ‘ '
: : "'r" ..
' Dlstnct duc jo ale) '

e e

e
.




Deputy\Registrar

i
WPNo._ /761016
Shah Nawaz S/o Mehmood Khan |
R/o Village Ali Shah District Nowhsera viesiiest P Petztzoner
 VERSUS "h;'fﬁi-ﬂ'
D " Senior District Accounts officer Nowsheré.’
2) Executive District Officer Nowshera. =
3  Sub Divisional Education Officer (.F‘enilaxle),. Disfrict S
[ " Nowshera. _ | o | -
4. Dlstnct Educatlon Officer. (Female) anary Dlstrxct
Nowshera | L |
5) Principal of Govt Girls anary School Ah Shah Dlstt
Nowshera. '
'6)  Director of Educatlon (Female) Dabgarl Garden
~ Peshawar. '
7). Govt. of KPK through Secretary Educahon, ClVIl
Secretanat Peshawar |
8  Govt. of KPK through Secretary Fmance vaﬂ Se etanat' o
Peshawar | Payen Z‘r EE}&
. FILE TODAY ) i\ . . J’QS)vl‘,‘er'lgl’? f’owﬁ
Voo 4 »i., 2017
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IN THE PESHAWAR HIGH COURT PESHAWAR
JUDICIAL DEPARTMENT .

1

Writ Peiion No. 176:P/2016

Date ofhearmg ...... 122062017

.—"—-'—"_—-——'—-—R I | i+ Vi

Judgement of even date, placed in conneeted Wnt Petltlon |
No. 2246-P/2016, titled “Rizwan Ullah Vs Government of' |
Khyber Pakhtunkhwa etc” this writ petltlon is transmitted, ',
to the concemed Secretary to Government of Khyber
Pakhtunkhwa to treat the same as Departmental Appeal and
decide it strictly in accordance wuh the Civil Servants
Pension Rules, 1963 and in light of the guidelines provided

by this court in judgement passed.in Writ Petition No.3394-

P/2016 tlt!ed “Amir Zeb VS District Accounts Ofﬁcer,

Nowshera etc”. sl - s s
/(_w/(//gwo, vty Lo “/
/// Jobodlr gl feem T T

Announced on; ;
22” of June, 2017 i

ffesgh nwmr‘%
3 £ Py




Petitioner(s):-

ROOH-UL-AMIN KHAN

IN THE PESHAWAR HIGH COURT,
"~ PESHAWAR.
!Judicig’l?Dega’rtmentl.

!

Writ Petltlon No 2246-P/2016

|
‘Date ofheanng 22.06. 2017 _

Respondent (s):-By Syed Oéiisa‘r Ali Shauh'"‘AAG.l.

] .
JUDGMENT

_Je- Through thxs common

- Liaq Shah Vs Govt

- Writ Petition No.2246-P/2016

Rizwan Ullah Vs Govt

Writ Petition No.290/2016
Haq Nawaz Vs Govt

Writ Petition No.3061-P/2015

‘Mehrab Gul Vs Govt

Writ Petition No.1084-P/2017
Saadullah Khan Vs Govt

Writ Petition No.1281-P/2016
Naimatullah Vs Govt.

Writ Petition No.1626-P/2015 -
Shafiq ur Rehman Vs Govt

Writ Petition No.1861-P/2016
Siyal Khan Vs Govt

Writ Petition No.2177-P/2016
Hamidullah Khan Vs Govt

Writ Petition No.3373-P/2016 |

Anderaf Gul Vs Govt
Writ Petition No.286-P/2016

- Basir Azam Vs Govt  # -

Writ Petition No.2868-]%3/20] 6
Gulistan Khan Vs Govt + |

“Writ Petition No. 3226-P/20l6

Ashiq Ali Vs Govt !
Writ Petition No. 4623~P/2016
Said Mali Khan Vs Govt "

Writ Petition No.4924-P/2016 -

Malik Wali ur Rehman Vs Govt
Writ Petition No.457-P/2016

Judgment we, propose to de01de the followmg wrxt petmons

as identical questlons of law and facts are mvp[ved therein:-

Xz AM!NE .
yArFaar High, éqo‘,n
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3

i

T2
‘ . _ _ I
v - . Writ Petition No.4923-P/2016
. " GulZarin Vs Govt . ; |
& Writ Petition No.4086-P/2016 AR .
_ Hayat Hussain Vs Govt | . SR
Writ Petition No.3203-P/2016
Muhammad Rehman Vs Govt-
Writ Petition No.4179-P/2015
Mian Asfandyar Vs Govt |
. Writ Petition No.181-D/2017 S o
Parveen Begum Vs Govt, : o e
Writ Petition No.2876-P/2014 . .
Sher Ali Vs Govt '
Writ Petition No. 501-P/2016
Fazal Khan Vs Govt
Writ Petition No. 2064-P/2016 _
Rahim Shah Vs Govt :
Writ Petition No.4683-P/2016
Abdul Qadeer Vs Govt - .
Writ Petition No.3451-P/2016
Nisar Bacha Vs Govt
Writ Petition No.3071-D/2016
Shah Jehan etc Vs Govt.
Writ Petition No.3368-P/2016
Abdul Ghaffar Vs Govt
Writ Petition No.3639-P/2016
Nadar Khan Vs Govt
Writ Petition No.3367-P/2016 -
Syed Muzarab Shah Vs Govt /
~ Writ Petition No. 3369-P/2016 - ¢
' Muhammad Faiq Vs Govt
Writ Petition No.3370-P/2016
Syed Man Shah Vs Govt. . -
Writ Petition No.590-P/2017
Rab Nawaz Khan Vs Govt
Writ Petition No.204-P/2017
Zahir Shah Vs Govt j
Writ Petition No.1 072-P/2017
Noor Zada Vs Govt L
Writ Petition No.337-D/2014
Ali Man Shah Vs Govt ~
Writ Petition No.724-D/2016
Ghulam Shabir Vs Govt | .
- Writ Petition No.651-D/2016 -
' Syeda Allah Wasaye Vs Govt -
‘// Writ Petition No.515-D/2016
Rab Nawaz Vs Govt I
@ - Werit Petition No.2-D/2015
oo ' Muhammad Jaffar Vs Govt
Writ Petition No.278-D/2017
Rashid Ahmad Vs Gomal University
. Writ Petition No.31-D/2017 -
Mehmood ul Hassan Vs Govt




4

Writ Petition No.880-D/2016

" Abdul Rashid Vs Govt |

Writ Petition No.94-D/2016
Rab Nawaz Vs Govt =~ |
Writ Petition No. 399-D/2014
Bibi Amna Vs Govt
Writ Petition No.410-D/2016
Rehmatullah Vs Mst. Azra Bibi
Writ Petition No.1397-P/2014 -
Azam Khan Vs Govt : Yy
Writ Petition No.1396-P/2014 - o
Roshan Din Vs Govt N
Writ Petition No.620-P/2015 .
Saleem Khan Vs Govt
Writ Petition No.376-P/2015
Muhammad Ramzan Vs?‘Govt
Writ Petition No.843-B/20135
Lachi Khan Vs Govt
Writ Petition No.4538-P/2015
Raham Khan Vs Govt
Writ Petition No.176-P/2016
Shah Nawaz Vs Govt :
Writ Petition No.1167-P/2016
Muhammad Shoaib Vs Gowvt
Writ Petition No.599-P/2016
Abdur Rehman Vs Govt
Writ Petition No.2044-P/2016
Muhammad Aslam Khan Vs Govt
Writ Petition No.4798-P/2016
Dilfaraz Vs Govt |
Writ Petition No.4799-P/2016
Muhammad Igbal Vs Govt
Writ Petition No.3506-P/2016
Noor Muhammad Shah Vs Govt
Writ Petition No.588-P/2017
Mumtaz Khan Vs Govt
Writ Petition No.4800-P/2016
Sherullah Jan Shah Vs Govt

" Writ Petition No.4801-P/2016

- Muhammad Azam Khan Vs Govt
. Writ Petition No.4802-P/2016

Zinda Khan Vs Govt | .
Writ Petition No.842-P/2015
Wakeel Khan Vs Govt |

Writ Petition No.4131-P/2016

\;G’ 7/ George Masih Vs Govt

2. Facts in brief formingfthe background of the above writ
petitions are that petitioners are Class-IV employees. They

were initially %, recruited/appointed

/A Ao T
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 contract/adhoc/temporary/' fixed pay. basis in: various

departments of the Gov‘err’i'm:ent of Khyber ‘Pékhtrxnkhwa. ,By‘
virtue of the‘K.hyber Pakhtunkhwa Regufation Aels their

service was, later on, regularlzed Aﬁer thexr retlrements the :

._i

petitioners have been refused pen31on by the respondents-‘ ‘

‘ /

departments on the ground.of lacki.qf »prescrxbed length of
their regular service. Griéi.rance of the petitioner is that the

respondents-departments by excluding the perxod of their

temporary/adhoc/ contract/ﬁxed pay service towards their

regular service, have 1llcgally deprwed them from ‘pension as
under the law and rules their temporary 'service was to be
cdlculated/counted with regular service, hehce; the’se writ
petitions. | |

3. ~ On day before yesterday,i'.e. 20.06.2017, these writ
,l ,r’[ .
petitions along with connected writ petitions in respect of

family pension of deceased civil 'sery.a’nts; wer,e fixed for
hearing. The moment, these? writ hetrtiehs were faken up for
hearing, learned A.A.G.' raieed a preliminary bbjeetion' qha‘
maintainability of the instagﬁi writ petitions on the“ground that

since the petitioners are. 'retired' civil servants and they

n. !

claiming their right conferred upon them by section 19 of the

Khyber - Pakhtunkhwa le Servant Acts, 1973, whrch

B |
pertains to the terms and’ condltrons of a cml servant,

l

therefore, the Jurrsdxctron of[thls Court is barred under Ar‘ucle

212 of the Consntutlon as the same exclus;vely fa]ls in the
domain of the Service 'I‘rlburxal.

F]
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4. When confrontedéwith the' preliminary objection,

“learned counsel for the petitioners sought time to assist the

L .
Court, hence, the cases were posted for today.
5. Today, learned counsel for petitioners tried their

level best to wriggle out of:the.situation by submitting that

i ’

petitioners are no more civil servants as they have already

)
i

. L l . . . K
been retired from service, hence, under section 4 of Service

- Tribunals Act, 1973, t’l{ei:r appeals be‘fore the Service

Tribunal would be incofnﬁetent. The next limb of their
i I

.l [ ' - o '
arguments was that since the petitioners have  been

SR

| ‘ , -
discriminated, therefore, unqer Article 25 of the Constitution,’
3 a ’ - .

this Court is vested with: éu; powers  to .qu‘ésh the iilegal"-"}' "

action and inaction of the| respondents. Some: of learned

] /

counsel for the petitioners séraightaway conceded the bar on

| / L. .
the jurisdiction of this Court in the matter of pension under’.

Article 212 of the Constitution and requested for treating the

_instant petitions as Depar.,tniuemal' App'eals- and 'scnding the

same to the competent authority for onward proceeding.
6. We are not in consonance with the first argument
of learned counsel for the petitioners because under section 2

(a) of the Service Tribunal Act, 1973, “civil sefvant” means a

-+ person who is, or has been, a civil servant within the

meaning of the Civil Seérvants Act, 1973. Petitioners are
retired civil servants. Admiittedly, dispute regarding pension
of a civil servant squarel} falls in terms and conditions of

service of a civil servant, hence, Service Tribunal is ve

4
!

o -
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with exclusive jurisdiction in such like matter. Tt has

persistently been held by thiﬁs_’C'ou'n as wel_i as _by th-e éug'ust |
Supreme Court of Pakistan bthat a civil éewai;i, if aggrie\(e&
by a final order, whether .original or ‘appellatc,“;‘)assqd .by thé
departmental auth§rity wifh regard of his/hér te}mS and
conditions of service, the ohl‘y remedy a;/ailat;L/e to ﬁim/hcr

would be filing of appeal before the Service Tribunal even if

the case involves vires of'%)articular Rule or néﬁﬁcation.

7. So faf as thc*argunient of learned c-oun.sel for
p'etitiion.er" with régard to discriminatory trea'tmel-lxt: lﬁan'd
violation of Article 25 ‘o% the Constitution is concgmed,-we'
deem it necessafy t§ clarify that a civil servahf cannot bypa.%sf
the jurisdiction of Service ‘Tribunal by taking shélter under

Article 25 of the Constitution in such like fm'éltter. The Service

Tribunal shall have the eiéjlusive jurisdict'li'on‘in a case which

is founded on the fcrms an@ conditions'/of seﬁvice, even if it

involves the question” of éviola&ion of fundamental rights
because the Service Tribmjmals constituted under Article 212

1

of the Constitu;ion are tlZle outcome of the constitutional

~ provisions and vested wi;th the powers to deal -with the

grievances of civil se'rvains arising out from original or’
appellate order of the dcpaﬁment.
8  As regards the ~%submis'sio'n of learned counsel for

petitioners to treat the instant writ petitions and send the

same to the concerned authority for consideration/decision,
[ ‘

the same has weight. In. this regard we are fortified by the




Judgment of the august apex Court in case tltled “IA L o

r

@\% , Sherwani and others v Government of Pakxstan through
Secretary, Finance Dlms;o.n, Is!amabad an_d othcrs (1991
SCMR 1041). “ | | .

, 9: , In view of the above, it is held that all these erl
petitions are not maintainable howeVer in the interest of
justice, we instead of d1srmssmg the same transmxt to-the
concerned Secretanes to the Govemment of Khyber ’
Pakhmvnkhwa t0- trear them as d'epartmental appeels and
decide strictly in accordenllce with Civil Serva,nté Pension
Rules, 19l63. |
10. Before parting Wifch the ju‘dgment, "'we,~ deem xt

A appropriate to mention here tnat Athe eoncerned Secreteries

- whlle decldmg the depaﬁmental appeals may take gu1dance
from the judgment of this Court rendered in Writ Pet:tlon

| ;
No. 339‘4-P/2016 titled “Amlr Zeb Vs Dlsmct Account
Ofﬁcer Nowshera ctc” datcd 22 06. 2017 whereln guldelme

has been prowded for el:glbﬂlty of a 01v1l servant for the
; lpensxon who had served on adhoc/contract and ﬁxed pa{—;

//ﬂgw/ﬂ/%% S

basis. ' &l e ,M LT

Announced: ’(;}'72 %ﬁ /%’é:w W; 43&? /y J |

22.06.2017 . ,,, w*’f,

Straj Afridt .S,

e P eatnwdl, . , , '
o J"r'm;ﬂim: ; v Peignres B4y ’S““ 4 oo oo
£ s:smmn-n AR/ AdrTIey , o o
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Subject:

The Distiict Education officer (Male),
Nowshera S

Departmental Appeal against inaction and rcfusal on the
- part of the department to count the initial service/ fixed

pay of the undersigned till his regularization for the

purposc’fb'f pension and other post-retirement benefits.

Praver in Appeal: .

On acééﬁtance of this appe”al the initial service rendered by
‘the undersigned on fixed may be counted towards the
pension:and the undersigned be allowed pensionary and

~ other post-retirement benefits .

Respectfully Submitte&:

R A1
R

The undersigned humbly submit as under

. That the undersigned was ihitially éppointed as Chowkidar in the

Education Department on :24.02.1993 and was posted at Govt.-
Primary school Iraq Abad Akora Khattak on fixed pay basis. '

That ever singe*my appointment I have performed my duties as
assigned to me with zeal and devotion and there was no complaint
regarding my performance. '

“That later, under the Khyber Pakhtunkhwa regularization Act,

services of alll‘ the fixed" pay employees of the province were
regularized. Resultantlymy services was also regularized in the year
2008 vide notification dated 30.06.2008 under the said Act.

_That after sserving the department for almost 24 years, the
. undersigned has been retired from service vide notification dated

17.02.2017. © - -

. That alter retirement the undetsigned came to know that his pension

cannot be processed because of not having the requisite length of

service for the purpose of pension. - «

' i : :
. That the undersigned approached the department so many times to
count his initial service' for his pension and other pensionary
benefits, however the department flately refused.




v

v e ;

i o : _
7. That the said refus‘_?il is illegal, -unlawful, against the rules, and
malafide inter alia on the following grounds: |

A/ -

i | ' GROUNDS OF DEPARTMENTAL APPEAL:

A. That the undérsigned has not been treated in accordance with
law, hence my rights secured and guaranteed under the Law
are badly violated.

sl ! .

B. That not coﬁ{i:t_i:ng the prevjous service of the undersigned for
the purpose of pay protection and pensionary benefits by the
department is against the norms of justice and principles of
equity. x5 '

C. That the petitioner has spent almost 24 years of his live for the
school, therefore under the principle of fair play he is entitled
for pay protection and pensionary benefits of past/ initial
service. 3

. ,"' .

D. That the pet'_litioner was appointed with the benefits of pay
scale and allowances admissible to civil servants, therefore he
is also entitled to pay protection and pensionary benefits of
past service like other civil servants.

E. That according to the -pension rules, if temporary and
officiating service is followed by regularization/ confirmation,
then the previous service would be counted for the purpose of
pension. Thus the undersigned is also entitled for pay
protection and pensionary benefits of previous accordingly.

It is, therefore, humbly prayed that on acceptance of this
appeal the .initial service rendered by the undersigned on
fixed may be counted towards the pension and the
undersigned . be allowed pensionary and other post-
retirement:benefits . -

s
t

W i
Y
BN

PR A
Yours Obediently ~

[
A
FR I

et * . Mir Faraz

i Ex- Chowkidar *
, IGPS Iraq Abad,

o © “Tehsil Jehangira District nowshera-

[
HEETI

Dated:  /08/2017 " °




POWER OF ATTORNEY .

. Cg ! . . .
(ZQZ{, é, 9 f; 194- B }For M
- O ‘ }Plaintiff '

yAppellant

} Petitioner
}Complainant

et -
. EN S

‘ ~
LA

e
"
' e S
*

In the Court of ,«/“ Vi aYr,

VERSUS

w /ﬁ : _ } Defendant

}Respondént
Y Accused

Appeal/Revision/Suit/Application/Petition/Case No. of -
: ‘ Fixed for
I/'We, the 1i11dersigned, do hereby nominate and appoint

- YASIR SALEEM ADVOCATE, HIGH COURT
JAWAD UR REHMAN ADVQCATE

i true and lawful attorney, for me
' ' in my same and on my behalf to .appear at to appear, plead, act and
answer In the above Court or any Court to which the business is transferred in the above
" matter and is agreed to sign and file petitions. An appeal, statements, accounts, exhibits.
Compromises or other documents whatsoever, in connection with the said matter or any
matter arising there from and also to apply for and receive all documents or copies of
documents, depositions etc, and to apply for and issue summons and other writs or sub-
poena and to apply for and get issued and arrest, attachment or other executions, warrants
or order and to conduct any proceeding that may arise there out; and to apply for and
receive payment of any or all sums or submit for the above matter to arbitration, and to
employee any other Legal Practitioner authorizing him to exercise the power and
authorizes hereby conferred on the Advocate wherever he may think fit to do so, any other

lawyer may be appointed by my said counsel to conduct the case who shall have the same
powers.

AND to all acts legally necessary to manage and conduct the said case in all
respects, whether herein specified or not, as may be proper and expedient.

AND I/we hereby agree to ratify and confirm all lawful acts done on my/our behalf
under or by virtue of this power or of the usual practice in such matter.

PROVIDED always, that I/we undertake at time of calling of the case by the
Court/my authorized agent shall inform the Advocate and make him appear in Court, if the
case may be dismissed in default, if it be proceeded ex-parte the said counsel shall not be
held responsible for the same. All costs awarded in favour shall be the right of the counsel
or his nominee, and if awarded against shall be payable by me/us

4

IN WITNESS whereof I/we have hereto signed at b
the day to the year

ADVOCATES, LEGAL ADVISORS, SERVICE & LABOUR LAW
CONSULTANT
FR-3 &4, Fourth Floor, Bilour Plaza, Saddar Road. Peshawar Cantt




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR |

Service Appeal NO. 597/ 2018

(\:" ‘
Mir Faraz .......cccveeee. sSbesenussssessnnnarasesasnssssessessnsansansssssnrorersses s nrasasens Appellant
VERSUS:
GOVt KPKand OtRETS .....coviceecrrreecncinentniennneeassnesasssesssesssaessesssenssssssns Respondents

~ Respectfully Sheweth
, ‘Written comments on behalf of respondents are as under.

- Preliminary Objections

1. That the appellant has no cause of action to file the instant appeal.

2. That this Honorable Tribunal has got no jurisdiction to entertain the
present appeal. '

3. The present appeal is bad for mis'-joinder and non-joinder of necessary

parties.

4. That the appellant is estopped by his own conduct, by deed and by law to
file the instant appeal.

5. That the instant appeal is barred by law.

6. That the appeal is time barred.

7. The appellant has no locus standi to file the instant appeal.

Factual Objections:-

Pertains to record.

Pertains to record.

Pertains to record.

Pertains to record. A

Incorrect. Substituted / Revised retirement order has been issued

by the respondent department and full pension’s benefits were

extended to the appellant. Moreover respondent No also issued

notification dated 17-5-2018 according to that notification all

class-iv employees who were appointed in contract, adhac etc and

were regularized later on shall be entitled for pensionary benefits.

6. Incorrect. In the substituted / revised retirement order of the
appellant his initial service was counted for pension and gratuity.

7. Pertain torecord. '

8. Incorrect.

9. Incorrect.

i hwunbnepe
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GROUNDS

A. Incorrect. The appellant was treated in accordance with law and rules.:
. B. Incorrect. As _explaihed in the above paras. -
- C. Incorrect. The respondent / départment is ready to pay the pensioner
benefits to the appellant. |
D. Correct. As explained in the above paras.
E. Asrepliedin the above paras.
F. Asreplied in the above paras.

“Itis, therefore, requested that appropriate order may please be *
passed in the instant Service Appeal.

Respondent No. 1

Secretary
E & S Education Khybér Pakhtunkhwa
Peshawar ' '

District Education Officer
(Male) Nowshera
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. * BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

| (\\ - Service Appeal NO. 597/ 2018

VIIF FAFAZ coovsluveeererensssssssascessaeseees e ess e e snnsssssssastsson SR Appellant

Govt KPKand others ................ ...... Respondents

'AFFIDAVIT

| Attaullah Mena Khel District Education Officer (Male) Nowshera do solemnly
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GOVERNMENT OF KHYBER PAKHTUNKHWA
Elementary and Secondary Education Department
Block-"A" Opposite [MPA’s Hostel, Civil Secretariat Peshawar

NO.S.0O (LIT-1)/E&SE/-1/2012/

. Dated Peshawar the 17-5 -2018
To ‘

1. Director,
Elementary & Secondary Education,
-Khyber Pakhtunkhwa Peshawar
2. All District Education officers(M/F)
Khyber Pakhtunkhwa.

SUBJECT. IMPLEMENTATION _ OF PESHAWAR  HIGH COURT
JUDGEMENTS REGARDING GRANT PENSIONARY BENEFITS
TO CLASS |V EX FIXED PAY EMPLOYEES

| [ am directed to refer to the subject noted above and to state that all the
subject cases may be disposed off in light of para 13 of the judgé'm:é"ﬁt of Peshawar High Court
dated 22-6-2017(copy enclosed). It is further stated that ali such cases may be examined in
light of prevailing pension rules and the employees who have| rendered minimum length of
service, which is 25 years in normai cases and ten years in special /family pension cases.
Service rendered by officials under contract, adhoc etc shall| be counted towards pension
provide such officials were regularized at later stage and pensipn was denied to them onthe = 7 '
eround of not fulfillirig criteria of minimum time as regular employee.

However, this Departiment may be kept informed of the day to day proceedings.

/ T A.Ky""' \
i { ‘ N

Section officer ( Lit-‘lv)

Endst.NO & date as above.

Copy to:- '

1.Advocate General KPK

2 Addl Registrar Peshawar High Court.
© - 3. P.Ato Spl: Secretary (Legal). |

,/.

Sectior/éﬁcer (Lit-1)
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TO BE SUBSTITUTED BEARING SAME NO. & DATE.

' GOVERNMENT OF KHYBER PAKHTUNKHWA

FINANCE DEPARTMENT
(RE:GULATION WING)

T Dated Peshawar the 22 05- 2019
"

NOTIFICATION -
No.FD(SOSR-1114-36/2017. In-pursugnce of the judgement of Peshawar High ™
‘Court -Abbottabad Bench in Writ Petition' No. 627-A/2018 dated: 18.12.2018 and -

~ Judgements of various Lower Courts as well as supersession of Finance Department
policy letter No.BO-1/1-22/2007-08/FD dated: 29.01.2008, the Competent Authority
has been pleased tc accord sanction of reguiarization of Fixed Pay Class-IV
empicyees appointed on the basis of policies issued vide Finance Department
notifications No. B-1/2-1/92-93)1 dated: 04.11.1992 and No.B-1/1-22/94-95/FD Vol-

_'Il dated: 24.07.1999 by extending them the status of civil servant as per Civil

Servant Act 1973 from the date of their first appointments instead of the date of
their regularization w.e.f 01.07.2008 in their respective entities in the best of public
‘interest. ' '

SECRETARY TO GOVERNMENT

QF KHBYBER PAl\HTUNl\HWA

‘ . FINANCE DE PARTMENT

- Endst: No & date even .
Copy for infermation and necessary action is forwarded to the.

Thé Additionai Chiet Seeretary (P&EDY, }\.1) ber Pakhiunkhwa,

The Provineial Police Qficer, Khyber Pakhtunkhwa,

The Aceebintant General Khis ber Pakhtunkhwa, o

The Priveipal Seeretary to Chief Minister, Khvber Pakhninkhwa, . ST
The Prineipal Seerctary o Governor, Khivher Pakhiunkhaa,

Al Adminisirative Secrctaries Government of Khy cber Dakl mulkh\\ a.

Al Deputy O .fmml\slu mers in Khyber Pakhtunkbwa,

Al l-lu:ué's,_ ol Attached Departments in Khy her Pakbnunkhwa,

The Director Treasuries & Accounts Khyber Pakntunkhawy,

3, The Divcctor, Loeal Fund Audit. Kinvber Pakhiunkhwa,

Direcior, FMIG Finanee Department,

- Budaet MTicer-XIL Finanee Department, . )
. Budoet Officer-1 Fuanee Departiment with referenee to their letters qunud above. -

All Disirict Comroller ol Acconunis Khyber Pakhlunkhwa.
Al District Acceount Otficers in Khivber Pakktunkhwa,

. DS o Chied Secretry, Khvber Piakhtunkhwa,

. PSso Seeretary Finanee. Khyber Pakhambhwz, _

. P8 1e Special Secrctary Finanee Departmuent, Khvber Pakltunkhwa,
19,

A to Addiional Seeretary {Regulation). Fiwanee Department. ?

/‘E ’ -

(MQAZZAM KHAN)
/,/“ecilon Officer (SR-I1)




