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11.06:2018 Appellant Muhammad Riaz Barki in person 

present. Mr. Kabirullah Kh'attak, Addl. AG for the 

respondents present. Appellant made a verbal request 

that his counsel has gone abroad. Granted. To come up 

lor preliminary hearing on 18.07.2018 before S.B.:• .

Chairman

r8.07.2018 Counsel for the appellant and Addl: AG for respondents 

present. Counsel for the appellant requested for withdrawal of the 

instant appeal. In this respect his signature also obtained dn the 

margin of the order sheet. Request accepted and the appeal in hand 

is therefore, dismissed as withdrawn. File be consigned to the 

record room.

ANNOUNCED:
18.07.2018

Ahmad Hassan) 
Member
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Service Appeal No. 533/20 i. m
Appellant in person and Mr. Kabirullah Khattak, 

Additional AG for the respondents present. The Tribunal is 

functional due to retirement of our Hon’ble Chairman. 

Therefore, the case is adjourned; To come up for same on 

17.05.2018.

02.05.2018

non-

Reader

;

•Tunior to counsel for the appellant Mr. Shumail Ahmad 

Butt, Advocate present and requested for adjournment. 

Granted. To come up for preliminary hearing on 04.06.2018

17.05.2018

before S.B.
'i

Chairman

i

Appellant present. Learned Addl: AG also present. 

Appellant submitted an application for adjournment. Adjourned. To 

up for arguments on 11.06.2018 before S.B.

04.06.2018

come

L

i

:
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Counsel for the appellant present. Preliminary arguments heard ^ 

and case file perused. Learned counsel for the appellant argued that 

previously service appeal no. 458/2017 filed in this Tribunal was 

dismissed vide judgment dated 30.11.2017. On a query from this 

Tribunal learned counsel for the appellant confirmed that an appeal 

has been filed against the said judgment of this Tribunal in 

Supreme Court of Pakistan which is pending adjudication. He 

further contended that respondent no.2 decided departmental 

appeal of class-IV employees of the Lady Reading Hospital vide 

order dated 05.01.2018. Directions were conveyed for withdrawal

18.04.2018

of reliving orders and release of salary. On the same analogy order 
dated 01.02.2016,09.02.2016,10.02.2016 

. pertaining to the case of the appellant was also withdrawn through 

i:...brder dated 24.01.2018. As a sequel to above the appellant 

submitted arrival report on 09.02.2018 and started performing duty 

at LRH. That astonishingly vide order dated 29.01.2018, order 

dated 24.01.2018 was withdrawn. Feeling aggrieved he filed 

departmental appeal on which date is not mentioned but the same 

was rejected on 2.03.218, hence, the instant service appeal. 

Learned counsel for the appellant when confronted on the point 

-that this issue has already been decided by this Tribunal vide 

judgment dated 30.11.2017. The same order impugned in the 

previous service appeal was withdrawn by the competent authority 

on 24.01.2018, as such the present appeal is hit by Rule-23 of 

Khyber Pakhtunkhwa Service Tribunal Rules 1974 because it had 

become a closed and past transaction. In response he argued that 

order dated 24.01.2018 gave a fresh cause of action and valuable 

rights of the appellant had accrued. Hence, the principle of locus- 

poenitentiae is also attracted in this case. Through the present 

appeal impugned order dated 29.01.2018 has been challenged in 

this Tribunal. Let pre-admission notice be issued to the learned 

Adll: AG to assist the Tribunal. To come up for further preliminary 

hearing on 02.05.2018 before S.B.

and 17.02.2016

Hr
(Ahmad FTassan) 

Member
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" BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. ^ /2018

Diary PMo. S7 5
Murad Ali,
Office Assistant
(President All Pakistan Clerk Association LRH) 

Presently posted at MTI, LRH,
Peshawar.

Dated

Appellant

e rsus

Government of Khyber Pakhtunkhwa,
Through Secretary, Health Department, 
Civil Secretariat, Peshawar.

1.

Directorate General Health Services, 
Through Director General,
Attached Department Complex,
Khyber Road, Peshawar.

2.

Secretary Establishment, 
Government of Khyber Pakhtunkhwa, 
Peshawar.

3.

Hospital Director,
MTI, Lady Reading Hospital, 
Peshawar.

4.

Respondents
Registrar.

SERVICE APPEAL UNDER SECTION-4 OF THE KHYBKR PAKHTUNKHWA
SERVICE TRIBUNALS ACT. 1974 AGAINST THE IMPUGNED APPF.T.T ATTF
ORDER NO. SOH-III/8-60/2018IROIDAR SHAH & OTHERSI DATED 

20/03/2018 BY VIRTUE OF WHICH THE APPEAI FILED BY THE
APPELLANT DATED 06.02.2018 WAS REGRETTED.

Maj it please this Honorable Court

1. That the Appellant is a civil servant appointed against a vacant post at Lady 

Reading Hospital, Peshawar and has started his career with zeal and



dedication and served the public at large on several positions since his 

appointment to the best of his abilities and full satisfaction of his superiors 

and since then he is performing his duties at the aforesaid hospital. Presently 

he is working as Assistant at the hospital. It is pertinent to mention here that

the Appellant is President of All Pakistan Clerks Association (APCA) 

LRH, Peshawar.

"A’

2. That upon promulgation of Khyber Pakhtunkhwa Medical Teaching 

Institutions Reforms Act, 2015 (Khyber Pakhtunkhwa Act No. IV of 2015), 

Para Medic Association, LRH, Peshawar filed a Writ Petition No. 2643- 

■ P/2015 questioning creation of surplus pool, asked for directorship for the 

Paramedics in the Boards of Governor of MTI and questioned the clause of 

“till further order”.

3. That this Writ Petition was taken up for hearing alongside numerous other 

writ petitions by a larger Bench so specially constituted to deal with matters 

of vires of the Act, 2015 ibid and other related issues. It is a matter of 

record that while dismissing other Petitions against the vires of the Act, 

Writ Petition No. 2643-P/2015 was partially accepted in Judgment and 

Order of the Honorable Larger Bench dated 23.12.2015 as this Honorable 

Court while acknowledging and appreciating the merits of the matters 

, agitated by paramedics, allowed their plea against “further orders” and their 

representation in Board of Governors.

4. That seeking enforcement of constitutional rights through a Constitutional 

Petition was not taken in good grace either by the Respondents or for that 

matter by the Chairman Board of Governor, LRH Peshawar, who is

championing the cause of so-called reforms in MTIs and is acting as quasi 

advisor to the Respondent Government. He had been heard saying

numerously that he would make sure that no one can stay in MTIs if he is 

challenging him or questioning his wisdom and authority.

5. That while momentarily parting from the discussion at hand, it is significant 

to point out that while misinterpreting a certain part of the Judgment of the 

larger Bench dated 23.12.2015, Respondent No. 1 Government through a



(5^
Notification No. SO(R-II)/E&D/l-6/2009 dated 08.02.2016, while 

purportedly exercising powers under Section 4 of the West Pakistan 

Essential Services (Maintenance) Act, 1958 and in total defiance to the very 

intent and spirit of the Act, 2015 has issued direction to all the persons 

working or engaged in the Medical Teaching Institutes not to leave their 

place of duty without prior permission of the competent authority.

■'A'

6. That meanwhile, Government took certain steps to dissolve Post Graduate 

Medical Institute (PGMI) that wound up concerned doctors. Demands were 

also being raised for grant of health professional allowance. In this 

backdrop, Respondent No. 1 issued the Notification under Essential 

Services Act While displeased with this Notification and. so-called 

imposition of emergency amongst other issues, Doctors working in these 

Hospitals and MTIs started protesting against the Government. This 

agitation aggravated further and some health professionals primarily led by 

doctors announced strike on 09.02.2016. The fact of strike, led by doctors 

was also widely reported both in print and electronic media.

7. That after a couple of days of negotiations, all the demands of doctors were 

acceded to and they were all let off, without any proceedings but the poor 

low-paid paramedics who had no visibility whatsoever in the so-called strike 

and had not been concerned with any ER or OTs are being punished 

without the mandate of law.

8. That while seized of an opportunity to get rid of office bearers and some of 

the members of Para Medical Association, and while actuated with clear mala 

fide and political agenda. Respondents instead of proceeding against doctors,

chose to victimize low-paid employees while showing more loyalty to tlie 

Chairman Board of Governors LRH, issued an office order bearing No. 

2267.84/ AK-VT DATED 09/02/2016 wherein he transferred the appellant

and several others of their duties in absolute ignorance and violation of 

attending law and circumstances. It is important to point out that the 

appellant is a permanent civil servant and office bearer of the association at

several levels therefore cannot be left at the mercy of Respondents and 

there most influential political figure whom have authority to issue any 

order or treat the appellant in any manner, in grave infraction and defiance

no



of the law on question. Thus the Appellant, along with other office bearers, 

was thus ordered to be transferred out of his concerned MTI to a far flung 

• place of the Province by virtue of Office Orders dtd 09.02.2016 issued by 

Respondent No. 2. The Office Orders read;

“On their involvement in illegal activities contrary to the 

conduct rules 1987, as well as essential services

(maintenance) Act 1958 and subsequent relieving from 

MTI/LRH Peshawar on account of strike/agitation, 

leaving the patients in emergency and operation theaters

crying for survival; the following staff stand 

transferred..... ”

(Copy of the transfer order is Annexure “A”)

9.' That the appellant, while was having no other remedy, filed departmental 

appeal bearing No. 341/16/PPMA-KPK dated 23.02.2016 to the 

Respondent No.l being Competent Authority in hope that he will get reMef 

from that forum but in vain as over a year has been passed and yet no 

fruitful result has been given to the appellant and still his Departmental 

Appeals/Representations is pending before the Departmental Authority 

who was under legal obligation to decide the same within statutory period. - - 

(Copy of the Departmental Appeal is annexure “B”)

10. That the Appellant along with many others were aggrieved of the Transfer 

orders made under die garb of Essential Service (Maintenance) Act, 1958 or 

otherwise (hereinafter referred to as “impugned orders” for facility.of 

reference only) challenged the same before the Honorable Peshawar High 

Court by way of W.P. No. 557-P/2016 tided as ^‘Johar AM and Others vs 

Government of Khyber Pakhtunkhwa etc*^ wherein interim relief was

granted to the Appellant along with many others which remained intact for 

over a year or so but the case was heard by a Division Bench of the 

Peshawar High Court on 25.04.2017 wherein they have heard the arguments 

at length but unfortunately the aforesaid petition was dismissed while 

holding that the Appellant and others are civil servants and their grie 

relate to the terms and conditions of the service therefore the appropriate 

remedy for seeking the redressal of their grievance is Services Tribunal.

vances



11. That soon after the decision rendered by this Honorable Court in W.P 557- 

P/2016, the Respondent No.4 issued relieving order No. 6308- 

15/HD/LRH dated 05.05.2017 of the Appellant and directed him to 

report to the office of Respondent No.2. Further on 10/05/2017 the 

Respondent No.2 issued office order No. 6360-68/AE/VI and directed 

the appellant and others to report to their new place of work. It is of 

significance importance that Respondent No.4 is not a competent Authority 

to relieve the Appellant therefore his act of relieving the Appellant is in total 

defiance of the law and policy.

(Copy of the Relieving Order and Reporting to new place are Annexure “C”)

12. That it is also important to point out that due to the afore stated strikes etc 

39 employees of Ayub Teaching Hospital were also transferred out to far 

flung areas of the province but due to the intervention of the Special 

Assistant to Chief Minister, Mushtaq Ahmad Ghani the transfer orders of aU 

the 39 employees were recalled and they were remained at their earlier 

places of work.

13. That consequent upon the decision rendered by the Honorable Peshawar 

High Court, Appellant, who had bonfidely believed that their remedy was 

. genuinely claimed before the High Court and thus he had sought remedy 

before the wrong forum, consequendy filed a Service Appeal No. 466- 

P/2017 before the honorable Service Tribunal ^ong with application for 

condonation of delay but unfortunately the same was dismissed- by this 

honorable Tribunal while not condoning the delay that too when the 

Appellant had bonafidely and ddigentiy pursued his remedy before High 

Court as he was transferred in the garb of punishment allegedly for violation 

of KP Essential Services (Maintenance) Act, 1958, which is not terms and 

conditions ipso jure.

(Copy of the Appeal 466-P/2017 and Order thereupon is Annexure “D”)

14. That, on the other side, the Honorable Peshawar High Court 

intervened in a similar matter and has magnanimously passed a Judgment 

and. Order dated 15.11.2017 in WP.555-D/2017, while rescued the 

Appellant and held as:

has



“it clearly indicates that for all intents and 

purposes, the Petitioner was a Government Servant 

according to his appointment order and was to be 

dealt with in accordance with the Government 

rules and MTI has nothing to do with his services 

particularly when the Petitioner has not joined 

MTI and thus, the impugned order dated 

09.05.2017 is not sustainable.

6. For the reasons mentioned above, we allow this 

petition and declare the impugned order dated 

09.05.2017 as illegal, without jurisdiction and 

ineffective upon the rights of petitioner...”.

, Besides, this Honorable Tribunal has also intruded and rescued the 

Appellant in a similar nature case through service appeal No. 480-P/2017 

dated 15.12.2017 and consequendy allowed the appeal and impugned 

transfer order was set aside.

15. That in addition to the above, the Respondent No.2 while deciding the 

departmental appeals of the class VI employees of the Lady Reading 

Hospital elaborately discussed all the above legal and factual points and 

thereafter accepted the appeal of the class VI employees. It is important to 

mention here that the Respondent No.2 also admits that the terms and 

conditions of civil servants are protected under section 16 of the MTI Act, 

2015. He further admitted that if this practice continues so it will lead to 

unmanageable situation for the provincial exchequer.

16. That, subsequent to the above, a note was moved on departmental appeal of 

the Appellant for cancellation of the transfer order issued by the 

Respondent, wherein it has been mentioned that the civil servants are to be

dealt in accordance with the government rules and MTI has nothing to do 

with them accordingly the para concerned was approved and resultantly 

Notification No. 1092-98/AE-VI dated 24.01.2018 was issued wherein the

competent authority accepted the departmental appeals and cancelled the 

impugned transfer orders.

(Copy of the order dated 24.01.2018 is Annexure “E”)

17.That thereafter the Appellant took a sigh of relief and believed that justice 

has prevailed thus started performing his duties with more 2eal and



enthusiasm then earlier but the above act was not taken in good grace by the 

Chairman BOG so he started pressurizing the Respondent. No.2 to undo 

the same which he can’t being functus officio but most shockingly the 

Respondent No.2without having authority revoked the order dated 

24.01.2018 vide illegal office order No. 18920-912 /E-V dated 29.01.2018.

(Copy of the order dated 29.01.2018 is Annexure “F”)

18. That the Appellant while gravely aggrieved with the illegal order dated 

29.0i.2018 filed a departmental appeal to Respondent No.l on 06.02.2018 

but most unfortunately the same was regretted vide letter No. SOH-III/8- 

60/2018(Roidar Shah & Others) dated the Peshawar 20.03.2018 (hereinafter 

to be called as impugned order for facility of reference).

(Copy of the Departmental Appeal is Annexure “G”)
(Copy of the Order dated 20.03.2018 is Annexure “H”)

19.That the Appellant while feeling gravely dissatisfied and aggrieved of the 

impugned order dated 29.01.2018 and 20.03.2018.

Hence this appeal inter-alia on the following grounds:-

Gfounds warranting this Appeal:

a. Because the.impugned appellate orders dated 29.01.2018 and 20.03.2018 are 

illegal, unlawful, without lawful authority and thus of no legal effect.

b. Because the impugned ordersare passed without any legal or plausible 

justification and are therefore liable to be reversed.

c. Because the Respondent No.2 being Functus Officio has got no authority 

whatsoever to pass such an illegal order.

d. Because the departmental appeal of the Appellant has ohce been accepted 

thus its annulment on the whims of the Chairman BOG Lady Reading 

Hospital is illegal, unlawful and without lawful authority.

e. Because in similar nature case the Honorable Peshawar High Court, Peshawar 

in its Judgment and Order dated 15.11.2017 has rescued the Appellant therein 

while stating therein that the civil servants are to be dealt in accordance with 

the Government Rules and not under the MTI and by the MTI hierarchy.
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f. Because similar stance has been adopted by this Honorable Tribunal in

Service Appeal No. 480/2017 while rescuing the Appellant.

g. Because the impugned proceedings are due to malafide/ on the part of 

Respondents and are liable to be reversed on this score as well.

h. Because the Respondents are travelling way beyond the scope and approach 

adopted for others thus the approach adopted for the Appellant is hit by the 

Article 10-A and 25 of the Constitution.

i. Because the Appellant is an office bearer of the employees association and 

leaves no stone unturned for the betterment of their fraternity therefore he 

cannot be transferred at single stroke of pen.

j. Because 39 other employees of Ayub Teaching Hospital were transferred due 

to the same reason but there transfer order was cancelled on the next day 

because they reali2ed that civil servarits as well as office bearers cannot be 

transferred during their tenure as a punishment. The Chairman and BOG of 

the AMC Teaching Hospital MTI have not shown undue obduracy and 

vendetta whereas the Chairman of the MTI LRH has been abusing his 

position and close relationship with Mr. Imran Khan (Chairman PTI) and thus 

is browbeating and hoodwinking the government officials with impunity.

k. Because the Appellant is elected President of the Provincial Paramedical 

Association as well as President Paramedical Association Lady Reading 

Hospital therefore his rights are guaranteed and protected under the laws.

1. Because the misgivings of the Respondents against the Appellant is utterly
♦

out of place as the Appellant has not resorted to any illegal activities, so alleged 

against him.

m. Because no provision of the Essential Service (Maintenance) Act, 1958 

mandates any transfer. In fact, the Respondents, while posting the Appellant 

out is committing an offense under the aforesaid Act, 1958.



n. Because once the Essential Services (Maintenance) Act, 1958 is notified, no 

employer can order transfers at all.

o. Because impugned orders are passed in tone and tenor of “punishment”. No 

minor or major punishment can be imposed without due process of law.

p. Because the impugned orders are passed in total disregard of the KP 

Efficiency and Discipline Rules, 2011.

q. Because most surprisingly the Appellants who are neither doctors nor care

givers relating to emergency or for that matter operation theaters are being 

allegedly prosecuted and punished for so called patients crying for survival. 

How Office Assistants, Sweepers, Masalchi, bearers, lift operators and a few 

clinical technicians are answerable for strike staged and held under the 

leadership of doctors.

Because the very act of letting off the doctors and choosing to prosecute only 

low-paid employees and that too as a punishment for approaching this 

honorable court is not only smacked with partiality, unfairness and nepotism 

but is a clear violation of Article 4, 5, 25, 37 and 38 of the Constitution.

r.

s. Because the Constitution of the Islamic Republic of Pakistan confers right 

every citizen of forming of an association as well as grants freedom of 

assembly in the form of protest or otherwise thus the impugned order is 

violative of Article of 16 and 17 of the Constitution, 1973.

on

Because as held numerously by superior judiciary including the apex Supreme 

Court of Pakistan, no civil servant can be transferred except for public interest 

whereas the impugned transfer order is clearly having, a color of punishment 

and is done on so called administrative ground rather than public interest.

t.

K



u. Because as narrated in facts, appellant is office bearer of Para Medical 

Association. It is a policy of the provincial government, duly circulated in the 

Esta Code that Office Bearers shall not normally be transferred during the 

currency of their office to avoid unfair labour practices.

V. Because the Respondents are acting in a manner clearly reeking 

highhandedness, caprice and victimization.

w. Because the Respondents are bent to illegally discriminate amongst health 

care providers and paramedics without any reasonable justification or 

classification.

X. Because the impugned orders are made with sole purpose of creating terror 

and deterrence in heart of doctors by making the Appellant as mere guinea pig 

and scapegoat for no fault on their part.

y. Because recentiy the apex Supreme Court of Pakistan, while suspending a 

Judgment of the Honorable Balochistan High Court, has acknowledged the 

right of peaceful protest and agitation for rights of the government employees 

and declared any clog on it as excessive and illegal.

2. Because Respondents have not treated appellant in accordance with law, rules 

and poHcy on subject and acted in violation of Article 4 of the Constitution of 

Islamic Republic of Pakistan, 1973 and unlawfully issued the impugned 

transfer order, which is unjust, unfair and hence not sustainable in the eyes of 

law.

aa. Because neither ESTA Code provisions does permit the Respondents to pass 

the impugned transfer order nor the Khyber Pakhtunkhwa Government 

Servants (Conduct) Rules, 1987.

hh.Because even .otiierwise, as is apparent on the face of records, impugned 

order is actuated with intent mala se as the Respondents are hell bent to- get rid 

of the appellant at any costs solely on political considerations..

cc. Because since the Appellant is admittedly President of the PPMA who

be transferred out of his place of duty since completion of his office tenure as 

per Policy.

cannot



. Y dd. Because the impugned transfer order is clearly motivated with mala fide 

rather than made in public interest. As the record suggests, the appellant and 

his colleagues are victimized for ulterior motives of the Chairman Board of 

Governors, Lady Reading Hospital

ee. Because even the KP MTI Act, 2015 also protects the services of Appellant.

ff. Because in similar circumstances, the Honorable Peshawar High Court and 

Honorable Services Tribunal has allowed relief in aid of justice.

gg. Because neither the Khyber Pakhtunkhwa Government Servants (Conduct) 

Rules, 1987 nor the Essential Services (Maintenance) Act, 1958 empowers the 

Respondents to pass the impugned orders.

hdi. Because the Appellate authority after accepting the appeal of the Appellant 

vide order dated 24.01.2018 had nullified the transfer orders earlier issued. 

Once deciding the appeal, the appellate authority was no more seized with the 

lis and had no legal authority whatsoever to again reverse the said orders on 

29.01.2018 and once again decide the matter against the Appellant.

ii. .because the impugned order dated 29.01.2018 and that the consequent 

refusal of appeal/representation are illegal, unlawful, without lawful authority 

and thus of no legal effect.

jj. Because once the transfer orders were vacated upon accepting the appeal of 

the Petitioner and others, cancelling the appellate order amounted to transfer 

order afresh which was never made in the public interest but was clearly 

because of the pressure and duress exercised by the Chairman BOG MTI 

LRH.

kk. Because once the earlier transfer orders were cancelled, the Appellant was

restored to his original position and could only be transferred in public 

interest. On the contrary, the Appellant was effectually retransferred without 

being do in public interest when the Appellate authority, under the duress and
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pressure of Chairman BOG MTI, cancelled and withdrawn his appellate order 

on 29.01.2018 which order is clearly smacked with mala fide of law and fact.. 1

11. Because the terms and condition of the Appellant and other civil servants are 

duly saved by virtue of Section 16 of the MTI Reforms Act, 2015 (as amended 

from time to time) and he cannot be adversely effected because of the 

revengeful attitude of the Chairman BOG.

Because the impugned order dated 29.01.2018 is without jurisdiction 

and is clearly a colorful exercise of authority.

mm.

xm. Because appellant will raise other grounds at the time of arguments with the 

prior permission of the Court.

It is therefore most humbly prayed that on acceptance of the instant appeal, 

the impugned Appellate order NO. SOH-III/8-60/2018 (ROIDAR SHAH & 

OTHERS) Dated 20/03/2018 by virtue of which the Appeal filed by the appellant 

dated 06.02.2018 was regretted may graciously be set aside along with original 

impugned order dated 29.01.2018 and the Appellant may kindly be brought back to 

his position prior to 09.02.2016.Any other relief not specifically asked for may also be 

granted to the appellant if deemed fit, just and appropriate.

Appellant

Through ► K

Shumail AhmadJButt,
Advocate Supreme Court of 

Pakistan,

<1

A)
TA

&f /
H Bilal Khan / j
Advocate High Court, ^ 

Peshawar.

I

v. 'J.

AFFIDAVIT
I, Murad Ali, A^taiTr(President All Pakistan Clerks Association, LRH)Presently

posted at MTI, LRH, Peshawar, do herby solemnly declare that the accompanying 

Appeal is true and correct to the best of my ICnowledge and belief and nothing h 

been concealed from this Honorable Tribunal.
as

DEPONENT
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. BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

. V' Service Appeal No., /2018

Murad Ali

Vs

Government of Khyber Pakhtunkhwa etc

Addresses of the Parties

Appellant
Murad Ali,
Assistant,
(President All Pakistan Clerks Association, Lady Reading Hospital), 
Presently posted at MTI, LRH,
Peshawar.

Respondents

Government of Khyber Pakhtunkhwa, 
Through Secretary, Health Department, 
Civil Secretariat, Peshawar.

1.

Directorate General Health Services, 
Through'Director General,
Attached Department Complex,
Khyber Road, Peshawar.

2.

Secretary Establishment,
Government of Khyber Pakhtunkhwa, 
Peshawar.

3.

Hospital Director,
MTI, Lady Reading Hospital, 
Peshawar:

4.

Appellant

Through

Shumail Ahmad Butt, \ 
Advocate Supreme Court of 

Pakistan,



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 72018

Murad Ali

Versus

The Govt, of KPK and Others

Application for Interim Relief in shape of suspension of
Operation of Impugned Appellate order dated 29.01.2018 

and 20.03.2018

May it please this Honorable Court

The Applicant/ Appellant very humbly submit as under:

1) That the Applicant/ Appellant has filed the above-tided Appeal before tliis 
honorable Tribunal today in which no date of hearing has yet been fixed.,

2) That the Applicant/ Appellant has got a prima facie case and is very much 
sanguine of its success.

3) That balance of convenience has got a clear verge in favor of the applicant/ 
Appellant.

4) That content of the accompanying Appeal may kindly be considered as integral 
part and parcel of this application.

It is therefore most humbly prayed that on acceptance of this Application the 

impugned appellate orders date 29.01.2018 and 20.03.2018 may graciously be 

suspended till final decision of the Appeal.

Appellant
Through

Shumail Ahmad Btitt, '
Advocate Supreme Court of 
Pakistan,

/vu
A'

&
H Bilal Khan
Advocate High Cour<r

■/

^ /Affidavit 'vj

It is solemnly affirmed on oatlftliat the contents of this application 
concealed from this Honorable Tribunal.

true and correct and nothing has beenare

'/

- Deponent
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u.uu./nrccl ,uio ixosicci in die i/u.r.itutions .■.■„..ntion.o,l .ir;,,i.i:;t caclu-

rules 1937 as well as cssondui 
rclicvu'.;; from MTf/LRli Pcsh

stand

S.Nu lM DosiAnatiuji
CiJqrc; Jtina

■ I .'\;:ii'r :;i);;lii:,:i I............ ........ -“'7
__ I (Chdr/.'C Niirjc DS-1 6)

I Mr. iMuraJ AIi ' ^
I oin

J______ From
MT[, LRi'l, I'ciJu',

I .‘'1 11. I..ia'';, I’diiiuiu',',!'.

To — Hcinnrks ■ 
Ae-ain.M Viic.mc
IIOM,

/V^i.iiiiii vac.i.'K 
[30,-,L

01.
■TJIQ, Moupiial-Choia\ ar.

1 .llhvM !.• .'•Iwiilii
OMQ, 1 lojim.U 
rj.'iK.iprmn
Al file c)i:;j3Ui,-\l o/'

__ OMC.'; Tori;li:ir.____
OiJQ, iioiplL'il^ •'

___ICDa. K'ohai
SiiiUu Gryup of 
I-Iospiiali, Saidu

_________ __________ ' Sli:irir.'-,\'/:i[.
M'n, LRM, i^cihnv/iir Saidu Croup of 

I J'loapii.Tl^, Saidu 
; dliorifawac.

03. MT/, LKM, ia'i.liii\v,-ir. 

iNi 1 j. Lid ]A':;1i;'umh.

A[;aini( \'iio;uu

Ai]:iljA rjyajiL

Ah/iiM.iiu 'IV.. I (,
j /aiilt,-niinM.:J

. -T*''"-'"' '‘'‘'••liniuihii CnrJ,Lk)|/v )

(.Cladyal Tcriiaiciaa itaJioloLy liS'-l-l )

0-1.

05.
M'J I, LILI1. /'c:/ha\3'ai ■A/jCiioijt vucaiil

pOiL
06. . , SliiuiiiUt Taj

■ (JCTSuruicai L!S-12) Asuirioc vacant 
post.

07. ICoidar Shall
(JCr, Pliannacy DS-12)

MTJ, LIUI l-'cahav.'ar. Services placed or die
iliiiposal of DMO. 
Roiiai.

Asaiacc vacaiic
pO;:(.

Oo. I, i3'‘ir. ;.•JllLialunl.3tl All S;0 L.a.SJi.'u' 
Jsh.ui\\-'arc; oi-'crJy 13S-0-J

I M ]■], LKi i, r'caiia S.iidu Group of 
l-loapiui];; Saidu , • y 
S lKinfjwaL 
Saidu Croup of 
lloipiLilr.Saidu
Sharif.;.\vnv,
Snidu Group of ^
lloapiial.';. Saidu 
Sii.irlf ;:\s'(U.

\i'a.-. Anai/lit vQc^ii;
poat.

00. SartoJ S/.6 iMuharnnifld Kiian 
Lift 0]:c.-ator BS-Od LKTJ, aci.l'.aw.u'. Acaioot Yacaiii

poat.
10. ■ •| Sliaiiid lUaaiJi Cliori S/O \V.aria, j

. I S\s'cc/3cr. LS-02 ...

JiJiyq Luiui S.'oTuira mT;Di ^ ■
A'-'.' S\vccpcrDS-02 ...............

rMT!, LllM, lA'aha^var. Ab.aiiurv'ac.'uii
post. v.

Ar Mri, LK)•^/i'ciila^^'ar. Saidu Croup of* 
iloipifal::; Saidu 
SlurifswoL

Aitaiujciv.acaju
p'oiiX ;* '

12, •Munawar L.'il
S\'/ccpcrBS-02 MT!, LRh, ?ccila^Ya^. • Snidu Group of

Hoipicali, Saidu
A£^aiai;c;vacanl
pOSL

* . ** •»' * '-V

• • All the above iCaff at-c directed to reporc.ot their picices of podtinc v/itiiin threeduyo-'poiil'ivciy:
\

S ci/>exx\'x
. oiKiicroK GdruiKAt, MLALTii seavic[;S^^^-----

AE-Vl ''HVULK I^AirrnUNKMWA, PLSHAWAR.
Copy rt.-Aorded to;- ' A°’^^“'^'-^?-/02/2016

Ol.HodpitaJ Jhircccor. ' I'/ Tf tpr-f r.^ .1
commimicMuon i-nadc bN-hiraa roTomiation w/r to

■ elated 09-02^2016. He te requeeted 'to rS'
stoppinr; Lheir salarios. ' ^ ^eFcve aU dac above CBaplp^^cco by- /

S: Sec A'-
■> , 0.|. DKO Torchar, l-losjhicd, Sv;at

vo,c2aS£zii£^./ I .

They lire directed 
Jo cubniJt chetr 
urriviU rcporCc 
tlii-OLCh i’lU'

P TV,

y



%

BETTER COPY

PAGE NO. 42\

DIRECTORATE GENERAL HEALTH SERVICES
KHYBER PAKHTUNKHWA PESHAWAR

OFFICE ORDER;-

On their involvement in illegal activities contrary to the conduct rules 
1987, as -well as essential services (maintenance) act 1958 and subsequent 
relieving from MTI/LRH Peshawar on account of strike/agitation, leaving the 
patients in emergency and operation theaters crying for survival; the following 
staff stand transferred and posted in the institutions mentioned against each:-

S.No. Name & designation From To Remarks
1. Bilqees Rana 

(Charge Nurse BS-16)
MTI, LRH , 
Peshawar

THQ, Hospital Chota 
Lahore Swabi 
DHQ, Hospital 

______ Battagram______
At the disposal of DHQ
_______ Torghar_______

DHQ, Hosptial KDA, 
Kohat

Against 
vacant post

2. Aster Shaheen MTI, LRH, 
Peshawar 
MTI, LRH, 
Peshawar

Against 
vacant post 
Against 
vacant post

(Charge Nurse BS-16)
Mr. Murad Ali
Office Assistant BS-16

4. Muhammad 
(Clinical 
Cardiology BS-14)

Asim
Technician

MTI, LRH, 
Peshawar

Against 
vacant postv-

5, Johar Ali (Clinical
Technician Radiology 
BS-14)

MTI, LRH, 
Peshawar

Saidu Group of 
Hospitals, Saidu Sharif 

Swat

Against 
vacant post

6. Shamsur Taj (JCT
Surgical BS-12)

MTI, LRH, 
Peshawar

Saidu Group of
Hospitals, Saidu Sharif 

Swat

Against 
vacant post

7. Roidar Shah (JCT, 
Pharmacy BS-12)

MTI, LRH,
Peshawar

Services placed at the 
disposal of DHQ Kohta

Saidu Group of
Hospitals, Saidu Sharif 

_________ Swat________
Saidu Group of 

Hospitals, Saidu Sharif
_________ Swat________

Saidu Group of 
Hospitals, Saidu Sharif
________ Swat_________

Saidu Group of 
Hospitals, Saidu Sharif 
_________ Swat________

Saidu Group of 
Hospitals, Saidu Sharif

--------------------------------   ,_Swat__________
All the above staff are directed to report at their places of posting within 

three days positively.

Against 
vacant post 
Against 
vacant post

8. Mr. Muhammad Ali,
S/o Lakhar Khan War 
Orderly BS-04

MTI, LRH, 
Peshawar

9. Sartaj S/o Muhammad 
Khan Lift Operator BS-

MTI, LRH,
Peshawar

Against 
vacant post04

10. Shahid Masih Ghori 
S/o Waris Masih 
Sweeper BS-02_________
Ishaq Butta S/o Butta 
Masih Sweeper BS-02

MTI, LRH,
Peshawar

Against 
vacant post

11. MTI, LRH, 
Peshawar

Against 
vacant post

12. Munawar Lai Sweeper 
BS-02

MTI, LRH, 
Peshawar

Against 
vacant post

Sd/-
DIRECTOR GENERAL HEALTH SERVICES 

KHYBER PAKHTUNKHWA, PESHAWAR
Dated Peshawar 09.02.2016No. 2267-84/AE-VI

Copy forwarded to:- \

1. Hospital Director, MTI, LRH, Peshawar, for information w/r to 
communication made by him regarding subject vide his letter 
0.68/HD/LRH dated 09.02.2016. He is requested to relieve all the above 
employees by stopping their salaries.
Medical superintendent, DHQ, Hospital KDA, Kohtat.They ai-e directed 
Medical Superintendent, SGTH, Teaching Hospital, Swat.
DHQ Torghar.
Medical superintendent, DHQ, Hospital Battagram 
DHQ Swabi

2.
3.

To submit their 
Q arrival reports 

through Fax

4.
5.
6.
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6^. Y
Chairman Secretary General^resident

I fOHARALI
I 3sc(i-I) Radiology 

:ell; 0334-9105S46

SIRAJ-UD-DIN RURKI
Bsc(H) Dialysis. L.L.B 

Cell:0333-9I50606 '

SYED ROIDAR SHAH
Bsc(i-l) Physiotherapy,M.A 

Cell;0333-9l3n80

: 34i/ir)/rriMA-KPK Dale: 73/02/2016.^cf: a

The Secretary,
Health Department,
Govt of Khyber Pakhtunkhwa, 
Peshawiir.
Proper channel.[rough:

j

IBJECT: APPEAL FOR CANCELLATION OFTRANSFFTi ORnFPS OF OFFICE REARERS 
RESPECT OF VARIOUS CATEGORIES OF PARAMEDICS. NURSES CT ASS.IV 
CLERKS AND SANITATION STAFF.

IN

sp. Sir,
We, tlie cabinet members of Provincial Paramedical Association, Khyber Pakhtunkhwa 

have the honour to state that various categories of subject staff of Health Department. Khyber 
akhlunkhwa working in MTl’s including Lady Reading Hospital and Khyber Teaching 

Hospitals, Peshawar have been transferred on OI-OPDOlb. & 11-02-2016 (majority of them 
otiice bemrers of various Associations), (copies allnched), as a result of punishment on account of 
peacetu protest throughout the Province of ail staff i.ncluding teaching faculty, doctors etc but

luCCLCS” ““-'s cvn
_ ^ Similarly above categories of 39 numbers of staff were also transferred from Avub

caching Hospital & Complex, Abbottabad (copies attached), but later on their transfers have 
been cance led by the worthy Chief Minister. c& Health Department. Khyber Pakhtunkhwa 

lecommendation of Mr. Mushtaq Ghank Advisor 
KPK (copies attached).

are

on
CM for Information & Higher Ediicatito ion,

'S therefore, humbly requested to your good self to.kindly cancel transfer orders of the 
< 'e mentioned staff and office bearers of various associations in the best interest of 
employees, institution and public and for smooth functioning of health institutions. .. .

Thanking you in anticipation.Copy for information and n/a to:
I. Director General Health Services KPK.

Sincerely yours

0-
Syed Roidar Shah 
Secretai-y General, PPMA, KPK 
President PMA, LRH 
President Health Employees 
Coordination Council LRH,
Cell // 0333-9131180

o3A 7
3
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jaapaSiTO.BK SUBSTITUTED TOR TKK SAME NUMBER AND DATE

mBE^ALmukim ssevices
3*1#,.:# ^-KEYBEK PAKM’rUN B3MA FESEAWA^^

_______________________ _________ ____
I E-iViijii Af/firojs.- n^v/n^'l'JJ:•.9y.l}l!00A•J://.l,l ofnco rin/ au^'X/um'.) \?j i:xi:ii.itij:i;// uy i-ii2J0iiiy, y::JO.iyo-i‘.ix //. oy]-y:'iOi::o

of .office, order, NO.G30S-15/HD/LRH dated 05.05.2017, this f^irectofpp,^’ 
09.02.2016, NO..230S-20/AE-VI dated lC.02.2oli,[ i: 

01,02.2016jNo. 2441-55/AH-VI dated'l7.02.2016,-No. SOH-[II/l-:l/20l6 datld’ 

dated ::L7.02.2016 & No.;i7i;0-R3//>er::onnel dateti 111.03.20:16

l«Si 4 ^
Officials are hereby relieved and directed to 
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forwarded to tho;-
A. ’:5|fA‘’AKhybcr Pakluunkhwa Peshawar.
■;' '■'^ Sbcrocary to .Govt; of Khyber Pakhtunkhwa Mealth Department Po.shawar.

OpporpI Khyber Pa|<htunkhwa 'Peshawar.
,MTI/LRH Peshawar w/r to his fetter referred to above. 
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Order

4i4W ? 0^
'n Ghani, District

^0.]].20I7
CounseJ for the appeiiant, ,Mr. Usma

"■ fc rewdsms p„,„, ,
penused. ^ ^^guments heard

Attorney 

Muzammil 

and recoi'd

Advisor and Mr.

1

This appeai is also dismissed
per detailed judgmentplaced on file in 

Roidar Shah 

Health D

of today
458/2017 entitled “Syed

connected 

~vs- The Govt;
service appeal No.
ofKhyberPakhtunkhwa

through Secreta 

awar and 3 others”. Parties 
consigned to the record room.

epartment, Civil Se 
Jcft to bear their own cretariat, Pesh

arecost. File be

/]

4/
} ture copyCertifLcd t

c:.'^mSSnya
Tribunal,

Peshawar

Khyt-.
Senh

•Date of Preecrr^s'tthnri! e-f
Numbered v.-'.t;'--------^--------- —

Cof'tyrnS'-F-c---- -----
I

Urgent -....

■ Tdtii!;'----------------

•N^iivnc cfC.cv';
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE 
TRIBUAL.PESHAWAR.

Appeal No. 458/2017

Date of Institution ... 12.05.2017

Date of Decision 30.11.2017

Syed Roidar Shah,
Clinical Technician(Pharmacy),
(President Provincial Paramedic Association 
President Paramedical Association Lady Reading Hospital), 
Presently posted at MTI,LRH, Peshawar.

as well as

(Appellant)

VERSUS

The Govt: of Khyber Pakhtunkhwa through Secretary, 
Health Department, 
others.

1.
Civil Secretariat, Peshawar and 3

(Respondents)

MR. SHUMAIL AHMAD BUTT 
Advocate For appellant.

MR. MUZAMMIL KHAN, 
Legal Advisor For respondent no.4

MR. JAVED IQBAL GULBELA, 
Legal Advisor For respondent no.4.

MR. USMAN GHANI, 
District Attorney 
respondents.

For official

MR. NIA2 MUHAMMAD KHAN, 
MR. AHMAD HASSAN,

... CHAIRMAN
MEM BER( Executive)

ATTESTED

KI; vE c: ETt k li:' I r;: h \va 
Ecr' :• Tril-'iinul,

!
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JUDGMENT

NIAZ MUHAMMAD KHAN. CHAIRMAN.-

This judgment shall dispose of the instant service

appeal as well as connected service appeals no. 465/2017

entitled ShamS“Ut“Taj, no. 466/2017 entitled Murad Ali, no.

467/2017 entitled Muhammad Aii, no. 468/2017 entitled

Muhammad Riaz Barki, no. 469/2017 entitled Shahid Masih

Gharui, no. 470/2017 entitled Mujahid Azim, no. 532/2017

entitled Rooh-ul-Amin no. 533/2017 entitled Niaz Muhammad,

no. 534/2017 entitled Yaqoob Masih, no. 535/2017 entitied

Hamayun, no. 536/2017 entitied Noor Rehman, 537/2017

entitled Sartaj, no. 538/2017 Imdad Ullah, no. 539/2017

entitled Johar Ali, no. 540/2017 entitled Ms. Sajida Parveen,

no. 541/2017 entitled Ms. Gulshan Ara, no. 542/2017 entitled

Ms. Sumbal Firdous, no. 543/2017 entitled Ms. Aster-

Shaheen, no. 544/2017 entitled Bilqees Rana, no. 511/2017

entitled Muhammad Asim, no. 527/2017 entitled Isam Gul
4

and no. 552/2017 entitled Farrukh Jalil as similar questions of

law and facts are Involved therein.
ATTESTED

EXAMWER
Khybcr

Sc:vicj Tribunal, 
Pcivliawur

I
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2. Arguments of the learned counsel for the parties heard 

and record perused.

FACTS

3. The appellants were transferred through an order dated 

09.02.2016 against which they filed departmental appeals 

23.02.2016 and then the appellants filed writ petition 

17.02.2016 and the worthy Peshawar High Court, Peshawar 

through its judgment dated 25.04.2017 dismissed the writ 

petition on the ground of jurisdiction in view of Article-212 of

on

on

the Constitution of the Islamic Republic of Pakistan and 

thereafter they filed the instant service appeals on

12.05.2017.

ARGUMENTS

4. Learned counsel for the appellant argued that delay in 

filing present service appeals was due to confusion 

jurisdiction of the Service Tribunal. As in the impugned 

transfer orders there was mention of a law i.e West Pakistan 

Essential Services (Maintenance) Act 1958, which misled the 

appellants in choosing the forum for redressai. That the 

appellants in good faith believed that the above mentionedA .
not fall within the terms and conditions of the civil

qua

'Mm
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A

servants and therefore, this Tribunal had no jurisdiction.'That 

the appellants then bonafideiy, in good faith and with due- 

diligence preferred writ petition for redressal of.their remedy 

before the worthy Peshawar High Court but unfortunately the

same could not hold good for their lordships of the Peshawar

High Court and the Peshawar High Court vide order dated

15.07.2017 dismissed the writ petition for want of

jurisdiction. He further argued that alongwith the

memorandum of appeals before this Tribunal the appellants

filed applications for condonation of delay under Section-14 of

the Limitation Act 1908. He next contended that under

Section-14 of the Limitation Act pursuing remedy before

wrong forum with due diligence and good faith is an

established ground for condonation of delay. He next

contended that such good faith and due diligence can be

gathered from the circumstances of the case argued by him

above. The circumstances were such in nature which would

result in presuming that the appellants were misled and then

they knocked the door of the Hon'ble Peshawar High Court.

The learned counsel for the appellants in order to augment 

^'^his stance relied upon the judgments reported as 2017 PLC
j

r(C.S) 692 and 2007 PLC (C.S) 870. The learned counsel for
'■'a

y'

t V »

■d
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the appellant then also argued the appeal on merits by

highlighting that the Government was not authorized under

the West Pakistan Essential Services (Maintenance) Act, 1958

to transfer the appellants as the said law was in force at that

time. He particularly referred to Section-4 of the Act in this

regard. He then went on to argue that in accordance with the

transfers/postings policy of the Government, the office

Bearers of the Association could not be transferred. That most

of the appellants are Office Bearers. That some of the

appellants are menials which could also not be transferred out

of the District as per the Policy of the Provincial Government.

That the impugned orders speak on their own that all

transfers were made as punishment which is not approved by 

law and also by so many judgments of the Superior Courts.

That the impugned orders are Therefore, void orders and no

limitation, at all, shall run against the void orders which is an

admitted position of law at present.

On the other hand Legal Advisor for respondents argued 

that the present appeals are hopelessly time barred. That the

5.

judgment pressed into service by the learned counsel for the 

'^^^^ppellants reported as 2017 PLC (C.S) 692 was passed under 

^ilar circumstances as in the same judgment the writ
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was sent back to the departmental authority for treating the

same as departmental appeal which Is not the case here.

Learned Legal Adyisor also relied upon judgment reported as

2010 SCMR 1982 in support of his arguments that limitation

is an issue which should be taken seriously and not lightly.

The learned Legal Advisor further argued that filing of

departmental appeal by the appellants on 23.02.2016 itself

manifests that the appellants knew that the matter was of

one of the terms and conditions of civil servants and after the

filing of that departmental appeal, appellants were bound to

have had recourse to Section-4 of the Khyber Pakhtunkhwa

Service Tribunal 1974 but instead the appellants filed the writ

petition before the Peshawar High Court which was not

allowed.

6. The learned District Attorney for official respondents

argued that the very departmental appeal is defective as the

same, was filed by all the appellants jointly and under Rule-

3(2) of the Khyber Pakhtunkhwa Government Servants

(Appeal) Rules, 1986 joint appeal is not allowed. He further 

argued that the application for condonation of delay is moved 

'^nder Section-14 of the Limitation Act 1908 but under 

sd?:tion-9 of the Khyber Pakhtunkhwa Service Tribunal Act,



7
\

1974 Section-14 is not applicable in the proceedings before

this Tribunal. That this Tribunal has already given judgments

in two appeals No. 1395/2013 entitled "Momin Khan-vs-

Government" and No. 1396/2013 entitled "Zaheerullah-v.s-

Government" on 28.11.2017 in which the effect of judgment

reported as 2017 PLC(C.S) 692 has been discussed and the 

period was not condoned due to pursuing the case before 

wrong forum. He further argued that the appellants were to 

explain each and every day. delay which has not been done by

the appellants.

CONCLUSION.

This Tribunal is first to decide whether the present7.

appeals are within time and if not then this Tribunal cannot

discuss the merits of the appeals. The pivotal question for

determination to reach the conclusion is whether pursuing a

case before a wrong forum is a valid ground for condonation

of delay in appellate jurisdiction. The application for

condonation of delay is moved under section-14, of the

Limitation Act, 1908. Though Section-14 is not applicable in

the proceedings before this Tribunal. The august Supreme 

-Court of Pakistan in the judgment of Larger Bench reported as
■>..

2016 PLD 872 while discussing the applicability of Section-14



s
V\

of the Limitation Act has decided that provision of Section-14

of the Limitation Act are not applicable in all appeals even

before the normal Civil Courts. But again in the said very

judgment it is held that v^herever Secion-5 of the Limitation 

Act is applicable then the reasons given-in Sectiom-14 of the 

Act can be taken into consideration for deciding the sufficient 

cause. In the said very judgment the august Supreme Court 

' of Pakistan while discussing many judgments of the august 

Supreme Court of Pakistan prior to 2016 has resolved the 

issue once for al! by declaring many judgments as per 

In the judgment of the larger Bench the august 

Supreme Court of Pakistan has allowed the condonation on 

the ground of pursuing the remedy in good faith and due 

diligence and the august Supreme Court of Pakistan has

incunum.

further held in that very judgment that pursuing case in

wrong forum per se cannot be presumed to be pursuing in

good faith and due diligence unless the valid and sufficient

reasons are given in the application for condonation of delay 

which misled the party or for that matter their counsel for 

choosing wrong forum. The judgment relied upon by the 

''^Pvcounsel for the appellant reported as 2007 PLC(C.S) 870 is 

discussed in the judgment of larger Bench mentioned

■6
'/ •
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above. This judgment has now merged in to the judgment of 

the larger Bench. Now we are to see whether the appellants 

have mentioned any ground in the application for condonation 

of delay which misled them or their counsel to choose wrong 

forum. If we go through the applications for condonation of 

delay in these appeals there is only general mention of the 

appellants pursuing the case innocently and bonafidly. No 

particulars of the circumstances which misled the appellants

to choose the wrong forum are mentioned. The learned

counsel for the appellants today added the ground which

misled the appellants for choosing the wrong forum but this

ground is not available in the applications for condonation of

delay. The august Supreme Court of Pakistan in that very

judgment has also cited certain examples of misleading the

counsel or his client by formulating two questions on this very

subject. In question No.2 regarding wrong advice of the

counsel for the appellant pursuing the remedy before the

wrong forum their lordship have added that the person

seeking condonation of delay must explain delay of each and

every day and should establish that the delay was caused by 

reasons beyond control of that person (or counsel) and that 

tie,''was not indolent, negligent or careless in initiating and

V \'9
^9
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pursuing the actionable right which had accrued in his favour. 

Mere incompetence of the counsel, inadvertence, negligence 

or ignorance of law is held to be no ground. One of such 

examples given by their lordships is that of drawing the 

wrong decree sheet by the trial court as to valuation for the 

purpose of appeal due to which a counsel was misled into 

choosing the appellate forum was a valid ground. In this very 

judgment actus-curiae per se has not been approved to be a 

sweeping ground for condonation of delay while answering 

question no. 3. So in the light the judgment of the Larger 

Bench the appellants have failed to mention the specific 

ground in the application for condonation which misled them 

or their counsel for approaching a wrong forum. Secondly, if

the arguments of the learned counsel for the appellants are 

made part of this application then we are to see whether that 

ground really misled the appellants or their counsel to 

approach the proper forum. As discussed above the crux of 

the'arguments of the learned counsel for the appellant is that

the appellants/counsel were misled in believing because the

impugned order had mentioned Act of 1958 which Act was

^'^nnot part of the terms and conditions of the civil servants and 

they approached the

I'"'''

worthy Peshawar High Court. If



\
■'-y
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go through the impugned order the said order has simply 

transferred the appellants. The transfers are very much part 

of the terms and condition of the civil servants under the 

Khyber Pakhtunkhwa Civil Servants Act 1973. If any civil

we

servant is transferred wrongly or in exercise of any of the

other than the Khyber Pakhtunkhwa Civilpowers given

Servants Act, 1973 the matter still remains that of transfer, 

jhere arises no question of any misleading that how transfer 

the basis of a law/rules other than Civil Servants Act oron

Rules there-under fell outside the purview of this Tribunal. 

Every day the civil servants are transferred on the basis of 

wrong notifications, by applying wrong law or rules which give 

of action to the Civil Servants to challenge the same 

before this Tribunal. Mentioning of any right or wrong law 

misleads any person if the net outcome of the order is 

transfer. So far as judgment reported as 2017 PLC (C.S) 692 

is concerned that judgment has got no application to the 

present appeal for the reason that in the said judgment the 

departmental authority was directed to consider the writ 

petition as departmental appeal. Secondly in this judgment 

judgment of larger Bench was not considered. And if there 

discordance between judgments of the august Supreme

cause

never

A

I
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Court of Pakistan the one of larger Bench shall prevail. The

learned counsel has also not been able to convince this

Tribunal that how the transfer orders are void and no

limitation shall run in these appeals. All illegal orders are not 

void orders as is jurisprudentially settled. The objection of 

learned District Attorney as to joint appeal is not fatal as no 

penal consequences are mentioned and at the most it is

directory.

This Tribunal is therefore, of the view that no sufficient8.

cause has been shown by the appellants in pursuing their

cases before a wrong forum and the application for 

condonation of delay cannot be accepted. Ail these appeals 

being time barred are dismissed. Parties are left to bear their

own costs. File be consigned to the record room.

(NIAZ MUHAMMAD KHAN) 
CHAIRMAN

(AHMAD HASSAN) 
MEMBER

ANNOUNCED
30.11.2017

CerfJned

i>crviccTrihnnnl

Approved For Reporting^•Te copy



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRI

Service Appeal No., /2017

Murad Ali,
Office Assistant
(President All Pakistan Clerk Association LRH) 

Presently posted at MTI, LRH,
Peshawar.

,s ‘-•k-S ...
hi N

Appellant
P" e r s u s

1. Government of Khyber Pakhtunkhwa, 
Through Secretary, Health Department, 
Civil Secretariat, Peshawar.

Directorate General Health Servi
Through Director General-,
Attached Department Complex,
IChyber Road, Peshawar.

Secretary Establishment,
Government of Khyber Pakhtunkhwa, 
Peshawar.

Hospital Director,
MTI, Lady Reading Hospital,
Peshawar.

2. ces,

m3, 1 k

GHisauV4.

Respondents

SERVirF. APPF.AT UNDER SECTTOTsT-A OF TFTF khyber
1974 AGAT1V<;t TTtjp 

2267.84/AE-VT DATFn 
008-15/HD/t RH DATFn 

6360-68/AF-VI DATF.n iQ.n.S 7017 
^EEN TRANSFFFWFr) PROIU lumr 

„ ^^^^ERE HF. WAQ left at 'Ttr-c

pakhtunkhwa SFRArrFp 
impugned

■TRIBUNAT8 Arm 
ORDER. KTOTRAN.SFFR

09/02/2016 RELIEVTNf; ORDFR 
05/05/2017 AND OFFICE QRDFR Tvr> 

WHEREBY THE APPFT.LANT HAg 
LRH, TO DISTRIPT TORDHAr 
DISPOSAT

No.

May it please this Honorable Court
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\yr1. That the Appellant is a civil servant appointed against a vacant post at Lady 

Reading Hospital, Peshawar and has started his career with zeal and 

dedication and served the public at large on several positions since his 

appointment to the best of his abilities and full satisfaction of his superiors 

and since then he is performing his duties at the aforesaid hospital. Presently : 

he is working as Assistant at the hospital. It is pertinent to mention here that 

the Appellant is President of All Paldstan Clerks Association (APCA) 

LRH, Pcvshawar.
(Copy of notification as President LRH is annexure “A”)

2. That upon promulgation of Kliyber PakhtunkJiwa Medical Teaching 

Institutions Reforms Act, 2015 (Khyber Pakhtunkhwa Act No. IV of 2015), 

Para Medic Association, LRH, Peshawar filed a Writ Petition No. 2643- 

P/2015 questioning creation of surplus pool, asked, for directorship for the 

Paramedics in the Boards of Governor of MTI and questioned the clause of 

“tiU further order”.

(Copy of the Writ Petition # 2643-P/2015 is Annexure “B”)

3. That this Writ Petition was taken up for hearing alongside numerous other 

writ petitions by a larger Bench so specially constituted to deal with matters 

of vires of tlie Act, 2015 ibid and otlier related issues. It is a matter of 

record that while dismissing other Petitions against the vires of the Act, 

Writ Petition No. 2643-P/2015 was partially accepted in Judgment and 

Order of the Honorable Larger Bench dated 23.12.2015 as this Honorable 

Court while acknowledging and appreciating the merits of the matters 

agitated by paramedics, allowed their plea against “further orders” and their 

representation in Board of Governors. \
\

\4. That seeking enforcement of constitutional rights through a Constitutional 

Petition was not taken in good grace either by the Respondents or for that 

matter by the Chairman Board of Governor, LRH Peshawar, who is 

championing the cause of so-called reforms in MTTs and is acting as quasi 

advisor to the Respondent Government. He had been heard saying 

numerously that he would make sure chat no one can stay in MTIs if he is 

challenging him or questioning his wisdom and authority.

\

r • T'"
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5. That it is worth mentioning that Appellant being low paid staff working as 

Assistant at Medical Teaching Institute namely Lady Reading Hospital and 

has not opted MTI service and is thus working in direct control and 

supervision of Respondents No.l to 3 as amended Section 16 of Khyber 

Pakhtunkhwa Medical Teaching Institutions Reforms Act, 2015 states that all 

civil servants serving in MTIs may within a period to be notified by the 

Government, opt for employment of MTI, their service structure, promotion 

and disciplinary matters etc but fortunately or otlierwise the period has not

been yet notified by tlie Government.
(Copy of the MTI Amended Act, 2015 is Annexure “C”)

6. That while momentarily parting from the discussion at hand, it is significant 

to point out that while misinterpreting a certain part of the Judgment of the 

larger Bench dated 23.12.2015, Respondent No. 1 Government through a 

SO(R-II)/E&D/l-6/2009 dated 08.02.2016, whileNotification No.
purportedly exercising powers under Section 4 of the West Pakistan 

Essential Services (Maintenance) Act, 1958 and in total defiance to the very

and spirit of the Act, 2015 has issued direction to all the persons 

working or engaged/in the Medical Teaching Institutes not to leave their 

place of duty without prior permission of tire competent authority.

(Copy of the Notification under Essential Services Act is Annexure “D”)
(Copy of the WP Essential Services (Maintenance) Act, 1958 is Annexure “E”)

intent

1. That meanwhile, Government took certain steps to dissolve Post Graduate 

Medical Institute (PGM^ that wound up concerned doctors. Demands were 

also being raised for grant of health professional allowance. In ^s 

backdrop, Respondent No. 1 issued the Notification under Essential 

Services Act. While displeased with this Notification and so-called^

imposition of emergency amongst other issues. Doctors working in these \ 

Hospitals and MTIs started protesting against the Government. This

healtii professionals primarily led byagitation aggravated furtiier and 

doctors announced strike on 09.02.2016. The fact of strike, led by doctors

some

also widely reported botli in print and electronic media.

(Copies of press clippings ate Annexure “F”)
was



^ 'w
8. That after a couple of days of negotiations, all the demands of doctors 

acceded to and they were all let off, without any proceedings but the poor

were
\ :

low-paid paramedics who had no visibility whatsoever in the so-called strike 

and had not been concerned with any ER or OTs are being punished 

without the mandate of law.

(Copies of the news reporting calling off of the strike are Aiinexure “G”)

9. That while seized of an opportunity to get rid of office bearers and some of 

thfe members of Para Medical Association, and while actuated with clear mala 

fide and political agenda. Respondents instead of proceeding against doctors, 

chose to, victimize low-paid employees wliile showing more loyalty to the 

Chairman Board of Governors LRH, issued an office order bearing No. 

2267.84/AE-VI DATED 09/02/2016 wherein he transferred the appellant 

and several others of their duties in absolute ignorance and violation of 

attending law and circumstances. It is important to point out that the 

appellant is a permanent civil servant and office bearer of the association at 

several levels therefore cannot be left at the mercy of Respondents and 

there most influential political figure whom have no authority to issue any 

order or treat the appellant in any manner, in grave infraction and defiance 

of the law on question. Thus tlie Appellant, along with other office bearers, 

thus ordered to be transferred out of his concerned MTT to a far flung 

place of the Province by virtue of Office Orders dtd 09.02.2016 issued by 

Respondent No. 2. The Office Orders read:

was

“On their involvement in illegal activities contrary to the 

conduct rules 1987, as well as essential services 

(maintenance) Act 1958 and subsequent relieving from 

MTI/LRH Peshawar on account of strike/agitation, 

leaving the patients in emergency and operation theaters 

crying for survival; the following staff stand 

transferred..... ”

\

\
\

(Copy of the transfer order is Annexure “H”)

10. That tlie appellant, wliile was having no otlier remedy, filed departmental 

appeal bearing No. 341/16/PPMA-KPK dated .23,02.2016 to the



Respondent. No.l being Competent Authority in hope that he will get relief 

from that forum but in vain as over a year has been passed and yet no 

fruithil result has been given to the appellant and still his Departmental 

Appeals/Representations is pending before the Departmental Authority 

who was under legal obligation to decide the same within statutory period.

(Copy of the Departmental Appeal is annexute “I”)

11. That the Appellant along with many otliers were aggrieved of the Transfer 

orders made under the garb of Essential Service (Maintenance) Act, 1958 or 

otherwise (hereinafter referred to as “impugned orders” for facility of 

reference only) challenged the same before the Honorable Peshawar High 

Court by way of W.P. No. 557-P/2016 titled as ^JoharAU and Others ys 

Government of Khyber Pakhtunkhwa efc" wherein interim relief was 

granted to the Appellant along with many others which remained intact for 

over a year or so but the case was heard by a Division Bench of the 

Peshawar High Court on 25.04.2017 wherein they have heard the arguments 

at length but unfortunately the aforesaid petition was dismissed while 

holding that the Appellant and others are civil servants and their grievances 

relate to the terms and conditions of the service therefore the- appropriate 

remedy for seeking the redressal of their grievance is Services Tribunal.

(Copy of the WP.557-P/2016 and Judgment dated 25.04.2017 is Annexure “J”)

12. That soon after the decision rendered by this Honorable Court in W.P 557- 

P/2016, the . Respondent No.4 issued relieving order No. 6308- 

15/HD/LRH dated 05.05.2017 of the Appellant and directed him to 

report to the office of Respondent No.2. Further on 10/05/2i(^17 the 

Respondent No.2 issued office order No. 6360-68/AE/VI and directed

the appellant and others to report to their new place of work. It is of 

significance importance that Respondent No.4 is not a competent Authprity 

to relieve the Appellant therefore his act of relieving the Appellant is in total 

defiance of the law and policy.

(Copy of the Relieving Order and Reporting to new place are Annexure “K**)

13. That it is also worthwhile to point out that association was allotted a 

separate office by the then Chief Executive of the Aforesaid hospital 

wherein office bearers are easily accessible to all the association members as



well as the Appellant use the place for office purposes. It is a policy pf the 

provincial government, duly circulated in the Esta Code that Office Bearers 

shall not normally be transferred during the currency of their office 

therefore the Appellant rights are protected as per policy and is thus not ^ 

transferrable outside Lady Reading Hospital but the Respondent No. 2 

issued Transfer and Posting Order of Appellant, while ignoring the 

aforesaid policy and settled legal position qua union member employees, to 

District Kohat. ...

(Copy of the allotment of the office is Annexure “L”) 
(Copy of the Govemihent policy is Annexure “M”)

14. That even previously the Honorable Peshawar High Court as well as this 

Honorable Forum has intervened and tlirough interim relief prevented 

adverse action against Petitioner(s)/Appellant who are being victimized for 

their stance against the Government or who are office bearers of 

association.

(Copy of the Order of this Honorable Court is Annexure **N”)

15. That it is also important to point out that due to tiie afore stated strikes etc 

39 employees of Ayub Teaching Hospital were also transferred out to far . 

flung areas of the province but due to the intervention of the Special 

Assistant to Chief Minister, Mushtaq Ahmad Ghani the transfer orders of all 

the 39 employees were recalled and they were remained at their earlier 

places of work.

(Copy of the Order pertaining to ATH is Annexure "O”)

16. That feeling gravely dissatisfied and aggrieved of the impugned order 

Hence this appeal inter-alia on the following grounds:-

\

Grounds warranting this Appeal:

a.. Because the impugned order is illegal, unlawful, without lawful authority and 

thus of no legal effect.

b. Because the impugned transfer order is passed without any legal or plausible



justificfition and is therefore liable to be reversed.

\
c. Because the Appellant and other office bearers have been allotted office at 

the Lady Reading Hospital for the betterment of their fraternity therefore he 

cannot be transferred at single stroke of pen.

d. Because 39 other employees of Ayub teaching Hospital were transferred due 

to the same reason but there transfer order was cancelled on the next day 

because they realized tiiat civil servants as well as office bearers cannot be 

transferred during their tenure.

: e. Because the Appellant is elected President of All Pakistan Clerks Association , 

LRH dierefore his rights are guaranteed and protected under the laws.

f. Because the misgivings of the Respondents against the Appellant is utterly 

out of place as the Appellant has not resorted to any illegal activities, so alleged 

against him.

g. Because no provision of the Essential Service (Maintenance) Act, 1958 

mandates any transfer. In fact, the Respondents, while posting the Appellant 

out is committing an offense under the aforesaid Act, 1958.

h. Because once the Essential Services (Maintenance) Act, 1958 is .notified, no 

employer can order transfers at all.

*: *

i. Because impugned orders are passed in tone and tenor of “punishment”. No \
\

minor or major punishment can be imposed without due process of law.
\

\
j. Because the. impugned orders are passed in total disregard of the KP 

Efficiency and Discipline Rules, 2011.

k. Because most surprisingly the Appellant who is neither doctor nor care-giver 

relating to emergency or for that matter operation theaters are being allegedly 

prosecuted and punished for so called patients crying for survival. How Office



Assistants, Sweepers, Masalclii, bearers, lift operators and a few clinical 

technicians are answerable for strike staged and held under the leadership of 

doctors.

- \

1. Because the Appellant is office Assistant therefore he has got

with operation or treatments of patients therefore allegation against the 

Appellant in the transfer order stands baseless.

no concern

. Because the very act of letting off the doctors and choosing to prosecute only 

low-paid employees and that too as a punishment for approaching this 

honorable court is not only smacked with partiality, unfairness and nepotism 

but is a clear violation of Article 4, 5, 25, 37 and 38 of the Constitution.

m

n. Because the Constitution of the Islamic Republic of Pakistan confers right 

every citizen of forming of an association as well as grants freedom of 

assembly in the form of protest or otherwise thus the impugned order is 

violative of Article of 16 and 17 of the Constitution, 1973.

on

o. Because as held numerously by superior judiciary including the apex Supreme 

Court of Pakistan, no civil servant can be transferred except for public interest 

whereas the impugned transfer order is clearly having a color of punishment 

, and is done on so called administrative ground rather than public interest

p. Because as narrated in facts, appellant is office bearer of APCA. It is a poHcy 

of the provincial government, duly circulated in the Esta Code that Office 
Bearers shall not normally be transferred during the currency of their office to^ 

avoid unfair labour practices.
\

\
\\

• q. Because the Respondents are acting in a manner clearly reeking 

highhandedness, caprice and victimization.

Because the Respondents are bent to illegally discriminate amongst health 

care providers and paramedics without any reasonable justification or 

classification.

. r.



Because die impugned orders are made with sole purpose of creating terror 

and deterrence in heart of doctors by making the Appellant as mere guinea pig 

and scapegoat for no fault on their part.

:■ s

N

Because recendy the apex Supreme Court of Pakistan, while suspending a 

Judgment of the Honorable Balochistan High Court, has acknowledged the 

right of peaceful protest and agitation for rights of the government eniployees 

and declared any clog on it as excessive and illegal.

(Copy of the press clippings reporting Supreme Court judgment are Annexure “P”)

•• t.

. 4

u. Because Respondents have not treated appellant in accordance with law, rules 

and policy on subject and acted in violation of Article 4 of the Constitution of 

Islamic Republic of Pakistan, 1973 and unlawfully issued the impugned 

transfer order, which is unjust, unfair and hence not sustainable in the eyes of 

law.

Because neither ESTA Code provisions does permit the Respondents to pass 

the impugned transfer order nor the Khyber Pakhtunkhwa Government 

Servants (Conduct) Rules, 1987.

V.

w. Because even otherwise, as is apparent on the face of records, impugned 

order is actuated with intent mala se as the Respondents are hell bent to get rid 

of tlie appellant at any costs solely on political considerations.

. Because since die Appellant is admittedly President of the APCA who cannot 

be transferred out of liis place of duty since completion of liis office tenure as 

perPoHcy.

X

: y. Because the impugned transfer order is clearly motivated with mala fide\ 

rather than made in public interest. As the record suggests, the appellant and 

his colleagues are victimized for ulterior motives of the Chairman Board of 

Governors, Lady Reading Hospital.
\

. Because even the KP MTI Act, 2015 also protects the services of Appellantz

aa. Because in similar circumstances, the Honorable Peshawar High Court and 

Honorable Services Tribunal has allowed relief in aid of justice.



M'\j ; hh.Because neitlier the Khyber Palditunkl
Government Servants (Conduct) 

Rules, 1987 nor the Essential Settees (Maintenance) Act, 1958 empowers the

iwa
/

3,
Respondents to pass the impugned orders.

. Because appellant will raise other grounds at the time of arguments with the 

prior permission of the Court.

cc

It is therefore most humbly prayed that on acceptance of the

instant appeal, the impugned transfer order. No. 2267.84/AE-VI DATED 
0^02/2016, RELIEVING ORDER NTn 6308-15/HD/LRH DATF.n 
05/05/2017 and OFFICE ORDER NO. 6360-68/AE-VT DATED 10,05.2017 

rriay graciously be set aside. Any other relief not specifically asked for may 

also be granted to the appellant if deemed fit, just and appropriate.

Appellant

Through

Ahmad Butt,Shu
Advocate Supreme Court of
Pakista
&
H Bilal 
Advocate fAgh Court, 
Peshawar.

f ty /Q5/2017Dated:

AFFIDAVIT
I, Murad Ali, Assistant (President All Pakistan Clerks Association, LRH)Presently 

posted at MTI, LRH, Peshawar, do herby solemnly declare that the \\accompanying
Appeal is true and correc:t to the best of my Knowledge and belief and nothing has

\

been concealed from this Honorable Tribunal.

DEPONENT

I
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-;DIREGTORATE G-ENERAL-.HEAn"H SERVICES
i 7V1j»

y
tS i

E-Mail-Address: hwfrdghs@vahQo;conn oftke Ph#nqi-q?in?fiq 
■;Exchange#.091-92101S7, 9210196 Fax #091^9210230

m- - c

. ..aFFiCE ORDER %r
;■

I , ■ , ln:compliance to oi-der.dated25;64.2017, of Peshawar'High'-Court Peshawar in writ
pptitiqn ; 429-P/2016 and. Khyber Pakhtunkhwa Service Tribunal Peshawar 
,3041t2017, in service appeal No. 458/2017, all the departmental appeals in respect-of the 
foiioWing officers/ officials,along-with similar placed other officers/officials 
- n acbount-of :Principai of Res-juidicata under CPC Rule-11 jin the eye. of Law.

Mr.-'isam'Gui Ciihicai Techhoiogist Surgical
2. Muhammad Riaz Barki C.T Pathology ,
3. ',■Muhammad Asim..C.T.Cardio!ogy ‘

■4., ,; JoharAli C.T Radiology 
5... Sharfisul Taj.C.T.Surgical . . ' ■■'
6. ■ Roadar Shah C'.-T Pharmacy .
7. :Mujahid-:A2:arn C,T Pharmacy ^
8. Imdadullah C,.TvPathology
9. .Murad Afi.office Assistant

order dated •

are not maintainable
on

^oreover,. they belong to provincial cadre-and have also completed their normal ^ '

tenure in their respective-MTls institutions and-this Directorate Office Orders and Governmeni

Khyber Pakhtunkhwa .Health Deptt: Notifications regardir^ their posting / transfer ultimately 

attairiedmt its finality. i .. ^

Theyare strictly directed to:comp!y'the office order's:iNo.i2267-84/AE-Vi '

dated 09;G2;2016, No: 23d8-20/AE-VI dated 10.02.2016, Np. 2P17-24/E-V dated 01;07;2016, 

and Govt:-6f'KP Hea!th.Department:NotifjcationTJo.SOH(Efili)il/2016 dated'15.02.2016, ’

' without.fail. . . ' ' . . ; .1

■!

Corisequently; this Directorate-office order bearing Bndstl No. -1092-98/AEA''J dated 
24.01.2018,.is hereby withdrawn ab-initio.' ■ * •

However, it is

'5
j

pertinent to mention here that the Clasp-IV 'ktaff relieved/repatriated by HD 
MTi/LRH/KTH shall remain in-th.eir respective .institutions vide thisDirectorate letter.

870-72/;Admp/DGHS KP dated 10;0r:2018
.i '

No. 686-709/Personnel dated 05:01.2018.and No.

being low paid employees of Hospital.cadre.

;.i
I Sd/Xxxxxxx

DlRECT(pRGENERAL:HEAL.TH:SERVlCES 
KHYBEF^ PA^HTUNKHWA-PESHAWAR - 
Dated g#/Q1.y2018.

n4727/7No// /E-V '
Copy forwarded to the;- .•

Secretary to Govt: Of Khyber Pakhtunkhwa PeshaW'ar ^
2. Hospital DirectorMTI LRH Peshawar ' '
3. Hospital Director Mtl/KTH Peshawar.
4. - M.S DHQ Hospital D.I Khan., .
5. DHO Kohistan.

• 6..

1.
:r.

M.S -Saidu^Group of Teaching Hospital.Swat
7. OHO Swabi. . " ' . '
8. M,S DHQ. Hospital'Battagram
9. DHO-Torghar. ' '
10. M.S DHQ HospitaTKDA'Kohat
11. DHOKohat. •

*;■ .

•i .

12, PSto Minister for HealthKhyber Pakhtunkhwa Peshawar 
._^1o. Otficers/officiais concerned.

For information and necessary action. a
L HEALTH SERVICES'. 

HYBER^f^TUNKHWA PESHAWA^<^
DiRECTdR-® 

K
:! ■ ■:i

■I



Q.
^TJ\e Secrctaiy,

'Government of Khyber Pakhtunldnva,

Civil Secretariat, Peshawar.

WuhouTPrciudicc

Subject: - APPEAL/ representation FOR GANCELLATTONr OF 
THE OFFICE ORDER No. 1898-912/E-V DATED 29/01/7.ms

Respected Sir:

The Undersigned very estly submits his Apped/ representation against the order dated 29.01.201 8 passed 
by Du-ector General Health Scry.cea, Khyber Pakhmnkitwa vtde ajdatch the departmental appeals of 

categories of employees, of the Health Department who

earn

various

orking ii Medical Teaching Insdmtion namdv Lady
maintainable. The AppellJ.nt would humbly submit his appeal again.sL 

the order dated 29.01,2018, passed by Director General Health S

are w
Reading Hospital, have been termed as nor

while lacldng jurisclicuon, on the followingervicej
grounds amongst many others:

The Undersigned is a civil servant appointed against 

started his

1,
Lady Reading Hospital, Peshawar and has

large on several positions since his 
appotntntent to the best of hts abthdes .ncl full t^htfacnon of h.s supenors. . It is peronent to menPon hete that

the Undersigned/ appellant ,s also the President of (APCA) ^1 Pakistan Clerks Association LRH,

representative body and the provincial chapter of AU Pakistan Clerks Association, 

mentionmg that Undersigned being low paid staff worlang as Office Assistant 

ely Lady Reading Hospital and has not opted MTI service and 

supervision of your good self and Director General Health Seiviccs,

a vacant post a

career with zeal and dedication and served the publ c at

Peshawar, a 

2. It is worth
Medical Teaching 

is thus working in direct control and

at
Insdmce nam

3. Meanwhile, Government rook
certain steps to dissolve Post Graduate Medical Institute (PGMI) that wound 

were also being raised for grant of health professional allowance.
up

concerned doctors. Demands 

your good self issued the Notification
In this backdrop, 

n and

rHng in these Hospitals and MTIs started 

health professionals primarily led 

also widely reported both in

under Essential Servmes Act. While displeased with this Notlficatio
so-called iimposition of emergency amongst other issues, Doctors wo
protesdng against the Government. This agitauon aggravated further and some
by doctors announced strike 09,02.2016. The fact of stoke, led by doctorson

was
print and electi-omc media./Copies of press clippings

pie of days of negodadons, all the demands of doctors ■
are Attached)

4- Afiei: a coLi
were acceded to and they were all let off, 

nurses and class-IV who had
without any proceedings but the poor low-paid paramedics/clerks/ 
whatsoever in the so-caUed strike and had no visibiJjt)' 

being punished withoutnot been concerned widi any E.R or OTs are
the mandate of law,(Copies of 

5. VXGile seized of
reporting calling off strike is annexed)news

oppormmty to get rid of office bearers and 
and white actuated with clear mala Tide

an
of the members of Para Medical Asso 

and poliucal agenda, instead of proceeding against doctors, chose 

an office order bearing No. 226184/AE-VI DATKn nn /no /oma 

appellant and several others of their dudes

some
ciation.

tovictimize low-paid employees, issued 

DGHS transferred the ________l6_wheiY-in

in absolute ignorance and violadon of 

undersigned is a permanent civil servant
attending law and 

and office bearer of the 

poluical figure whom have 

infraction and defiance of the law on

circumstances,'It is important to point out that the 

association, therefore cannot be left at the
mercy of DGHS and their most Infiuenua] 

appellant in
quesuon. Thus the, AppeiJant, along widi other

far flung place of the. Province by virtue of Office Orel

auchomy to issue any order or treat theno
any manner, in grave

office bearers, was thusordered lo be transferred out of his concerned MIT to a
ers

6. li is a

be transferred dti 

IS thus not transferrable outside

circulated

nng the currency of then- office therefo,:c the

Lady Reading Hospital but the DGHS

the Esta Code that Office Bearers .shallin
normally 

per policy and

not
undersigned rights are protected as

Tl-o.-ic „,.,N n..,.-



7. The Undersigned, while having

dated 23.02.2016 to the DGHS, which was not entertained.
other remedy, filed departmentalno appeal bearing No. 3W16/PPMA-KPI<

'Tr-'

Recently I have been relieved from LRH, MTl, vide office 

subsequently I have submitted another appeal vide diaiy No. 16o| dated 12-01-2018 to the DGHS being 

competent authority, which was accepted by the DGHS, being competent autlaority, The DGHS, issued office 

order No. 1092-98/AE-VI dated 24/01/2018, and cancelled the earUH transfer order thus

order No. 1549-56/PID/LRH dated 19-12-2017,

the undersigned was
to serve at his place of duty MTI, LRH. (Copy of the appeal acceptance order is annexed). 

8. The undersigned started performing his dudes with

remain

zeal and excellence but astonishingly came to Icnow that 
DGHS being Functus Officio, whde pressurized by die Chairman Board of Governors LRH

more

and in absolute
ignorance and violation of attending law and circumstances again issued another order No. 1898-912/E-V dated 

29/01/2018, by virtue of which he termed the appeals of the Undersigned and others as not maintainable while 
gly applying and interpreting the principle of Rcs-Judicta as none of tile forums mentioned in the order 

dated 29/01/2018 have decided the

wron

matter on merit as Peshawar Pligh Court dismissed the writ peddon for want
of jurisdiction whereas the Services Tribunal dismissed the

same on limitation therefore it can be stated with
certainty that die principle of Res-Judicam is not am-acted in the instant matter.

9. Besides merit of the case it is also important to point 

stated strikes etc. 39
before this honorable Tribunal that due to the afore

areas of the

out

ployees of Ayub Teaching Hospital were also transferred out to far flung 

province but due to the intervendon of the Special Assistant 

transfer orders of all the 39 employees 

therefore the undersigned and others also needs die

em

to Chief Minister, Mushtaq Ahmad Ghani die

recalled and diey were remained at their earlier places of workwere

same a-eatment and shall not be discriminated.(Copy of the
Order pertaining to ATH is Annexed)

very act of letting off the doctors and choosing to prosecute only low-paid 

, punishment is not only smacked with pardality, unfahness and nepodsm but 

25, 37 and 38 of the Constitudon.

10, The
employees and that too 

is a clear violation of Ardcle 4, 5,

as a

n. The Consuamon of the Ishrac Repubhc of Pakistan confers rtght on every aazen of fornang of 

as well as grants freedom of assembly tn the form of protest or otheav.se thus the impugned order 

of Article of 16 and 17 of the Consdtudon, 1973,

an association

is in violation

12. It is
e apex Supreme Court of Pakistan, no civil servant can be

transferred except for public 

done on so

It IS dierefore 

29,01.2018 No. 1898-912/E-V 

kindly be restored to

whereas the impugned order is dearly having a color of punishment and isinterest

called adrmnistradve ground rather than public interest.

humbly prayed thatmost acceptance of diis Appeal/ representadon the order dated 
may veiy kindly be recalled and set aside and

on

consequendy the Appellant may
their posidon prior to 09.02.2016 and oblige.

fp^'dnt

A
y ''^^ypffiv^VssistantLRH, MTI, 

President All Pakistah Clerks Association LRH
M

, MTI.
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.»
MGOVERNMENT OF KHYBER PAKHTUNKHWA 

HEALTH DEPARTMENT
tom

No. SOH-lll/8-60/2018(Roidar Shah & Others) 
Dated the Peshawar 20’^ March, 2018

- To
■«v

• ^Mr. Syed Roidar Shah,
Clinical Technician (Pharmacy), LRH, Peshawar,
President, Provincial Paramedical Association, Khyber Pakhtunkhwa 
& President Paramedical Association,
LRH, Peshawar 8i Others.

..'I

' SUBJECT: APPEAL FOR RESTORATION OF DGHS OFFICE ORDER NO. 1092-
98/AF-VI. DATED: 24-01-2018 THROUGH CANCELLATION OF DGHS
OFFICE ORDER NO. 1898-912/E-V. DATED: 29-01-2018.

lam directed to refer to your appeal/application dated: 06-02-2018 on the 

subject noted above and to state that the subject appeals regarding restoration of 

DGHS office order No. 1092-98/AF-VI, dated; 24^01-2018 through cancellation of DGHS 

office No. 1898-912/E-V, dated; 29-01-2018 of the following officials/officers are hereby 

regretted.

1. Muhammad Riaz Barki, C.T Pathology.

2. Muhammad Asim C.T Cardiology. ^

3. Johar Ali, C.T Radiology.

4. Shamsul Taj/C.T Surgical.

5. Roidar Shah, C.T Pharmacy.'^

6. Mr. Isam Gul, Clinical Technologist Surgical

7. Mujahid Azam, C.T Pharmacy.

8. imdadullah C.T Pathology.

Murad Ali, Office Assistant.

ifficer-UI

Endst: even no & date.

Copy forwarded to:-

1. Director^ate General, Health Services, Khyber Pakhtunkhwa, Peshawar.
2. PS to Secretary Health, Khyber Pakhtunkhwa.

n Officer-Ill<ei
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Memorandum of /^thoi'ization

For Representation as Legal Counsel/Lawyer 

(Agreement for Legal Services)

BUTT(^&KfMm
ATTORN EYS-AT - LAW

i/v V QvVhCcBEFORE THE

Judicial Stamp (Court Fees). If Regulred 
(AffixHereJ

PETITIQNER(S)
PLAINTIFF(S)
CQMPLAINANT(S)
O BJECTQR(S)

Vjv^"S(X^ A^Vtn
tSj

-o APPELLANTfSU^S 'S' 
2 VERSUS

RESPQNDENT(S)o ci.

<
O vw ^ Vn VC DEFENDANT(S)
cn ACCUSEDe

Nature of the 
Proceedings or 
Legal Services 
to be rendered

eo
Cu

_____________________•________________________________________________________________________
hereby appoint and constitute Shumail Ahmad Butt & Sheraz Butt, AdvocateSfH'^^'ViS.
of M/s Butt & Sohail LLP, Attorney sat Law ^ 

(Executants on margins)I/We, the

(
;is inv our iinonwv^s) coiinsvl lor me us juiil on my our bebalj'. to iippdar. plciul m the said procoodiugs with poo ers to sign, file pleadings and uH kinds of applications 
mciiidmg appeal revision. cNecution etc, up lo apex emtn forum to withdraw and receive documents, to wiiiulrau or coiiiprciinisc in the said proceedings or to refer lo 
arbitration, bind me us hv oath, withdraw or receive any moneyfsi on my oiu" behalf and (o gi\e valid receipts and discharges, to do himscif thcmscivea or through 
appointment of other lawyerfs) couivsel for me.us & in my our name and on inyioiirbelialf. lo do alt acts, deeds, niacters and tilings relating to the proceedmgfs) in ail its 
st.'iges that I.Ave jierRonaUy could do if this mstmmem had not been cxcaitcd Tlie appoiciUivcnt « subject to the folhnving .special tenns and conditions-'

Tlic fee paid, or agreed to be {^id, to the .iforesaid counsel is for his their work at this tonim alone. Hte retairter. however, shall continue and 
remain in (he courts or fora Uirv’Ugli out; 1-We shall however make separate .in-angemenls as to hislhcir fees in respect of appeals rev'isions, 
(ransfet paicecditigs and execution of decree or orders.
Unless (he uhole amount of fee is paid, die .mid counsel l.s are not bound lo prosecute my
especially under separnte arrar^enient) at an?' place other tlie courthouse^ place of proccodini’s bey.ind ilie usvtal court hours, on public holiday or 
in any other court forum. In addition, upon submission of proper documentation. 1 wc shall romihui-se the iciid counsel for ail reasonable and 
customarv expenses incurred while providing services for me tis.
No part of the said counsel's fee is returnable under any circumstances and cost of adjournment.-* p.iyable by the opposite parts- vvill be received 
.-vnd retained by hinu'them in addition to his their fees payable by me us.
.At any lime die said covmsel is ivre unable to attend the couit'frouui of proceedings because of Illness, absence from station or other unavoidable 
reasons or previccupation. he they will make alieroate arrangemetus for appearance on his their behalf But he they shall not be respvsnsiWe for 
any loss caused to me-vis should these .arrangenvents fail.
l.\ve slwit make my our own arr.'vngements fof .ittending the court foruni on every hearing, to infonn my.'our said counsel when the 
ctise proceeding is called. The counsel shall in no w ay be respon.sibk for any loss c.iuscvl lo me us through my our failure so lo inform hinVthein 
or owing to a decision ex parte for any i-eastin.
I We ako undertake to pay his full professional fec.s .xs per .stipubtion. In case hi.-* their full profes.sional fee.s are not paid the counsel can 
withdraw- and or suspend his/their services at auy time. .Additionally the said coore*e| erij*>y(s) a lien over my assets in c.-we of non-payanent.
I We have been (old. recognize and understand that said counsel have made NO GU.\R.\NTl-'k pnimising the success or ovitcomc of the 
proceedings in a particular way.
I \^'e luive rcadrttnderstood the contents of this document in full and ilius juit my our respective hands to empower the 

said covmsel as stated on this

1.

is are heAhey bound to do so (unless2. ease nor

4,

5.

6.

7

8.

dity of . 20

3?*

Execufant(s)
lAVe accept this 
Assignmenl

I




