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18.07.2018

_ Appcl]aht Muhammad Riaz Barki in person
| present. Mr. Kabirullah Khattak, Addl AG for the

respondents present. Appellant made a verbal request

that his counsel has gone abroad. Granted. To come up

for preliininary hearing on 18.07.2018 before S.B.

B i
=S

Chairman

Counsel for the apinellant and Addl: AG for respondents
presént. Counsel for the appellant requested for withdrawal of the
instant appeal. In this respect his signature also obtainedén the
margin of the order sheet. Request accepted and the appeal in hand
is therefore, dismissed as withdrawn. File be cbnsigned o the

record room.

ANNOUNCED:
18.07.2018

Ahmad Hassan)
Member




 Service Appeal No: 533/2013

-02.05_.20'18' R Appellant in pefson and Mr. quirullah Khattak,
- Additional AG for the respondents present. The Tribunal is
non-functional due to retirement of our Hon’ble Chairman.

Therefore, the case is adjourned: To come up for same on -
17.05.2018.

Reader

o 17.05.2018 Junior to counsel for the appeltant Mr. Shumail Ahmad

Butt, Advocate present and requested for adjournment.

Granted. To come up for preliminary hearing on 04.06.2018

~ before S.B.
~ Chairman
04.06.2018 Appellant present. Learned Addl: AG also presént.

_Appellarit submitted an application for adjournment. Adjourned. To

come up for arguments on 11.06.2018 before S.B.
e

Member
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= 18.04.2018, Counsel for the appellant present. Preliminary arguments heard&/

and case file peruséd. Learned counsel for the appellant argued that

previously service appeal no. 458/2017 filed in this Tribunal was

dismissed vide judgment dated 30.11.2017. On a qu‘ery from this

Tribunal learned counsel for the appellant confirmed that an appeal

has been filed against the said judgment of this Tribunal in

Supreme Court of Pakistan which is pending adjudicapion. He

further contended that respondent no.2 decided departmental
| appeal of class-IV employees of the Lady Reading Hospital vide '

order dated 05.01.2018. Directions were conveyed for withdrawal

of reliving orders and release of salary. On the same anaioé,'y order

dated 01.02.2016,09.02.2016,10.02.2016 ~ and  17.02.2016
, p‘ertaining to the case of the appclla11t was also withdrawn through

#.2 'order dated 24.01.2018. As a sequel to above the appellant

submitted arrival réport on 09.02.2018 and started performing duty

at LRH. That astonishingly vide order dated 29.0‘1.2018, order

dated 24.01.2018 was withdrawn. Feeling - ;ggfieved he filed

depal‘tl;lelﬁal app(-;al on which date is not ‘mentioned but the same

was rejected on 2.03.218, hence, the instant service appeal.

Learned counsel for the éppellant whén confronted on the point

that this issue has already been decided by this Tribunal vide

judgment dated 30.11.2017. The same order impugned in the '!

previous service appeal was withdrawn by the competent authority

on 24.01.2018, as such the present appeal is hit by Rule-23 of

Khyber Pakhtunkhwa Service Tribunal Rules 1974 because it had

become a closed and past transaction. In response he argued that

order dated 24.01.2018 gave a fresh cause of action and valuable

rights of the appellant had accrued. Hence, the principle of locus-

poenitentiae is also attracted in this case. Through the present

appeal impugned order dated 29.01.2018 has been challenged in

this Tribunal. Let pre-admission noﬁce be issued to the learned

AdIl: AG to assist the Tribunal. To come up for further preliminary

hearing on 02.05.2018 before S.B.

(Ahmad Hassan)
~ Member
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FORMOF ORDERSHEET"
Courtqf- ‘
Case No. 540/2018
S.No. | Date of order Or,d'ler or other prqceedjn'gs with signature of jydge :
proceedings ‘
1 2 3
1 16/04/2018 The appeal of Mr. Murad Ali presented today by Mr.
Shamail Ahmad Butt Advocate may be entered in the Institution
Register and put up to the Learned Member for proper ordér
h please. . \ B
' ' REGISTRAR -
2- UHeuh € This case is entrusted to S. Bench for preliminary hearing.

to be put up thereon A% [014\ 1 K.

/4

MEMBER
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: Service Appeal No_> 8 2 =S /2018
Murad Ali
Versus
The Govt. of KPK and Others
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Service Appeal No._S 237 /2018 Khyber parnruni

Seryvice Tribg Eevil

. Diary No. 5
Murad Ali, Sl2

Office Assistant paca /el [zt
(President All Pakistan Clerk Assocmﬁon LRH)

Presently posted at MTI, LRH,
Peshawar. '
.................. Appellant

Versus

1. Government of Khyber I_’akl'itunkhwa,
Through Secretary, Health Department,
Civil Secretariat, Peshawar.

2. Directorate General Health Services,
Through Director General,
Attachéd Department Complex, '
Khyber Road, Peshawar. - (

3. Secretary Establishment,
Government of Khyber Pakhtunkhwa,
Peshawar.

4. Hospital Director,
MTI, Lady Reading Hospital,
Peshawar.

F?{edfﬁ“day ............ Respondents

B e oy

IRegistrar
'6‘/“['9 MEA_LMM 4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNALS ACT, 1974 AGAINST THE IMPUGNED APPELLATTE

20/03/2018 BY VIRTUE OF WHICH THE APPEAL._FILED BY THE

APPELLANT DATED 06.02.2018 WAS REGRETTED.

May it please this Honorable Court

1. That the Appellant is a civil servant appointed against a vacant post at Lady

Readmg Hospltal Peshawar and has started his career w1th zeal and




| dedication and served the public at large on several positions since his
- appointment to the best of his abilities and full satisfaction of his superiors
and since then he 1s performing his duties at the aforesaid hospital. Presently
he 1s working as Assistant at the hospital. It is pertinent to mention here that

the Appellant is President of All Pakistan Clerks Association (APCA)
LRH, Peshawar.

2. That upon promulgation of Khyber Pakhtunkhwa Medical Teaching
Institutions Reforms Act, 2015 (Khyber Pakhtunkhwa Act No. IV of 2015),
Para Medic Association, LRH, Peshawar filed a Writ Petition No. 2643-

" P/2015 quéstiérﬁng creation of sutplus pool, asked for directorship for the
Paramedics in the Boards of Governor of MTT and questioned the clause of
“all further order”.

3. That this Writ Peiition was taken up for hearing alongside numerous other
writ peddons by a larger Bench so specially constituted to deal with matters
of vires of the Act, 2015 ibid and other related issues. It is a matter of
record that while dismissing other Petitions against the vires of the Act,
Wrtit Petiion No. 2643-P/2015 was partially accepted in Judgment and
Otder of the Honorable Larger Bench dated 23.12.2015 as this Honorable
Court while acknowledging and appreciating the merits of the matters

. agitated by paramedics, allowed their plea against “further orders” and their

representation in Board of Governors.

4. That seeking ehforcement of constitutional rights through a Constitutional
Petition was not taken in good grace either by the Respondents or for that
matter by the Chairman Board of Governor, LRH Peshawar, who is
championing the cause of so-called reforms iﬁ MTIs and 1s acting as quasi

advisor to the Respondent Government. He had been heard saying

numerously that he would make sute that no one can stay in MTIs if he is

challenging him or questioning his wisdom and authority.

5. That while momentarily parting from the discussion at hand, it is significant
to point out that while misinterpreting a certain patt of the Judgment of the
larger Bench dated 23.12.2015, Respondent No. 1 Government through a

I
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Notification No. SO(R-II)/E&D/1-6/2009 dated 08.02.2016, while
pﬁrpottedly exercising powers under Section 4 of the West Pakistan
Essential Services (Maintenance) Act, 1958 and in total defiance to the very
intent ‘and spirit of the Act, 2015 has issued ditection to all the persons
wortking or engaged in the Medical Teaching Institutes not to leave their

place of duty without prior permission of the competent authority.

. 'That meanwhile, Government took certain steps to dissolve Post Graduate

Medical Institute (PGMI) that wound up concerned doctors. Demands were
also - being raised for grant of health professional allowance. In this
backdrop, Respondent No. 1 issued the Notification under Essential
Services Act. While displeased with this Notification and. so-called
imposition of emergency amongst other issues, Doctors working in these
Hospitals and MTIs started protesting against the Government. This
agitation aggravated further and some health professionals primarily led by
doctors announced s‘;rike oﬁ 09.02.2016. The fact of strike, led by doctors

was also widely reported both in prnt and electronic media.

. That after a couple of days of negotiations, all the demands of doctors wete

acceded to and they were all let off, without any proceedings but the poor
low-paid paramedics who had no visibility whatsoever in the so-called strike
and had not been concerned with any ER or OTs are being punished

without the mandate of law.

. 'That while seized of an opportunity to get rid of office bearers and some of

the members of Para Medical Association, and while actuated with clear mala
fide and political agenda, Respondents instead of proceeding against doctors,

chose to victimize low-paid employees while showing more loyalty to the

" Chairman Board of Governors LRH, issued an office order bearing No.

2267:;84[AE-VI DATED 09/02/2016 wherein he transferred the appellant
andl several others of their duties in absolute ignorance and violation of
attending law and circumstances. It. is important to point out that the
appeéllant is a perrnanent civil servant and office bearer of the association at
several levels therefore cannot be left at the mercy of Respondents and
there most influential political figure whom have no authority to issue any

order or treat the appellant in any manner, in grave infraction and defiance

R T
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of tﬁe law on question. Thus the Appellant, along with other office bearets,

- was thus ordered to be transferred out of his concerned MTT to a far flung

. place of the Province by virtue of Office Orders dtd 09.02.2016 issued by
Respondent No. 2. The Office Orders read: |

“On their 1nvolvement ih illegal activitjes contraty to the
conduct  rules 1987, as well as essential services
(maintenance) Act 1958 and subsequent relieving from
MTI/LRH Peshawar on account of strike/agitation,
leaving the patients in emergency and operation theaters
crying  for  survival; the following —staff stand
transferred.....”

(Copy of the transfer order is Annexure “A”)

9. Thét the apbeﬂant, while was haviﬁg no other remedy, filed depattmental
appeal bearing No. 341/16/PPMA-KPK dated 23.02.2016 to the
Respondent. No.1 being Competent Authority in hope that he will get relief
from that forum but in vain as over a year Has been passed and yet no
fruitful result has been given to the appellant and still his Departmental
Appeals/Representations is pending before the Departmental Authority
who was under legal obligatjon to decide the same within étatutory petiod. . -

(Copy of the Departmental Appeal is annexure “B”)

10.That the Appellant along with many others were aggrieved of the Transfer
' ordefs made under the garb of Essential Service (Maintenance) Act, 1958 or
otherwise (hereinafter referred to as “impugned orders” for facility . of
reference only) challenged the same before the Honorable Peshawar High
Court by way of W.P. No. 557-P/2016 titled as “Johar Ali and Others vs
Government of Khyber Pakbtunkbwa etc” wherein interim relief was

granted to the Appellant along with many others which remained intact for

over a year or so but the case was heard by a Division Bench of the
Peshawar High Court on 25.04.2017 whetein they have heard the arguments
at length~but unfortunately the aforesaid petition was dismissed while
holding that the Appellant and others ate civil servants and their grievances
| relate to the terms and conditions of the service therefore the appropriate

remedy for seeking the redressal of their grievance is Services Tribunal.

1 .
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11.That. soon after the decision rendered by this Honorable Court in W.P 557-
P/ 2016, the Respondent No.4 issued relieving order No. 6308-
15/HD/LRH dated 05.05.2017 of the Appellant and directed him to
report to the office of Respondent No.2. Further on 10/05/ 2017 the
Respondent No.2 issued office order No. 6360-68/AE/VI and directed
the appellant and others to teport to their new place ‘of work. It is of
significance importance that Respondent No.4 is not a competent Authority
to relieve the Appellant therefore his act of relieving the Appellant is in total

defiance of the law and policy.

"~ (Copy of the Relieving Otder and Reporting to new place ate Annexute “C”)

12. That it is also important to point out that due to the afore stated strikes etc
39 employees of’ Ayﬁb Teachihg Hospital were also transferred out to far
flung areas of the province but due to the intervention of the Special
Assistant to Chief Minister, Mushtaq Ahmad Ghani the transfer orders of all
the 39 employees were recalled and they were remained af their earhier

places of work.

13.That consequent upon the decision rendeted by the Honorable Peshawat
High Coutt, Appellaht, who had bonfidely believed that their remedy was
. genuinely claimed before the High Court and thus he had sought remedy
before the wrong forum, consequently filed a Service Appeal No. 466-
P/2017 before the honorable Setvice Tribunal along mth--app‘i]icgdon for
condonation of delay but unfortunately the same was dis‘rrﬁ'_sl:ggd, by this
honorable Trbunal while not condbning the delay that too when the
Appellant had bonafidely and diligently pursued his remedy before Hig‘h
Coutt as he was transferred in the garb of punishment allegedly for violation
of KP Essential Services (Maintenance) Act, 1958, which is not terms and
conditions ipso jure.

(Copy of the Appeal 466-P/2017 and Order thereupon is Annexure “D”)

14.That, on the other side, the Honorable Peshawar High Court has
intervened in a similar matter .arlld has magnanimously passed a Judgment

and Order dated 15.11.2017 in WP.555-D/2017, while rescued the
Appellant and held as:




“jt cleatly indicates that for all intents and
- ' purposes, the Petitioner was a Government Servant
according to his appointment order and was to be
dealt with in accordance with the Government
rules and MTI has nothing to do with his services
particularly when the Petitioner has not joined
MTI and thus, the impugned order dated
09.05.2017 is not sustainable.

-
«1) -

6. For the reasons mentioned above, we allow this
petition and declare the impugned order dated
09.05.2017 as illegal, without jurisdiction and
ineffective upon the rights of petitioner...”.

. Besides, this Honorable Trbunal has also intruded and tescued the
Appellant in a similar nature case through service appeal No. 480-P/2017
dated 15.12.2017 and consequently allowed the appeal and impugned

transfer order was set aside.

15.That in addition to the above, the Respondent No.2 while deciding the
departmental appeals of the class VI employees of the Lady Reading
Hospital elaborately discussed all the above legal and factual points and
thereafter accepted the appeal of the class VI employees. It is important to
mention here that the Respondent No.2 also admits that the terms and
cbndiu‘ons of civil servants are .protected under section 16 of the MTI Act,
2015. He further ad@tted that if this practice continues so it will lead to

unmanageable situation for the provincial exchequet.

16. That, subsequent to the above, a note was moved on departmental appeal of
the Appellant for cancellation of “the transfer order issued by “the

Respondent, wherein it has been mentioned that the civil servants are to be

dealt in accordance with the government rules and MTI has nothing to do
with them accordingly the para concerned was approved and resultantly
Notification No. 1092-98/AE-VI dated 24.01.2018 was issued wherein the

competent authority accepted the departmental appeals and cancelled the

mmpugned transfer orders.

(Copy of the order dated 24.01.2018 is Annexure “E”)

17.That thereafter the Appellant took a sigh of relief and believed that justice
has prevailed thus started petforming his duties with more zeal and

. .
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S : ~ enthusiasm then earlier but the above act was not taken in good gﬁce by the
- Chairman BOG so he started pressurizing the Respondent. No.2 to undo

the same which he can’t being functus officio but most shockingly the

Respondent No.2without having authority revoked the order dated
24.01.2018 vide illegal office order No. 18920-912 /E-V dated 29.01.2018.
(Copy of the order dated 29.01.2018 is Annexure “F”)

18.That the Appellant vérhile gravély aggrieved with the illegal order dated
‘29.01;..2018 filed a departmental appeal to Respondent No.1 on 06.02.2018
but most unfortﬁnately the same was regret%ed vide letter No. SOH-IIT/8-
60/ 2018(Ro1dar Shah & Others) dated the Peshawar 20.03.2018 (heremaftcr
to be called as impugned order for facility of reference). -

(Copy of the Departmental Appeal is Annexure “G”)
(Copy of the Order dated 20.03.2018 is Annexure “H”)

19.That the Appellant while feeling gravely dissatisfied and aggrieved of the
impugned order dated 29.01.2018 and 20.03.2018.

" Hence this appeal inter-alia on the following grounds:-

Grounds Warranting" this Appeal:

a. Because the impugned appellate orders dated 29.01.2018 and 20.03.2018 are
illegal, unlawful, without lawful authority and thus of no legal effect.

b. Because the impugned ordersare passed without any legal or plauqble

]usuﬁcatlon and are therefore liable to be reversed.

c. Because the Respondent No.2 being Functus  Officio has got no authority

whatsoever to pass such an illegal order.

d. Because the departmental appeal of the Appellant has once been accepted
thus its annulment on the whims of the Chairman BOG Lady Reading
Hospital is illegal, unlawful and without lawful authority.

e. Bccauée in similar nature case the Honorable Peshawar High Court, Peshawar
in its Judgment and Order dated 15.11.2017 has rescued the Appellant therein
while stating therein that the civil servants are to be dealt in accordance with

the Government Rules and not under the MTI and by the MTI hierarchy.
T
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Because similar stance has been adopted by this Honorable Tribunal in

Service Appeal No. 480/2017 while rescuing the Appellant,

. Because the impugned proceedings are due to malafide’ on the part of

Respondents and are liable to be reversed on this score as well.

. Because the Respondents are travelling way beyond the scope andlapp-roach
adopted for others thus the approach adopted for the Appellant is hit by the
Article 10-A and 25 of the Constitution.

Because the Appellant is an office bearer of the employees association and
leaves no stone unturned for the betterment of their fraternity therefore he

cannot be transferred at single stroke of pen.

Because 39 other employees of Ayub Téachjng Hospital were transferred due
to the same reaéon but there transfer order was cancelled on the next day
because they realized that civil servants as well as office bearers cannot be
transferred during their tenure as a punishment. The Chairman and BOG of _
the AMC Teaching Hospital MTI have not shown undue obduracy and
vendetta whereas the Chairman of the MTI LRH has been abusing his
position and close relationship with Mr. Imran Khan (Chairman PTI) and thus

is browbeating and hoodwinking the government officials with impunity.

. Because the Appellént is elected President of the Provincial Paramedical
Association as well as President Paramedical -Association Lady Reading

Hospital therefore his rights are guaranteed and protected under the laws.

Because the misgivings of the Respondents against the Appellant is utterly
- out of place as the Appellant has not resorted to any illegal activities, so alleged

against him.

-

. Because no provision of the Essential Service (Maintenance) Act, 1958
mandates any txansfer In fact, the Respondents, while posting the Appellant

out is cornrruttmg an offense under the aforesald Act, 1958,

e ) : -+ ’
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. Because once the Essential Services (Maintenance) Act, 1958 is notified, no

employer can order transfers at all.

. Because impugned orders are passed in tone and tenor of “punishment”. No

‘minor or major punishment can be imposed without due process of law. -

. Because the impugned orders are passed in total disregard of the KP

Efficiency and Discipline Rules, 2011.

. Because most surprisingly the Appellants who are neither doctors nor care-

givers relating to emergency or for that matter operation theaters are being
allegedly prosecuted and punished for so called patients crying for survival.
Hnw Qfﬁce Avss'istantsi,’ Swenpers, Masalchi, bearets, lift~ operators and a few
c]jnicali technicians are answerable for strike stagéd and held under the

leadership of doctots.’

. Because the very act of letting off the doctors and chciosing to prosecute only

low-paid employees and that too as a punishment for approaching this

" honorable court is not only smacked with partiality, unfairnéss and nepotism

but is a clear violation of Atrticle 4, 5, 25, 37 and 38 of the Constitution.

. Because the Constitution of the Islamic Republic of Pakistan confers right on

every citizen of forming of an association as well as grants freedom of
assembly in the form of protest or otherwise thus the impugned order is

violative of Article of 16 and 17 of the Constitution, 1973.

Because as held numerously by superior judiciary including the apex Supreme
Coutt of Pakistan, no civil servant can be transferred excep‘i for public interest
whereas the impugned: transfer otder is clearly having a color of punishment
and is done on so called administrative ground rather than public interest.

b
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N u. Because as narrated in facts, appellant is office bearer of Para Medical
Association. It is'a policy of the provincial government; duly citculated in the
Esta Code that Office Bearers shall not normally be transferred during the

cutrency of their office to avoid unfair labour practices.

| v. Because the Respondents are acting in 2 manner clearly reeking

highhandedness, caprice and victimization.

w. Because the Respondents are bent to illegally discriminate amongst health
care providers and paramedics without any reasonable justification or

classification.

x. Because the impugned orders are made with sole purpose of Creaﬁng terror
and deterrence in heart of doctors by making the Appellant as mere guinea pig

and scapegoat for no fault on their part.

y. Because recently the apex Supreme Court of Pakistan, while suspending a
Judgment of the Honorable Balochistan High Court, has acknowledged the
right of peaceful protest and agitation for rights of the government employees

and declared any clog on it as excessive and illegal.

z. Becauée Respondents have not treafed appellant in accordance with law, rules
and policy on subject and acted in violation of Article 4 of the Constitution of
Islamic Republic of Pakistan, 1973 and unlawfully issued the impugned
transfer order, which is unjust, unfair and hence not sustainable in the eyes of

law.

aa. Because neither ESTA Code provisions does perr-ni.t' the Respondents to pass

the impugned transfer order nor the Khyber Pakhtunkhwa Government
" Servants (Conduct) Rules, 1987.

bb. Because even .otherwise, as is apparent on the face of records, impugned
order is actuated with intent mala se as the Respondents are hell bent to. get rid

of the appellant at any costs solely on political considerations..

cc. Because since the Appellant is admittedly President of the PPMA who cannot
be transferred out of his place of duty since completion of his office tenure as
pet Policy.
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dd. Because the impugned transfer order is clearly motivated with mala fide
rather than made in public interest. As the record suggests, the appellant and
his colleagues are victimized for ulterior motives of the Chairman Board of

Governors, Lady Reading Hospital.

ee. Because even the KP MTI Act, 2015 also protects the services of Appellant.

ff. Because in similar circumstances, the Honorable Peshawar High Court and

Honorable Services Tribunal has allowed relief in aid of justice.

gg. Because neither the Khyber Pakhtunkhwa Government Servants (Conduct)
Rules, 1987 nor the Essential Services (Maintenance) Act, 1958 empowers the

Respondents to pass the impugned orders.

Hh,Because thé Appé]late authority éfter accepting thé appeal éf -the Appeilant
vide order dated 24.01.2018 had nullified the transfer orders earlier issued.
Once deciding the appeal, the appellate authority was no more seized with the
lis and had no legal authority whatsoever to again reverse the said orders on

29.01.2018 and once again decide the matter against the Appellant.

ii. Because the impugned order dated 29.01.2018 and that the consequent
. refusal of appeal/representation are illegal, unlawful, without lawful authority

and thus of no legal effect.

jj. Because once the transfer orders were vacated upon accepting the appeal of
the Petitioner and others, cancelling the appellate order amounted to transfer
order afresh which was never made in the public interest but was clearly

because of the pressure and duress exercised by the Chairman BOG MTI
LRH.

kk. Because once the eatlier transfer orders wete cancelled; the Appellant was
restored to his otiginal position and could only be transferred in public
interest. On the contrary, the Appellant was effectually retransferred without

being do in public interest when the Appellate authority, under the duress and

: .
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pressute of Chatrman BOG MTI, cancelled and withdrawn his appellate order

on 29.01.2018 which order is clearly smacked with mala fide of law and fact.

Il. Because the terms and condition of the Appellant and other civil servants ate
duly saved by virtue of Section 16 of the MTT Reforms Act, 2015 (as amended
from time to time) and he cannot be adversely effected because of the

revengeful attitude of the Chairman BOG.

mm. Because the impugned order dated 29.01.2018 is without jutisdiction

and 1s clearly a colorful exercise of authdrity.

nn. Because appellant will raise other grounds at the time of arguments with the

ptior permission of the Court.

It is therefore most humbly prayed that on acceptance of the instant appeal,
the impugned Aﬁpeﬂate order NO. SOH-II1/8-60/2018 (ROIDAR SHAH &
OTHERS) Dated 20/03/2018 by virtue of which the Appeal ﬁle:i by the appellant
dated 06.02.2018 was regretted may graciously be set aside along with original

impugned order dated 29.01.2018 and the Appellant may kindly be brought back to
his position prior to 09.02.2016.Any other relief not specifically asked for may also be
granted to the appellant if deemed fit, just and approptiate.

Appellant

Through a@/ :\7
o Shumail Ahmad Butt,

‘Advocate Supreme Court of

Pakistan,

& 559D
H Bilal Khan 7
Advocate High Court, ¢
Peshawar.

=~

Mav's Wromado)

AFFIDAVIT

VAR o .
'I, Murad Al, Mtﬂm’(ﬁr:sﬁent All Pakistan Clerks Association, LRH)Presently
posted at MTI, LRH, Peshawar, do herby solemnly declare that the accompanying
Appeal is true and correct to the best of my Knowledge and belief and nothing has

been concealed from this Honorable Tribunal.

/.,
W/// ‘ 5/ / DEPONENT




®

N BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

) “\{&

Service Appeal No. /2018

Murad Ali
- Vs

Government of Khyber Pakhtunkhwa etc

Addresses of the Parties
Appellant
~ Murad ‘Al
Assistant,
(President All Paklstan Clerks Association, Lady Reading Hospital),

Presently posted at MTI, LRH,
Peshawar.

RespOndentS

1. Government of Khjrber Pakhtunkhwa,
Through Secretary, Health Department
Cavil Secretariat, Peshawar. '

2. Directorate General Health Services,
' Through Director General,
Attached Department Complex,
Khyber Road, Peshawar.

3. Secieta;ry Establishment,
Government of Khyber Pakhtunkhwa,
Peshawar :

"4 Hospital Director,
MTI, Lady Readmg Ho spltal
Peshawar:” -

| Appellant
Throug_h |

Shumail Ah;r%i;utt \

Advocate Suptreme Court of
Pakistan,
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Service Appeal No /2018
Murad Ali
Versus

The Govt. of KPK and Others

Application for Interim Relief in shape of suspension of

Operation of Impugned Appellate order dated 29.01.2018
and 20.03._2018

May it please this Honorable Court
The Applicant/ Appellant very humbly submit as under:

1) That the Applicant/ Appellant has filed the above-titled Appeal before this
honorable Tribunal today in which no date of hearing has yet been fixed.

2) That the Applicant/ Appellant has got a ptima facie casé and is very rnuch
sanguine of its success.

' 3) That balance of convenience has got a clear verge in favor of the applicant/
Appellant.

4) That content of the accompanying Appeal may kmdly be considered as integral
part and parcel of this application. '

It is therefore most humbly prayed that on acceptance of this Application the
impugned appellate orders date 29.01.2018 and 20.03.2018 may graciously be
suspended tll final decision of the Appeal.

Appellant
Through QV
' Shumail Ahmad

Advocate Supreme Court of

Pak13tan
:H Bilal Khan @I Z

T C ) y
'NO’%\‘E‘{ puBlG § } | - Advocate High Cou
, & /Affidavit How's. Yoo (adv) (1 % ,
P ‘
&“WAR M‘f - :

Itis solemnly afﬁrmed on oath That the contents of this application are true and correct and nothing has been

concealed from thls Honorable Tribunal.
/ﬂ%% Deponent
P
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. On their avolversent n LUu'JJ activides conLr.uy to the conduct
asowell as essential services (muntenance) act 1958 and subsequent -

1 Pesl awar on account of stk ¢/ agitation, leaving the patients
theaters ¢ coying for survival: the following stall stand

rales 1987,
rclieving from i\l'l[/L
in emerpencey and opcratior.

U 'h,mcd md postaed in L.lm_ mntitatdons rrentione Jopainst cachs -

['SNG | \ e Desionuation ] l|rom ] To [ Rumrks—]
Dllq cs Rana ML LIG, Peshawer, -'I‘JIQ lIo.q:il - Cliota f Asainst vacant
(il Nore 1'.’:'*':.'..‘.‘J‘..A.....-,. vl e bl Mavali Aot .
| AR I e . I SOV LG, Pashniwar, L)ll\) Ry pu u Apaioaivacaane , .
(Charpe \ur..u -16) ' . Uatiagrinn npoat :
M Murad Alj ML LRM, Peshnwar, | Al disposal of ALt vasiunt
Orfive Ay n__n_r Tl ..._.‘._A....-..’_...‘._....... e _Izli(J f‘m‘vh.lr s
R A NETL, LIOS, el DHQ, UOsptul ABAIISC vt
| : (Clinead Toechniving Curd; wiopy DS 14) - _KDA. Kohit pout
' “fahar Al DML LIUL, feslinvi Suidu Group of Apoinst vaeul
’ (Chrical Techaician Radiofopy BS-14) ' [Tospitals , Saldu POSL.

i Sharil swat,
| Saide Group of

. Shamsur I::J ' NMTI, LRE, Peshawar Against vacant

T UCT Surgical LS-12) » Hospials, Saidu post.

, : , [ : Sh:uik‘:;wat_.
Rojdar Shah "N, LRI, Peshavear, Services pluced ar dic | Against vacant
(ICT, Phennacy BS-12) dispasil of DO, post.

Kohut,

“Saidu Group of
Hospials, Saidu | ..

Against vacani
pousl.

ioar Mulinnoad AL SO Ladhar ST LRH, reaiiowar,

Kbhanward orderly 35-04 .
- ‘ Shigif sl .
Sartaj 540 Mubieramad Kian M, LRE, Yeshavear. | Suidu Group of Against vacaii
Lift O])cm‘or 150 . Hospiials, Saidu post,
! . . Sharifowat, ‘
10, | Shabidl Taus th Ghori .J/O W.m,, _‘T'M’J‘I, LRI, Peshawar, | Soidu Group of Agamscvacand
| Masib { ' Hospitals, Saidu post -
.« | Sweepern BE-02 R }ard awat, v i
l),.» Lutaq Dunn & ’O Bt M.uh R _'—f\'l_’fl, LW Peshiawar, “Saidu Group ot Av duscvacant N
- | Sweeper DS- ‘ e R : © | rlaspitals, Suidu poJL h
L - . Sharif swat. : .
12, | Mupawar Lal ‘ MTI, LRH, Peshawar, | Sajdu Group of Agaiastvacant '
Sweeper BS-02 . o | Mospitals, Saidu post. .+ .-
" . - 7 . Eoe e ey '.Shmit.s.\.\fgg.-t.l.': NI

the above s ,t.n'l' are uccted to rcpora At their places of posting within three

: All t
duyspositively:

Sd/xxoocx
DIRECYOI GENERAL HEALTH SERVICES
REYDLER PAITHUNKHWA, PESHAWAR,

Datod Puohaw:u* ﬁ? /02/2016

:.og% 7 SYIN-RY
e Copy levwarded to:-
01, Hospita) DRircctor,” v 1L, LI, lcvhuwm for’ infonnation w/r (o
communicion made b) hun regarding ;.uchcc vide his letter o, 68/HD /LRI
dated 09-02-2016, He is requested 1o relieve all the abovg craployccs by
Stopping their salaries, |
0-. Medical ijrmtcndmt DHQ, IloupltdKDA Fohas, it
-G8 Medicul Superintendent SGTIH, Teac! g HOS]Ji:\d, Swat, -
"+ 04, DHO Torghur,
05, Medical quncmm:nclm( DHQ,
Ol) DHO $wabi,

s
.’}%
? ~

They we dirceteq|
10 submit chelr
) . _ . arrivid reporic

l'.orspu.:l Battaurn, through Fg

P
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PAGE NO. 42
DIRECTORATE GENERAL HEALTH SERVICES
KHYBER PAKHTUNKHWA PESHAWAR

OFFICE ORDER:-

On their involvement in illegal activities contrary to the conduct rules

1987, as well as essential services {maintenance) act 1958 and subsequent

relieving from MTI/LRH Peshawar on account of strike/agitation, leaving the

patients in emergency and operation theaters crying for survival;, the following
staff stand transferred and posted in the institutions mentioned against each:-

S.No. | Name & designation From To Remarks

1. Bilgees Rana MTI, LRH, THQ, Hospital Chota Against
(Charge Nurse BS-16) Peshawar Lahore Swabi vacant post

2. Aster Shaheen MTI, LRH, DHQ), Hospital Against
(Charge Nurse BS-16) Peshawar Battagram vacant post

3, . | Mr. Murad Ali MTI, LRH, At the disposal of DHQ | Against

Z Office Assistant BS-16' Peshawar Torghar vacant post

4, Muhammad Asim MTI, LRH, DHQ, Hosptial KDA, Against

%-V -1 (Clinical Technician Peshawar Kohat vacant post
Cardiology BS-14)

3. Johar  Ali (Clinical MTI, LRH, Saidu Group of Against
Technician  Radiology Peshawar Hospitals, Saidu Sharif | vacant post
BS-14) Swat

6. Shamsur Taj (JCT MTI, LRH, Saidu Group of Against

| Surgical BS-12) Peshawar Hospitals, Saidu Sharif | vacant post
‘ Swat

7. Roidar Shah (JCT, MTI, LRH, Services placed at the | Against
Pharmacy BS-12) Peshawar disposal of DHQ Kohta | vacant post

8. Mr. Muhammad Alj, MTI, LRH, Saidu Group of Against
S/o Lakhar Khan War Peshawar Hospitals, Saidu Sharif | vacant post
Orderly BS-04 Swat

9. Sartaj S/0 Muhammad MTI, LRH, Saidu Group of Against
Khan Lift Operator BS- Peshawar Hospitals, Saidu Sharif | vacant post
04 Swat

10. Shahid Masih Ghori MTI, LRH, Saidu Group of Against

: S/o Waris Masih Peshawar Hospitals, Saidu Sharif | vacant post
Sweeper BS-02 Swat

11. Ishaq Butta S/o Butta MTI, LRH, Saidu Group of | Against

Masih Sweeper BS-02 Peshawar Hospitals, Saidu Sharif | vacant post
Swat
12, Munawar Lal Sweeper MTI, LRH, Saidu Group of Against
BS-02 Peshawar Hospitals, Saidu Sharif | vacant post
' Swat
All the above staff are directed to report at their places of posting within
three days positively.
Sd/-
DIRECTOR GENERAL HEALTH SERVICES
KHYBER PAKHTUNKHWA, PESHAWAR .

No. 2267-84/AE-VI Dated Peshawar 09.02.2016
Copy forwarded to:-

1. Hospital Director, MTI, LRH, Peshawar, for information w/r to
communication made by him regarding subject vide his letter
0.68/HD/LRH dated 09.02.2016. He is requested to relieve all the above
employees by stopping their salaries.

2. Medical superintendent, DHQ, Hospital KDA, Kohtat. They are directed

3. Medical Superintendent, SGTH, Teaching Hospital, Swat. (To submit their

4, DHQ Torghar. . arrival reports

5. Medical superintendent, DHQ, Hospital Battagram through Fax

6. DHQ Swabi ' ‘
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AL PARAME
KHYBER PAKHTUNKHWA .

o B
DICAL ASSOCIATION

‘\ . ST o ORI TGRS "

o Registrutioi 9:E:III; Dated: 9thiSeptember. 1970
I -' T Chairman Secretary General
TOTAR UD-DIN . . SYED ROIDAR SHAH
| y 1J-UD-DIN BURK] SYED . ‘
: s Rd/’lifd{v / S]RB/S;J{I-I) Dialysis, [..1L.B ' Bsc(H) Physiotherapy,M.A
| AN, Cell:0333-9150606 - Cell:0333-9131180
|

- Zell: 0334-9105846

v D 3LG/IPPAIA-KPI
ef: #

%
" The Secretary,
Health Department,

Date;—23/02/2016, -

Govt. of Khyber Pakhtunkhwu, '

Peshawar.,
wough:  Proper channel.

J

{}BJ’ECT: APPEAL FOR CANCELLATION OF TRANSFER ORDERS OF OFFICE BEARERS IN

RESPECT OF VARIOUS CATEGORIES OF PARAMEDICS, NURSES, CLASS-1V,
CLERKS AND SANITATION STAFF. ' :

‘_s'p.‘ Sir,

We, the cabinet members of Provincial Paramedical Association, Khyber Pakhtunkhwa

have the honour to state that various categories of subject staff of Health Department, Khyber

Pakhtunkhwa working

in MTP’s including Lady Reading Hospital and Khyber Teaching

Hospitals, Peshawar have been transferred on 01-0222016. & 11-02-2016 (majority of them are
office bearers of various Associalions), (copics attached), as a result of punishment on account of
peaceful protest throughout the Province of al] staff including teaching faculty, doctors ete. but

only subject categories
And Sanitation Staff,

have been translerred includingParamcdics,,Nurses, Class-Iv, Clerks

Similarly above categories of 39 numbers of staff were also transferred from Ayub
Teaching Hospital & Complex, Abbottabad (copics attached), but later on their transfers have
been cancelled by the worthy Chief Minister, & Health Department. Khyber Pakhtunkhwa on

recommendation of My
- KPK (copies attached).

Mushtaq Ghani, Advisor to CM for Information & Higher Education,

It is therefore, humbly requested to your good self to kindly cancel transfer orders of (he
above mentioned staff and office bearers of various associations in the best interest of
employees, institution and public and for smooth functioniiig of health institutions.

Copy for information an

Thanking you in anticipation.
d n/a to:

1. Director General Health Services KPK.

-~ Sincerely yours,
AT ¥ 4 4/ .
Syed Roidar Shah
Secretary General, PPMA, KPK
President PMA, LRH
President Health Employces
Coordination Council LRH,
Cell #0333-9131180 "
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.Presently posted at MTI,LRH, Peshawar.

BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUAL, PESHAWAR '

¢ W/
Appeal No. 458/2017 9

Date of Institution ... 12.05.2017

Date of Decision - ... 30.11.2017

- Syed Roidar Shah,

Clinical Techmcnan(Pharmacy),
(President Provincial Paramedic Association as well as
President Paramedical Association Lady Reading Hospltal),

(Appellant)
VERSUS |
1. ‘The Govt: of Khyber Pakhtunkhwa through Secretary,
Health Department, Civil Secretariat, Peshawar and 3
others. o '
(Respondents)

- ———

MR. SHUMAIL AHMAD BUTT, ,
Advocate . | - --- For appellant.

MR. MUZAMMIL KHAN, .
Legal Advisor - ... For respondent no.4

MR. JAVED IQBAL GULBELA,
lLegal Advisor --- For respondent no.4.

MR. USMAN GHANI,

District Attorney - | | ---  For official
respondents. ' :
MR. NIAZ MUHAMMAD KHAN, ... CHAIRMAN _
MR. AHMAD HASSAN, .. MEMBER(Executive)
ATTESTED = |

v
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cTakhmriwa
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JUDGMENT

: I_NILZ ML_J_HAMMA_D KHAN, CHAIRMAN.- /ﬁl
This judgment shall dispose of the instant service
appeal as well as connected service appeals no. 465/2017
entitled Shams-Ut-Taj, no. 466/2017 entitled Murad Ali, no.
467/2017 entitled Muhammad Ali, no. 468/2017 entitled

Muhammad Riaz Barki, no. 469/2017 entitled Shahid Masih
Gharui, no. 470/2017 entitled Mujahid Azim, no. 532/2017 .
ent_iﬂe_d Rooh-ul-Amin no. 533/2017 entitled Niaz Muhammad,
no. 534/2017 entitled Yaqu,b Masih, no. 535/2017‘entitled
Hamayun, no. 536/2017 -entitied Noor Rehman, 537/2017
entitled Sartaj, no. 538/2017 Imdad Ullah, no. 539/2017
entitled Johar Ali, no. 540/2017 entitled Ms. Sajida Parveen,
r;o. 54f1/2017 entitled' Ms. Gulshan Ara, no. 542/2017 entitled
Ms. Sumbal Firdous, no. 543/2017 ent'itled Ms. Aster-
Shaheen, no. 544/2017 entitléd Bilqees Rana, no. 511/2017
entitted Muhammad Asim, no. 527/2017 entitled Isam Gul
and no. 552/2017 entitled Farrukh Jalil as similar questions of

law and facts are involved therein.

ATTESTED

- EXA] ER
Khveer Pakhiinkhwa
Servies Tribunal,




2. Arguments of the learned counsel for the parties heard

and record perused. - M ~

FACTS

3. The appellants were transferred through an order dated .
09.02.2016 against which they filed departmental appeals on
23.02.2016 and then the appellants filed writ petition on
17.02.2016 and the worthy PeShaiwar High Court, lPeshawar
through its judgment dated 25.04.2017'dismissed the writ
petition on the ground of jurisdiction in view of Article-212 of

| ' the Constitution of the Islamic Republic of Pakistan and

thereafter theyk filed the instant ser:vice appeals on

-12.05.2017.

ARGUMENTS

4. Learned counsel for the apbellant argued that'delay in
filing present service appeals was due to confusion gua
jurisdiction of‘ the Service Tribunal., As in the impugned
transfer orders there was mention of a law i.e Weét Pakistan
Essential Services (Maintenance) Act 1958, which misled the
appellants in choosing the forum for redreséa}. That the
fy} appellants in good faith believed Athat the above 'mentioned.

é\@% did not fall within the terms and conditions of the civil
N

%)
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servants and therefore, this Tribunal had no jurisdiction. That
the appellants then bonafidely, in good‘faith and with due-
diligence preferred writ petition for redressal of. their remedy
before the worthy Peshawar High Court but unfortunately the
same could not hold good for their lordships of the Peshawar
High Court and the Peshawar High Court vide order dated
15.07.2017 dismissed the writ petition for want of
jurisdiction. He further argued - that alongwith the

memorandum of appeals before this Tribunal the appellants

- filed applications for condonation of delay under Section-14 of

the Limitation Act 1908. He next contended that under
Section-14 of the Limitatipn Act pursuing remedy before
wrong forum With due diligence and good faith is an
established ground for condonation of delay. He next

contended that such good faith and due diligence can be

~gathered from the circumstances of the case argued by him

above. The circumstances were such in nature which would
result in presuming that the appellants were misled and then
they knocked the door of the Hon’ble Peshawar High Court.

The learned counsel for the appellants in order to augment

?54:')‘ his stance relied upon the judgments reported as 2017 PLC

o

-((q:).S) 692 and 2007 PLC (C.S) 870. The learned counsel for

e .
D
“.,/3
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the appellant then élso argued the appeal on merits by
highliéhting that the Government was not authorized under
the West Pakistan Essential Services (Maintenance) Act, 1958
to transfer the appeilants as the said law was in force at that
time. He particularly referréd to Section-4 of the Act in this
regard. He then went on to argue that»in accordance with the
t}ansfers/postings policy of the Governmeht, the office
Bearers of the Association could not be transferred. That most
of the apbellants are Office Bearers. That some of the
appellants are menials V\:'hiCh could aiso not be transferred out
éf the District as 'per the Policy Qf the Provinci.al Government.
That the impugned orders speak on their own that all
transfers were made as punishment which is not approved by
law and also by so many judgments of the Superior Courts.
That the impugned orders‘ére;therefore, void orders and no
Ii'mitation,‘at all, shall run against the void orders which is an

admitted position of law at present.

5. On the other hand Legal Advisor for respondents argued
that the present appeals are hopeleSSIy time barred. That the

judgment pressed into service by the learned counsel for the

'Yf‘}appellants reported as 2017 PLC (C.S) 692 was passed under

: h%‘%(glar circumstances as in the same judgment the writ
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was sent back to the departmental authority for treating the
same as departmental appeal_which'is not the case here.
Learned Legal Advisor also relied upon jﬁdgment reported as
2010 SCMR 1982 in support of his argumeﬁts that limitation
is an issue which should be taken seriously- and not lightly.
| The learned Legal Advisor further argued that filing of
departmental appea! by the appeilants on 23.02.2016 itself
manifésts that the appellants knew Atha't the matter was of |
one of the terms and conditions of civil servants and after the
filing‘of that departmental appeal, appeAllants were bound to
have had recourse to Section-4 of the Khyber Pakhtunkhwa
‘Service Tribunal 1974 but instead the appellants filed the writ
petition before the Peshawar High Court which was not

allowed.

6. The learned District Attorney fof official respondents

argued that the very departmental appeal is defective as the
same was filed by all the appellants jointly and under Rule- ’.

3(2) of the Khyber Pakhtunkhwa Government Servants

(Appeal) Rules, .1986'joint appeal is not allowed. He further

argued that the‘appl'ication for condonation of delay is moved
“?;’F%ndei» Section-14 of  the Limitation Act 1908 but under

A | | '\s(éﬁtjon-Q of the Khyber Pakhtunkhwa Service Tribunal Act,

' ’x\

AR . . T
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1974 Section-14 is not applicable in the proceedings before

this Tribunal. That this Tribunal has already given judgments_
in two appeals No. 1395/2013 entitled “Momin Khan-vs-
Government” and No. 1396/2013 entitled “Zaheerullah-vs-

Government” on 28.11.2017 in which the effect of judgment

~ reported as 2017 PLC(C.S) 692 has been discussed ahd the

period was not condoned due to pursuing the case before
wrong forum, He further argued that the appellants were to
explain each and every day.delay ‘which has not been done by
the appellants.
CONCLUSION.

7. This Tribunal is first‘t‘o ‘decide whether the present
appeals are within time and if not then fh‘is Tribunal cannot
discuss thé merits of the appeals. The pivotal question for
determination to reach the conclusion is whether pursuing a
case before a wrong forunﬁ'is a valid ground for condonation
of delay in appellate jurisdic_tion. The application for
condonation- of delay is moved under section-14. of the
Limitation Act, 1908. Though Section-14 is not applicable in

the proceedings before this Tribunal. The august Supreme

"‘f’*Court of Pakistan in the judgment of Larger Bench reported as

2016 PLD 872 while discussing the applicabilify of Section-14
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of the Limitation Act has decided that provision of Section-14

of the Limitation Act are not applicable in all appeals even
before Ai:he normal Civil Courts. But again in the said very
judgment it is held that wherever Secion-5 of the Limitation

Act is applicable then the reasons given-in Sectiom-14 of the

Act can be taken into consideration for deciding the sufficient

cause. In the said very judgment the august Supreme Court

- of Pakistan while discussing many judgments of the august

Supreme Court of Pakistan prior to 2016 has resolved the
issue once for all by declaring many judgments as per

incurium. In the judgment of the larger Bench the august

Supreme Court of Pakistan has allowed the condonation on

the gr'ound of pursuing the remedy in good fait-h and due
diligence and the august Supreme Court of Pakistan has
further held in that very judgrhent that pursuing case in
wrong forum per se cannot be presumed to be pursuing in
good faith and due diligence unless the valid and sufficient
reasons are given in the application for condonation of‘ delay
which misled .the party or for that' matter their counsel for

choosing wrong forum. The judgment relied upon by the

V/\%C‘ounsel for the appellant reported as 2'007 PLC(C.S) 870 is

‘i@; discussed in the judgment of larger Bench mentioned

. @O‘
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above. This judgment has now merged in to the judgment of

the larger Bench. Now we are to see whether the appellants
have mentioned any ground in th_e application for condonation
of delay which misled them or their counsel to choose wrong
forum. If we go throug}w the applications for condonation of
~ delay in these appeals there is only general mention of- the
appellants pursuing the case innocently and bonafidly. No

particulars of the circurhstances which misled the appellants

to choose the wrong forum are mentioned. The Ieamed

| counsel for the appellants today_ added the ground which
misled the appellants for choosing the wrong forum but this

ground is not available in \the applications for condonation of

delay. The august Supreme Court of Pakistan in that very
judgment has also cited certain examples of misieading the

counsel or his client by formulating two questions on this very

subject. In question No.2 regarding wrong- advice of the
counsel for the appellant pursuing the remedy before the

wrong forum their lordship have added that the person
seeking condonation of delay must explain delay of each and

every day and should establish that the delay was caused by

-h;:u reasons beyond control of that person (or counsel) and that
,.x

hgﬁwas not indolent, negligent or careless in initiating and
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pursuing the actionable right which had accrued in his favour.
Mere incompetence of the :counsel,'inad\}erténce, negligence

o or igndrance of law is held to be no ground. One of such
examples given‘ by their lordships is that of drawing the
wrong deéree sheet by the trial court as to valuation for the
purpose of appeal due to which a counsel was misled into
choosing the appellate forum was a valid ground. In this very
judgment actus-curiae per se has not been approved to be a
sweeping ground for condonation of delay while answering
question no. 3. So in the light the judgment of the Larger
Bench the appellants have failed to rﬁention the specific
'ground in the application for condonation which misled them
or their counsel for approaching a wrong forum. Secondly, if
the arguments of the learned counsel for the appellants are
made part of this application then we are to see whethgr that
ground really misled- the appellants or their counsel to
approach the proper forum. As discussed above the cruk of
the"'arguments of the learned couhsel for the appeila.nt is that
the appellants/counsel were misled in believing because the

impugned order had mentioned Act of 1958 which Act was

”yf\ﬂot part of the terms and conditions of the civil servants and

2
}Jlf‘ | h\apyg, they approached the worthy Peshawar High Court. If
0L g e g
D O |
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we go through the impugned order the said order has 'simply
tré‘nsferr,ed the appellants. The transfers are very much part
of the terms and condition of the civil servants under the
‘Khyber Pakhtunkhwa Civil Servants Act 1973. If any civil
sérvant is transferred wrongly or in exercise of any of the
powers given other than the Khyber 'Pakhtunvkhwa 'Civil
_Ser;/ants Act, 1973 the matter still remains that of transfer.
There arises no question of any misleading that how transfer
on the basis of a law/rules other fhan Civil Servants Act or
Rules there-under fell outside the purview. of this Tribunal.
Every day the civil servants are transferred on the basis of
wrong notifications, by applying wrong law or rules which give

cause of action to the Civil Servants to challenge the same
before this Tribunal. Mentioning of any right or wrong law
never misleads any person if the net outcome of the order'is
transfer. So far as judgment reported as 2017 PLC‘(C.-S) 692
is concerned that judgment has got no application tcl:: the
. present appeal for the reason that in the said judgment the
departmental authority was directed to consider thé writ
petition as departmental appeal. Secondly in this judgment
(S/T\ thej dgment of lérger Bench was not considered. And if there

nx\ discordance between judgments of the august Supreme
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Court of Pakistan the one of larger Bench shall prevail. The

learned counsei has also not been able to convince this
Tribunal that how the transfer orders are void and no
limitation shall run in these appeals. All illegal orders are not
void orders as is jurisprudentially settled. The objection of
learnéd District Attorney as to joint appeal is not fata'l as no
penal conseguences are mentioned and at the most it is

)

directory.

8. This Tribunal is therefore, of the view that no sufficient
cause has been shown by the appellants in pursuing their
cases before a wrong forum and the appfication‘ for
condo‘nation of delay cannot be accepted. All these abpealé
being time barred are dismissed. Parties are left to bear their

own costs. File be consigned to the record room.

(NIAZ MUHAMMAD KHAN)

CHAIRMAN
(AHMAD HASSAN)
_ MEMBER
ANNOUNCED
30.11.2017
Certifieq ire copy | Approved For Reporting
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIAG

Service Appeal No. Li é é /201’}

(‘(5!}\',‘3(\:- froavle

it Uiy

. . ' ' Mo loe s )
Murad Ali, < _5*
Office Assistant Einey s, -

e —————

(President All Pakistan Clerk Association LRH) Batea M :..\5._7 & / ?

Presently posted at MTT, LRH,
Péshawar.

.................. Appellant

Versns
1. Government of Khyber Pakhtimkhwa,

Through Secretary, Health Department,
Civil Secretariat, Peshawar. ‘

2. Directorate General Health Services,
Through Directot General,
Attached Department Complex,
Khyber Road, Peshawar.

- SBMBYSAG
\ SATALSS

3. Secretary Establishment,
Government of Khyber Pakhtunkhwa,
Peshawar.

4. Hospital Director,
MT], Lady Reading Hospital,

Peshawar.

&chﬂ:ﬁ?# day ' e, Respondents

SERVICE __APPEAL UNDER __SECTION-4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNALS ACT, 1974 AGAINST THE
IMPUGNED _ TRANSFER ORDER. _NO. 2267.84/AE-VI _DATED
09/02/2016, RELIEVING ORDER __No. 6308-15/HD /LRH DATED
05/05/2017 AND OFFICE ORDER NO. 6360-68/AE-VI DATED 10.05.2017

LRH, TO DISTRICT TORGHAR WHERE HE WAS LEFT AT THE
DISPOSAL QF DISTRICT HEAIL'TH OFFICER TORGHAR.

May it please this Honorable Courr




&

1. That the Appellant is a civil servant appointed against a vacant post at Lady

Reading Hospital, Peshawar and has started his career with zeal and
dedication and served the public at latge on several positions since his

appointment to the best of his abilities and full satisfaction of his supetiors

and since then he is performing his duties at the aforesaid hospital; Presently

he is working as Assistant at the hospital. It is pertinent to mention here that

the Appellant is President of All Pakistan Clerks Association (APCA)

LRH, Peshawar.
"(Copy of notification as President LRH is annexure “A”)

‘That ﬁpon promulgation of Khyber Pakhtunkhwa Medical Teaching
Institutions Reforms Act, 2015 (Khyber Pakhtunkhwa Act No. IV of 2015),
Para Medic Association, LRH, Peshawar filed a Writ Petidqn No. 2643-
P/2015 questioning creation of surplus pool, asked. for directorship for the
Paramedics in the Boards of Governor of MTI and questioned the clause of

“tll further order”.
(Copy of the Writ Petition # 2643-P/2015 is Annexute “B”)

/

That this Writ Petition was taken up for hearing alongside numerous other

writ petitions by a larger Bench so specially constituted to deal with matters
of vites of the Act, 20"15 ibid and other related issues. It is a n.aatter of
reé.ord that while dismissing other Petitions against the vires of the Act,
Writ Petiton No. 2643-P/2015 was partially accepted in Judgment and
Order of the Honorable Larger Bench dated 23.12.2015 as this Honorable
Court while acknowledging and appreciating the merits of the matters
agitated by paramedics, allowed their plea against “further orders” and their

representation in Board of Governors. : \

That seeking enforcement of constitutional rights through a Constitutional
Petition was not taken in good grace either by the Respondents or for that
matter bﬁr the 'Chairman Board of Governor, LRH Peshawar, who is
championing the cause of so-called reforms in MTIs and is acting as quasi
advisor to the Respondent Government. He had been heard saying
numerously that he would make sure chat no one can stay in MTTs if he is

challenging him or questioning his wisdom and authority.
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5. That it is worth mentioniﬁg that Appellant being low paid staff working as

Assistant at Medical Teaching Institute némely Lady Reading Hospital and
has not opted MTI service and is thus working in direct control and
supervision of Respondents No.1 to' 3 as amended Section 16 of Khybet
Pakhtunkhwa Medical Teaching Institutions Reforms Act, 2015 states that all
civil servants serving in MTIs may within a period to be notified" by the
Government, opt for employment of MTI, their service structute, promotion
and disciplinary matters etc but fortunately or otherwise the period has not

been yet notified by the Government.
(Copy of the MTT Amended Act, 2015 is Annexure “C”)

That while momentarily parting from the discussion at hand, it is significant

to point out that while misinterpreting a certain part of the Judgment of the
larger Bench dated 23.12.2015, Respondent No. 1 Govetnment through a
Notification No. SO(R—II)/ E&D/1-6/2009 dated 08.02.2016, while

purportedly exercising powers under Section 4 of the West Pakistan

Essential Services (Maintenance) Act, 1958 and in total defiance to the very -

intent and spitit of the Act, 2015 has issued direction to all the persons
working or engaged in the Medical Teaching Institutes not to leave their
place of duty without prior permission of the competent authority.

(Copy of the Notification under Essential Setvices Act is Annexure “D”)
(Copy of the WP Essential Services (Maintenance) Act, 1958 is Annexure “E”)

That meanwhile, Government.took certain steps to dissolve Post Graduate

Medical Institute (PGMI) that wound up concerned doctors. Demands were
also being raised for grant of health professional allowance. In \thls
backdrop, Respondent No. 1 issued the Notification under Essent\lal
Setvices Act. While displeased. with this Notification and so-calléd\

. .. ) " . . R
imposition of emergency amongst other issues, Doctors working in these \

Hospitals and MTIs started protesting against the Government. This
agitation aggravated further and some health professionals primarily led by
doctors announced strike on 09.02.2016. The fact of strike, led by doctors
was also widely reported both in print and electronic media.

(Copies of press clippings are Annexure “F”)
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\ 8. That after a couple of days of negotiations, all the demands of doctors were

2 -

) acceded to and they were all let off, without any proceedings but the poor @
- —-"\ o

.ow-paid paramedics who had no visibility whatsoever in the so-called strike

and had not been concerned with any ER or OTs are being punished

without the mandate of law.

(Copies of the news reporting calliﬂg off of the strike are Annexure “G”)

9. That - while seized of an opportunity to get rid of office bearers and some of
the membets of Para Medical Association, and while actuated with clear mala
fide and political agenda, Respondents instead of procecding against doctors,
chose to, victimize low-paid employees while showing more loyalty to the
Chairman Board of Governors LRH, issued an office order bearing No.
2267.84/AE-VI DATED 09/02/2016 wherein he transferred the appellant
and several others of their duties in absolute ignorance and violation of -
attending law and circumstances. It is impottant to point out that the
appellant is a permanent civil servant and office bearer of the association at
several levels therefore cannot be left at the mercy of Respondents and
there most inﬂue;ltial political figure whom have no authority to issue any
order or treat the appellant in any manner, in grave infraction and defiance
of the law on question. Thus the Appellant, along with other office bearers,
was thus ordered to be transferred out of his concemed MTI to a far flung |
place of the Province by virtue of Office Orders dtd 09.02.2016 issued by
Respondent No. 2. The Office Orders read:

“On their involverient in illegal activities contrary to the

conduct rules 1987, as well as essential services
(maintenance) Act 1958 and subséquent relieving from \
MTI/LRH Peshawar on account of stiike/agitation,

leaving the patients in emergency and operadbn theaters \
crying for survival; the following staff stand

transferred.....”

(Copy of the transfer order is Annexure “H?”)

10.That the appellant, while was having no other remedy, filed departmental
appeal bearing No. 341/16/PPMA-KPK dated 23.02.2016 to the




Respondent. No.1 being Competent Authority in hope that he will gét relief
from that forum but in vain as over a year has been passed and yet no @

fruitful result has been given to the appellant and still his Departmental
Appeals/Representations is pending before the Departmental Authority
who was under legal obligation to decide the same within statutory period.

(Copy of the Departmental Appeal is annexure “I”)

11.That the Appellant along with many others were aggrieved of the Transfer

orders made under the garb of Essential Service (Maintenance) Act, 1958 or
otherwise (hereinafter referred to as “impugned orders” for facility of -
reference only) challenged the same before the Honorable Peshawat High -

~ Court by way of W.P. No. 557-P/2016 titled as “Johar Ali and Others vs
Governinent of Khyber Pakhtunkhwa etc” wherein interim relief was
granted to the Appellant along with many others which remained intact for
over a year or so but the case was heard by a Division Bench of the
Peshawar High Court on 25.04.2017 wherein they have heard the arguments
at length but unfortunately the aforesaid petition was dismissed while
holding that the Appellantland others are civil servants and their grievances

~ relate to the terms and conditions of the service therefore ‘the- approptiate -
remedy for seeking the rédr.essal of their grievance is Services Tdbmﬂ.
(Copy of the WP.557-P/2016 and Judgment dated 25.04.2017 is Annexure J")

12. That soon after the decision rendered by this Honorable Court in W.P 557-
P/2016, the .Respondent No.4 issued relieving order No. 6308-
15/HD/LRH dated 05.05.2017 of the Appellant and directed him to
report to the ofﬁcé of Respondent No.2. Further on 10/05/ 2017 the
Respondent No.2 issued office order No. 6360-68/AE/VI and directed
the appellant and others to report to their new piace of work. It.'i\s of

. significance importance that Respondent No.4 is not a competent Autht\)‘;ity
to relieve the Appellant therefore his act of relieving the. Appellant is in total
defiance of the law and policy. | .

(Copy of the Relieving Order and Reporting to new place are Annexure “K”)

13.That it is also worthwhile to point out that association was allotted a
separate office by the then Chief Executive of the Aforesaid hospital

wherein office bearers are easily accessible to all the association memberts as




@

‘ I ~well as the Appellant use the place for office purposes. It is a mf‘t’he
’ \5 : provinc\:iall govcrnment, duly circulated in the Esta Code that Office Bearers ,
RN shall not normally be tt;l_nsferred during the currency of their office . @
o therefore the Appellant rights are protected as per policy and is thus not 2

trcmsferrable outside Lady Reading Hospital but the Respondent No. 2’
1ssued Transfer and Posting Order of Appellant, while 1gr10r1ng the
aforesaid policy and settled legal position qua union member employees, to
District Kohat.

(Copy of the allotment of the office is Annexure “L™)
(Copy of the Government policy is Annexure “M”)

14. ThatAeven previously the Honorable Peshawar High Coutt as well as this
Honorable Forum has intervened and through interim relief prevented
adverse action against Petitioner(s)/Appellant who are being victimized for
their stance against the Government or who are office bearers of

association.

|
_ : ‘ (Copy of the Order of this Honorable Court is Annexure “N")

15.That it is also important to point out that due to the afote stated strikes etc
39 employees of Ayub Teachmg Hospital were also transferred out to far .
flung areas of the provmce but due to the intervention of. the Special °
Assistant to Chief Minister, Mushtaq Ahmad Ghani the transfer orders of all
the 39 cmﬁioyecs were recalled and they were remained at their catlier

places of work.

(Copy of the Order pertaining to ATH is Annexure “O”)

16. That feeling gravely dissatisfied and aggtieved of the impugned order \
Hence this appeal inter-alia on the following grounds:- = \

' Grounds warranting this Appeal:

. . ~ ‘a. Because the nnpugncd order is ﬂlegal unlawﬁll without lawful authonty and.
"~ thus of no legal effect.

b. Because the impugned transfer order is passed without any legal or plausible -
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justification and is therefore liable to bc; reversed.

& g
Because the Appellant and other office bearers have been allotted office at
the Lady Reading Hospital for the betterment of their fraternity thetefore he

cannot be transferred at single stroke of pen.

Because 39 other employees of Ayub, teaching Hospital were transferred due
to the same reason but there transfer order was cancelled on the next day
because they realized that civil servants as well as office bearers cannot be

transferred during their tenure.

Because the Appellant is elected Prgsideﬁt of All Pakistan Clerks Association , -

LRH therefore his rights are guaranteed and protected under the laws.

Because the misgivings of the Respondents against the Appellant is uttetly
out of place as the Appellant has not resorted to any illegal activities, so alleged °

against him,

Because no provision of the Essential Service (Maintenance) Act, 1958
mandates any transfer. In fact, the Respondents, while posting the Appellant

out is committing an offense under the aforesaid Act, 1958.

Because once the Essential Services (Maintenance) Act, 1958 is .notified, no

employer can order transfers at all.

Because impugned orders are passed in tone and tenor of “pumshment” No\

minot or major pumshment can be imposed without due- process of law.

Because the unpugned ordets are passed in total disregard of the KP
Efficiency and Discipline Rules, 2011.

Because most surprisingly the Appellant who is neither doctot not care-giver

relating to emergency or for that matter operation theaters are being allegedly

prosecuted and punished for so called patients crying for survival. How Office
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Assistants, Sweepers, Masalchi, beaters, lift operators and a few clinical
- technicians are answerable for strike staged and held under the leadership of

‘doctors. ' % -~

Because the Appellant is office Assistant therefore he has got no concern

with operation or treatments of patients therefore allegation against the

Appellant in the transfer order stands baseless.

. Because the very act of letting off the doctors and choosing to prosecute only
low-paid employees and -that too as a punishment for approaching this.
honorable court is not only smacked with 'parti;d.ity, unfairess and nepotism

but is a clear violation of Article 4, 5, 25, 37 and 38 of the Constitution.

. Because the Constitution of the Islamic Republic of Pakistan confers right on
every citizen of forming of an association as well as grants freedom of
assembly in the form of protest or otherwise thus the impugned order is

violative of Artic_:le of 16 and 17 of the Constitution, 1973,

. Because as held numerously by superior judiciary including the apex Supreme
Coutt of Pakistan, no civil servant can be transferred except for public interest-

whereas the impugned transfer order is cleatly having a color of punishment

*_ and is done on so called administrative ground rather than public interest.

. Because as narrated in facts, appellant is office bearer of APCA. It is a policy
. of the provincial government, duly circulated in the Esta Code that Office
Bearers shall not normally be transferred during the currency of their office t \\
avoid unfair labour practices.

- | \
q. Because the. Respondents are acting in a mannex;' Elear]y reeking

highhandedness, caprice and victimization,

"t Because the Respondents are bent to illegally discriminate amongst health-

care providers and paramedics without any reasonable justificadon or

classification.
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- Because the impugned orders are made with sole purpose of creating tetror

and deterrence in heart of doctors by making the Appellant as mere guinea pig

and scapegoat for no fault on their part. / @ ”~ @

Because recently the apex Supreme Court of Pakistan, while suspending a
Judgment of the Honorable Balochistan High Court, has acknowledged the
right of peaceful protest and agitation for rights of the government employees

and declared any clog on it as excessive and illegal.

(Copy of the press clippings reporting Supreme Court judgment ate Annexute “P7)

Because Respondents have not treated appellant in accordance with law, rules
and policy on subject and acted in violation of Article 4 of the Constitution of
Islamic Republic of Pakistan, 1973 and unlawfully issued the impugned
transfer order, which is unjust, unfair and hence not sustainable in the eyes of

law.

Because neither ESTA Code provisions does permit the Respondents to pass
the impugned transfer order nor the Khyber Pakhtunkhwa Government
Setvants (Conduct) Rules, 1987.

Because even otherwise, as is apparent on the face of records, impugned

order is actuated with intent mala se as the Respondents are hell bent to getrid

of the appellant at any costs solely on political considerations.

Because since the Appellant is admittedly President of the APCA who cannot
be transferred out of his place of duty since completion of his office tenure as

per Policy.

Because the impugned transfer order is cleatly motivated with mala fide

rather than made in public interest. As the record suggests, the appellant and *

his colleagues are victimized for ulterior motives of the Chairman Boatrd of \

Governors, Lady Reading Hospital.

Because even the KP MTI Act, 2015 also protects the services of Appellant.

aa. Because in similar circumstances, the Honorable Peshawar High Court and

Honorable Services Tribunal has allowed relief in aid of justice.

\
\

\
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i \ bb Because nelthcr the Khyber Pakhtunkhwa Government Servants (Conduct)
- Rules, 1987 nor the Essential Setvices (Maintenance) Act, 1958 empowers the ‘/{5

Respondents to pass the impugned orders.

.

-

. cc. Because appellant will raise other g.tou-nds'at the time of arguinehts with the

ptior permission of the Court.

It is therefore most humbly prayed that on acceptance of the

“instant appeal the impugned transfer order. No. 2267.84/AE-VI DATED
_ QZOZZZOIG RELIEVING ORDER No. 6308-15/HD/LRH DATED -
' 5[05[2012 and OFFICE DER 60-68/AE-VI D D 2

miay graciously be set aside. Any other rehef not spec1ﬁcally asked for may
also be granted to the appeHant if deemed ﬁt just and appropriate.

Appellant
Through

Shui?ﬂxmgmtt,

o ‘ Advocate Supreme Court of
g S o ’ . Pakista
e ' &
 H BilalKHan__—
Advocate High Court,
Peshawar.

Dated: I8 /05/2017 o

AFFIDAVIT | A

I, Murad Al, Asmstant (President All Paklstan Cletks Association, LRH)Presently
posted at MTI, LRH, Peshawar, do herby solemnly declare that the accompanying |
Appe'xl 1s true and correct to the best of my Knowledge and belief and nothing has

been concealed from this I—Ionorable Ttibunal.

DEPONENT
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As 1pp1oud by the competent authority, the “gransfer orders of the Ioﬂowmn olh liils issued
vide this T)uulm;\u. buum;, Ln(lor%emuu No.2017- 24/K v, dated 1/)/“)016 No. )‘1()‘\ )O/M 3\1 dated

10/()‘2/2016 No. ))>7~°, l/A\. AVAN (l:\tc,(lf«)/Z/‘Z(ﬂG, and No. 94.56-69/4 ATF-VI, dated 17’)/‘)()1() ’md No.2441-
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&35/[\11—\/1 dated 17/0‘7/201(7 are hu d)y cancelled, in the interest of public.

1L Muhdmm adl Rm/. Burki. - Clinical Technician Pathology. -
‘2. \’lulnummd Asimy, Clinical Technician Cm‘diolog\,r. SR
3. Jolas All : _ - Clinieal ~ochnician Rad hology
il Sh«unsr-k t, ' ~ Clinical 1 l'echnician Surgical.
LD S - Clinieal 1 - echinician Pharmacy.

"6, Muj 1hid Azam, § Clinical T echnician Pharmacy-
: e Im(’mdu\hdl. S Clinical Te schiician Pathology- . S
‘% Mumd Ah Office Assistant. : G i
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No. l__ ____,,_': 6’ /Ai Dated Peshawar the Ny _w__,/;f;’j_/".l()]}% D
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1) St.w.l(uy (0. (;0 I :'1. ult ol Khyber Pmkhtunl\lwva ch\th D(,panmcm Peshawar for mlommuon
N Hmmml Dir ug(n M PR TH/L RH Peshawar W/t L0 their office oy der No.1d492- 00/ dated 1“%/11’/201"
No 1509-1 16/ dladet ?"1'8/19/‘2017 No.1533-40/ dz ared 10/12/2017, 1582-89/ dated 20/1 9/20 1'7 No. 1532
95/ dated 1‘)/12/9,017 No. 51240-57/ dated 99/19/2017, No.:51240- 57/ dated 939/192/20 17 <md
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alficials with theremarks thal they are Civil Gervants and accor ding to their appointment orders and
will Be dealth witht in accor dance with Governms <t rules. However, the M1 can mmnnncnd the Ci
 Servants lov initiagng disciplinary action ag‘unbi Jem i they ave guiltuy of nusc m.dmt ;
3)  Accountant General KP Pesahawar.
4y DHIS Cell D(;HS KPK Peshawar. : - . ,
- 5y Supdt Pr omotGi CLH (to corvect the place of posang of official concerned  the st‘:nim’it%e Hist
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DIRECTORATE GENERAL HEALTH SERVICES %W (@ 0

RHYBER PA KH"'U?\ KHWA PESHAWAR
L E- Mai! Address nwfrdghs@yahoo com-office Ph#091- 9710269

" Exchangs# 091:9210187, 5210196 Fai # 091-9210230 Ry
r !CEORDFR S %
R comphance to older dated 25 04 201/ of Peshawar ngh Couirt Peshawar writ '
: fpétiﬁdn “429:P016 and . Khyber Pakhtunkhwa Service Tribunal Peshawar order dated
' _30 " 2017 in- servige: appeaf No. 458/2017, all the departmental appeals in respect of the '

‘ .foi!owmg officers/ officials. along-with' similar placed other ofﬂcem/offac;als are not malmalnabie
*on acoount of Prmc;pal of Res-delcata under CPC Rule 11 m Ihe eve of de :

M Tsam Gul Clinical Technoioglst Surg:cal o N _ ,' -
Muhammad Riaz Barki C.T Pathology .. =~ "~ LT ‘ .
“Muhathinad-Asim.C.T Cardiology o e o ~
JoharAli C.T ‘Radiclogy
-Shanisul- TajC.T. SJf‘gICd[
‘:"Roadar Shah C.T Pharmacy
- Mu;ah:d Azam C.T Pharmacy
Imdadullah C.T:Pathology
Murad Al ofﬁce Assistant

© o _'\. o .cn"-.ih .c»'.m':%

oreover, they berong to provincial cadre-and havs also completed their riormal ’
tenure in their respective. MTIs institutions and.this Drrectorate Ofﬂce Orders and Government ot
Khyber Pakhtunr(hwa Health Deptt Notlflcatlons legardmg then posting / transfer ultimately
attainedat its finality, .. . . o
Theyare strictly- dlrected to comply the ofﬂce orders No ‘2267 84/AF—V!
dated 09.02: 2016 No: ?308 20/AE~VI dated 10.02. 2018, No 2017 24/E-V ddted 01 07 2016
Cand Govtr of KP Hﬁafth Departmenf Noilflcatlon No. SOH(E ili)1 1/2016 clated 15.02. )01(3 :

-~

' W|thout fajt. S : - .='
Consequently, this Dlrectm ate ofr;ce order bearmg f_nds‘a No 109’7 98/AE-V! dateo
24.01.2018, is hereby withdrawn: ab-mlt:o i : :

However itis pertment to ment:on here that the Class IV ’staff reheved/repatrlated b; HD
i MTEILRH/KTH shall remain in their respective institutions vrde thls Directorate letter , ‘
No. 686-709/Personnel dated 05.01.2048 and-No. 870- 72/Admp/DGHS KP dated 10 01 2018

‘being low paid employees’of Hosplta! cadre,

‘
| 1

. i Sd/xxxxxxx . »

' - _ DIRECT@R GENERAI HEALTH QER\/‘!CF“
e - E KHYBER’ PAKHTUNKHWA 'PESHAWAR. -
-Nol(f J) 7/"3- BN Datedj ff/m/zms

. Copy forwarded fo the - : :
Secretary to Govt: OF Khyber Pakhtunkhwa Peshawar R TR 3
Hospital Director MT1 LRH Peshawar. S Co
- Hospital Director MTI/KTH Peshawar,
- M.S DHQ Hospital D.i Khan..

‘BHO Kohistan.
- M.&-8aidu Group of Teabhmg Hospital Swat

DHO Swabi. . L

M.S DHQ. Hosp:tai Battaqram : ol
DHO Torghar, - ST A T
. M.S DHQ. Hospital KDA' Kohat - - o
. DHO Kohat. - T i
12.PS {6 Minister for Heaith Knyber Pakhtunkhwa Peshawar T
i 13, Officers/officials concerned, ,. '
/” For information and necessary action o L, g

~5mmﬂ@w»dwe
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<I'he Secrctary, : ‘ Without Prejudice
I{( aflslDepartment, .

Govmnmcnt of Khyber Pakhtunkhwa;

Civil Secretariat, Peshawar.

Subject: - APPEAL/ REPRESENTATION FOR CANCELLATION OF
THE OFFICE. ORDER No 1898 912/E \Y DATED 29/01/2018

Respected Sir: - o : N

The Undersignéa ir‘cr}.r ?;:arn;;ésdy'-subl1ﬂts his Appeal/ representati in against the order dated 29.01.2018 passed
by Direcror General Health Services, Khyber Pakhtunkhwa vide which the departmental appeals of various
categories of employees, of the HcalthA Department who are working ih Medical Tséaching Institution namely Lady
Reading Hospital, have been termed as nor maintainable. The Appelidnt would humbly submit his appeal against

the order dated 29.01,2018, passed by Director General Health Servicel while lacld:ng jurisdiction, on the following

grounds amongst many others:
L. The Undersigned is a civil servant appointed against a vacant post af Lady Reading Hospital, Peshawar and has

started his career with zeal and dedication and served the public ar large on several positions since his

appointment to the best of his abilities’ and full satisfaction of his superiors. . [t is pertinent to mention here that
the Undersigned/ appcllant is also’the President of (APCA) All Pakistan Clerks Association LRI,

Peshawar, a rcpzesentamve body and the provincial chapter of All Pakistan Clerks Association.

N}

It is worth mentioning that Undcrsxgned bcmg low p'ud staff working as Office Assistant ar Medical Teaching
Institute namely Lady Reading Hospml and has not opted MTT service and is thus working in direct control and
supervision of your good self and Director Cvneml Health Services.

3. Meanwhile, C‘ovemment took certain steps to dissolve Post Graduate Medical Insdtute (PGMI) that wound up
concerned doctors. Dcmmds were also bung taised for grant of health professional allowance. In this backdrop,
your good self issued the Nouﬁcquon under Essential Services Act. While djsplmsed with this Notification and
so-called imposition of emergency amongst other issues, Doctors working in these Hospitals and MTIs started
protesting against the Government. Thls agitation aggravated further and some health professionals primarily led
by doctors announced strike on 09.02. 2016 The fact of strike, led by doctors was also widely reported both in
print and electronic mcha (Coples ofpress cI1ppmgs are Attached)

4. After a couple of dqys of negomuom all the demands of doctors were acceded to and they were all ler off,
without any procc—.edmgs but the poor low-paid pqmmedlcs/cimh/nmses and class-1V who had no \fmblhfy
whatsoever in the so- c’llled strike and had not bccn concerned with any ER or OTs are being punished without
the mandate of law. (Coples of news rcportmg calling off strike is annexed)

5. While seized of an oppor mmry to gct r1d of ofﬁce bearers and some of the members of Para Medical Association,

and while acruated w:th clcn mala ﬁde and pollm.al Agcnd’i mstead of proceeding against doctors, chose to

victimize low- -paid (.mployees issued an office order bearing No. 2267 84/AE-VI DATED 09/02/2016 wherein

DGHS wansferred the appcllant and several others of

their duties in absolure ignorance and violation of

attending law and cu'cumﬂt‘mccs Teis 1mpomml to point out that the undersigned is a permanent cvil servant

and office bearer of the association, hcno[ow cannot be left at the mercy of DGHS and their most influential

political figure whom have no authontiqr to issue any order or trear the appellant in any manner, in grave
infraca ) - o R o e
1fraction and defiance of the law on “queston, Thus the, Appellant, along with other office bearers, was thus

ordered (0 be transferred our of his concerned MT1 1o a far ung place of the P

ded 09.02.2016 issued by DGHS.

rovince by virtue of Office Orders

6. liisa policy of the provincial govemmcnt duly circulated in the Esta Code that Office Bearers shall nog normally

be transferred durmg the currency of their office [hm efore the undessigned rights are protected as per policy and

15 thus not tmns[elmble outside quy Reachng Hospital but Lhe DGHS issned Teomefar and meove o~ s
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The Undersigned, while having no other remedy, filed department'll appeal bedring No. 341/16/PPMA-KPK
dated 23.02.2016 to the DGHS, which was not cntertained.
Recently I have been relieved from LRI—I, MT1, vide office order I‘é]o. 1549-56/HD/LRH dated 19-12-2017,

subsequently I have submitted another appeal vide diary No. 1607, dated 12-01-2018 to the DGHS being

competent authority, which was accepted by the DGHS, being competent authority, The DGHS, issued office
order No. 1092-98/AE-VT dated 24/01/2018, and cancelled the eatlier transfer order thus the undersigned was
remain to serve at his place of duty MTI, LRH. (Copy of the appeal aqceptance ordcer is annexed).

The undersigned started performing his duties with more zeal and excellence but astonishingly came to know that

DGHS being Fugctus_Officio, while pressurized by the Chairman Board of Governors LRH and in absolute

ignorance and violation of attending law and circumstances again issued another order No. 1898-912/1-V dated
29/01/2018, by virtue of which he termed the appeals of the Undersigned and others as not maintainable while
wrongly applying and interpreting the principle of Res-Judicata as none of the forums mentioned in the order
dated 29/01/2018 have decided the matter on merit as Peshawar Figh Court dismissed the writ petition for want
of jurisdiction whereas the Services Tribunal dismissed the same on limitation therefore it can be stated with
certainty that the principle of Res-Judicata is not attracted in the i instant matter.

Besides merit of the case it is also ‘important to point out before this honorable Tribunal that due to the afore
stated strikes etc. 39 employees of Ayub Teaching Hospital were also transferred out to far flung areas of the
province but due to the intervention of the Special Assistant to Chief Minister, Mushtaq Ahmad Ghani the
transfer orders of all the 39 employees were recalled and they were remained at their earlier places of work
therefore the undersigned and others also needs the same treatment and shall not be discriminated. (Copy of the
Order pertaining to ATH is Annexed)

The very act of letting off the doctors and choosing to prosecute only low-paid employees and that too as 2
punishment is not only smacked with partiality, unfairness and nepotism but is a clear violation of Article 4, 5,
25, 37 and 38 of the Constitution.

The Constitution of the Islamic Republic of Pakistan confers right on every citizen of forming of an association
as well as grants freedom of assembly in the form of protest or otherwise thus the Impugned order is in violation
of Article of 16 and 17 of the Constitution, 1973,

[tis held numerously by superior judiciary including the apex Supreme Court of Pakistan, no civil servant can be
transferred except for public interest whereas the impugned order is clearly having a color of pumshmt_nt and 1s
done on so called administrative ground rather than public interest.

It is therefore most humbly prayed that on acceptance of this Appeal/ representation the order dated

29.01.2018 No. 1898-912/E-V may very kindly be recalled and set aside and consequently the Appellqnl may
kindly be restored to their position prior to 09.02.2016 and oblige.

MU RMDAS Off/&ssmt'mt LRH, MT1,
President All Pakistan Clerks Aesocxatlon LRH, MTI
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GOVERNMENT OF KHYBER PAKHTUNKHWA U
. R HEAL TH DEPARTMENT

No. SOH-111/8-60/2018(Roidar Shah & Others)
‘ Dated the Peshawar 20™ March, 2018

To

Mr. Syed Roidar Shah, ,
Clinical Technician (Pharmacy), LRH, Peshawar,
President, Provincial Paramedical Association, I(hyber Pakhtunkhwa,
& President Paramedical Association,
" LRH, Peshawar & Others.

" SUBJECT: ‘APPEAL. FOR RESTORATION OF DGHS OFFICE ORDER NO. 1092-
98/AF-V),  DATED: 24-01-2018 THROUGH CANCELLATION OF DGHS
‘OFFICE ORDER NO. 1898-912/E-V, DATED: 29-01-2018.

I am difgcfﬁéd to réfer to your appeal/application dated: 06-02-2018 on the
| | subject noted above and to state -that the éubject appeals regarding restoration of
. DGHS office order No. 1092-98/AF-VI, dated; 24-01-2018 through cancellation of DGHS
office No. 1898-912/E-V, dated: 29-01-2018 of the foilbwing officialS/oﬁicér§ are hereby
regretted. _ ‘ | | |
1. Muhamm'a_c'i- Riaz Barki, C.T Pathology. v
2. Muhammad Asim C.T Cardiology. —
3. Johar Ali, C.T Raﬂdiolo.gy. g
4. Shamsul Taj,'C.T Surgical. v
5. Roidar Shah, C.%‘ Pharmacy.™”
6. Mr. Isam Gul, Clinical Technologist Surgical. -
7. Mujahid Azam, C.T Pharmacy. v
8. Imdadullah C.T Pathology, +
V5. Murad Ali, Office Assistant. v/

fficer-1l
| .Evnds't: even no & date.
Copy forwarded to:-

1. Directgjtja'te General, Health Services, Khyber Pakhtunkhwa, Peshawar.
2. PS to Secretary Health, Khyber Pakhtunkhwa.

-~




Memorandum of Authorization
y For Representation as Legal Counsel/Lawyer
> | (Agreement for Legal Services)

A 936 wilows 4SBT _ kg5 wis

EI¥EN¥EL SOHAIL]
Ag:?ﬁﬁiw ' 6 .o KS

| eEFORE THE k‘ibw Conyice \g\:\ﬁw& dee Lamian

Judielal Stantp (Court Fees), If Reguired
, (AffixHere)

|PETITIONER(S)
PLAINTIFF(S)
Muasad B COMPLAINANT(S)
’ - OBJECTOR(S)
APPELLANT(S) v

VERSUS

RESPONDENT(S)

" e C’\w& . O\ Q;« ¢ sWReexs  |DEFENDANT(S)
i ™~ ACCUSED

Nature of the

Proceedings or
Legal Services
to be rendered

Parties of the Proceedings
(If Applicable)

I/We, the R DAL AN - (Executants on margins)

hereby appoint anc‘i. constitute Shumail Ahmad Butt & Sheraz Butt, Advocates, ¥ asad fAte)
of M/s Butt & Sohail LLP, Attorneysat Law 2  fants  Whavy (AW ;

as my -our attornevis)-counse! Yor me us and on my vur behalfl to appear. plead m the said proveedings with powery o sigr (ile pleadings and alt Kinds of applications
mcluding appeal:revizion, execution ele, up o apex court forum to withdraw and receive documents. to withdraw ur compromise in the said procecdings or to refer to
arbitration, bind meus by oath. withdraw or receive any money(s) on myrour behalf and to give valid receipts and discharges. to do himseifithemselves or through
appointnsent of other [awver(s) counsel for mesus & in my our name and on myiourbehalt. (o do alt acts. deeds. miatters and things relating te the proeveding(s) in all its
stagaes that {ave pervonalfy coufd du if this instrument had ot been executed. The appointment is sabject to the fultowing special tens and conditions:

ra

l. The foe paid, or agreed o be paid, to the aforesaid counsel is for his-their work at this forum alone. The retainer. however. shall continue and

cermin in the courts or fora through out: FWe shall however make separate  arrangements ax 1o his their foes in respect of appeals revisions,

transfer praceedings and excaution of decree or orders.

Unttess the whale amouat of fee is paid. the said counsel is.are not bound ko prosecute my ¢aze nor igrare heithey bound to da so (unfess

especiudly under separate arrangement) at any place other the courthouse place of procecdings bevond the usual conrt hours. sn public holiday or

in any other court foruan. In addition. upen submission of proper documentation. 1 we shall reimburse the said counsef for all reasonable and

customary expenses incurredt while providing services for merus.

3 No part of the said counsel's fee is retumable under any circumstances and cest of adjeurnments pavable by the oppesite party will be received
and retained by hinvthem in addition to his'their fees payable by me-us.

<+, Atany time the said counsel is.are unable to attend the vourt’froum of procesdings boviuse of illnsss, absenve from station or other vnavoidable
feason or prevccupation, heithey will make altemate amrangements for appearance on his their behal€ But heithey shall not be responsible for
any loss cavsed to me‘us should these arrangements fail.

3. Lwe shall make my-our own arrangements for attending the cowrtforum on cvery hewring. to infonm myfour said counsel when the
case proceeding is called. The counsel shall in no way be cesponsible for ary ass caused 1o me us through my vur faiture so 1o inform himithem
or owing to a decision ex paste for any reason.

IS

6. I We also undertake to pav his full prafessional fees as per stipulation. 1n case his ther (i professional fees are not paid the counsel can
withdraw and or suspend his:itheir services at aby time, Additionatly the said counsel enjoy(s) a Jien over my assets in case of non-payment.

7. I'We have been told. recognize and understand that said ceunsel have made NO GUARANTEE promising the success or outcome of the
proceedings in a particutar way-

8. [We have readsundersiood the contents of this dovument in full and thus put my our respective hands (o empower the

: ) said counsel as stated on this day of .20 at i
Ia e . — — Py

BN I

4\ Executant(s)
A/%/ &1/

1/We accept this
Assignment

N
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