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BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,

: PESHAWAR.
Service Appeal No. 540/2018.
Hayat Mohammad Constable No. 520 ............. ........................................ Appellant.
- VERSUS
_ District Police Officer, Mardan & others.................cocouveiiieeiieiniiaininn, Respondents.

Respectfully Sheweth:

PRELIMINARY OBJECTIONS:- :
1. That the appellant has not come to this Honourable Tribunal with clean hands.

A. Incorrect. The respondents have honoured directions issued by this Honourable Tribunai for
conducting De-novo inquiry. The medical prescriptions presented now, and which he was
required to have presented at the time of his regular/first departmental Inquiry, mitigated
gravity of his misconduct. He is therefore, recommended for minor penalty by the inquiry
officer on the ground of not adopting proper procedure for seeking leave, medical or otherwise.
(Copy of De-novo Inquiry is attached as Annexure-A).

B. Incorrect. The appellant has been remained absent for an uncondondble tong period, however,
the penalty of “censure and leave without pay” is awarded to him for not adopting proper

. procedure for earning leave. Hence, gullty of misconduct and the punishment awarded
deserves him under rules/law.

C. Incorrect. The penalty awarded to appellant has been mitigated from major to minor for the
only reason of his not adopting proper way for earning leave from the competcnt authority. The
appellant has not been exonerated of the misconduct he committed. Besides, the appeliant has
not performed duty, therefore, the general principal of “No Work No Pay” holds ground here.
The appellant, hence, not entitled to as prayed for.

. Incorrect and baseless, hence, no comments.

“Incorrect. Proper De-novo Inquiry has -been conducted by adopting all codal formalities.
Incorrect. The impugned orders are legal, justified and according to rules/law. IIencc
maintainable in the eyes of law. :

2. That the appellant has got no cause of action.
3. That the appellant has concealed material facts from thls Honourable Tribunal.
4, That the appellant is estopped by his own conduct, by law to bring the instant appeal.
5. That the present appeal is bad in its present form hence not maintainable and liable to be
dismissed. ‘
6. That the appeal is bad due to non-joinder of necessary parties and nus—Jomder of
| unnecessary parties.
| REPLY ON FACTS.
1. Pertains to record, hence, no comments.
2. Incorrect. His service record speak otherwise as there is numerous bad entries, including
E 310 days previous absence. He never remained dutiful as required under 1ules/law and
| always found guilty of misconduct. Hence, denied.
| 3. Incorrect. The plea of sickness is just a pretext and to establish a ground for instant appeal
in this Honourable Tribunal. Besides, availing medical prescriptions/bed rests has, now a
days, become an easier practice which almost all the Governement employees
produce/present during their service appeals/trial/court proceedings with the hope to
establish moral or legal grounds therein. Hence, strongly denied.
4, Correct, hence, no comments.
5. Pertains to record, hence, no comments.
6. Correct, hence, no comments.
7. Correct, however, his appeal holds no grounds, legal or moral, to stand here on in this
_ Honourable Tribunal.
REPLY ON GROUNDS:-
|
|
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e G The respondents also seek pemusswn to ralse add1t1onal grounds 1f any, at the time of

ar guments
PRAYER:- | .
The prayer of the appellant, being baseless & devoid of merits, is liable to be dismissed
- with costs. ' “ ' ’

. Inspector General of Police,:
Khyber Pakhtunkhwa; Peshawar.
(Respondent No. 01)

v ‘ o | A ‘ Deputy Inspcc‘dﬂ of P{)llcc,
’ ) : , ' Inquiry & Inspection /
. . T Khyber Pakhtunkhwa, Pcsh‘lwar <

(Respondent No 03)
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Deputy Ifsptctor of Police,

Mardan Regiondl, Mardan '
(Respondent No 02) .

N

; . DlstrlctWﬁccr,
‘ o » Maprdan

(Respondent No. 04)
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PEFORE THE HONOURABLE SERVICE TRIBUNAL KIIYBLR PAKHTUNKHWA,

"PESHAWAR, "
Service Appeal No 540/2018.
Hayat’ Mohammad Constable No. 520 e F Appellant.
VERSUS. ' ' '
‘ ' VERSUS. .
- District Police Officer, Mardan & others................................ [RpSSa— Respondents.
COUNTER AFFIDAVIT.

We the respondents do hereby declare and solemnly a[ ['nm on oath that
the contents of the Para-w1se comments in the service appeal cited as subject are true and correct to the

best of our knowledge and bchef and nothing has been concealed from this Honourable Tribunal.

Inspector General of Police,
Khyber Pakhtunkhwa, Peshawar.
(Respondent No. 01)

Deputy Inspéctor General of Police,
Inquiry & Inspection
Khyber Pakhtunkhwa, Peshawar.
(Respondent No. 03)

.Deputy Inspéctdr Gener fl’()lice',
‘Mardan Region-1, Mardan
(Respondent No. 02).

‘Distric ice Officer,
' Mardan -
(Respondent No. 04)

-
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INQUIRY REPORT.

< De . N\AVD \Mﬁ/m'w\v) >

This is  departmental inquiry against Constable Havat

Muhammad No. 520 which was entrusted to me by the worthy District Police

Officer Mardan vide No. 124/R/D.A-P.R-1975 dated 07.11.2017 wiih
reference to letter No. 1390-31/ E&I dated 26.10.20] 7, issued by the worthy
Assistant Inspector General of Police Complaints and Enquiries, CPO
Peshawar., The defaulter official was charge sheeted by the worthy District

Police Officer Mardan in response to which he submitted his writien
explanation/reply  which  was  found not satisfactory. Thercfore, the
undersigned started to conduct formal departmental inquiry against the abon o

nanm:cd defaulter official. The charges against him are as under:

“That Constable Hayat Muhammad No. 520, while posted at Police

Station Garhi Kapoora, Mardan feft the PS Garhi Kapoora on uccount
of transfer viac DD N(). 23 dated 07.02.2013 but he failed (o report
new place of posting, therefore he was marked absent vide D> No. 41
dated 07.02.2013 PS Garhi Kapoora, who later on joined duty there vide v
DD No. 36 dated 09.05.2013 and remained 91 days absent from duty. He v
was served with Show Cuuse Notice vide this office No. 165/P dated
26.04.2015, but his reply was unsatisfaciory and he was awarded Mjor

punishment of dismissal from service vide OB No. 1145 ddlf_‘d 24.05.2013.

Then he appm.\chc{ to the Service Tribunal, Khyber Pakhiunkhwa,

- ¥
Peshawar, wherein hie was reinstated in service and recommended foy s M’,
%
de-novo departmental proceedings by the Addl: Inspector General of { '

Police, Complaints & Kuquiries, Khyber Pakhiunkhwa, Peshawar vide
.l”u ed

his office letter No. 13906-91 dated 26.10.2017. Therefore, the

Constable is Imblc to proce d against departmentally”.

During the course of inquiry the undersigned ‘summoncd PWs
namely Muhamimad Tahir Khan then AST now S Special Branch, §I
Mushtaq then OAS! and Mubammad Siay MA SI PS5 Takht Bhai and
defauiter oificial Constubie Hayat Muhammad No. 520. | heard them ir:

detail and recorded their statements which are available on inquiry file for

kind perusal. THowever, brict of statements are given below:-







CHARGE SHEET UNDER KPK POLICE RULES 1975

I, Dr. Mian-Saced Ahmed District Police Officer, Mardan as competent

¥
b

srmority hereby charge you Constable H.w at Muhammad No. 520, as follows.
. That you Constablc Hayat Muhammad No. 520, while posted at Police

ziion Garhi Kapoora. Mardan left the PS Garhi Kapoora on account of transfer vide DD No. 23

“ dated 07.02.2013, but you failed to report at new place of Posting, therefore you were marked

absent vide DD No. 41 dated 07.02.2013 PS Garhi Kapoora. Later on vou joined duty vide DD
No. 36 dated 09.05.2013 and remained 91 days absent from duty. You were served with show
cause Notice vide this office No. 165/PA dated 26.04.2013, but your reply was unsatisfactory
and you were awarded major punishment of dismissal from service vide OB NO. 1145 dated
24.05.2013. Then you approached 10 the Service Tribunal. Khyber Pakhtunkhwa. Peshawar
wherein you were reinstated in service and recommended for de-nove departmental proceeding
by the Addle: Inspector General Police, Complaints & Enquiry, Khyber Pakhtunkhwa, Peshawar
vide his office letter No. 1390-91 dated 26 10. 2017 Therefore. the you are liable to proceed
against departmentally.”

This amounts to grave misconduct on your parl. warranting departmental
action against you, as defined in section - 6 (1) (a) of the KPK Police Rules 1975. ‘
1. By reason of the above, you appear to be guilty of misconduct under section — 02 (iii) of

the KPK Police Rules 1975 and has rendered yourself liable to all or any of the penalties

as specified in section - 04 (i) a & b of the said Rules.

2. You are therefore, directed to submit your written defense within seven days of the
receipt of this charge sheet to the enquiry officer.

3. Your written defence if any. should reach to the enquiry officer within the specitied
period. failing which. it shall be presumed that you have no defense to put-in and in that
case, an ex-parte action shall follow against you.

4, Intimate whether you desired to be heard in person.

L
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(Dr--(M:an Saeed Ahmed) PSP
District Police Officer,
Mardan
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‘ | OFFICE OF THE
Y DISTRICT POLICE OFFICER |
| .:’7"‘-’ | MARDAN ‘

2 Vel 0937-9
= ' Fax: (937-9
Email:  dpoma om
“ /g/; /R/D.A-P.R-1975, Facebook; District Police Mardan
sied 7 - A 12017. Twitter: @dpomardan

DISCIPLINARY ACTION UNDER KPK POLICE RULES — 1975

I, Dr. Mian Saeed Ahmed District Police Officer. Mardan as competent
authority am of the opinion that Constable Hayat Muhammad No. 520, rendered himself liable
to be proceeded against as he committed the following acts/omission within the meaning of
section-02 (iii) of KPK Police Rules 1973,

STATEMENT OF ALLEGATIONS

That Constable Hayat Mubammad No. 520, while posted at Police
Station Garhi Kapoora. Mardan left the PS Garhi Kapoora on account of transter vide DD No. 23
dated 07.02.2013, but he tailed to report at new place ot Posting, therefore he was marked absent
vide DD No. 41 dated 07.02.2013 PS Garhi Kapoora, who later on joined duty there vide DD
No. 36 dated 09.05.2013  and remained 91 days absent from duty. He was served with show
cause Notice vide this office No. 165/PA dated 26.04.2013. but his reply was unsatisfactory and
he was awarded major punishment of dismissal from service vide OB NO. 1145 dated

224.05.2013. Then he approdached to the Service Tribunal. Khyber Pakhtunkhwa. Peshawar

wherein he was reinstated in service and recommended for de-nove departmental proceeding by
the Addle: Inspector General Police. Complaints & Enquiry. Khyber Pakhtunkhwa, Peshawar
vide his office letter No. 1390-91 dated 26.10.2017. Therefore. the alleged Constable is liable to
pmgced against depallmemall\ :

. For the purpose ot scrutinizing [hL conduct of the said official with
reference to the above allcmuonx v " Mandss w L is appointed as
Enquiry Othicer. ' !

3. The enquiry officer shall conduct proceedings in accordance with
provisions of Police Rules 1975 and shall provide reasonable opportunity of defense and hearing
to the accused official. record its findings and make within twenty five (25) days of the receipt of
this order. recommendation as to punishment or other appropriate action against the accused
ofticer. '

4. The accused officer shall join the proceedings on the date. time-and
place fixed by the Enquiry Officer.

P

/ n.-..a

(Dr \'/lcm Qu(’cdr’lhmuc/} PSP"'"
District Police Officer,
Mardan

OFFICE OF THE DISTRICT POLICE OFFICER, MARDAN.
No. /R. dated Mardan the /2017.

Copy of above is forwarded to the:

1. for initiating proceedings against the
accused offictal / Officer namely Constable Havat Muhammad No.
520, under Police Rules. 1975,

2. Constable Hayat Muhammad No. 520, with the directions to appear
& e before the Enquiry Officer on the date. time and place fixed by the
q‘ f;f" K . enquiry officer for the purpose of enquiry proceedings.
& };; / ;, i F A o
N »\_:;J i n;k: ! - L
TN
T w

>

- ;r

o {'{
§

;

el




< ‘ _ :
“BEFORE THE HONOURABLE SERVICE TRIBUNAL KIYBER PAKIH TUNKIWA,

y | PESHAWAR.
Service Appeal No. 540/2018. ‘
Hayat Mohammad Constable NO. 520 ........oouiiuniiieeiiiiiieii e Appellant.
' - VERSUS.
VERSUS.

District Police Officer, Mardan & others

AUTHORITY LETTER.

e, Reéspondents.

Mr. Atta-ur-Rahman Sub-Inspector Legal, (Police) Mardan is hereby

authorized to appear before the Honourable Service Tribunal, Khyber Pakhtunkhwa; Peshawar in the

above captioned service appeal on behalf of the respondents. He is also authorized to submit all

- required documents and replies etc. as representative of the respondents through the Addl: Advocate

General/Govt. Pleader, Khyber Pakhtunkhwa Service Tribunal, Peshawar.

-Deputy I specior Gener

Inspector General of Police, .
Khyber Pakhtunkhwa, Peshawar. ;
(Respondent No. 01) ;

S

Deputy Inspéctor General of l;olicc,
Inquiry & Inspection .
Khyber Pakhtunkhwa, Peshawar. .i
(Respondent No. 03) _ 2t

*

Police, @
Mardan Region-}, Mardan
Respondent No. 02)

District Rylice Officer,
Mardan
(Respordent No. 04) £ o=

2
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I PW Muhammad Tahir Khan deposed in his statement that on
07.02.2013, he was posted as AST at PS Garhi Kapoora. He was informed by
the then Muharrar Usman Ghani that Constable Hayat Muhammad No. 520
was required to report his arrival on transfer to the said Police Station but he
failed. "Therefore, his abscence report was made vide DD No. 41 dated
07.02.2017 PS Garhi Kapoora. The PW in his statement admitted correct that
he remained absented himself without any leave or permission vide DD
mentioned above. The defaulier official did not want to cross examine the
PW.

2. - PW Riaz ASI, Muharrar PS Takht Bhai stated that according o
the record of P'S Takht Bhai DD No. 23 dated 07.02.2013 PS Takht Bhai =
departure report ol Constable Hayat Muhammad No. 520 to PS Gare
Kapoora as his transfer was ordered by the high ups. e was directed -
mmake his arrival report at PS Garhi Kapoora av the same date. The defau:
also did not cross examine the said PW which has brought on record.

3. Mushtaq Ali then OASI stated that being OAST in the
2013 he reccived absence report vide DD No. 41 dated 07.02.2013 PS <2

Kapoora from said PS. According to which Constable Hayat Muhamn:=o No.

520 absented himself’ from his official duties without any iv-.> or
sermisston. He got issued Show Cause Notice to him and his s:ii0v was

stopped vide OB No. 943 dated 16.04.2013 by the competent autho: .t then
he handed over the said case to PA of Worthy DPO Mardan. Desnite given
opportunity the defaulter oftficial also did not cross examined the szid PW,

1

4. [Hayat Muhammad No. 520 defaulter official si-ied that on
07.02.2013 his departure report was made vide DD No. 23 PS Takht Bhai
as he was transferred from the said PS to PS Garhi Kevoori Due to
suﬂ’éring from fever he did not join PS Garhi Kapoora. e rusiied to RHC
Shabazgarh got examined himself and he was advised bed vest by the MO
from 07.02.2013 to 09.03.2013 for onc month. After Lins of bed rest he
visited the said Hospital and was given onc month bed rest. Third time he
again got examined himself and was given one month bed rest (Total 03
months bed rest from 07.02.2013 to 09.05.2013). ke stated that he sent
the certificates of medical rest to the high ups through one of his relative

who 1¢ now died. He does not know to whor the medical certificates were
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handed over by him. After recovery from ailment he reported back of his
arrival on 09.05.2013 vide DD- No. 36 at PS Garhi Kapoora aftcr
remaining absent from official duties for a period of 91 days. During cross
examination he admitted that he did not get sanctioned 03 months bed rest
advised by the doctor from the competent authority. Le produced copy off
medical certificates/ OPD chit CRP No. 177; 450 and 311 according 1o
which he was granted medical rest by the doctor of REC Shahbazgarh
which arc attached with inquiry {ile.

It is worth to mention here that Rules 8-4 provides that grant ol
medical leave confers no right to leave and the certificate has to be forwarded
to the authority competent to grant leave whose order mu ust be awaited.

Keeping in view the above, the undersigned come o Ui

conclusion that the charges of willlul absence from official duty against >
{cfaulter offictal Hayat Muhammad No. 520 have been proved as he did

forward medical bed rest certificates of 03 months to the competent a LnLl}();‘%i;\"

for grant/sanction of lcave. Therefore, he is recommended for approprisc

action plesss

Superintendent ol Police,

Investigation Miarda.

M{W he. o vezcewﬂj

N /AW/'M[/\/WM Heo bhener”
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-BEFORE THE KHYBER PAKHTUNKHWA SERWQE /5 y
‘ . : \\' J \\‘&‘«sf /! g:;.;
TRIBUNAL, PESHAWAR w \ t
| Wb Pt
Diuary 3.~!:;‘W§“\7O .
Service appeal Noi__ b"{ 2 2018 @Meﬁ‘ié@ﬁ{-.ﬁﬁf g‘

Hayat Muhammad Khan, Constable No'520, Police Line Mardan
rreereneneeneene e Appellant

" VERSUS

1) Inspector General of Police KPK, Peshawar.
2) Deputy Inspector General of Police Mardan Region 1, Mardan.
. 3) Deputy inspector General of Police Enquiry & Inspection KPK Peshawar.,

4) District Police Officer Mardan.

seeemneneRESpONdents

APPEAL U/S 4 OF KPK SERVICE TRIBUNAL ACT 1974
AGAINST THE IMPUGNED ORDER DATED 13-12-2017

PUGNED ORDER UAILL 29 == oo ==

VIDE ANNEXURE ‘F’ WHEREBY THE .APPELLANT'S

ABSENCE PERIOD HAS BEEN TREATED AS LEAVE

BEEIN _IREAIEYV AS ===

1 L WITHOUT PAY WITH IMMEDIATE EFFECT AND ALSO
— 0

T . MINOR PENALTY OF "CENSURE” HAS BEEN IMPOSED
\@iﬁ . A

(&Y \ N UPON HIM AND ALSO AGAINST THE FINAL IMPUGNED

‘D—*""S‘QU ‘f"\‘U\/ . ORDER DATED 16-3-2018 VIDE ANNEXURE ‘G’ WHEREBY
| THE DEPARTMENTAL APPEAL DATED 8-1-2018 VIDE

ANNEXURE ‘F’ HAS BEEN REJECTED.

Corg;g, Prover
CReYedh o b}
B SE Al S

D
%ewy acceptance of appeal, both the impugned orders vide

annexure £ & G may be set aside and the pay for the period

Gra i ¢ 7.9.2013 to 9-5-2013 and 24-5-2013 to 28-9-2017 may be

io - ~mmn~llant +a maat the ends of Justice.




06.11.2018

24.12.2018

Due to retirement of Hon’ble Chairman, the Tribunal is
- defunct. Therefore, the case is adjourned. To come up on

24.12.2018. Written reply not received.”

o,

Mr. Aslam Khan Khattak, Advocate for appetiant”
and Addl. AG alongwith Attaur Rahman, S.I (Legal) for the

respondents present.

Written reply on behalf of the respondents has been
subm‘itted which is placed on file. To come p for argu'ments
~on 20.02.2019 before D.B-II. The appellaﬁt may submit

rejoinder within a fortnight, if so advised. -

bl T IR T et
Date of Purooniztina of 77 ;
AR b Y v
CFER'E RO PO g > . é P
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¥ BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

Kham
Hayat Muhammad, Constable No. 520

Appellant

VERSUS

Inspector General of Police KPK Peshawar & Others.

Respondents

APPELLANT’S REJOINDER

Q Respectfully Sheweth:

| Preliminary Objections:

The 6 Preliminary objections raised by the respondents in

their comments are illegal, Wrong, incorrect and are denied
in every detail. The appellant has a genuine cause of action
and his appeal does not suffer from any formal defect

whatsoever.

Facts:

1. Needs no comments.

2+3. Incorrect, Para 2 & 3 of appeal are correct and its replies
are incorrect. |

~4+6. Needs no comment.

7. Incorrect. Para 7 of appeal is correct and its reply is ~
incorrect.

Appeal No. 540/2018 ‘777 %/ Oj/é,f
Wig < -

A



l——'.—.m——

-
Ex|

GROUNDS:
o A+B. Incorrect. Grounds A&B of appeal are correct and its replies
are incorrect.

C. Incorrect. That the appellant has illegally been kept away from
employment and he was also not employed any where during
such a period. So he is entitled to babk benefité. It is further
submitted-that the dismissal of appellant was void ab-initio and
on reinstatement, he is also entitled to back benefits.

D to F: Incorrect. Grounds D to E of appeal are correct and its

replies are incorrect.

G. Needs no comments.

It is, therefore, prayed that on acceptance of appeal &
rejoihder, the two impugned orders at annexure E & G may be
set aside and the pay for the period from 07/02/2013 to

- 09/05/2013 and 24/05/2013 to 28/09/2017 may be released to
the appellant.

Dated: 03/01/2019 0((7 _
| Appéllant

Through . | ﬂ?A |
1. Aslam Khan K@{(ﬂg

2. Muha%%‘a}gﬁhukhid
Advocates, Peshawar




: ' BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR

~ - Jhas .
Hayat Muhammad, Constable No. 520.

VERSUS

InSpector General of Police KPK Peshawéi’ & Others

AFFIDAVIT

|, Hayat Muhammad, Constable No. 520, do héreby

solemnly affirm and state on oath that all contents of

appeal and rejoinder are true and correct to the best of |

my knowledge and belief and nothing wrong hasvbeen

d)){y;{p

DEPONENT
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OFFICE OF THE
INSPECTONR GENERAL OF POLICE
KHYBER PAKHTUNKITWA
Central Police Qffice, Peshnwar

No, S/ 7(7 8/ /18, Dated Peshawarthe 930/”.3 72018, R

B

1 L . -

i To The  Regional Police Officer,

; ’ Kohat Region, |
| O Bibjesis REPRESENTATION

/ P olMease refer o your office memo: Np.

N ~
P ”l \llbl C{ L”LLE llL\) \'
d 6 J

,, ") A representation submiited by sub-Mspector Shah Duran of 11a g district
- V7 Po[xcc. for the expunction of Adverse Remuks recorded in his ACR for the pericd: from
o 2707201610 31122014 has been exumined and filed by the competent authotity, P
' - - : , o I
i " - The Representationigt may be informed accordingly., P
o1 . - ‘ ] gk
i Furthermore, Service Roll, Servize Books Faujl Missal and Character Roi) ;
'I’)ossier in rla 81 Sh::h Duran received with your mueinia: Guder reference ar also returned
- herewith for your oitive record, - 3
Please ack: receipr, | . - : I
' - Iinel: As -'\}m\'c . L h’ o L kel
. / 14 // ...’( ’ ‘q e “ : N \ EEEROE
e : 2) . 59
| s /zw/ 5 ¢ - )
, (’i‘-‘ ( Lo /3 3= ’}" =
//rz ok \ N JA =378 JEL (SYED ZIA /\1 Ts SHAH) .
\ - - &
% A] ,5/,;)/,;&1- é: N ~ I Registrar,
. LA (R YN S
- N\ f'; oy s For Insp&.urnr General of Police, .
_ . N fnag, Khiyber Pak khtunkhwa, pesh rlwar;}: .
-Endst: No. & Date even : .- 7 .3// A
Capy of above is forwarded for information and nccc‘ssary .wuou to the:- E
i ]):slnct Police Officer, Hangu. o o
' _ 20 PA 10 DIGHOrs: Khyber Pakhiunkhwa CPO. ' ' -

A - 6/ PEEREC ﬁ/‘? T
7/// //ﬂﬂd'ré/l />. : .‘ -
Nfoc A PO
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KHYQKR PkKHTUNKﬂk All  communications should be
: addressed to the Registrar KPK Service
SERVICE TRIBUNAL, PESHAWAR “Tribunal and not any official by name.

No. 3-0[/ /ST

e ' Phi- 091-9212281
ST ' Fax:- 0919213262
puet:_31 /2!

To

The District Police Officer,
Government of Khyber Pakhtunkhwa
Mardan,

Subject: JUDGMENT IN APPEAL NO. 540/2018 MR. HAYAT MUHAMMAD KHAN.

. lam directéd to forward herewith a certified copy of Ju&gement dated
16.12.2021 by this Tribunal on the above subject for strict compliance.

Encl: As above

R

REGISTRAR ™
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR
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outcome of de-novo inquiry. Competent Authority charge
sheeted the appellant and de-novo inquiry was conducted
against him. On conclusion of the de-novo inquiry,- the
appellant was awarded minor punishment of censure and the
period of his absence from duty was treat‘ed as leave without
pay vide order bearing O.B No. 2843 dated 12.12.2017 passed
by the competent Authority. The competent Authority,
however did not mention anything about the intervening
period from 24.05.2013 till 27.09.2017 in its order dated
12.12.2017, théréfore, the appellant filed departmental appeal
for grant of back benefits, which was also rejected vide order
dated 16.03.2018, hence the instant service appeal.

2. Notices were issued to the respondents, who submitted
their comments, wherein they refuted the assertions made by
the appellant in his appeal. |

3. Learned counsel for the appellant has contended that it
has been affirmed in the inquiry .proceedings that the absence
of the appellant was on account of his illness. He further
argued that after treating the absence period of the appellant
as leave without pay, the competent Authority -was not
justified in awarding him even minor punishment. He next
argued that the competent Authority was legally requiréd to
have granted back benefits to the appellant but the impugned
order dated 12.12.2017 is silent regarding the same.

4. Conversely, learned District Attorney for the respondents

~ has contended that the appellant had willfully remained absent

from duty and the allegations against him stood proved in a
regular inquiry. He further argued that keeping in view the
principle of *no work no pay”, the appellant is not entitled to
any salary for the period during which he either remained
absent from duty or remained out of service.

5. Arguments heard and record perused.

6. A perusal of the record would show that disciplinary

action was taken against the appellant on the ground of his
absence from duty for a period of 91 days and he was
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dismissed from service vide order dated 24.05.2013, however
his sérvice appeal was accepted vide judgment dated
18.505.2017 passed by this Tribunal. The concluding para of
the aforementioned judgment is reproduced as below:-

"9 In light of the above
discussion, the appeal is accepted and
the appellant is reinstated into service.
The respondents are at liberty to conduct
de-novo inquiry within a period of 02
month from the date of receipt of this
judgmént. The inquiry should be
conducted in the mode and manner
prescribed in the rules and the appellavnt
be fully associated with the inquiry
proceedings. The issue of back benefits
shall be subject to outcome of the

de-novo inquiry,”

7. The appellant was charge sheeted by competent
Authority and de-novo inquiry -was conducted againét him.
Vide the impugned order dated 12.12.2017 passed by the
competent Authority, the appellant was awarded minor
punishment of censure, while his absence period of 91 days
was treated as leave without pay. The only allegation against
the appellant was his absence from duty without
leave/permission of the competent Authority ahd when the
same was treated by the competent Authority as leave without
pay, the allegation of misconduct has vanished away. The
competent Authority was thus not even justified in awardingj'
minor punishment of censure to the appellant. While de'ciding
the pervious appeal of the appellant, it was observed by this
Tribunal in its judgment dated 18.07.2017 that the issue of

back benefits will be subject to outcome of de-novo inquiry,

however in the impugned order dated 12.12.2017, the
competent Authority did not mention anything regarding - the

intervening period with effect from 24.05.2013 till 27.09.2017.

The impugned order dated 12.12.2017 is also silent regarding

the date of reinstatement of the appellant into service. The
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appellant remained out of sérvicewith. effect from 24.05.2013
till 27.09.2017 on account of his wrongful dismissal from

service. It would be very unjust and Harsh to depri've the .

appellant from back benefits for the period during which he
remained out of service for no fault of him. The appellant is

thus entitled to back benefits particularly, when nothing is

available on the record that the appellant remained gainfully
employed anywhere during the concerned périod.

8. In light of the above discussion, the appeal in hand is
partially accepted. The penalty of censure awarded to the
appellant is set-aside and he shall be considered to have been
reinstated in service from the date of his dismissal with all
back benefits. The impugned order to the extent of treating of

the absence period of 91 days as leave without pay is kept -

intact. Parties are left to bear their own costs. File be
consigned to the record room.

ANNOUNCED : :
16.12.2021 v/

(SALAH-UD-DIN)
MEMBER (JUDICIAL)

(ATIQ-UR-REHMAN WAZIR)
MEMBER (EXECUTIVE)




Service Appeal No. 540/2018

ORDER

16.12.2021

Appellant alongwith his counsel present. Mr. Khayal Roz,
Inspector alongwith Mr. Noor Zaman Khattak, District Attorney
for the respondents present. Arguments heard and record
perused. |

Vide our detailed judgment of today, separately placed on
file, the appeal in hand is partially acceptéd. The penalty of
censure awarded to the appellant is set-aside and he shall be
considered to have been reinstated in service from the date of
his dismissal with all back benefits. The impugned order to the
extent of treating of the absence period of 91 days as leave
without pay is kept intact. Parties are left to bear their bwn__
costs. File be consigned to the record room. |

ANNOUNCED
16.12.2021
(>tTcﬁJr-Rehman Wazir) (Salah -Ud- Dln)

Member (E) Member (J)




13.12.2021

Appellant alongwith his counsel Mr. Aslam Khan Khattak,
Advocate present. Mr. Noor Zaman, learned Deputy District

~ Attorney alongwith Mr. Khyal Roz Inspector for respondents

present.

Arguments heard,-lgtowever, order could not announced due

to rush of work. Adjourned. To come up for order beforé the D.B

)7

—
(Atiq Ur Rehman Wazir) (Salah-ud-Din)
Member (E) ' Member (J)

on 16.12.2021.
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02.09.2021 Mr. Aslam Khan Khattak, Advocate, for the appellant

| present. Mr. Riaz Khan Paindakheil Assistant Advocate
General for the respondents present.

Learned counsel for the appellant requested for

adjournment on the ground that he is not feeling well.

Adjourned. To come up for arguments before D.B on

13.12.2021.
(ATIQ UR REHMAN WAZIR) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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!f 2% )2~ 2020 Due to summer vacation, case is adjourned to

45-.3 2021 for the same as before.

15.03.2021 : Counsel for the appellant and Addl: AG aléngwith Mr.
Khayal Roi, Inspector for the respondents presént;
Learned counsel for | the appelllant requests for
~ adjournment as he is unwell to argue the caée todéy.

Adjourned to 08.06.2021 before D.B.

Chairman

i,
R

’ o _ (Mian Muhamma
' ' ' Member(E)

- . 08.06.2021 ‘;;f“ji‘-?j Learned counsel for the appellant preseht. Mr. Khaya'l Roz,

| Inspector (egal) alongwith Mr. Muhammad Adeel Butt,
Additional Advocate General for the respondents present.

SRREN Learned counsel for the appe!lant is seeking adjournment

o on the ground that he has not gone through the reéord due to

“some domestic problems. Adjourned. To come up for arguments

before the D.B on 02.09.2021. ) ,

- —
(ATIQ-UR-REHMAN WAZIR) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) A MEMBER (JUDICIAL)

g



27.10.2020 Proper D.B is on Tour, . therefore, the case. is

adjourned for the same on 28.12.2020 before D.B.

‘Reader




. 12.05.2020 : -Leafned counsel for the appellant present. Mr. Kabirullah
A 'Khatt"cik:.lelaf:ncd Ad&itional AG alongwith Mr. Atta Ur Rehman
"In‘spéc'tqf for the féspondents present. Learned counsel for the
appellant seeks adjournment. Adjourned. To come up for

arguiﬁentsfo-r‘1-3‘0.03.2020 before D.B.

| (Hﬁsséali Shah) (M. Amin Kh/Zl/K:ndi)

S Member » - Member
- 30.03.2020 Due to public holiday on account of COVID-19, the case

is adjourned to 08.06.2020 for the same as before.

08}.(}6.2020 - Apbellaﬁt in person present. Mr. Muhammad Jan,
| bDA aloﬁgwith Mr. Atta Ur Rehman, SI for respondents
.'present. .Dpe to general strike of the  Khyber

. 'Pakhtunk_hwa Bar Council, the case is adjourned. To

ments on 17.08.2020 before D.B.

W

MEMBE MEMBER

come up for

17.08.2020 “Due to summer vacations, the case is adjourned to

127.10.2020 for the same.




05.11.2019

. 13.12.2019

- %ihE

Learned counsel  for the appellant preseni. Mr.
Ziaullah, DDA alongwith Mr. Atta ur Rehman, SI for
respondents present. Learned counsel for the appellant seeks
adjournment.  Adjourn. To come up for argurﬁenté on

05.11.2019 before D.B.

- Ko

Mémber Member

Counsel for the appellant present. Mr. Usman ="
Ghani, District Attorney alongwith Mr. Atta-Ur-Rehman, S.I |
for respondents present. Learned counsel for the appeilaht :
seeks adjournment. Adjourn. To come up for arguments |
on 13.12.2019 before D.B.

x &/‘:,

Member " Member

None for the appellant present. Addl: AG
alongwith Mr, Atta ur Rehman, SI for respondehté
present. Due to general strike of the bar t‘he case is
adjourned. Case to come Up for arguments on
12.02.2020 before D.B. -

Mjn/ber m. ‘- |




l 08.04.2019 Counsel for the - appe!lant present Mr. Ziaullah DDA

alongw1th Mr Atta Ur Rehman S.I for respondents present Learned
counsel for the appellant fse_eks adjournment. Adjourned. Case to

come up for arguments on 10.06.2019 before D.B.

(Ahmad Hassan) (M. Amin Khan Kundi)
Member ‘ Member
! .

DDA alongwuth Attaur Rahman, Inspector (Legal) for the-
‘respondents present.

Learned counsel for the appellant: requests for -
adjournment as he is not feeling well. Adjourned to
25.07.2019 for.arguments before the D.B.

Mémber

25.07.2019 Counsel for the appellant and Mr. Usman ‘Ghani, Distriet
| Attorney alongwith Mr. Atta-ur-Rehman, Inspector (Legal) for the

respondents present. Learned counsel for the appellant requested for ‘

: adJournment Adjourned to 20.09.2019 for arguments before D. B.

(HUSSAIN HAH) (M.. AMIN KHAN KUNDI) i
o MEMBER MEMBER L

. 10.06.2019 Counsel for the appellant and Mr. ‘Muhammad Jan'




06.11.2018 Due to retirement of Hon’ble Chairman, the 'l’l‘ibuﬁal is
. defunct. Therefore, the case is adjourned. To come up on

24.12.2018. Written reply not received.

24.12.2018  Mr. Aslam Khan Khattak, Advdcate: for appellant -

and Addl. AG alongwith Attaur Rahman, S.I (Legal) for the

respondents present.

Written reply on behalf of the respondents has been

submitted which is placed on file. To come p for arguments
on 20.02.2019 before D.B-II. The appellant may submit

- . rejoinder within a fortnight, if so advised.

©20.02.2019 Learned counsel for the appellant and Mr. Muha,r‘nmad
Jan leaned Deputy District Attorney alongwith Mr. Atta Ur

Rehman SI for the respondehts present.

Learned counsel for the appellant requests for

“adjournment in order to further prepare the brief.
Adjourned to 08.04.2019 before.D.B!

) .

v

ember Chairma




~ - . ' -

27.06.2018 - Learned counsel for the appellant present. Prelrrrﬂﬂary LA

arguments heard

‘The appellant has filed the present service appeal
against the order dated 13.12.2017 whereby the appellant was

awarded minor punishment of Censure moreover his absence.

‘period (91 days) was treated :as leave without' pay. The

departmental appeal of the appellant was also re;ected vide B

order dated 16. 03 2018

Points rarsed need -consideration. The preSent.- appeal. is _
admitted for regular hearing subject to all just legal objections. - -

for written reply/comments. To. come up for wr1tten' '
(reply/comments on OZ 08.2018 before S B .
' <<7 =

- s" B ' : . . Member c

02.08.2018 Mr. Aslam Kh.a_n Khattak, Advocate: counsel for the ‘\
' appellant-present Mr. Kabirullah Khattak, Addl: AG for
| respondents present. ertten reply not submitted. Representatwe' |
of the respondents made a request for'_adjournment. Granted. To

come up for written reply/comments on 12.0?.2018 before S.B. -

J

Chairman :

11092018 Since 12" September 2018 has been declared as '
public holiday, by the Provincial Government on '
account of 1™ Mukharram-ul-Haram, theréfore thé case

is adjourned to 06.1 1.20 IS for reply before S.B.

anan

The appellant is directed to deposit security and process fee :
- within 10 days. Thereafter notices be issued to the respondents




Q"‘\w_”’. .
: , - Form-A
Q".” . .
y S FORMOF ORDERSHEET
Court of '
Case No.. . 540/2018
" S.No. | Date of order ‘Order or other proceedings with signature of judge
proceedings
1 2 13
1 16/04/2018 ~ The appeal of Mr. Muhammad Hayat Khan presented
today by Mr. Aslam Khan Khattak Advocate may be entered in
the Instltutlon Reglster and put up to the Learned Member for
‘ proper order please \ |
&a-@'
REGISTRAR
% f v iy
2- A %lm‘(\ |&- This case is entrusted to S. Bench for preilmlnary hearlng

to be put up there on 30/‘92//13

-
/s

:‘/‘.

dlue to retirement of the Honorable Chatrman.

MEMBER

30.04.2018 Counscl for the appellant present. The Tribunal is non func

Thercfore, the ¢

{djourncd. Tocome up for the same on 27.06.2018 betore S.13.

Reader

ional
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~®  BEFORE THE KHYBER PAKHTUNKHWA SERVICE

L TRIBUNAL, PESHAWAR

Service appeal No: SYo 2018
Hayat Muhammad Khan, Constable No. 520................ Appellant
| VERSUS

Inspector General of Police KPK, Peshawar & others......Respondents

INDEX

S# Deécrip'tion of Documents : Annexure Pagé No’s
1 | Memo of Appeal : - {- &4
2 | Letter No 1145 dated 24-5-2013 “A" 5
3 | Judgment dated 18-7-2017 “B” 4 g
4 | Show cause notice - | “c” n-
5 | Reply to show cause notice “D” "
6 | Impugned order dated 12-12-2017 “g” Lo
7 | Departmental appeal dated 8-1-2018 } “F s

| 8 | Impugned order dated 16-3-2018 “Q” 2
9 | Leave Rules . ' , “H” ﬂ:_
10 | Wakalat Nama R _

Dated:14/04/2018

L

A pellant

Through /
454"

1. Aslam Kl}g%:t(_; ttak
2. Muharnad Rhurshid

Advocates, Peshawar
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'BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

kh.}'bor Paten.
ST 1
Service appeal No: % 2018 B"‘"w*-fié@,( 2o/d-

Hayat Muhammad Khan, Constable No 520, Police Line Mardan -
......_........:.V._Appellant
VERSUS

1) Inspector General of Police KPK, Peshawar.
2) Deputy Inspector General of Police Mardan Region 1, Mardan.
. 3) Deputy inspector General of Police Enquiry & Inspection KPK Peshawar.

4) District Police Officer Mardan.

..................... Respondents '

APPEAL U/S 4 OF KPK SERVICE TRIBUNAL ACT 1974

AGAINST THE IMPUGNED ORDER DATED 13-12-2017
VIDE ANNEXURE ‘F WHEREBY THE APPELLANT'S

ABSENCE PERIOD HAS BEEN TREATED AS LEAVE

WITHOUT PAY WITH IMMEDIATE EFFECT AND ALSO

MINOR PENALTY OF "CENSURE” HAS BEEN [IMPOSED

&1y \ N | URON HIM AND ALSO AGAINST THE FINAL IMPUGNED

’(&ia o - ORDER DATED 16-3-2018 VIDE ANNEXURE ‘G’ WHEREBY
- THE DEPARTMENTAL APPEAL DATED 8-1-2018 VIDE

ANNEXURE ‘F’ HAS BEEN REJECTED.

Prayer

On acceptance of appeal, both the impugned orders vide
annexure .E & G may be set aside and the pay for the period
from 7-2-2013 to 9-5-2013 and 24-5-2013 to 28-9-2017 may be

released to the appellant to meet the ends of Justice.

TR




K

]

i Respectfully Sheweth;

1)

. Brief facts leading to the instant appeal are as under:-

That the appel!aht having been inducted in service on 20-7-1998 as

‘ constable in Police department.

2)

3)

That the abpellant throughb.ut his whole service has performed his -

duties with utmost of his capabilities and to the entire satisfaction of

" his superiors.

That the appellant due to sickness did not perform his duties and
thereafter he was dismissed from service'vi_de order_ dated 24-5-2013 _

at annexure ‘A’.

That the appellant thereafter has filed his appeal before this Hon’ble

" Tribunal Peshawar which was accepted vide judgment dated. 18-7-

2017 at annexure ‘B’ and the appellant was reinstated in service and
the department was directed to hold the denovo enquiry which shall

be completed within a period of two months from the receipt of the

' judgmeht.

5)

6)

That the Respondent No.4 has served the show cause notice upon'
the appellant vide annexure ‘C’ and the appellant has submitted his

reply to show cause notice vide annexure ‘D’.

That thereafter denovo enquiry was completed against the appellant
and minor punishment of “censure” was imposed upon the appeHant
and also his absence period has been treated as leave without pay

vide impughed order dated 13-12-2017 at annexure ‘E’.




Grbunds:

7) That the appellant has filed his representation dated 8-1-2018 vide

annexure ‘F’ to Respondent No.2 for release of pay for the period
from 7-2-2013 to 9-5-2013 and 24-5-2013 to 28-9-2017 which has
been rejected vide impugned order dated 16-3-2018 at annexure G

and hence this appeal inter-alia on the following grounds:-

- A. That the respondents had not challenged the reinstatement order of

appellant in any forum and they were satisfied with that decision

‘therefore, the éppellant is entitled to all back benefits from the date

of-his dismissal to his.reinstatement in service.

. That a civil servant shall earn leave on full. pay which shail be

* calculated at the rate of 4 days for every calendar month of the

period of duty rendered and credited in his leave account as leave on
full pay. That the appellant has a long service of 21 years and

therefore, the said period which has been converted into leave

‘without pay can easily be converted as leave on full pay vide

annexure ‘H’.

. That the appellant has been reinstated in service and the

reinstatement in service would mean to reinstate, re-establish or

restore a person or thing to its former state of condition. So the
conditions attached to the reinstatement of appellant are totally -

unwarranted and uhjustified. So the appellant is entitled to all back

benefits.




'D. That the appellant was not employed anywhere during the relevant

'period. Therefore, he cannot be deprived from back benefits under

thelaw.

E. That the cdpy of -enquiry report- has not been provided to the
“appellant which means that the full opportunity of defense has not
been given to him. To this effect both'the‘impugned orders at

annexure E and G are liable to be set aside.

F. That both the impugned orders at annexure E and G are illegal,
malafide, without jurisdiction and without lawful authority and are

. liable to be set aside.

~ G. That the appellant seeks leave of this Hon’ble Tribunal to rely on

-additional grounds at the time of arguments.

- Itis, therefore, most humbly prayed that on acceptance of this
Appeal, both the impugned orders at annexures E and G may be set
aside and the pay for the period from 7-2-2013 to 9-5-2013 and 24-5-
2013 to 28-9-2017 may be released to the appellant to meet the
ends of justice.

~ Dated:14/04/2018

Through
ﬂgjﬁ

1. Aslam Khan %h%z‘qk
2. Muhamh/‘rna/é harshid

Advocates, High Court.
Peshawar -
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" POLICE DEPARTMINT

DISMISSAL ORD ER

Constable Hayat Muhammad No. 520, while posted at Police
Station Takht Bhai, (now PS Garhi Kapura) left for PS Garhi Kapura on account of
transfer vide DD report No. 23 dated 07.02.2013, but he has failed to report at new place
of postin'g, tl:lcreforc he was marked abscent vide DD report No. 41 dated 07.02.2013 PS
Garhi Kapura, who later-on joined duty theie vide DD report No. 36 dated 09.05.2013, so

he rerained absent for (91) days without any lcave/permission of the competent
authority.

In this conncction, he iwas issucd a proper Show Cause Notice under
NWWEFP Police Rules 1975, issucd vide this office No. 165/PA/SCN/R dated 26.04.2013,

" to which, his reply was received and found un-satisfactory.

,. On 23.05.2013, he was heard in person in O.R, but tailed to present
any -plausiblc reasons in his defense, while on the other hand, during the checking of his
'service rccord, he was cnlisted with ceffect from 20.07.1998 and has carned (10) bad
entries with (01) good cntry and also remained absent for (310) days previously on
varicus occasions, proving that he is not interested in Dolice Service.
From the above discussion, I am of the considered opinion that his
more retention in the force will badly affcet the other lower subordinates, (herelore
* Constable Hayat Muhammad No. 520 of PS Garhi Kapura is awarded major punishment
of dismissal from Police Force with counting his (91) days absence’s period as leave with

out pa)} with immediate effect, in exercise of the power vested in mc under NWFP Police
Rules 1975.

Order announced

OBNo.__[143"

Dated :A-fz /a3 72013 (Taliir AyabKharl) PSP
N District Police Officer,
ag-~Mardan.
el

f:"’{ o o Ay
No._ }_i-;‘)_i_/l’/\ dafed Mardan the 4 003 - 22013,

Copy forwarded for infcrmation and necessary action to:-

1. The S.P/Opecrations Mardan.

2. The DSP/HQrs Mardan.

3.  The SHO Garhi Kapura.

4. Fhé Pay Officer (DPO) Mardan,

8% The E.C (DPO) Mardan.

6. The OASI (DPO) Mardan with () enclosurcs.
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BEFORE KHYRER PAKTITUNKITWA SERVICE TRIBUNAL,
PESHAWAR.

o 4
SERMICE APPHEAL NO, P285/20103 /\
Date of institution ... 15.08.2013

Pate of judgment ... 1R07.2007

FHayat Mubammad 8o Yousal Khan,
R/o Mohatkh Goarsian Village Gujrat Districy & Tehsil Mardan.

!

Nilll IAMMAD AMIN KTAN K UNDL MEMIBER: - This  appead has

been filed under Section=4 ot the Khyber Pakhtunkhwa Service Tribunal Act, 1974

tthe order dated 24.05.2013 passed by respondent No. | whereby he was

ainst the order duted 15.%.2(l13 vide which the
LY

-
L.

3

s ™~
~ g )
ks

apaing

dismidsed from serviee as well as ag

deparimental appeal of the appeliant was also rejected.

R
) Kp, IS i 5‘(5
syber nSiln

L (Appeltant)
5.
VERSUS
1. District Police Othicer Mardan.
2. Deputy Inspector General of Police Mardan Region-1 Mardan.
3. Superintendent ol Police i.ine Mardan,
4. Inspector Generalbof PPolice Peshawar,
(Respo wlents)
A}
CSERVICE APPEAL UNDUR SECTION OF LI KUYBER PAKUTUNKEAVA
IRV IRINUINAL ACT, 1974 AGAINST THE IMPUGNED_ORDLR L
DATED_ 15072000 PASSED BY _RESPONDENI_NO. ., AWIHEREBY,_QRDER T
DATED 15073013 WAS CONEIRMED_AND APPELLANT WAS DISMISSED "
FROM SERMICES AS MAJOR ZHRIS IMENT_ OF DISMISSAL FROM COLICE
FORCE, -
N, Zathid Ullah Khan, Advocate. 1Yo ;1|1l1cu;"“‘ : ' a
Me. Ziaullah, Deputy District Altorney For respondents. - ’
M. MUTEAMMAD AMIN KTIAN KUINDI MEMBER (JUDICIAL) ..
i MR, GUL Z1EB KIIAN L MEMBER (EXECUTIVE) ¥
! | it
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2, Facts of the ¢ase us per memo of the appeal are thit the appellant was appainted
’

as Constable in Police Department on 21.07.1998. "That the appellant was performing
hig duty elficiently that during service he felb il theretore, he could not attend his duty

due 1o which major penalty in the shape of dismissal from service was imposed upon

him by the respondents and he was dismissed from service vide order dated 240052013,
That the appellant also Nled departmental appeal but the same was also rejeeted vide
d )

ceder dinted 15.07.2013 hence, the present service appeal.

1 ‘The respendents were summoned who contested the appeal by liling wrilten

replyfeomments,

A7 Eearncd counse! Tor the appettant cantended that the appellant was serving in Police

Pepartiment and was perlorming his duty to the satislaction of his superior but during
- service he fell ill and was admitted in hospital, therclore, he could not atiend  the
serviceltuty, 1t was Turther contended that the absence was not deliberarely but due to

iness, the appeliant could not report Tor duty. It was Turther contended that the appellant

wad dismissed from service under Khyber Pakhtunkhwa Police Rules, 1975 but neither any
charge sheet, statement of allegations were served on him nor inquiry was conducted nor
the appellant was given an upportunity of persanal hearing and delence, theretore, the

impupned arder is illegal d Jinhle 1o be sct-nade 0 was Turther contended that as per

| impugned order dated 24.05.2013 the appeibint was dismissed o service on the
allegation ol absence but i the siid order the compelent authority has also treated his
ahsenee period as feave without pay with immediate effect, therelore, it was contcnded that
the absence period of the appellant was regularized by the competent auwthority in the

aloresstid order, therefore, the impuped order as well as the order passed by departmental

authority are Hllegal and lable to be sel-aside.
5. On the other hand, lcarned Deputy District Atiorney Mr. Ziaullah opposcd the
i
"{g_’ E?_‘jnlcmim\ of learncd counsel for the appellant and contended that the appellant was
~3E™
G55 _\_Jilll’ull)' absent from duty and medical presenptions available on record are afier thought
LT . d Tabricated. 1t was Turther contended that the appellant was willfully absent fram duty,
N = X
&3 Terctore, charpe sheet and statement ol allegations as well as the inquiry procecdings were
W ) '
. .
.
. T h________—_—;..'_.

——
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not decessarey arider (e L sl the competent authority has rightly dismissed him from

service,
s parties and gone through

6. We have heard the arguments of jearned counse! Jor the

the recard availuble on lle.

7. perusal of the recurnt reveals that the appellant was serving in Police Depariment

and during service he remained absent from duty. Maujor penadty ‘was Baposed upon him
wned ulum.m,ly he wis dn\nnxxul from service. I is well seted Taw thart in case of imposing

major penalty lhu principles of natural justice required that regular inquiry was o be
conducted in mc patter and opportunity of defence and personal hearing was o be
otherwise the civil servant would be

provided o the apainst

civil, servint procecded
condemned unheard. in this repard reliance is also made o 2008 SCMR 1369 titled
"Nuscch-Kh:qucrsus-l)i\'isinnul Superintendent, Pakistan Railways, Lahore and other”

wherein it has been held

N Rcmm':\f from Serviee {Speeind Powers) Ordinance (XVI1 of 2000)

'
eeeSL Seees Misconduets---- Dismissal  rom service--—--Non-holding of

departmental inguiry---- Vialation of principles ol nataral jnslicc----lil'i'ccl—-
i
—Hekd. in ease of imposing amajor penalty. the principles ol natural justice

1'ci]uir‘éd'\h.\l a repular inguiry was to be conducted in the natier and
apportunity af defence and personal hcnring was 1o be provided 1o the civil
.
.
servant proceeded agiinst. otherwise civil servant would be condemned

com serviee would be mposed

\
unheard and major penalty ol dismissal 1
upon him without adopting the reyuired mandatory procedure, resulting in

' pamilest injustice.
1 was also heldin 209 SCMR page 412 tithed “Fuad Asadullan Kh:m—\’crsus-l"ulcr:uinn

of Pakistan through Sceretary fistablishment and others”

")\
7\ (C) ‘Government Servants (FITiciency and Discipline) Rule

ol
sringuiry

majar penalty. & prope

s, 1973

awarding

R Se-a-Major penalty. awarding of ----Principles----In casc of
is to be conducted in accordanee with law,

o be

full opportunity of defence ix provided to delingquent officer.

where

pr———
T ———

—
e

. e —

J——




be fully associated with inquiry proceedings. I

S, I the present case mijor penalty was imposed upon appetlimt and he was dismissed

from service on the ground of willful absence, but neither charge sheer,

allegation was served on him nor any inguiry was conducted, Morcover. the reeond atso
1

reveals that the appellant way dismissed from service an the zronad ol willtul ibsence b

" the competent authority has treated the periad of his abxence ax leave without pay in the

inpugned farder dated L0800, meiming therehy that e vonspetent autlvady hae i

.

regularized the abgence period of (he appetlant Ax such ihe impugied ander Hlepal cuul
Wb

. .

lable to be set-nside.

9. tocTight of the above discussion the appeal s aceepied and the appellant is

reinstated into service. The respondents are at liberty 10 conduet de-nove inquiny
within a period of two months from the dite ol reecipt of this judgment “The gy

should be conducted in the mode and manner preseribed i the rales and e appelln
¢issue ol back benetits shall be
subject to the outcome of the de-nove inquiry, Parties are left o bear their own COsx,

File be consigned 10 the record room.

B gl pfein € fz ”iZ"‘““
e/ %/

é)/,g Z& /(j a,M
ey

Gralie / ?7/7/-/9-
Number of ':‘:'crds......,..../(

Copyiag Feee——- O .

Urgent e et = o mmem e e e e

Totai. ) o /_\ \

Name ef Copy.nile ..,477*(:":'/;//’) |
Date of Complaeiidn of Cony T 7 o=

Date of Delivery of Cepy "7 = r~, /72__

stdcinent ol

—
N

'




© SHOW CAUSE NOTICE UHDER NWEP POLICE RULYS 1975

.'Wh‘ercas. you Constable Hayat No. 520, whilc posted at P.S Takht Bhai, left for P.S Garhi
Kapura vide DD No. 23 dated 07.02.2013 on account of ransfer but failed to report at P.S Garhi
Kapura till-date without any Icave/permissim of the competent authority vide DD report No. 41
dated 07.02.2013 P.S Garhi Kapura.

You are thercfore, found guilty of-miscondu-:t, as defined in section 2 (iii) of NWFP Police Rulcs

1975 and as such are liable Lo action under section 3 of the said Rulcs. ' :

Based on thc above facts, I am satisficd that no cnquiry is nceded in this case as contained in

" scetion 5. 3 clauses (a) & (¢) under the said Rulcs.

Rules, 1975, to show cause within 15 days [ the issuance of this notice, as 10 why one or more

penaltics including major genalty of dismissal from service should not be imposed upon you.

NOTE.

. . Take noic-that if you failed 1o submit repl; i1 compliancs of this show cause notice within the
, stiputated time, it will be presumed that yéu have nothing o olfer in your defense and in that

casc, an ex-parte action shall straightaway be talken against you without any further notice.

/

' (Tahu‘_/f)wlﬂi{m’PSP
District Police Officer,
2 Mardan

Copy to SHO/Choora, (Attention Moharrar) with the directions to deliver this notice upon
Constable Hayat s/o Yousaf Khan of Choora and the reccipt thercof should be returned to this
office within (05) days positively.
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¢ ' Now. thercfore you Constable Hayat are called upon under section 4 (1) of the NWFEFP Poli. /_
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. OFFICE OF THE
,DISTRICT POLICE OFFICER |

MARDAN ’
Tel:  0937-9230109

Facebook: District Police Mardan
Twitter: @dpomardan

This order will dispose-off the denove departmental inquiry, which has
been conducied against FC Hiﬁrmmmm-szo.—mrm allegation that he while posted

DD No. 23 dated 07.02.2013, but he failed to report at new place of Posting, therefore he was
marked abscnt vide DD No. 41 dated 07.02.2013 PS Gorhi Kapoora, who later on joined duty
there vide DD No. 36 dated 09.05.2013 and remained 91 days absent from duty. He was served
with show cause Notice vide this office No. 165/PA dated 26.04.2013. but his reply was
unsatisfactory and he was awarded major punishment of dismissal from service yi 0.
) 145 dated gg:g;,zons. Then he approached to the Service Tribunal, Khyber Pakhtunkhwa,

eshawsr wherein he wes reinstated in service and recommended for de-nove departmental
procecding by the Addle: lInspector General Police, Complaints & ELnquiry, Khyber
Pakhtunkhwa, Peshawar vide his office letter No. 1390-91 dated 26.10.2017. Therefore, the
alleged Constable is liable to proceed against departmentally. This attitude adversely reflecied an
his purformance which Is an indiscipline act and ¢ross misconduct on hix part as defined in nde
2(iii) of Police Rules 1975.

: In this connection, FC Ilayat Muhsmmad Neo. 520, was churge shected
vide this office No. 124/R, dated 07.11.2017, and also proceeded him egainst in denove
departmental inquiry through Hafiz Janas Khan SP Iuestigation, Mardan, who after fulfilling
neuessary process, submitted his findings to the undersigned vide his office Memo: No. 987/PA.
dajcd 20,11.2017. The enquiry officer recommended the allcged constable for minor punishment,

., ‘The undersigned agreed with the recommendation of inquiry officer hence
the alleged FC Hayat Muhammad No. 520, is hereby awarded minor punishment of “Censure”
while his absence period (91-Days) is treated as leave without pay, with immediate effect in
exercise of the power vested im@ the above quoted rules.
Order announced

" oBw 2843 I ‘
Dated /24 42 12012, %

Dr. Mian Saeed Alvmed (PSP)
District Police Officer,
Mardan

No._f/.50)- &8 IR, dated Mardan the (D=7 1017,

Copy for information and necessary action to the:

1. Deputy Inspector General of Police Mardan Region-1, Mardan.

2 Deputy Inspector of Patice Enquiry & Inspection Khyber Pakhtunkhwa
Peshawar w.r.t his office letter No. 1389 dated 26.10.2017.

3. SP Investigation, Mardan, .

4, S.P Operations, Mardan.

5. ** DSP/HQrs: Mardan.

6. E.C (DPO) Mardan,

7. Pay Officer. DPO (ffice. Mardan, ‘

3. OS! (DPO) Mardan. i

*e0vrcei|jeeresee

ﬁﬂg}' ooLi1%¢ f_:'::

Fax:  0937-923011]
/ % 0 Email:  dpomardanéSO@gmail.com
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ORDER.

off the appeal preferred by Constable Hayat Muhammad No.

This order will dispose-
n, whereby 91 days absence

of the District Police Officer, Marda
Mardan OB No. 2843 dated 12.12.2017.
Police Station Garhi

23 dated 07.02.2013,

therefore he was marked absent vide DD report No. 41 daied

d duty there vide DD report No. 36 dated 09.05.2013 as he
y. He was served with a

¢ 520 of Mardan District Police against the order
pay vide District Police Officer,

% period was treated as leave without
' are that the appeliant while posted at

Brief facts of the case

.~

Kapura) left for Police Station Garhi Kapura on account of transfer vide DD report No.

i but he failed to report at his new place of posting,

4 07.02.2013 PS Garhi Kapura who later on joinc

ned absent for 91 days without any leave/permission 0
reply was received and found unsatisfa

o q .

g . proper Show Cause Notice to which his

R Punishment of Dismissal from Service on 24.05.2013 and same appeal was filed vide this office order No. -
wed to the Service Tribunal Khyber Pakhtunkhwa Peshawar

2076/ES dated 15.07.2013. Then he approac:
instated in scrvice and recommended for de-nove departmental procecding by the Add): 1IGP
ged Constable is liable to be

f the competent authorit

remai
ctory and awarded Major

. o wherein he was re-

X o Complaints & Enquiry Khyber pakhtunkhwa Peshawar. Therefore, the allc
s connec d and also proceeded against in

Investigation Mardan. The Enquiry O

nmended for minor punishiment.

tion he was charge sheete

pro‘ccédcd against departmentally. In thi
fficer after fulfilling necessary

denove departmental cnquiry through SP

ess submitted his finding report to Dist

proc
The District Police Officer, Mardan agreed with the recom

arded Minor Punishment of Censure whil

rict Police Officer, Mardan and recos

mendation of Enquiry
¢ his absence period (91 days) was treated as leave without pay.

Officer and the alleged FC was

anw

14.03.2018 and heard Fim in

5%
' He was called in orderly room held in this office on
Mardan OB No. 2843 dated

rvice vide District Police Officer,
unds of generit

¢ Tribunal. Therefore, he docs

g person, The appellant was retained in Sc

12.12.2017, while counted his absence peri

od as lcave without pay on the gro 1 principle of “No

Work No Pay” and its Being subject to the outcome of De-novo inquiry by Servic

1 find no, grounds 10 intervene the order pusscd by the District Police

A iam Shinwari)l’SP
bolice Officer,

not deserve for the pay. Tiwrefore,

Officer, Mardan. Appeal is rejected.

/2018.

No: /éQ /:_"_ /S, Dated Mardan the t{ / ?-

Copy to District Police Officer, Mardan for inform
ce Memo: No. 226/LB dated 05.03 2018. The Service Record is retu

ation and necessary action
rned-herewith.

wir to his offi

(ﬁ.ﬁﬁﬁf)

Roymescure &
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