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Order or other proceedings with signature of Judge or Magistrate 

and that of parties where necessary.
Date of order/ 
proceedingsS.No.

321

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR.

Service Appeal No. 7610/2021

Tasbeehullah, Ex-Constable No. 7683 FRP Bannu Range, Bannu.
... (Appellant).

Versus

1. The Provincial Police Officer, Khyber Pakhtunkhwa Peshawar.
2. Commandant Frontier Reserve Police, Khyber Pakhtunkhwa, 

Peshawar.
3. The Superintendent of Police, FRP Bannu.

... (Respondents)

ORDER

KALIM ARSHAD KHAN CHAIRMAN.- Learned Counsel
April, 2022

for the appellant present and heard.

This appeal has been filed against the order of2.

respondent No. 3 dated 28.02.2008 received by the appellant on

01.08.2019, wherein it has been shown that the appellant had

tendered resignation from police service w.e.f. 01.02.2008.

Brief facts of the case as enumerated in the memo of3.

appeal are that in the year, 2008 the appellant applied for leave

due to severe illness of his father, leave was not granted but the

appellant left the station due to the circumstances beyond his

control. Later on his father died from the said illness. The appellant

also met with accident on bike and, got serious injuries also on

head which had taken long treatment and the appellant after

recovery from illness, filed departmental appeal on 25.03.2019 for
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C
adjustment which was rejected vide order dated 20.06.2019 for the 

reason that the appellant had tendered resignation from service 

since 01.02.2008. The appellant filed Revision Petition under Rule

11-A of Khyber Pakhtunkhwa Police Rules, 1975 for reinstatement

on 17.08.2019 but the same was also rejected vide order dated

23.08.2019, hence the present appeal on 12.10.2021.

Learned counsel for the appellant contends that under the4.

relevant rules in case of willful absence a notice should have been

Issued to the appellant on his home address through registered

acknowledgement for resumption of duty. If the same had been

received back as undelivered, a notice should have been published

in at least two leading newspapers directing him to resume duty

within fifteen days but no such notice had been given to the

appellant. He further contends that no charge sheet alongwith

statement of allegations was served upon the appellant nor show

cause notice was issued to him which were mandatory under the

law. He further contends that the appellant had never tendered

resignation but on malafide intention, the respondents had shown

in the impugned order dated 28.02.2008 resignation of the

appellant with effect from 01.02.2008 from police service. He

requested that on acceptance of the appeal the impugned orders

may be set aside and appellant may be reinstated in to service with

all back and consequential benefits.

As provided by the relevant rules the appellant was5.

obligated to submit a departmental appeal against the order.

adversely passed against him on 28.02.2008, within 30 days.

Instead, the appellant preferred departmental appeal on
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01.08.2019 with enormous quite long and unexplained delay of

more than 11 years. Alongwith the appeal, the appellant submitted 

an application for condonation of delay. Needless to note that the 

delay of each day has to be accounted for condonation of delay 

but the appellant failed to explain each and every day delay in

filing departmental appeal as well as present appeal and In view of

judgments'reported as 2006-SCMR-453 and 2012-SCMR-195 the

appeal in hand is not competent owing to such enormous delay in

submission of departmental appeal. Similarly the impugned order

on revision under Rule 11-A of the Police Rules, 1975 was passed

on 23.08.2019 and this appeal has been filed on 18.10.2021 which

too is badly barred by time and the inordinate delay has not at all

been explained. Finding no merit in this appeal, it is dismissed in

limine. Consign.

Pronounced in open court in Peshawar and given under 

my hand and seal of the Tribunai this 2f^ day of Aprii, 2022.

6.

(KALIM ARSHAD KHAN) 
Chairman



a Clerk of learned counsel for the appellant present.

Former requests for adjournment on the ground that learned 

‘ counsel for the appellant is bgsy before the Peshawar High Court, 

Peshawar. Adjourned. To come up for preliminary hearing on 

31.03.2022 before S.B.

31.01..2022
}

1

/ (Mian Muhammad) 
Member(E)

Junior to counsel for the appellant present.. Seeks 

adjournment due to non-availability of learned senior
31"^ March, 2022

counsel for the appellant. Adjourned. Last opportunity is 

To come up for preliminary hearing ongranted.

20.04.2022 before S.B.

CHAIRMAN,

20^*^ April, 2022 Counsel for the appellant present and heard. To come 

up for consideration tomorrow on 21.04.2022 before this S.B.

Qhairman
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Form- A
*9% FORM OF ORDER SHEET

Court of

~16I0 /2021Case No.-

Order or other proceedings with signature of judgeDate of order 
proceedings

S.No:
V

321

The appeal of Mr. Tasbeeh Ullah resubmitted today by Mr. Syed 

Nouman AN Bukhari Advocate may be entered in the Institution Register 

and put up to the Worthy Chairman for proper ord^ please.

18/10/20211-

This case is entrusted to S. Bench at Peshawar for preliminary
2- oShrl'i^ .hearing to be put up there on

CHAmmAN

I

03.12.2021 Clerk of learned counsel for the appellant present.
t

Farmer requests for adjournment on the ground that learned 

counsel is busy before the Peshawar High Court, Peshawar. 
Adjojrned. To come up for preliminary hearing^m 
before S.B. /

31.01.2022

(MIAN MUHAMMAD) 
MEMBER (E)
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As

The'appeal of Ms^.Tasbeehullah Ex-Constabie No. 7683 FRP Bannu received today i.e. on 

12.10.2021 is incomplete on the following score which is returned to the counsel for the 
appellant for completion and resubmission within 15 days.

1. Address of appellant is incomplete which may be completed according to the Khyber 
Pakhtunkhwa Service Tribunal rule 1974.

2. Affidavit may be got attested by the'Oath Commissioner.
3. Copy of impugned order dated 01.02.2008 mentioned in the heading of the appeal 

is not attached with the appeal which may be placed on it.
4. Annexures-Ay^^and H of the appeal are illegible which may be replaced by 

legible/bettef'one.

No. 1^7^33 /S.T,

\i-U0J2O2IDt.

'REGiSfRffir^^ 

SERVICE TRIBUNAL 
KHYBER PAKHTUNKHWA 

PESHAWAR.
Sye Noman All Bukhari Adv. Pesh.
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

nhioAPPEAL NO. /2021

Khybcr ■ - -
Scfx’/cc

.
Tasbeehullah, Ex-Constable No: 7683 FRP 
Bannu Range Bannu. l>»:u \ ,N<>.

Z-1L>atcU

(Appellant)

VERSUS

1. The Provincial Police officer, KP Peshawar.
Commandant Frontier Reserve Police, KP, Peshawar, 

3. The Superintendent of police FRP Bannu.
2.

(Respondents)

APPEAL UNDER SECTION 4 OF THE KP SERVICE 

TRIBUNALS ACT, 1974 AGAINST THE ORDER OF 

RESPONDENT NO. 3 DATED 01.02.2008 RECEIVED BY 

THE APPELLANT ON 01.08.2019 WHEREBY, SHOWN 

THE APPELLANT RESIGIVED FROM SERVICE AND 

AGAINST REJECTION ORDER DATED 20.06.2019 AND 

AGAINST 11-A REJECTION ORDER DATED 23.08.2019 

RECEIVED BY THE APPELLANT ON 31.08.2021.

day

l-tegistrar,

(> I« ]

PRAYER:

THAT ON ACCEPTANCE OF THIS APPEAL, THE 

ORDER DATED 01.02.2008, 20.06.2019 AND 23.08.2019 

NEVER COMMUNICATED TO THE APPELLANT BUT 

THE APPELLANT RECEIVED THE SAME BY HAND 

MAY PLEASE BE SET ASIDE AND THE APPELLANT 

MAY BE REINSTATED IN TO SERVICE WITH ALL 

BACK AND CONSEQUENTIAL BENEFITS. ANY 

OTHER REMEDY WHICH THIS AUGUST TRIBUNAL

Re'Sejb 
Officii “day

It f Vi



DEEMS FIT AND APPOPRIATE THA^^^Y ALSO BE 

AWARADED IN FAVOUR OF APPELLANT.

RESPECTFULLY SHEWETH:

FACTS:

Facts giving rise to the present service appeal are as under:
/

1. That the appellant was appointed as constable Police Deptt and had 

been serving at District Bannu. Copy of appointment order is 

attached as annexure-A.

That in 2008 appellant applied for the leave due to severe illness of 

his father, leave was not granted but the appellant leave the station 

due to the circumstances beyond his control, Later on father of 

appellant was died from the same illness. It is added that when 

appellant leave station the appellant met with the accident on bike 

and get serious injuries also on head which takes long treatment and 

at least the appellant was fully recovered on 02.03,.2019. the 

appellant who had to seek persistent medical care and advice thus 

remained under treatment for a protracted period of time. Therefore, 
appellant didn’t perform his duties so the absentia of the appellant 
was not willing full but due to above mentioned reasons. Copy of 

Father medical certificate and appellant medical certificates is 

attached as annexure-A & B.

2.

That the appellant, after recovery from the illness, filed 

departmental appeal on 25.03.2019 for adjustment within one 

month after fitness certificate, the same was rejected vide order 

dated 20.06.2019 for the reason that the appellant resign from the 

service in year 2008 malafidely because the appellant never submit 
resignation from service. After communication of order 20.06.2019 

on 05.07.2019 file application on 01.08.2019 for resignation record 

but in response the deptt^ only handed over the roznamcha report 
dated 01.02.2008. The appellant after getting the same file revision 

under 11-A for re-instatement on 17.08.2019 but the same was also 

rejected by the AIG vide order dated 23.08.2019 received by the 

appellant by his own efforts on 24 june 2020. The appellant been 

aggrieve now come to this august Tribunal on the following 

grounds amongst others. (Copy of departmental appeal, rejection 

order, roznamcha, review and rejection order are attached as 

annexure-C, D, E,F &G).

3.



. I

I
GROUNDS:

A) That the impugned orders dated 01.02.2008, 20.06.2019 and 

23.08.2019 received by the appellant by his own efforts on 24 June 

2020 is against the law, facts, norms of justice and void-ab-initio 

and material on record, therefore not tenable and liable to be set 

aside.

That the appellant has been condemned unheard in violation of 

Article 10-A of the Constitution of Islamic republic of Pakistan and 

in violation of maxim “Audi Alterum Partum” and has not been 

treated according to law and rules. That according , to reported 

judgment cited as 2019 CLC 1750 stated that Audi Alterum
f

Partum” shall be read as part and parcel of the every statute. The 

same principle held in the Superior Court judgments cited as 2016 

SCMR 943. 2010 SCMR 1554 and 2020 PLC(cs) 67, where in

B)

clearly stated that the penalty awarded in violation of maxim “Audi 

Alterum Partum” is not sustainable in the eye of law.

C) That impugned order was based on willful absence, so, for the 

willful absence procedure is provided in Rule 8-A of the E&D rule 

1973, which is so much crystal clear. The authority before imposing 

major penalty also violates the procedure of Rule8-A. So the 

impugned order is defected in eye of law.

D) That according to Federal Shariyat court Judgment cited as PLD 

1989 FSC 39 the show cause notice is must before taking any 

adverse action, non-issuance of show cause notice is against the 

injunction of Islam. Hence the impugned order is liable to be set- 

aside.

E) That the show cause is the demand of natural justice before taking 

adverse action ancl also necessary for fair trial and also necessary 

in light of injunction of Quran and Sunnah but show cause was not 

served to the appellant ( show cause given to the appellant but with
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of the deptt. So,*the impugned order) which is malafide on the 

fair trail denied to the appellant which is also violation of Article

10-A of the constitution. Further it is added that according to 

reported judgment cited as 1997 PLD page 617 stated that every 

action against natural justice treated to be void and unlawfully 

order. Hence impugned order is liable, to be set-aside. The natural 

justice should be considered as part and parcel according to 

superior court judgment cited as 2017 PLD 173 and 1990 PLC cs 

727.
/■

F) That the appellant has been condemned unheard and has not been 

treated according to law and rules.

. G) That there was no reasons for the appellant to tender resignation 

from his service which was the only service of earning his 

livelihood in these hard days of life , and to left him and his entire 

family to starvation.

H) That the appellant has not been treated under proper law despite he 

was a civil servant of the province, therefore, the impugned order is 

liable to be set aside on this score alone.

I) That whenever factual controversy involved in the matter the 

regular inquiry is must to dig out the real fact. But in the instant 

case the deptt did not take pain to conduct the regular inquiry so the 

appellant remains condemned unheard.

J) That no record of resignation and acceptance of resignation existed 

in the police deptt but only the roznamcha which was also never 

communicated to the appellant, so has no legal value in the eye of 

law.

K) That when merit of the appeal is strong the limitation cannot came 

in the way of justice to determined the right of the parties and when

■



'> r.-s•sr' I

appellant remains condemned unheard thelrtie limitation shall also 

be condoned, the same principle held by the Service Tribunal in the 

judgment dated 09.11.2020 delivered in Appeal no: 630/2018 and 

judgment dated 08.09.2021 delivered in Appeal no: 317/2017, So 

the appellant is also entitled to the same relief being on same 

footing. Copy of judgments is attached as anhexure-H & L

That the absent of the appellant was not intestinally but due. to 

serious illness., So the penalty imposed upon the appellant was so 

harshed.

L)

/
M) That no chance of personal hearing was provided to the appellant 

and as such the appellant has been condemned unheard throughout.
\.

That the appellant seeks permission to advance others grounds and 

proofs at the time of hearing.

N)

It is, therefore most humbly prayed that the appeal of the 

appellant may be accepted as prayed for.

APPELLANT
Tasbehullah

THROUGH:

(SYED NOMAN ALI BUKHARI) 

ADVOCATES, HIGH COURT 

PESHAWAR
✓

UZMA SyI*D 

ADVOCATE, HIGH COURT

CERTIFICATE; I
%

It is certified that no other service appeal earlier has been filed 

between the present parties in this Tribunal, except the present one.
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LIT OF BOOKS:

1. Constitution.of the Islamic Republic of Pakistan, 1973.
2. The ESTA CODE.
3. Any other case law as per need.

/

(SYED NOMAN ALI BUKHARI) 

ADVOCATE HIGH COURT
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BEFORE THE KP SERVICE TRIBUNAL PESHAWAR

APPEAL NO. /2021

Tasbehullah^ V/S Police Deptt:

AFFIDAVIT

I, Tasbehullah , (Appellant) do hereby affirm that the 

contents of this service appeal are true and correct, and nothing has
been concealed from this honorable Tribunal.

A.
DEPONENT

Tasbehullah

r

/
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BEFORE THE KP SERVICE TRIBUNAL PESHAWAR

APPEAL NO. /2021

Tasbehullah V/S Govt Of KP

APPLICATION FOR CONDONATION
OF DELAY IN THE INSTANT APPEAL

RESPECTFULLY SHEWETH:

1. That the instant appeal is pending before this Honorable 
Tribunal in which no date has been fixed.

2. That the august Supreme Court of Pakistan has held that 
decision on merit should be encouraged rather than knocking- 
out the litigants on technicalities including limitation. 
Therefore, appeal needs to be decided on merit (2003, PLD 
(SC). 724.

3. That the impugned order was passed with retrospective effect 
which was not admissible and void order according to Supreme 
Court Judgment reported as 2007 PLD (CS) 52(F) & 1985, 
SCMR, 1178,

{

4. That according to Superior Court Judgment there is no 
limitation run against the void order. So there is in interest of 
justice the limitation may be condonedj

That due to spread of the pandemic disease the appellant was 
unable to submit appeal in time therefore it is requested to treat 
the limitation under S-30 of KP Epidemic Control And 
Emergency Relief Act 2020, otherwise, the appeal of the 
appellant on merit is good enough to be decided on merits.

5.

It is therefore most humbly prayed that the instant appeal may 
be decided^ on merit by condoning the delay under S-30 of KP 
Epidemic Control And Emergency Relief Act 2020,, to me'et the ends 
of justice.

APPELLANT
Tasbehullah

THROUGH:

(SYED NOMAN ALI BUKHARI) 

ADVOCATES, HIGH COURT 

PESHAWAR
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ORDER
In compliance with the worthy Provincial Police Officer NWFP, Peshawar Endst No. 8373-88/A- 

iii. 1225-600/A-iii, 5200-300/A-iii dated 9.06.2007,, 10.09.2007 and 22.09.2007 and Commandant FRP 
NWFP, Peshawar Endst No. 5306-13/OAST dated 10.10.2007. The following FR Recruits Constables are 
hereby allotted new Constabulary Numbers accordingly noted against each.

Case No. Name Old Constabulary No. New Allotted Constabulary No.

1. Mohammad Akhtar Zama 
Rasta Baz Khan 
Fida Ullah
Muhammad Arif Khan 
SakhiJan 
Ikram Ullah 
Parvez Khan 
Shahid Khan 
Abdul Rehman 
Zakir Ullah 
Naimat Ullah 
Raqiaz Khan 
Waqas Ahmad 
Rafi Ullah 
Naqib Ullah 
Khanzada 
Malik Sher Khan 
Sajjad Khan 
Muhammad Ibrahim 
Abdul Razaq Khan 
Khuja Usman 
Faisal Nawaz 
Fawad Khan 
Safid Ullah 
Abid Noor 
Qayum Khan 
Asad Ullah 
Kiramat Ullah 
Amin Ullah 
Muhammad Anwar 
Sifatullah 
Waqar Ahmad 
Gul Akbar Shah 
Shah Daraz Khan 
Rafiullah 
Shafi Ayaz 
Asif Khan 
Saif Ullah 
Nasir Khan 
Mir Dar Ali 
Yuanas Khan 
Muhammad Ilyas Khan 
Farhatullah 
Banaras Khan 
Hafizullah 
Bakhta Zeb Khari 
Muhammad Hashim 
Hamid Mehmood 
Naseebullah 
Khalid Khan 
Feroz Khan 
Malik Dad 
Imran Khan 
Muhammad Zubir 
Sajjad:Kamal 
Tasbih Ullah 
Rahil Khan

5607 1762
2. 5608 1763
3. 5609 1764,
4. 5610 1765
5. 5611 1766
6. ^ 5612 1767
7. • 5613 1768
8. 5614 1769
9. 5615 1770
10. 5616 . 1771
11. 5617 1772
12. 5620 1773
13. 5621 1774
14. 5622 1775 ■
15. 5623 1776
16. 5624 1777
17. 5625 1778
18. 5626 1779
19. 5627 1780
20. 5628 1781
21. 5629 1782
22. 5630 1783
•23. 5631 1784
24. 5632 1785
25. 5633 1786/26. 5634 . 1787
27. 5635 1788
28. 5636 1789
29. 5637 1790
30. 5638 1791
31. 5639 1792
32. 5640 1793
33. 5641 1794 X
34. 5642 1795 •
35. 5643 1796
36. 5644 1797
37. 5645 1798
38. 5646 1799
39. 5647 1800/40. 5648 1801
41. 5649 1802
42. 5650 1803
43. 5651 1804
44. 5652 1805
45. 5653 1806
46. 7672 1807
47. 7673 1808
48. 7674 1809
49. 7676 . 1810
50. 76.77 1811
51. 18127678
52. 7679 1813
53. 7680 1814
54. 7681 1815
55. 7682 1816
56. 7683 1817
57. 7684 1818
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Annexure-A/;

' -. istehqaq Certificate -■■■"./
HEALTH.CARE (PROVINCIAL)

For use by LZC of permanent residence of o mustahiq
i;

!
Certificate No. Issuance Date: ^ 

(^ds'^No.- 

Post Office:

;*

Local Zakat Committee:...
I;

. I 6 c• Area-■ 1 ^ rr .
O 9^' Tehsil: - ■ District:

. •>

DOIt is certified that Mr./Ms .s/5^ — ho!^

/ iJ Coof NIC No._ __resident of Mohallah—»* -Village/Area.

— is poor person and could not meet the

t
I .

. Tehsil — District

expenditure on his/her treatment. His/Her Istehqaq has been determined for free medical treatment.

.The Istehqaq;rv and his/her name has been entered in the Mustahiqeeh Register at page No._
Certificate will be valid when a registered practitioner will diagnose hiS illness and he/she is provided

. .Usams
i

treatment. O h ■ •I '

t ’

[airman
; 4^I

••Certified that signature, of Chairman; LZC is correct to the best of my knowledge.
j.

■' Chairman District Z.akatO^mittee/ 
District Zakat Officer

;................................................• ' '  Oh'/HhHAfV .

Patient was examined today. He/she is a patient pf_______His/Her treatm§^^®i??ffiuie for '

days. Mustahiq has been provided medicines out of Zakat fund.

i I

:
i
i

!
Signature:_

. Name of Doctor: —_ 

Hospital:_

. m-

■■■
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I A.ORDER fVI

T^jorder will djspose of the bepartmentaT^ppeal preferred by ex- iv
^ No. 1817/7683 of FRPBannuRanglagains't the order jfSP ^

. ; FRP Bannuj Range, Bannu Issued vide OB No. 18. dated '28.02.2008, whereirl his

. resignation from ^ervicb Was accepted by the competent authority. Tl^e applicant was 

,,proceeded against on the allegations lhat he submitted resignation fro'm'Police service
with effect from 01.02.2008, which was accepted by the com'petent a'uthority vide' OB 

, No. 18, dated 28.02.2008.
I I

i
Feeling aggreved against the impugned order of SP FRP Bannu Range, 

Bannu the applicant preferred the instant appUl. The applicant was jsummoned Ud 

‘heard in person in Order!y|Roorri held on 01.05.2019. *
I ^ I I I
During the course ' ^ '

I

of personal hearing, the applicant failed to present any 

justification regarding to his prolong' absence The law helps the diligent and not 
jindolent. The| One,;who wish to enforce his claim, must do itlat the eWiiest a laches 

deprive the litigant from er|forcing'his right. Thus the applicant has beer! found to bi an 

irresponsible person in utter disregard the discipline of the feme. BesUs, he carlnot 

become a good Police | Officer, his retention in service would furthei imbolden the

accused officer and imp nge upori the'adversely on the over a I discipliLJ and 

bf the force. '

) .

I

i

uctcond
I

I/ I I
ILaw

i
According to Esta Cod© Page No. 142 at Serial No. 2 when a

him/her to withdraw the resignation.

I

I

I \
, Bped on the findings' narrated aboye, I

Khyber Pakhtunkhwa, Peshawar, being th = 

substance in tie appeal, therefore, the 

meritless.

Sajid Ali 

competent au 

rejected being

^SP Commandant FRP

hority, has found 
I '

badly time barp
no

same IS and
I

Order Announced.
I

I

I

t\ I

I( \

I

V ^o^^^andAnt 
Frontier^eServe Police 

Khyber Pakhtunl<hwa, Peshavt/ar.
I

t

n6C;?^^?7 7EC, dated Fjeshawar he I____ _____
Copy of above is forwarded for info.rmation and

(^6 /2019. 1

necessary action >0the:-

\ Saddar, Village Mank Khel lsa[<i, , District B'annu\ ^ ,,V
sent herewith, 

^^dlice Station
I

Rasta Baz Khan,
j '

I

i

..•jB!its
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fs. Better CopyVi
OFFICE 

DIRECTOR GENE\ 
RHYBER PAKH\

\

\
No. 3033 . Peshawar the 23.08'‘.t>

To • ;

The Commandant 
Frontier Reserve Police 
Khyber Pakhtunkhwa

Office of the Superintendent 
FRP KPK Peshawar 
Diary No. 7232

Subject: REVISION PETITION

Memo:
The Competent authority has examined and fded the revision petition 

submitted by Ex-Constable Tasbih Tasbih Ullah No. 1817/7683 of FRP Bannu against 
the resignation from serviee was accepted vide Superintendent Bannu bearing OB No. 
dated badly time barred.

The applicant may please bee informed accordingly.

SYED ANIS UL HASSAN 
Registrar .

■ For Inspector General
Khyber Pakhtunkhwa 
Peshawar

Office of the Commandant FRP Khyber Pakhtunkhwa, Peshawar No. 7252 ISI 

dated Peshawar the 27/08/2019 Copy of above is fdmarded to the SP FRP Bannu 

t Bannu, for internate and further of action. The applicant may be inform 

Kngly.
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Lu o»^miiNKHWA SERyiCETMBUmPESHAWM

ServiOE: Appeal Ng.G30/2018
/ •A'\

:cr^ ->>%
& 'V

04.05.2018
09.11.2020

Date of Institutlon;- 

Date of Decision;-
:

I
m Ex Constable, No. 207 Bannu, District Police. tvC:

(Appellant)

V5

! , IVERSUS

General of Police, Khyberi

AIG/ Establishment for Inspector 

akhtunkhwa Peshawar and 2 others Ii'le
M

(Respondents)

II
II

Naita 3an 

" d^^ocate
it

For Appellant f.

1

Kaoirullah khattak, 
'■daitlonal Advocate General For Respondents

Member (3) 

Member (E)
MUHAMMAD JAMAL 

Mr. ATIQ UR REHMAN WAZIR

U'DGEMENI: -•
Appellant Mr. Ir^iran Uilah Ex- ConstableATIO REHMAN V^AZIR:Mix

initially enlisted as Constable in the year 2007 has assailed the impugned

nrrjpr dated 27-04-2009 of'his discharge from police force, order datea 0^-10-

final order dated 17-08-2017,

‘-'oiice-

of the rejextion of departmental appeal ana 

hf^.reby his review petition has been rejected.'
'?•-5-

wo a\i •r-.

:-r)\
i

.. ............ ' '1
ox

1



‘■y

2
u;>7\Sner facts of the

constable 

f'‘'!c charges of 

of Police rules 1934.

-Jcase are that the
appellant Mr. Imran blllah Exonlisted

on 15-07-2^07. He

provisions 0.

^'■'as discharged from 

duty and

Police force''-2009 on 0-,
'ong absence from

under the’■'—non 12:21
ovThe appellant preferred departmental

appeal.- rejected by rpq Banna 

review petitio
Vide v\-vorder dated 02-10-2014. The 

^^'as also rejected 

appeal instituted

a ••
o-eferred appellant

0 on 04-05-2017, which
on thecreations dated 

cr'ig ivith

groundsi7-08-2017, hen-
^ the instant

on 09-05-P'^ayers that the 

n^ay be set aside 

■'■■nh benefits.

orders dated 02-10-2014, 

appellant
27-04-2009 

may be reinstated i

2017 and 17-08- 

m service with all
and the

Written '"op/y/comments were subcii Bilted by respondents. M
si

Arguments heard and record perused. Ml
Learned

departmental
lAifcounsel for the 

appeal against

u appellant contended
j

'mpugned order dated 

appellant

that the appellant preferred 

27-04-2009, 

rejection order

on 04-05-2017, which

SIwhichmgected on 02-10-2014, 

■'■'P2 7, hence the 

-so rejected

was PW
*

but the

appellant preferred 

17-08-2017, hence the

counsel blamed the re- 

into delay in the whole

f On the question of limitation 

that since the orders

received
on 26-03-

review petition
wason

mstant service appeal instituted'■'-■■‘7018. The learned on 09-

oommunications, 

referred to 2013 

counsel referred to 2007 

n Violation of mandate

Hif
respondents for late

''''dch resulted

204R 1053. ■
process and to this effect 

the learned
TMR 834,

were passed i
ry provision 

■ orders. That 

discharged

i93‘4, which is 

(Special Pov^/ers/

r ;aw, 'cnce no period of limitatio 

was not 

’pie oroer under the

n will' run for challenging such

proceeded against under the law but

previsions of rule 12:21 of the police rules
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2000, invoking'jurisdiction of police ruies was against taw, facts and 

rns of justice. That no statement of allegations and charge sheet were served 

i];;on the appellant, nor proper inquiry was conducted by the respondents. That

.vd!n,3nce

111/

opportunity of personal hearing was afforded to the appellant as was required 

‘ uiler the ordinance, so the whole proceedings conducted has nullity in the eyes 

. Reliance: 2016 SCMR 943.'That discharge from service and withl;iolding 

for-the absence period tantamount to double jeopardy on the one hand, 

vov on the other hand it can also be construed that absence period has already 

condoned by treating the period as leave without pay and as such, there 

inained no action to penalize the appellant. The learned counsel prayed that
■ I I

impugned orders may be set aside and the appellant may be reinstated in 

vice with all back benefits.

T,.;: M 'W,..
i

rf ‘aw
ptc.V.y

^•1 pay /'■, 'V-i
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■ ei
The learned Additional Advocate General appealed on behalf of officiate,;, 

'■:spondents opposed the contention of learned counsel for appellant. He argued 

lai; during the course of his'total service of one year and nine months, he 

'iTiciined absent for one year 3 months and 22 days. Thcu the appellant was still 

■ obation period, hence he was discharged under provisions of rule 12:21 of
I

:aiice rules 1934, where no other proceedings are required as per law. Reliance;

2003 SC 913. The learned Additional Advocate General referred to Rule 11-A 

■ub section 4 of Police ruies 1975, where the appellant was required.to prefer 

Cvicv.,/ petition within 30 days of the order passed on original appeal, whereas 

viC apipeilant preferred such appeal after three years, which creates no fresh 

of action for the appellant. Reliance: 2015 SCMR 165 citation D and 2011 

Pel 676 citation D. On the question of leave without pay, the learned 

lihonal Advocate General argued that in a situation it is not a punishment or 

■vard but treatment of the absence period, which in any case has to be
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nsidered by the competent authority under the principle of "no work no pay".
I

heiiance: SA No 332/2017, CA No; 1661/2019 and CA No. 1618/2019. The 

arned Additional Advocate General prayed that his appeal is badly time barred, 

or niaintainabie and devoid cf merit may be dismissed,

•T. \

V

. X

' ;

We have heard learned.counsels for the parties and perused the record. 

'^ ve have observed that the petitioner remained absent for longer time without 

■ div valid reason. The time spoled betvveen departmental appeal and its rejection 

ind again in filing review petition under the plea of late communication also 

'■iiow his reckless approach towards his responsibilities. The contention of the
i

aained Additional Advocate General to the effect that regular inquiry was not 

necessary in the case of. appe-iant as he was.proceeded against while stiil in the 

.4'obation period, also has force, but simuitaneously'the appellant was also a civil 

'■■m'.-'ant and the question as To whether the appellant was supposed to be 

v'oceeded against under R50 ^2000 or Police Rules cannot be ignored, as RSO 

.'■000 having overriding effect over other laws at that particular time and 

orovision in ordinance existed for the appellant. Section 11 of the ordinance is

eoroduced as under: "riie provisions of this ordinance shall have effect notv/lthstanding anything

\

53

M

/

I

m
he contrary-contained In the Civil Sc.-’/ants Act, 1973 (LXXI of 1973) and the rules made there under

-s.-.:
any other law for the time being ;n force.” The learned Additional Advocate General.1;

■wiien confronted with such preposition was still of the opinion that he was rightly 

'“■' cceeded against under police rules, as there was no other option with the 

lesoondent to proceed him as the appellant was still in probation period. 

Contention of tiie learned Additicna! Advocate General is correct to the extent of

wobation period, but section 11 of the ordinance bars the respondents to 

oroceed him under any other'law except the Ordinance and other option was^■’7nr
/;

cisc available in the Ordinance. The ordinance vide section 3 (a) provides: "that
■r
f:

4
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Itfll/ /g# W '■emoval and compulsory retirement of

‘ ’^'■-'h-re It) l'.ne opinion of the competent authority ,

co: ceased to be efficient for

vy.:- ,'.•*5

1Si.*■ I 'Ml' ^
certain persons in Govt. iior corporation service etc, 

or corporation service is inefficient or IIa person in Govt.

I is guilty of being habitually absent from duty without prior 

the competent authority, after inquiry by the committee 

notwithstanding anything contained in any law or the terms and conditions 

person, by order in v-/riting dismiss

any reasoh; or
i

I/ ct'i.'roval of leave,
constituted under section 5, 

of service of such

5
lay

i
or remove such person from ser/ice, compulso,-y retire from service or 

mouce him to lower post or pay scale, tor impose one or more minor penalties
as prescribed in the Govt. 

Civii Seivant Act, 1973."

also provides for proceeding the

fe vani; g, Discipline) Rules, 1973-made under Section 25 of m
Besides Section 5 (4) of the ordinance m

^■ppeilant, which is almost similar to section 

t-hsence of RSO 2000/the proceedings under police rules

12:21 of Police Rules 1934, so in
pp

is void ab-initio in the
ves of law and which also disposes of the question of limitation.r'

This Tribunal is of the view that in order to meet the ends of justice, the 

PPeal is partially accepted and the appellant is reinstated in service for theCf

h'-h-pose of de-novo inquiry with directions to the respondents to conduct de- 

nquiry within 90 days strictly under law & rules. No orders as to costs. FileO'/O i’ ;

consigned to record room. :

!

announced
05.hi.2020
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(ATIQ-UR-REHMAN WAZIR) 
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i BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

- Service Appeal No. 317/2017

Date of Institution ... 04.04.2017
Date of Decision 08.09.2021

■i-r
Asif Siraj;.,son of Sirajul Haq, Ex-Constable/Photographe'r No.3559, Police 
Department,; Peshawar, resident of Karimpura Bazar, Street Agha Shafee House 
No. 1999'illaqa PS.'Gulfat Hussain Shaheed, Hashtnagri, Peshawar City. ■■

... •• ■ (Appellant)
r

VERSUS
: > •

Provincial Police Ofhcer, Khyber Pakhtunkhwa, Peshawar and fourjothers.'
(Respondents)

■ ROEEDA'KHAN, 
Advocate:' „• For Appellant

USMAN GHANI,
. . District Atto^ne^ ... • . For Respondents

SALAH-UD-DIM 
ATIQ-UR-REHMAN WAZIR

MEMBER (JUDICIAL) 
MEMBER (EXECUTIVE)

JUDGMENT

ATIQ-UR-REHMAN WAZIR MEMBER fET- Brief facts of the case are that 

the appellant was appointed as Photographer constable on 21-07-2008. During the

course of his sein/ice,. he was proceeded against on the charges; of his. connections* ;

with criminals, but was removed from service on the charges of absence, vide order

dated 30-11-2010 apd his absence period i.e. 2 months and 14 days were treated as
;«

without .pay. The appellant filed departmental appeal dated"02-12-2010, which was

j
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not responded. The appellant Hied revision petition dated 22-09-2016, v^^hich 

rejected' on 21-02-2017 and communicated to the appellant on 21-03-2017, hence 

the instant service appeal instituted, on .04-04-2017 with prayers that impugned 

, orders dated 30-11-2017 and 21-02-2017 may be set aside and the appellant may be 

re-instated.in service with allback benefits.

was

f

02. Learned counsel for the appellant has contended that the impugned
• ■

orders of the respondents are illegal, against the law and natural justice, hence the
•, f ■,

same are- untenable in the eye of law and are liable to rbe set aside; that the 

allegations leveled against, the appellant in the charge sheet are different from the 

one in the show cause notice and the impugned order of removal from service; that

was having connections 

narcotics sellers and gambler dens as well as showing his involvement 

in-Other illegal activities, .but none of the allegations could'^be proved-against the 

appellant, so the respondents changed the strategy and leveled the allegations of 

absence,from duty and upon allegations of absence he was. removed from

in the charge sh^etitTias been alleged that the appellant

service,
which is illegal; that the appellant never absented from his lawful duty, but as is

evident from record that on 07-08-2010, he was restrained by respondents from 

duty till-the final disposal of inquiry proceedings against him and the same period 

was treated as-absence from duty; that as per. Section 5(4) of the Removal from 

Service (Special Powers) Ordinance, 2000, the competent authority was required to 

record reasons for dispensing with,'of inquiry, which however'wqre not recorded in' 

of the appellant; that for imposing major penalty, a re'Gular'inquiry must have 

been held, to determine .factual basis of such allegations, which were required to be 

proved in accordance with law, which however was not done in case of the appellant; 

that Removal from-Service (Special Powers) Ordinance, 200D’was in field, whereas 

the appellant was proceeded against under the-Khyber PakhtunKhwa'Government

case

\

-r4'
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/iency & Discipline) Rules, 1973, which is illegal: and without iawfu|^ 

the impugned order is liable to‘be struck down on this score alone; that 

irdceedings are without authoritv' and Coram non-judice; that when the
'L- \s without lawful authority and void ab-initio, then the entire

/ ' ' ■

)cture raised thereon falls on the ground automatically. Reliance is placed on

08 Supreme Court 663 and PLD 2015 Supreme Court 380. On the question of

the learned counsel added that no limitation shall run against such orders,

n are'Void being Coram non-judice; that absence period of the appellant was

\/

treated as leave without pay, hence the very ground, on the basis of which the
I !■

vanished away. Reliance was placed on 2006appellant'was procegdetf against has 

SCMR434„.-^^

■■ ■Learned District 'Attorney ■ appearing on. behalf of respondents ■ has 

contended that the instant appeal is'badly time barred as his revision petition was 

rejected on the ground of limitation; that no plausible explanation was offered for 

condonation of delay; that the appellant was proceeded against departmentally on
. ,.i ' .

' sensitive, charges of having connections with criminals, narcotics sellers, which had 

led to his-removal from service by the competent authority;'that the appellant was 

proceeded against under the relevant law and was rightly penalized for the charges 

leveled against him.'

03.

i'

04. ■ ■ AA^e have heard learned'Counsel, for the parties , and have perused the

; record. Record reveals that the appellant was proceeded agqinst under two sets of

i rules at-a time, i.e-. Khyber Pakhtunkhwa Government .Servants (Efficiency 8t

i Discipline). Rules, 1973 and Removal from Service (Special Powers) Ordinance; 2000. 

Charge sheet/statement of allegations dated 05-08-2010 '.was served upon the 

appellant, under the Khyber Pakhtunkhwa Government-Servants, (Efficiency &

i
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of his-connections' with criminals, narcotics 

shown his involvement in other illegal activities

: ' Viies- 1973 with the-charges 

/ gambler dens

this ^effect DSP Civil Secretariat was-appointed as Inquiry officer. The

as well as\
\
\\

/
reply dated 16-08-2010 had denied all such.'allegations, rather he

was restrained from
/ellant vide his

/
'had contended that he was put behind the bar for 19 hours and

record to show that any such inquiry was 

notice dated 16-11-2010

/ joining duty. Nothing is available on 

. ■, conducted: by the respondents, rather the show cause

^ clearly shows that inquiry was' dispensed with, but without: recording any reason, 

thus the Respondents skipped a mandatory step in the disciplinary proceedings;

^f^thority in awarding major penalty of removal from service, in 

circumstetfces, was in sheer violation of principles of natural justice. Reliance is

1/
therefore action

placed on 2011 PLC (CS) 387.' It was'astonishing to note^that the charges in show
/

altogether different from the charges leveled in the charge

notice wad' served under Removal 

the charges of absence from

cause notice were

sPeet/statement of allegations. The show .cause 

from Service (Special Powers) Ordinance, 2000,' on 

duty, which .was. responded by the appellant, who vehemently dented the charges of 

■absence, rather he had contended that he was restrained from performing his duty, 

circumstances how he could perform duty, when the respondents did nothence in

join his duty. We have noted'that during the period in question. 

Removal ffom Service (Special Powers) Ordinance, 2000 was in field, but proceedings 

against the appellant were initiated under the Khyber Pakhtunkhwa Government 

Servants (Efficiency & Discipline) Rules, 1973', which is iliegal. The respondents 

however, corrected their course and issued the impugned order of removal from 

service under Removal from Service (Special Powers) Ordinance, 2000, which clearly 

shows malafide on part of the respondents and which made-the whole proceedings 

dubious, rendering the sanie as nullity in the eye of law. We have found another

allow him to

!*
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irregularity, that charge sheet/statement of allegations contain serious allegation of 

his connections with criminals/which was required to be unearthed through a regular

inquiry and; inquiry officer ..to this effect was also appointed, but since the 

respondents':were not in a position to prove such allegations, hence taking U turn, 

the respogdents dispensed with the inquiry and changed the,nature of allegations, 

which were confined only to the extent of absence from duty only. It however is on 

record that the appellant was closed to police lines and was asked not to join duty 

until finalization of the inquiry proceedings. Malafide on part of the respondents is 

also evident from the facts that charge sheet was issued on 05-08-2010, whereas his 

absence in the>prTpu^ed order of removal from service is shown'as 07-08-2010 to 

lu However, in both the eventualities, ho inquir/ was conducted against 

the appellant and he was removed from‘service arbitrarily without affording him 

proper opportunity of defense. The Supreme. Court of Pakistan in its judgment 

reported as 2009 PL'C (CS) 650 has held that regular inquiry is must before 

imposition of major penalty of removal from service.' We have also observed that the 

appellant was proceeded against on the ground of absence for the mentioned period, 

however the authority has treated the mentioned period as leave without pay, as 

such the "^ery ground, on the basis of which the appellant was proceeded against, 

has vanished away. Wisdom in this respect derived from the judgment of the august 

supreme court of Pakistan, reported as 2006 SCMR 434 and 2012 TD (Services) 348. 

We are :mindful of the question of limitation, but since the ‘appellant was removed 

from service without observing proper procedure, rather the’respondents were bent 

upon removing the appellant,from service and the respondents had no case on merit 

except limitation and the’supreme court of Pakistan in its judgment reported as PLD 

2002 Supreme Court 84 have held that-.where on' merits the respondents has 

case, then limitation would not be hurdle in the way of appellant for getting justice.

I
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; August Supreme Court has observed that' the
court should not be reluctant in 

I ■ condoning::the delay depending upon facts of the case under consideration.

05.i
y o view of the foregoing discussion, the instant apfSal is accepted and the 

appellant is re-instated 

kind due.

i

in service. The inter^vening period is treated as leave of the 

Parties are left to bear their own costs. File be consigned to
^ • . . ■ ■ V •

5

;
record room..i

ANNOUNCFn. . 
08.09.2021 •i
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