Date of order/
proceedings

Order or other proceedings with signature of Judge or Magustrate |
and that of parties where necessary.

2

3

21" April, 2022

KHYBER PAKHTUNKHWA SERVICE 'i‘RIBUNAL,
PESHAWAR.
Service Appeal No. 7610/2021 " .

Tasbeehullah, Ex-Constable No 7683 FRP Bannu Range Bannu
(Appellant)

Versus

-

The Provincial Police Officer, Khyber Pakhtunkhwa Peshawar.

2. Commandant Frontier Reserve Police, Khyber Pakhtunkhwa,
Peshawar.

3. The Superintendent of Police, FRP Bannu. A -

(Respondents)

ORDER
KALIM ARSHAD KHAN CHAIRMAN.- Learned Counsel

for the appellant present and heard.

2. This appeal has been filed against the order of | -
respondent No. 3 dated 28.02.2008 received by the. appellant on
01.08.2019, wherein it has been shown that the a‘p‘pellant-‘.had :

tendered resignation from police service w.e.f. 01.02.2008.

3. Brief facts of the case as enumerated |n~ the’ memo of |
appeal are that in the year, 2008 the appellant apphed for Ieave
due to severe iliness of his father, Ieave was not granted but the
appel'lant left the statioﬁ due to ‘the. circumétances' beyotld his
control. Later on his father died f‘rom-vvthet.saidtilln.ess; Thé_ appellant
élso met with accident on bike and. got serious injuries aIso-.on »
head which had tak.erlm'lbong ’treatntent and the appellant laft'er

recovery ‘from iliness, filed departrhental“ap'pea'l on 25.03.2019 for |,




N

adjustment which was rejectéd vide order dated 20.06.2019 for the
reason that the appellant had tendered resignation from service

since 01.02.2008. The appellant filed Revision Petition under Rule

11-A of Khyber Pakhtunkhwa Police Rules, 1975 for reinstatement

on 17.08.2019 but the same was als¢ rejected vide order dated

23.08.2019, hence the present appeal on 12.10.2021.

4. Learned counsel for the appél!ant contends Ehat under the

relevant rules in case of wiliful absence a notice should have been

issued to the appéllant on his home address threugh registered
acknowledgement for resumptioh of duty. If the same had been
received back as undelivered, a notice should have been published
in at least two leading newspapers directing him to res.ume duty
within fifteen days but no such notice had been given to the
appellant. He further contends that  no charge slhee't alongwith
statement of allegations was eewed upon the appellant‘ nor show
cause notice was issued to hiﬁq which were mandatery under the
law. He further contends that the appellant had never tendered
resignation but oh malafide intention, the respondents had shown
in the impugned order dated 28.02.2008 resignation of the
appellant with effect from 01.02.2008 from police service. He
requested that on acceptance of the appeal the impugned orders
may be set aside and appellant may be reinstated in to service with

all back and consequential benefits.

5. As provided by the relevant rules the appellant was

obligated to submit a departmental appeal against the order,
adversely passed against him on 28.02.2008, within 30 days. |~

Inste‘ad,' the appellant preferred departmental appeal . on




01.08.2019 with enormdus quite_ long and unexplained delay of
more than 11 years. Alongwith the appeal, the appellant submitted
an application for cbndonation of delay. _Needless' to note that the'
delay of each day has to be accounted for clondonation of delay
but the appellant failed to explain each and every day delay in
filing debartmehtal appeal as well as present appeal and in view of
judg‘ments'report_ed as 2006-SCMR-453 and 2012-SCMR—195 the
appeal in hand is not competent owing to such enormous delay in
submission of departmeﬁtal appeal. Simiiarly the impuglned order

on revision under Rule 11-A of the Police Rules, 1975 was passed

on 23.08.2019 and this appeal has been filed on 18.10.2021 which

too is badly barred by time and the inordinate delay has not at-all
been explained. Finding no merit in this 'appeal, it is dismissed in
limine. Consign. '

6. Pronounced in open court in Peshawar and g/‘ven. under

my hand and seal of the Tribunal this 215“ day of April, 2022.

(KALIM ARSHAD KHAN)
- Chairman




) 31_.0;.202_2 Clerk of Ie;arned counse! for-thg appellant preseht. - . _,%
Fofmer requests for adjournment on the 'ground that Ieérned
" * counsel for the appellant is busy before the Peshawar ngh Court,
Peshawar. Adjourned. To come up for preliminary hearlng on

31.03.2022 before S.8.- |

(Mian Muhamifmad)
Membeér(E)

315 March, 2022 Junior to counsel for the appellant present.. Seeks
' adjournment due to non-availability of learned senior -

counsel for the appellant. Ad]ourned Last opportumty |s o

granted. ~ To come up for preliminary hearing on.

20.04.2022 before S.B.

" CHAIRMAN,.

20" April( 2022 - Counsel for the appeliant present and heard. To come
’ _ up for consideration tomorrow on 21.04.2022 before this S.B.

B : o ;zhairman .
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3 Form-A . ' A
> FORM OF ORDER SHEET
Court of
* Case No.- ‘7 6{ 0 __ /2021
Order or other proceedings with signature of judge

| S.No. Date of order
i proceedings : B

1 2 3
1- 18/10/2021 The appeal of Mr. Tasbeeh Ullah resubmltted today by Mr. Syed |.
C ' Nouman AIl Bukhari. Advocate may be entered in the Institution Register

and put up to the Worthy-Chairman for proper ord r please.

’ RECTSTRAN W,
This case is entrusted to S. Bench at Peshawar for preliminary

. ' | hearing to be put up there on Dgln/l)” .

08.12.2021 Clerk of learned counsel for the appellant present.

Former requests for adjournment on the ground that learned

- counsel is busy before the Peshawar High Court, Peshawar.
31.01.2022

Adjourned. To come up for preliminary hearln

before S. B

(MIAN MUHAMMAD)
MEMBER (E)




The’ appeal of M#Tasbeehullah Ex Constabie No 7683 FRP Bannu received todayl e.on
12 10.2021 is incomplete on the following score which is returned to the counsel for the
appellant for completion and resubmission within 15 days.

1. Address of appellant is incomplete which may be completed according to the Khyber
Pakhtunkhwa Service Tribunal rule 1974. '

2. Affidavit may be got attested by the'Oath Commissioner. ‘ -

3. Copy of impugned order dated 01.02.2008 mentioned in the heading of the appeal

" isnot attached with the appeal which may be placed on it.

4. Annexures-Ajf E and H of the appeal are illegible which may be replaced by
legible/better

No. &agg /S.T,

pt._JA /1o /2021
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SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.
Sye Noman Ali Bukhari Adv. Pesh.
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- BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

APPEAL NO. 76/0 12021

K!lybe?' P;’;E;g;‘!. :'..“‘-..L\
Tasbeehullah Ex-Constable No 7683 FRP merviee Wy,
- Bannu Range Bannu. : Diney ,.‘.,."_

Daved . ’ 1 l 22@2/1

................................. (Appellant)
VERSUS
1. The Prov1nc1al Police officer, KP Peshawar.
2.  Commandant Frontier Reserve Police, KP, Peshawar.
3. The Superintendent of police FRP Bannu.
erternrererrerneeneeneenen (Respondents) |

/ '

APPEAL UNDER SECTION 4 OF THE KP SERVICE
TRIBUNALS ACT, 1974 AGAINST THE ORDER OF
RESPONDENT NO. 3 DATED 01.02.2008 RECEIVED BY
THE APPELLANT ON 01.08.2019 WHEREBY, SHOWN
THE APPELLANT RESIGNED *= FROM SERVICE AND
i{W AGAINST REJECTION ORDER DATED 20.06.2019 AND
» J i \ 9¢vt AGAINST 11-A REJECTION ORDER DATED 23.08.2019
. RECEIVED BY THE APPELLANT ON 31.08.2021.

Nedato-dayY

-PRAYER:

- THAT ON ACCEPTANCE OF THIS APPEAL, THE
ORDER DATED 01.02.2008, 20.06.2019 AND 23.08.2019
NEVER COMMUNICATED TO THE APPELLANT BUT

THE APPELLANT RECEIVED THE SAME BY HAND
MAY PLEASE BE SET ASIDE AND THE APPELLANT
MAY BE REINSTATED IN TO SERVICE WITH ALL

Reg‘ﬁ%m BACK AND CONSEQUENTIAL BENEFITS. ANY
12718 | 54 OTHER REMEDY WHICH THIS AUGUST TRIBUNAL

Re-.cg
. Sy 131 .
andg 5 Q@h!t((:d to ~day




| ‘ DEEMS FIT AND APPOPRIATE THAT"MAY ALSO BE
AWARADED IN FAVOUR OF APPELLANT. -

RESPECTFULLY SHEWETH:
FACTS: |

Facts giving rise to the present service appeal are as under:

1. - That the appellant was appointed as constable- Police Deptt and had
been serving at District Bannu. Copy of appointment order is
attached as annexure-A.

2. That in 2008 apbéllant applied for the leave due to severe illness of
his father, leave was not granted but the appellant leave the station
- due to the circumstances beyond his control, Later on father of
appellant was died from the same illness. It is added that when
appellant leave station the appellant met with the accident on bike
and get serious injuries also-on head which takes long treatment and
at least the appellant was fully recovered on 02.03,.2019. the
appellant who had to séek{ persistent medical care and advice thus
remained under treatment for a protracted period of time. Therefore,
appellant didn’t perform his duties so the absentia of the appellant
was not willing full but due to above mentioned reasons. Copy of
Father medical certificate and appellant medical certificates is
attached as annexure-A & B. | \
3. That the appellant. after recovery from the illness, filed
departmental appeal on 25.03.2019 for adjustment within one
month after fitness certificate, the same was rejected vide order
dated 20.06.2019 for the reason that the appellant resign from the
service in year 2008 malafidely because the appellant never submit
resignation from service. After communication of order 20.06.2019
on 05.07.2019 file application on 01.08.2019 for resignation record
but in response the deptt only handed over the roznamcha report
dated 01.02.2008. The appellant after getting the same file revision
under 11-A for re-instatement on 17.08.2019 but the same was also
rejected by the AIG vide order dated 23.08.2019 received by the
appellant by his own efforts on 24 june 2020. The appellant been
aggrieve now come to this august Tribunal on the following
grounds amongst others. (Copy of departmental appeal, rejection
order, roznamcha, review and rejection order are attached as
annexure-C, D, E,F &G ).




B)

O

D)

E)

GROUNDS: L ;.:ﬂ Z

a

That the .impugned orders dated 01.02.2008, 20.06.2019 and
23.08.2019 received by the appellant by his own efforts on 24 june
2020 is against the law, facts, norms of justice and void-ab-initio
and material on record, theréfore not tenable and liable to be set

aside.

That the appellant has been condemned unheard in violation of
Article 10-A of the Constitution of Islamic republic of Pakistan and

in violation of maxim “Audi Alterum Partum” and has not been

‘treated according to law and rules. That according to reported

judgment cited as' 2019 CLC 1750 stated that Audi Alterum
Partum” shall ‘tr)c read as part and parcel of the every statute. The
same principle held in the Superior Court judgments cited as 2016
SCMR 943, 2010 SCMR 1554 _and 2020 PLC(cs) 67, where in

clearly stated that the penalty awarded in violation of maxim “Audi -

Alterum Partum” is not sustainable in the eye of law.

That impugned order was based on willful absence, so, for the
willful absence procedure is provided in Rule 8-A of the E&D rule
1973, which is so much crystal clear. The authority before imposing -
major penalty also violates the 'procedufe of Rule§-A. So the

impughed order is defected in eye of law.

That according to- Federal Shariyat court Iudgment cited as PLD
1989 FSC 39 the show cause notice is must before taking any
adverse action, non-issuance of show cause notice is against the
injunction of Islam. Hence the impugned order is liable to be set-

aside. *

That the show cause is the demand of natural justice before taking
adverse action anc‘i also-necessary for fair trial and also necessary
in light of injunction of Quran and Sunnah but show cause was not

served to the appellant ( show cause given to the abpellant but with

L3




the impugned order) 'whicﬁ is fﬁ;léﬁde on the paft of the deptt. So,

fair trail denied to the appellant which is also violation of Article.

* " 10-A of the constitution. Further it is added that according to

G)

H)

I)

)

K)

reported judgment cited as 1997 PLD page 61 7 stated that every

action against natural justice treated to be void and unlawfully
order. Hence impugned order is liable to be set-aside. The nafural
justice should be considered as paft and parcel according to
superior court judgment cited as 2017 PLD 173 and 1990 PLC cs
727.

/
That the appellant has been condemned unheard and has not been

treated according to law and rulés.

That there was no reasons for the appellant to tender resignation
from his service which was the only service of earning- his
livelihood in these hard days of life , and to left him and his entire

family to starvation.

That the appellant has not been treated under proper law despite he-

was a civil servant of the province, therefore, the impugned order is.

-liable to be set aside on this score alone.

‘That whenever factual controversy involved in the matter the

regular inquiry is must to dig out the real fact. But in the instant
case the deptt did not take pain to conduct the regular inquiry so the

appellant remains condemned unheard.

That no record of resignation and acceptance of resignatibn existed
in the police depit but only the roznamcha which was also never

communicated to the appellant, so has no legal value in the eye of .

law.

\

That when merit of the appéal is strong the limitation cannot came

in the way of justice to determined the right of the partiés and when




appellant remains condemned unheard themrthe limitation shall also
be condoned, the é_ame principle held by the Service Tribunal in the -

| judgment dated 09.11.2020 delivered in Appéal no: 6’30/2018 and
judgment dated 08.09.2021 delivered in Appeal no: 317/2017, So
the appellant is alSé entitled to the same relief being on same

footing. Copy of judgments is attached as annexure-H & 1.’

L)  That the absent of the appellanf was not intestinally but due. to
~ serious illness.. So the penalty imposed upon the appellant was so
harshed.

M) That no chance of personal hearing was provided to the appellant

and as such the appellant has been condemned unheard throughout.’

Vo

N)  That the appellant seeks permission to advance others grounds and B

proofs at the time of hearing.

It is, therefore most humbly prayed that the appea‘d of the

appellant may be accepted as prayed for. -

t
APPELLANT

N Tasbehullah
THROUGH: N
(SYED NOMAN ALI BUKHARI) ,
, ADVOCATES, HIGH COURT
PESHAWARJ
. J |
UZMA SY. :

ADVOCATE, HIGH COURT

CERTIFICATE: |

Y ' . A .
It is certified that no other service appeal earlier has been filed
between the present parties in this Tribunal, except the present one.

orax

d |
E
. By
. L e
. wr e
¥




£ DEP%?‘T"

1. Constitution. of the Islamic Republlc of Paklstan 1973.

" 2. TheESTA CODE.
K

3. Any other case law as per need.
(SYED NOMAN ALI BUKHARI)

© LIT OF BOOKS:

ADVOCATE HIGH COURT
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BEFORE THE KP SERVICE TRIBUNAL PESHAWA_R

APPEAL NO. /2021
Tasbehullah - VIS Police Deptt:
AFFIDAVIT |

L

I, Tasbehullah : (Appellant) do hereby affirm that the
contents of this service appeal are true and correct, and nothing has -
~ been concealed from this honorable Tribunal.
4‘/*/\0

g

DEPONENT =

Tasbehullah |
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BEFORE THE KP SERVICE TRIBUNAL PESHAWAR
 APPEAL NO. /2021
Tasbehullah VIS . GovtOfKP

APPLICATION FOR CONDONATION
OF DELAY IN THE INSTANT APPEAL

RESPECTFULLY SHEWETH:

1. That the instant appeal is pending before this Honorable
Tribunal in which no date has been fixed.

2. That the august Supreme Court of Pakistan has held that

~ decision on merit should be encouraged rather than knocking-

| out the -litigants on technicalities including limitation.

Therefore, appeal needs to be dec:lded on merit (2003, PLD
(8C).724. '

3. That the impugned order was passed with retrospective effect
which was not admissible and void order according to Supreme

Court Judgment reported as 2007 PLD (CS) 52(F) & 1985,
SCMR, 1178.

{ _
4. That according to Superior Court Judgment there is no
~ limitation run against the void order. So there is in interest of
justice the limitation may be condoned

5. That due to spread of the pandemic disease the appellant was
unable to submit appeal in time therefore it is requested to treat
the limitation under S-30 of KP Epidemic Control And

\ Emergency Relief Act 2020, otherwise, the appeal of the
appellant on merit is good enough to be decided on merits.

It is therefore most humbly prayed that the instant appeal may
be decided:on merit by condoning the delay under S-30 of KP
Epidemic Control And Emergency Rellef Act 2020,, to meet the ends

of justice. : ; .
_ v e
. _ A LLANT

B : Tasbehullah
| o THROUGH: ’C\%\p/ _
o S N (SYED NOMAN ALI BUKHARI)

, ADVOCATES, HIGH COURT
' PESHAWAR




ORDER

Better Copy

In compliance with the worthy Provincial Police Officer NWFP, Peshawar Endst No. 8373-88/A-
iii. 1225-600/A-iii, 5200-300/A-iii dated 9.06.2007, 10.09.2007 and 22.09.2007 and Commandant FRP

NWFP, Peshawar Endst No. 5306-13/0OASI dated 10.10.2007. The following FR Recruits Constables are

hereby allotted new Constabulary Numbers accordingly noted against each.

Case No.

000 MOV B W

Name

Mohammad Akhtar Zama

Rasta Baz Khan

- Fida Ullah

Muhammad Arif Khan
Sakhi Jan
Tkram Ullah
Parvez Khan
Shahid Khan
Abdul Rehman
Zakir Ullah
Naimat Ullah
Raqiaz Khan
Waqas Ahmad
Rafi Ullah

Naqib Ullah
Khanzada

Malik Sher Khan
Sajjad Khan
Muhammad Ibrahim
Abdul Razaq Khan
Khuja Usman
Faisal Nawaz
Fawad Khan

Safid Ullah

Abid Noor

Qayum Khan

Asad Ullah
Kiramat Ullah

- Amin Ullah

Muhammad Anwar
Sifatullah

Waqar Ahmad

Gul Akbar Shah
Shah Daraz Khan
Rafiullah

Shafi Ayaz

~ Asif Khan

Saif Ullah

Nasir Khan

Mir Dar Ali

Yuanas Khan
Muhammad Ilyas Khan
Farhatullah

Banaras Khan
Hafizullah

Bakhta Zeb Khan
Muhammad Hashim
Hamid Mehmood
Naseebullah

'Khalid Khan

Feroz Khan

Malik Dad

Imran Khan _
Muhammad Zubir
Sajjad.Kamal
Tasbih Ullah
Rahil Khan

Ol1d Constabulary No.

5607

5608
5609
5610
5611
5612
5613
5614

5615
5616 .

5617
5620
5621
5622
5623
5624
5625
5626
5627
5628
5629
5630
5631
5632
5633
5634
5635
5636
5637
5638
5639
5640
5641
5642
5643
5644
5645
5646
5647
5648
5649

- 5650

5651
5652
5653
7672
7673
7674
7676 .
7677
7678
7679
7680
7681
7682
7683
7684

1762
1763

(A)

New Allotted Constabulary No.

1764.

1765
1766
1767
1768

1769

1770

1771

1772
1773
1774

1775

1776
1777
1778

‘1779

1780
1781
1782
1783
1784

1785 .
1786

- 1787

1788
1789

1790 -

1791

1792

1793
1794

1795 -

1796
1797
1798
1799
1800
1801
1802
1803
1804
1805
1806

1808
1809
1810
1811
1812
1813
1814
1815

‘1807

1816 -
1817 -

1818
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Hsteﬂaqaq Certificate

?y CE . HEALTH CARE (PROVINCIAL)
For use by LZC of permanent rasxdence o? & rnuslahsq

- i

Certificate No i L ) : Issuance Date

Local Zakat Committeer e e o _." . 7 7 CQde NO.
Area. . b s Post Office: U}"/"p / } Z.

Tehsil RO il _ -' v Dlstr:ct ,'Z : (v)/9ﬂ

(ﬂl L‘/ 4 (—"' hol/'

!t is certlf ed that MrIMs / 2 TR
Of N'C No.. — resident of Mohallah Vllage/Area ; C Id e o

Tehsnl : ( a)/ Dlstrlct L_) ? i |s poor person and could not meet the

expend:ture on hlslher treatment. HlslHer lstehqaq has been deterrnlned for free’ med|cal treatment.

and hls/her name has been-entered in the Mustahlqeen Reglster at page No. ____The lstehqaqj '

Certificate wnll be valnd when a reg:stered practmoner will dlagnose his illness and he/she is provuded
. / gamﬁ £S5 a?ﬁ%
treatment. ¥ : . o E : Chat. ReEN

Certified that signature. of Chairman;, LZC is correct to the best of my knowledge

+

Chairman District Zakat Cgtimittee/
Dlstrsct ZakatO icer

r;mu;wi
zsgd ,,O(‘m.ﬂ-

Patient was examined today. He/she is ai patient of____H:s/Her treatmantReHEEH nue for R

days Mustah(q has been provnded medlcmes out of Zakat fund

Signature
Name of Doctor
e : Hospital
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ORDER ' n @ @,I 3 A
This * order will dlspose of the lidepartmental appeal t‘)referred by| ex- ’\
"‘w;-

constable Tasbeeh Ullalth No. 1817/7683 of -RP Bannu Range agamst the order of SP \

1 |
TFRP BannulRange Bannu |ssuedI vrde OB No. 18 dated 28 02. 2(!)08 wherelrit his
1 -

{ resignation from servuce was ai:cepted by the competent authonty The apphcahtlwas

Wi
¢

|
- ' proceeded agamst on the ailegatlons that he Sllljbmltted resrgnatron fro!m Police servuce

| |
Ewuth effect fr?m 01.02. 2008 WhICh was accep|ted by the competent aluthonty vide OB
No. 18, dated 28, 02 2008, l | I |

| ] | ‘
! Feelmg aggrleved against the impugned order of SP FRP Bannu Ra nge,

| |
P . |Bannu the apphcant preferred the instant appeal. The apphcant was ;summoned |and

|
{heard in person in Order'y,PVO'n 1eld on 01, 05.2019. :

— !

Durlng theicourse (')f personal I"ealrmg the applicént failed to present lany
'justitication regarding to fhis prolong absence! The law helps the dlllgent and | not
!indolent. The! one,fwho wish to enfhr'ce his |claim, must do it' at the earliest a laches
deprive the Iit_iéant from 'enforcinglhiis right. Thus the applicant has been found to be an
'irresponsible ;person in }Jtter dislreg:jtrd the disci|pline of the fo{rce. Besides, he cannot

i ] |
become a gc>|ed Police | Officer, | his| retention in service would further embolden lthe
! ! !

;'-,rccused officer and impinge upon the'advers ely, on the over all discipline and conduct
! I L -
of the force. g ] Coy

. N P |

/ _ Law :- |

\ : ‘I 'Accoirding to Esta Code Page No. 142 at Serial|No. 2 when a
|

| ——
lremgnatron tendered by Govt; servant has Peen arcepted and the{acceptance

| I
< rl:ommunlcated to hrmlhe it becomes final there can be no question of allowing

him/her to W|tlhdraw the ressgnatlorlt \
I

I
! Besed on the fmdmgs na}rrated above, |, Sajid Ali PSP Commandant FRP
Khyber Pakhtunkhwa, Peshawar belng the ‘competent authority, has found {10

|
s'ubstance in the appeal therefore the same|is .irejected being|badly time barg
\ meritiess. o '

Qrder_Ar nounced.

!

t t

1 ' |

r
j

' :

i i t ‘ I I . |
| S - ‘
|

I

D ) Frontie eéewe Police
: ' ' Khyber Pakhtunkhwa Peshawar.
No S/ 3:2 — 33 '/EC, dated Reshawarthe _Rg /08 12019,

fCopy of above is {forwarded for information anr]j necessary action o

i
the:-

SP FRP Bannu RangeI Bannu His service. record alongwith D-ﬂle sent hercwutn

{ Ex- constable Tasbeeh lj{IIah No 1817/766?3 §/O Rasta Baz Khan, Police Station
Saddar, Village Mank Khel Isalgr, , District Blannu 1
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OFFICE X
DIRECTOR GENE),
KHYBER PAKI,

- | No. 3033 . Peshawar the 23.08,
The Commandant

_Frontier Reserve Police
Khyber Pakhtunkhwa

Office of the Superintendent a
FRP KPK Peshawar
Diary No. 7232

Subject: REVISION PETITION
" Memo: ;
The Competent authorlty has examined and ﬁled the revision petition
submitted by Ex- Constable Tasbih Tasbih Ullah No. 1817/7683 of FRP Bannu agalnst

the resignation from service was accepted vide Supermtendent Bannu oearlng OB No.

dated badly tlme barred.

The applicant may please bee informed accordingly.
) . - 7

SYED ANIS UL HASSAN
Registrar .

For Inspector General

Khyber Pakhtunkhwa

Peshawar

‘Office of the Commandant FRP Khyber Pakhtunkhwa , Peshawar No. 7252 ISI
dated Peshawar the 27/08/2019 Copy of above is forwarded to the SP FRP Bannu

Bannu, for internate and further of action. The applicant may be inform

ngly.
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ABER PAKHTUNKHWA SERVICE TRIBUNALPESHAWAR

/

Service Appeal Ne.630/2018

Date of Institution:-  04.05.2018
Date of Decision:- 09.11.2020

/ah Ex Constable, Nc.

207 Bannu, District Police.

(Appellant)

ERSUS

e et i e

“he AIG/ Establishment ‘for  Inspector General of Police, Khyber
“Slhtunkhwa Peshawar and 2 others

(Respondents)

=i, Naila Jan
“chegcate

~i, Kapirullah khattak, :
~dditional Advocate General

v, MUHAMMAD JAMAL
“ir. ATIQ UR REHMAN WAZIR

P nkald

DGEMENT: -

54, ATI0 UR REHMAN WA

For Appellant
{

For Respondents

Member (J)
Member (E)

-——_-p-——--—m-..——--—-.---——--.

ZIR:- Appeliant Mr. Imran Uilah Ex- Constab'ie

palice. initially entisted as Constable in the year 2007 has assailed the impugned

arriar dated 27-04-2009 of his discharge from police force, order dated 02-10-

4 of the rejection of departmental appeal and final order dated 17-08-2017,

whreny s review petition has been rejected.

b e <4
Camran aanThTR

PAKIFTAR DI




T e '~k:.,.r;t
\ R,
&
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]
7

Brief facts of the case are that the appeilant My,

Imran Ujiah Ex -
inlisted as constable on

es 1934, preferreg‘ departmenta) ap
TR wag rejected by RPO Banny vide orde

r dated 02-10-2014. The appeliant
rreferred review petition on 04-05-201 7, which was also rejected on the grounds
U dimitations dated 17~08-2017, henze the instant appeal instituteq on 09-05-
218 with Prayers that the orders dated -

10-2014, 27-04-2009 and 17-08-
017 ma)} be set aside and the a;:}peilant may

! be reinstated in

Service with all
el benefits,

) {
Written feply/comments Were subniitteq by respondents.

Arguments heard and record perused.

Learned counsel for the

appellznt contended that the appellant preferred
departmenta) appeal against impugried order dated .27--04726‘09, which was
jected on 02-10-2014, but

the appellant rEceived rejection order on 26-03-
- 7017, hence the appeilant preferreqd réview petition o

TS

n 04-05-2017, which was
rejected on 17-08-2017, hence

the instant service appeal instituted on Q9.

i'~,’::7-;_?018. The lealrned counse! blamed t

munications,

he réspondents for late com
which resylte

MR 834, that since the orders weré passed in violation of mandétory provision
+aw, hence no Period of limitation will run for chaHenging such'.‘lord“e:rs. That
e ap;:je!.fant Was not proceeded against under - the law byt discharged on a
orger under the pProvisions of ryle 12:21 of the police ryles 1934; which js
4 ab-initio as in the presence of The Removal

. . . ,s'..\"‘-):.}" ‘
from service (Special Powersy  ATT.




TW oo m . ~.

WM/
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l

w “iance 2000, invoking ]urlsdlctmn of police rules was agaant law, facts and

yins of justice. That no statement of allegations ¢ nd charge sheet were served
ason the appellant, nor prbper inguiry was conducted by the respondents. That
r1}p>p('§1'tunity of personal hearing was afforded to the appeliant as was required

siuler the ordinance, so the whole proceedings conducted has nullity in the eyes

AW, Reliance 2016 SCMR 943.-That discharge from service and wuhholdmg

i pay for-the absence period tantamount to double )eopardy on the one hand,

i on the other hand it can also be construed that absence period has already
hean condoned by treating the period as leave without pay and as such, there

aneined no action to penalize the appellant. The learned counsel prayed that
i

.+ impugned orders may be set aside and the appellant may be reinstated in
- ATTESTED

»vice with all back benefits.

The |earned Additional Advocate General appcared on behalf of official’ - “
~wspondents opposed the contention of learned counse! for appellant. He argued
st during the course of his' total service of one year and nine months, he

1
ermained absent for one year 3 months and 22 days. That the appellant was still

- probation period, hence he we;s discharged under proviéions of rule 12:21 of
wlice rules 1934, where no other proceedings are required as per faw. Reliance:
- i 5103 2003 SC 913. The learned Additiorial Advocate General referred to Rule 11-A
cub ‘Section 4 of Police rules 19?’5, where the appellant was required to prefer
“rodevd petition wi‘;_hin 30 days of the order passed on original appeal, whereas
ww: appeitant preferred _such a;jigeal after _t:hree years., which creates no fresh
- cause of action for the appeilan‘é. Reliance: 2015 SCMR 165 citation D and 2011
LR 676 citation D. On 'the;:'- question of leave without pay, the learned
aiditional Advocate General arcued that in a situation it is not a punishment or

vl but treatment of the absence period, which in any case has to be




-onsidered by the competent authority under the principle of “no work no pay”.
Feliance: SA No %32/2017 ’“A No: 1661/2019 and CA No. 1618/2019 The
' arned f\ddl*londl Advocat General prayad that his appeal is badly time barred,

0f maintainable and devoid cf merit may be dismissed.

We have heard ioameu counsels for the parties and perused the record.

Ve have observad that the petitioner rmmode absem for Ionger time wrthout

40 again in filing review peftition under ‘the plea of late communication also
«ivow his reckiess approach t:bwards his responsibilities. The contention of the

< =arned Additional Advocate CSgenera{ to the effect that regular inquiry was not
nacessary in the case of appeilant as ‘he‘ was proceeded against while still in the
-robation period, also has force, but simuitaneously the appellant was also a civil
wrvant and the question as ,tc whéther the appellant was supposed to be
eeded against under RoOi7OOO ur Police Rules cannot be ignored, as RSO

UUO having overriding effect over other !aws at that particular time and
Jrovision in ordinance existed :for the appeilarrt. Section 11 of the ordinance is
'*I*‘.Di‘OdUCEd éS rmder: “ﬁm provisions o‘f this ordinance shall have effect nr)twithstanding anything
‘= he contrary “contained in the Civil Szvents Act, 1}373 (L¥X: of 1973) and the rules made there under

v any other law for the time being :n force.” THe learned Additional Advocate General

wien confronted with such preoosition was still of the opinion that he was rightly

respondent to proceed him :as the appellant was still in probation period.
“ontention of the learned Additicna! Advorate General is correct to the axtent of
sobation period, but section 11 of the ordinance bars the respondents to

sroceed him under any other'law except the Ordinance and other option was

s st

iy valid reason. The time spoiled between departmentai appeal and its rejection

ceeded against under police rules, as there was no other option with the
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semiesal, removal and compulsory retirement of certain persons in Govt. or corporation service etc,
whare in the cpinion of the competent authority , a person in Govt. or corporation service is inefficient or
s czased to be efficient for any reasof; or'is guilty of be

iy K3

e .
N

Den

P L (A o

pIyY

iné habitually absent from duty withﬁut prior
atyroval of leave, the competent.auti‘.ority, after inquiry by the committee constituted under section 5,
iy notwithstanding anything contair;ed in any law Aor the terms and conditions of service of such
Erson, by order in writing dismiss or remove such person from service, compulsory retire from service or

reciuce him to lower post or pay scale, or impose one or more minor penalties as prescribed in the Gout.
Zervant {Efficiency & lv)iscip!ihe)'Ruhz:z;, 1973 made under Secticn 25 of Civii Servant Act, 1973.
besides Section 5 (4) of the ordinance also provides for proceeding the
epoellant, which is almost similar to section 12:21 of Police Rules 1934, so in

,
e

void ab-initio in the

o \vl (.'), o~

s of law and which also disfﬁoses of the question of limitation.

This Tribunal is of the view that in order to meet the eadds of justice, the
aibpeal is partially accepted arﬂd the appellant is reinstated in service for the
Hithase of de-novo inquiry with directions to the res

pondents to conduct de-
000

inquiry within 90 days strjritfy under law & rules. No orders as to costs. File

v consigned to record room. -

(MUHAMMAD JAMAL KHAN) (ATIQ-UR-
MEMBER (J) o MEMBER (8)

REHMAN WAZIR)




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

. Service Appeai No 317/2017

Date of Inst:tutron - 04.04.2017
Date of Dec15|on 08.09.202}.

Asif - Siraj; : .son of Sirajul Hag, Ex- Constable/Photographer No.3559, Police
Department Peshawar, resident of Karimpura Bazar, Street Agha Shafee House
No. 1999 Illaqa PS. Gu!fat Hussain Shaheed, Hashtnagrs, Peshawar City.
i : 4 : (Appellant)
VERSUS

Provincial Pohce OfF cer Khyber Pakhtunkhwa Peshawar and four others

(Respondents)
~ROEEDA'KHAN, ‘ . : .
Advocate. " . ~ - - ... . For Appellant
USMAN GHANI, ) |
.. District Attorney .~ ' ' ... . ForRespondents
. SALAH-UD-DIN . MEMBER (JUDICIAL)

ATIQ-UR-REHMAN WAZIR. = ... 'MEMBER (EXECUTIVE)
‘JUDGMENT

AT IQ UR REHMAN WAZIR MEMBER (E) - Brief facts of the case are - that

the appe[lant was appomted as Photographer constable on 21- 07 -2008. Durmg the

course of hss sennce he was proceeded aqatnst on the charges of hlS connections

w:th crlmrnals but was removed from service on the charges of absence. v;de order

cIated 30 11 2010 and his absence penod e 2 months and 14 days were treated as

gwrthout pay The appeilant r‘ led departmenta! appeal dated 02 12-2010, which was




not responded.'The appellant filed rev‘rsi'on petition dated 22-09-2016, which was

rejected' on 21-02-2017 and communicated to the appallant on 21-03-2&17 hence
the lnstant serv1ce appeal mstrtuted on . 04 04 2017 wrth nlayers that 1mpugned

; ' orders dated 30- 11 2017 and 21 02- 2017 may be set a5|de and the appellant may be

re- 1nstated |n servrce wrth all back benefits.

02. Learned counsel for the appellant has contended that the rmpugned
orders of the re<pondents are illegal, agains t the law and natural }ustlce hence the

.~ same are untenable in the eye of law and are liable to- be set aside; that the

allegatrons leveled agarnst the appellant in the charge sheet are dlfferent from the

one in the show cause notice and the |mpugned order of removal from service; that ;

in the charge sheet’lﬁas been alleged that the appellant was having connections

: [ W |nals narcotlcs sellers and gambler dens as well as showrng his 1nvo|vement

in .other lllegal actrvrtles but none of the allegatlons could be proved- agarnst the
appellant s0 the respondents changed the strategy and leveled the allegatlons of
absence.from duty and upon allegatrons of absence he was. removed'from service,
“which is |Ilegal that the appellant never absented from hls lawful duty,'_ but as is
evident from record that on 07-08-2010, he was restralned by respondents from
duty trll the frnal disposal of i inquiry proceedlngs against him and the same period

was treated as-absence from duty, that as per Sectlon 5(4) of the Removal from

Servrce (Special 30wers) Ordrnance 2000 1he cornpetent authorlty was required to

record reasons for drspensmg thh “of mqurry, which however were not recorded in’

case of the appellant that for imposing ma]or penalty, a reoular |nqu|ry must have
been held to determine . factual basis of such allegatrons whlch were requnred to be
proved |n accordance wrth Iaw which however was not done |n case of the appellant;

“that Removal from Servrce (Specral Powersl Ordinance, 2000 was in field, whereas

the appellant wes proceeded agalnst unde. the. Khyber Pakntunkhwa Govemment




/v.!lencv& Dlscipline)- Rules, 1973, which is 'ille':r_:;al_;'and without lawfu':l;
.c)a\l/the impugned order 15 liable to‘be struCk down o'n"this s'-core alone; that
)roceedlngs are wrthout author:tv and Coram non ]udlce that when the
'e"r,, is wrthout lawful authority and void ab- initio, then the entlre
\ /JCtUxe raised thereon falls on the ground autornatlcally Reliance is placed on

8 ‘Supreme Court 663 and PLD 2015 Supreme Court 380. On the questlon of

lon"f“i'th"e Iearned counsel added that nc limitation shall run agalnst such orders,

n are vord belng Coram non- ]udlce that absence penod of the appellant was
treated as leave wnthout pay, hence the very ground on the basis of which the

appellant';yyas proc}ded‘ agalnst has vanlshed away. Reliance was placed on 2006

03. o "~Learned District '.Attorney appearin‘g on. behall~c .of respondents - has
contended that ‘the mstant appeal is badly time barred as hrs revision petition was

: reJected an the qround of limitation; that no plausrble explanatlon was offered for .
condonatlon of delay; that the appellant was proceeded agalnst departmentally on |
sensrtlve charges of havrng connections wrth cnmanals narcotlcs sellers, which had

- _ led to hls removal from service by the competent authonty,b that the appellant was

proceeded _agarns;t under the re_levant law and was rightly penallzed for the charges

leveled against him:" \

04, . - f‘{jWe have heard learned -counslel._ for the parties. and have perused the

recdrd Ré'cord revea‘ls that the appellant was proceeded agalnst under two sets of

rules at a tsme i.e. Khyber Pakhtunkhwa Government Servants (Efﬂcuency &
Drscrplme) Rules 1973 and Removal from Servrce (Special Powers) Ordlnance‘ 2000.
, Charge sheet/statement of allegatlons dated 05-08- 2010 Nas served upon the
appellant under the Khyber Pakhtunkhwa Government :ervants (Efﬁcrency &

A




y-

X;ies 1973 with the charges of hisconnections' Vvit:h criminals, narcotics
D\SC\D\\/ gambler dens as well as shown hrs rnvolvement in other illegal activities
\\/ethls effect, DSP Civil Secretarrat was- appointed as. Inqutry officer. The

: Je\lant vnde his reply dated 16 08 2010 Had denied all’ such allegatlons rather he
. yhad contended that he'was put behind the bar for 19 hours’ and was restrarned from
)ommg duty Nothing rs avarlabie on reCOrd to show that-any such lnquwy was
: conducted by tha respondents rather the show cause notlce “dated 16 11-2010
'clearly shows that lnqu1ry was drspensed w1th but without: recordnng any reason
thus the responclents sktpped a mandatory step in ‘the disciplinary proceedmgs,_
therefore actlon thhorrty in awardmg ma;or penatty of removal from service, in
3 circums “'.fces was in sheer violation of prlncrples of natural justice. Reliance is
placed on 2011 PLC (CS) 387 It was astomshrng to note that the charges in show
cause notrce were a!together dlfferent frorn the charges 1eve1ed in the charge
sheet/statement of allegations. The show cause notlce was served under Removal
from Serwce (Special Powers) Ordlnance 2000 on the chay ges of absence from .
duty, whrch was. responded by the appellant, who vehemently denred the charges of
~absence rather he had contended that he was restrained from performing his duty,
hence in C|rcum<tances how he could perform duty, when the respondents did not

allow hlm to join hiS duty We have noted that during the oeriod in quéstion,
Removal from Servrce (Specnal Powers) Ordlnance 2000 was in field, but proceedings
agarnst the appeliant were mrtrated under the: Khyber Pakttunkhwa Government
Servants (Efﬁcnency & Dnscrplrne) Rules, 1973 whrch is jliegal. The respondents
however corrected their course and issued the rmpugned order of rernoval from
“service under Remova! from Servtce (Specral Powers) Ordinahce, 2000, wh:ch clearly

shows malaflde on part of the respondents and Wthh made the whole proceedings

| dubrous rendermg the same as nulhty in the eye of law We have found another




rrregulanty that tharge sheet/statement of allegat:ons contaln serious allegatron of

his COI’lﬂectlonS with criminals, whrch was requrred to be unearthed through a regular
|nq.u1ry and mqurry officer _to 'this effect was. also appornted but since the
: respondents ‘were not in a position to prove such’ allegatlons hence taking u turn,
the respondents dlspensed with the mqulry and changed the nature of allegatrons
which were confned only to the extent of absence from duty only It however is on.
: record that the appellant was closed to police lines and was asked not to join duty
until ﬂnalrzanon of the mqurry proceedlngs Malafide on part of the reSpondents is
also- evudent from the facts that charge sheet was 1ssued on 05-08-2010, whereas his
absence |n thympu/gned order of removal from service is shown’ as 07-08-2010 to
| “10 However, in both the eventua rttes, no |nquury "Was conducted against
the appellant and he was removed from ‘'service arbltrarrly wrthout affording him
~ proper opportunrty ‘of defense. The Supreme Court of Pakistan in |ts judgment
reported as 2009 PLC (CS) 650 has held that regular mqurry is must ‘before
.ImDOSltIQr] of major penalty of removal from’ {ser\nce. We have also observed that the
appellant was proceeded against on th'e ground of absence fo‘l' the mentioned period,
however the ‘authority has treated the mentloned period as leave without pay, as
such the very ground on the basis of Whl(h the appellant was proceeded against, |
has vamshed away. Wrsdom in this respect denved from the Judgment of the august »
supreme court of Paklstan reported as 2006 SCMR 434 and 2012 TD (Services) 348
We are mrndful of the question of Irmltatlon but since the appellant was removed
from servrce without observmg proper procedure rather the respondents were bent
. upon removrng the appellantfrom service and the respondents' had no case on merit
except llmrtatron and the supreme court of Pakistan in its Judgment reported as PLD

2002 Supreme Court 84 have held that where on merits the respondents has no

' case, then limitation would not be hurdle in the way of appellant for gettnng ]USthG




6 . @ . -
August Supreme Court has observed that the court shou!d not be reluctant in
: condomng the deiay dependmg upon facts of the case under G ansrderat:on
05, In Vview of the foregomg dISCUSSIOI‘I the mstant appea! is accepted and the

appellant is re mstated m service. The mtervenmg peraod is treated as leave of the_

-kind due, Partres are Ieft to bear their owri costs. F;Ie be conS|gned to record room..

ANNOUNCED .
08.09.2021°

" (SATAR-UDDIN] B '\ﬁgURREHMAN WAZIR)

MEMBER (JUDICIAL ° MEMBER (EXECUTIVE)




