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BEFORE THE KHY_BER P%KHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 7891/2021

Date of Institution ... 20.12.2021
Date of Decision ... 31.01.2022

Mr. Mursaleen Abbasi, Junidr Clerk GHSS Nara Amazai Haripur.
‘ (Appellant)

VERSUS

The Secretary Elementary & Secondary Education Department Government of
Khyber Pakhtunkhwa Civil Secretariat Peshawar and others.

(Respondents)
‘Syed Noman Ali Bukhari, |
Advocate : For Appellant
Noor Zaman Khattak, _
District Attorney For respondents
AHMAD SULTAN TAREEN CHAIRMAN _
ATIQ-UR-REHMAN WAZIR MEMBER (EXECUTIVE)
JUDGMENT
ATIQ-UR-REHMAN WAZIR MEMBER (E):- Brief facts of the

case are that the appellant was appointed as Junior Clerk and posted at GGHS
Jabri Haripur, who later on was transferred to GGHS Nara Amaéai vide order
déted 13-04-2019. In pursuance of the transfer order, the appellant reported
arrival but it was found that there was no vacant post; hence, salary of. the

abpellant was also stopped due to non-availability of post. After two years, the

appellant was adjusted against in his previous school vide order dated 17-09-

2021. The appellant filed departmental appeal for release of hié salary for the

period from 01-07-2019 to 17-09-2021, but the department instead of granting

his salary treated the mentioned period as leave without pay vide order dated 22 .




11-2021, hence the instant service appeal with prayers that the impugned order

dated 22-11-2021 may be set aside/modified and the period from 01-07-2019 to

17-09-2021 may be treated on full pay with all back benefits.

02. Learned counsel for the appellant has contended that the impugned order
is against law, facts and norms of natural justice, as the appellant was kept out of
posting for no fault of the appellant and such period was treated as without pay,
which is illegal; that the appellant was not adjusted well in time for no fault of the
appellant, therefore the appellant is fully entitled to his salary; that the appellant
cannot be held responsible for the lapse on part of the respondents; that under
section 17 of the Civil Servant Act, 1973, the appellant is legally entitled for his
pay, as the appellant remained out of job for the mentioned period; that it was
due to fault df respondents, which refrained the appellant from performance of
duty; that the appellant has not been treated in accordance with law, hence his
rights secured under the Constitution has badly been violated; that the

respondents_acted in arbitrary manner by adjusting the appellant against the

\/J already filled vacancy.

03. The respondents did not submit its comments insbite of repeated
reminder, hence their right to submit comments was struck off. We have
observed that the appellant was transferred and posted at GGHS Nara Amazai
vide order dated 13-04-2019, but it was found that there was no vacant post in
. that school, hence the appellant remained out of posting for almost two years for
no fault of him and after two years, he was adjusted against his previous position
in his previous school, but the intervening period was treated as leave without
pay. We have observed that for the mentioned period, the appellant was kept out
of posting for no fault of him and his intervening period was treated as without
pay, which however was not warranted and such action of the respondents was
illegal, as the appellant did not voluntarily left himself without posting and he

cannot be penalized for fault of the fespondents.
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04. In view of the foregoing discussion, the instant appeal is accepted as

prayed for. Parties are left to bear their own costs. File be consigned to record

room.
ANNOUNCED
31.01.2022
(AHMAD SULTAN TAREEN) (ATIQ-UR-REHMAN WAZIR)

CHAIRMAN MEMBER (E)




Learned counsel for the appellant present. Mr. Noor Zaman
Khattak, District Attorney for respondent present. Arguments heard and

record perused.

Vide our detailed judgment of today, separately placed on file, the
instant appeal is accepted as prayed for. Parties are left to bear their own

costs. File be consigned to record room.

ANNOUNCED
31.01.2022
(AHMAD SULTAN TAREEN) (ATIQ-UR-REHMAN WAZIR)

CHAIRMAN MEMBER (E)
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SA 7891/2021

20.01.2022 .

Appe!lant ‘present in person. Mr. Muhammad Adeel -
Butt, Addl. AG alongwith Muhammad Saleh Mushtaq, ADEO

on behalf of the respondents are present.

" The comments have not been furnished by the

'reepondents despite directions given in the previous’ order.
‘Representative of the respondents seeks time. As it has

B already been .observed by previous order that a financial

27.01.2022 o

| i.ssu:e of non-payment of salary is involved, therefdre, éppeal '

is fixed for a §h’ort date at Peshawar with similar observation

. today. To come up for arguments on 27.01.2022 before the _
D.B. The respondents are directed to submit their comments -

in the meantime, failing which their right for reply shall be':

treated as struck off.

Chairman

, Appellant alongwith his counsel present. - Mr.
. Muhammad Adeel Butt, AddI. AG for respondents present. -

Th‘e comments have not been submitted despite' g

‘ several directions. Another last opportunity is granted to

~ the respendents to -furnish reply/comments on or befdre .

| the date fixed. Case to come up for arguments before the'.r-, R
. D.B on 31.01. 2022 B

~ (Atig-Ur-Rehman Wazir) Cl% 2

Member (E)




30.12.2021 . | Counsel for the appeliant bres'ent. Prelimihary arguments |

have been heard.
Learned counsel §ubmits that the appél'l»a__lnt' ‘was
transferred/adjusted vide Sfcgér dated 13.04.2019 at GHSS
Nara Amazai on his,own pay ?nd grade in the best interest of
| publfc service wEth immedie‘ite. effect but the concerned
Principal in a letter addressed to the respondent Né). 3
submitted that post of Junior Clerk at GHSS Nara Amazai is
’ ' | already filled and there is nf vacant post. He further contends
that despite several applica;.‘ions submitted by the appellant for
. his-adjustment on a vaca:{t post, he remained with-out posting
due to inaction of the rf'-;cs-vpvc;ndemts. Ulltimately‘, hé was adjusted
back at GGHS Jabri,i)n his gwn pay and grade vide- order
dated 17.09.2021. ;.Qlow'ever, fhe has so far not been paid the
saiary for the ‘_;';Q'e’riod ’-Ailj-t;e‘tween'his transfer order dated
13.04.2019 ancJ,fi7.09.202‘i. Through this appeal, the appellant
after ava'iling,;cl'j‘}epartment“ai remedy seeks relief for sélargf of the
said period.;fisoints raisévd need consideration. Subject to-all just
and Iegal.‘f—:';bjections,'this appeal is admitted for full .‘{szaring. ,
The appell';int is directed to erosit.~security and process fee
) within 10:v: dayé. The'reafter, ’notices. be issued to the

p—

respondents. As financial issue of non-payment of salary is

involved, therefore, the appeal is fixed for a short date at

Peshawar. To come up for written reply/comments -on

Camp Cburt, A/Abad’

20.01.2022 b=fore S.B at Peshawar.




Form-A
FORM OF ORDER SHEET
Court of
Case No.- - 7891/2021 _
S.No. Date of order Order or other proceedings with signature of judge
’ proceedings '
1 2 o o 3
1- 20/12/2021 Tj\e appeal of Mr. Mursaleen Abbasi presented today by Uzma Syed
Advocate may be entered in the Institution Register and put up to the
Worthy Chairman for proper order please.
REGISTRAR -
2- “This case is entrusted to S. Bench at Peshawar for preliminary

“hearing to be put there on o 10')-'[ )

CHAI
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BEFORE KHYBER PKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
R CHECK LIST ' ,

- Case Tltle vs

S# Contents S ' Yes ‘l,No ‘

| This appeal has.been presented by g;g E\ &: S g& N L

| Whether Counsel / Appellant / Respondeﬁt / Deponent have si gned the
requisite documents? . . ‘

Whether Appeal is within time? | :

Whether the enactment under which the appeal is ﬁled mentloned” ‘
Whether the enactment under which the appeal is filed is correct? N
Whether affidavit is appended? - - :

Whether affidavit is duly attested by competent oath commlssmner‘?
Whether appeal/annexures are properly paged?

9 Whether-certificate regarding ﬁlmg any earlier appeal on thc
o subject, furnished?

10. | Whether annexures are legible?
11. | Whether annexures are attested? ]
12.. | Whether copies of annexures are readable/clear? .
13. . | Whether copy of appeal is delivered to A.G/D.A.G?
Whether Power of Attorney of the Counsei engaged is attested and
14.
signed by petitioner/appellant/respondents?
15. | Whether numbers of referred cases given dre correct?
16. | Whether appeal contains cuttings/overwriting?
17. | Whether list'of books has been provided at the end of the appeal?
18. | Whether case relate to this Court?

—t

ol E A R ol Bl B

) 19. | Whether requisite number of spare copies attached?
‘ - 20. . | Whether complete spare copy is filed in separate file cover?
2]1. | Whether addresses of parties given are complete?

22. Whether index filed?

23. - | Whether index is correct?

24. | Whether Security and Process Fee deposited? on -
Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules 1974 - L |

25. | Rule 11, notice along with copy of appeal and annexures has been sent |

| to respondents? on , ‘

26 Whether copies of comments/reply/rej oinder submltted') on

'\&xx\xyﬂax_&\\\x- \xyj\i.

27 Whether copies of comments/reply/rejomder provided to oppos1te i
" | party? on : :

It is certified that fonnaht1es/documentat10n as reqalred in the above tablc have been fulfilled.

‘-Nan}‘e: = &\\s\«\

Signature: ("}d\ )

Dated: o ;0—&3*%@.\-
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ﬂ) BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
~ PESHAWAR.

Appeal No. K ’351’)/ 12021

Mursaleen Abbasi ‘ vis - B Education deptt;
INDEX
S.No | Documents o Annexure | Page No.
1. | Memo of Appeal _ I e 01-06
2. | Transfer order : ‘A - 07
3. | Copy of letter - o ; B 08
" 4. | Copy of applications ‘ C. | 09-11
5. | Copy of transfer order/adjustment - D 12
6. | Copy of arrival report, E. 13
7. | Copy of departmental appeal ' F. 14
8. | Copy of impugned final order _ -G 15
- 9. | Vakalat nama . o - 16
/ ; &
APPELLLANT
" Mursaleen Abbasi
THROUGH: n
'SYED NOMAN ALIB
Advocate, High Co
Peshawar

Date:24/08/2021
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 BEFORETHE KPK SERVICE TRIBUNAL PESHAWAR

T | APPEAL No.ﬂ/zozl - K‘;,{,‘ZSZJZ?&‘I&%‘Q‘"
’ v : . | | Diary 1\‘0-—8’"&‘)"’"’"
Mr. Mursaleen Abbasi Junior Clerk | e / 12 )2021
GHSS Nara Amazai Haripur. | Dated 8=
(APPELLANT)

VERSUS

1. The Secretary (E&SE) Deptt Govt of KP, civil Secretariat Peéhawar. :
2. The Director (E&SE) Deptt Govt of KP. i
3. The District Education Officer(M) Haripur.

(RESPONDENTS)

APPEAL UNDER SECTION 4 OF THE SERVICE
TRIBUNALS ACT, 1974, AGAINST THE IMPUGNED
'FINAL ORDER DATED 22.11.2021 WHEREBY THE
" PERIOD W.E.FROM 01.07.2019 TO 17.09.2021 IS
TREATED AS EXTRA ORDINARY LEAVE WITHOUT
PAY

- PRAYER:

THAT ON ACCEPTANCE OF THIS APPEAL, THE
ORDER DATED . 22.11.2021 MAY BE  SET-
- ASIDE/MODIFIED AND THE PERIOD W.E. FROM
. 01.07.2019 TO 17.09.2021 MAY BE TREATED AS FULL

_ay . REMEDY WHICH THIS AUGUST TRIBUNAL DEEMS
tra¥. FIT AND APPROPRIATE THAT MAY ALSO BE

ﬁggdm«-dﬁy PAY WITH ALL BACK BENEFITS. ANY OTHER

RREE:
( )/\ 257 ) AWARDED IN FAVOUR OF APPELLANT.

RESPECTFULLY SHEWETH:
FACTS:

1. That the appellant was appointed as Junior clerk, and was performing
duties at GGHS Jabri Haripur, with full zeal and zest. The later on
appellant was transferred illegally to GHSS Nara Amazai on political
influence. Copy of the transfer order is attached as Annexure-A.




2. That the appellant in compliance submltted arrival report to Pr1n01pal
GHSS Nara Amazai Hampur which was not accepted, in response
Principal GHSS Nara Amazai Harlpur wrote letter to DEO male
Haripur that the no post vacant at GHSS Nara Amazai Haripur .
Copy of the letter is attached Annexure-B.

3. That, the salary of the appellant was also stopped due to unknown
reason, the appellant filed applications for the release of his salaries
and for adjustment against his original post but no response received.
Copies of the appllcatlon is attached as Annexure-C

4. That after passing two };eérs the appellant was adjusted against vacant
post of junior clerk in his previous school GGHS Jabri vide order
dated 17.09. 2021. The appellant submitted arrival report and ‘start
performmg his duties. Copy of order and charge report is attached
as Annexure-D & E. ‘

5. That thereafter the appellant filed departmental appeal for arrears for
the period of non-adjustment-of the appellant due to illogical and
malafide act of the department, W.E.FROM . 01.07.2019 TO
17.09.2021. but the department instead of granting arrears for the
period w.e.from 01.07.2019 TO 17.09.2021, treated the period from
01.07.2019 to 17.09.2021 till adjustment as leave without pay vide
order dated 22.11.2021" which is against the law and rules. The
appellant feeling aggrieved comes’ to this august Tribunal on the
following grounds amongst the others. Copy of departmental appeal
and impugned final order is attached as Annexure-F & G).

"GROUNDS:

" A)That the order.dated 22.11.2017 is against the law, fact, norm of
justice and material on record. And need to be modification as period
w.e.from 01.07.2019 TO 17.09.2021 to arrival may be treated as with
full pay or Leave of Kind due with all back and consequential
benefits. ‘

B) That the appellant was not adjusted by the department is not the fault
of the appellant therefore, the appellant is fully entitled to salary.

- C) That if the grievance of the appellant isfiot resolved then the appellant
 will face huge financial loss even it will affect the pension of the
N ~ appellant..




D

D) That the appellant cannot be held responsible for the
lapse/irregularities committed by the department and in such case the
Hon’able Supreme Court of Pakistan has held the department -
responsible not the appellants. '

"E) That the appellant is legally entitled for is pay under section 17 of the

" Civil Servant Act 1973 of Khyber Pakhtunkhwa Peshawar. Being
remained on the strength of the department throughout the period and
not a again full employee during that period. Hence the impugned
order is liable to be modified. :

F) That the relevant authorities restrain the appellant from performance
of duty due there improper exercise of official power, therefore, the
appellant cannot be deprived from his legal right of salary.

G) That the appellant gave his arrival but the department didn’t ‘acdept
the arrival which is not the fault of the appellant so appellant is
punished for the fault of department. - '

H) That the appeliant was not remained ‘g'ainful employee during the
period of not adjustment so the appellant is fully entitled to salaries
for that period. '

I) That appellant has not been treated by the respondent department in
accordance with law and rules on the subject noted above and as such
the respondents violated Article 4 and 25 of the Constitution of the
Islamic Republic of Pakistan 1973.

J) That the respondents acted in arbitrary and malafide manner by
adjusting the appellant against the already fill vacancy.

K) That no adjusted appéllant in compliance with the order is against the
law and rules and malafide on the part of the department.

L) That the impugned order has not been passéd in the interest of public
service nor exigency of service, therefore not tenable and liable to be
set aside.

‘M)That the appeliant seeks permissidn to advance others grounds and
proofs at the time of hearing. . '




It is, _theréfofe most humbly prayed thait the appeal of the
‘ appellant may be accepted as prayed for.

. APPELLANT
Mufsaléen Abbasi

THROUGH: ﬁ?f
. SYED NOMANALI BUKHART

Advocate, High Court
Peshawar

Date:17/12/2021




o b ' o s

BEFORE THE KP SERVICE TRIBUNAL PESHAWAR

APPEAL NO /2021

Mursaleen Abbasi RLAE * Education deptt;

~ CERTIFICATE

\ .
i Itis certlﬁed that no other service appeal earlier has been ﬁled
i between the present parties in this Tribunal, except the present one.

DEP%g\]T

L Constitution of the Islamic Repubhc of Pakistan, 1973.
2.  The ESTA CODE.
3.-  Any other case law as per need.

'LIT OF BOOKS: -

. (SYED NOMAN ALI BUKHARI)
ADVOCATE HIGH COURT
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BEFORE THE KP SERVICE TRIBUNAL PESHAWAR
) e , , _

-APPEAL NO. 12021
Mursaleen Abbasi V/S _ Education deptt;

AFFIDAVIT

: 'I, Mursaleeri Abbasi, (Appellant) do hereby affirm that the
contents of this service appeal aré true and correct, and nothing has

been concealed from this honorable Tribunal. |
o ' - DEP / NENT

Mursaleen Abbasi
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§ Ty OYFICE OF THE DI TRICT FDUCATION le Fl&,,h.n &.\‘u‘ i ‘u)
:312” > j_, ' C ' ] ' IIA.RIP U-R
Qffice Order:- o o , B '_ ' S '

muls‘
b

B
v

- As thc‘ uullza‘clon ol' autonomy budget at the hu,her sec ond.,u ¥ sl

is an indicator of District pcr[onnance

And the post ot hoth the’ cle11&s i.e S/C and /C are b nmv* Vavat ;".3:'.

GHSS Nara Amazi, so the utilization of the autonomy budget Of(nl..m Marg A

is ot up to the required level, ﬂlerefme to cope with the matm Mr, Mursalz an
A " Abbasi GGHS Jabri Haripuris hereby 1d}usted at GHSS Nara Amizi b Tar mla\.. Gt
' hls own pay and gradc in the best mterest of pubhc service with’ nmmdm &
. effect.
Note; - No TADA s allowed _ o
Charge report should be subnuttecl toall concex_rnéd '
‘ - ,....,...,,.sd/ et
ki . District Educ.ltwu Oiin,u
Male Harip ur i
4 I'ndsL No )/L\q ?:Hr?\ 3-1/GB | dated _ 12 . /01.}/2(_3,&9‘- _
Copy foxwarded for information Lo' S : ' N
g v
1 1 The District. MomLormg Ofﬁcer Ilanpur n,
2, The Digtrictacgygt Officer HAgIPU :
- 3. The DlSU‘)CLLduCﬂUOI‘I Officer F I‘emalell'mpurwnh1efcrcnu, to his- NUC K ‘ P
\/&/ Principal /Headmistres concerncd : S Loy
4. The EM{S Branch Local Office, o R
5. Office Record File, C N ‘l ,

Asst: Dxblucl iduc an UUL\,u
, T Male Elaripur. ]
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HARIPUR

Phone No. 0995-920154, Fax No. 0995-920155

TRANSFER/ADJU STMENT

: Mr. Murslegn Abbass1 J/C GHSS Narra Amazal is

| adjusted/Transfcr agamst vacant Post of J/Clerk at GGHS Jabri on his own pay & OLadc in
the intrest of pubhc service w.e.f the date of tal(mg, over chargc :

1.Charge rcports shoulc be submitted to &l :concerlled
2.No TA/DA is allowed. ‘

District Education Officer Pemale

.- Haripur
EastNo. L2554 DatedHaripurthe /)y [ o2t
. Copy to the:- ‘ o '
1 The Diector E&SE I\hyber Pakhitunkhwa Pcshawm
2 The District Accounts Officer,Haripur. - R _
: 3 District Monitoring Officer Haripur. : o .
4. Principal/Headmistress concerned. _ C .
5 Official concerned. . . .
' 6 Oftice file. B _
. . . i ! " . '

o
4
&
I
i
i
!
i
i
t
|
{
i
i
i
ot
i
|
|
i




B R I
:

1. Certified tf
respective
against th

OFFICE OF THE HEADMISTRESS OF GOVT GIRLS HIGH SEHOOL JABRI DIST ,HARIPUR,

CHARGE REPORT : L
at | MR MURSLEEN ABBASI J/C BPS 11 have this day before/after noon
y made over transfer ofmy charge at the office of HM GGHS JABRI HARIPUR

e vide office order NO 6055 . Dated .17/09/2021.

2. Particulars of cash and impotent secret and confidential documents handed over or noted on

the reverse.

*
[
Sig Of amval EMP covilosiveeereriossssons )

Designation. J/C BPS 11

§

Station GGHS JAB

Copy to.

' SIG Of relieved . Vacant Post
Designation. J/C BPS 11

RIHARIPUR -

1.Director (E&SE)Education ,KPK

2.DEO (E&SE)Education ,Haripur.

3.Dist Account Officer ,Haripur.

4.9fﬂce Copy.

H
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OFFICE OF THE DISTRICT EDUCATION OFFICER (J Ay, | : E';
% HARH’UR - 55
Pfi. No. 0995-920150, 920151, 920152 4
. ' S
Email: deemalehrp@yalipo.com ' '
Grant ofLeave' o ‘ o .
Sancrion is hereby accor ded 1o rhe grant of Extra Ordinary leave w.e.f 01-07-201 9 tl17- :
09-2021 (807 Days) without pay 10 Mr. Mursaleen Abbaw Junior Clerk GHSS Nara Amazai l :
Haripz.nj as due & admissible to him under the re/wsed_ leave rules 1981. . '
Note: Necessary entry to this effect should be imade in his Service Book .erc; Y
~Sd/ i
District Education Officer (Male) :
Harlpur '
) s . ? "'l - V-
A Endst: No....7. T /F.No.11-3/G. B/Mlmstenal Statheave Dated Haripur the .3.%/1 1/2021.
COpy for mformation to: '
1. The Senior District Account Officer Haripur.
2. The Dlgtncl Monitoring Officer Haripur.
3. The lempal GHSS Nara Amazai/Headmistress GGHS Jabri Haripur. ‘ '
4. Office record file. =~ ' - ' : _ o
‘ ‘ | , Distrzct“tducé"tion Ofﬁcer (Male)

ar:pun
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- (Petitioner) - -
.~ (Plaintiff)

| T . VERSUS -

_‘ é’/é&(ﬂ%&/m ‘ B @espdndént)"

* (Defendanty - - .~ -

Do hereby appdinf and constitute -SYED NOMAN ALT BUKHARI Advocate High
Court Peshawar, Yo appear, plead, act, compromise, withdraw or refer to .arbitration
. for me/us as my/our Counsel/Advocate in-the above noted matter, without any liability

for_his default and with the authority to-engage/appoint any other Advocate/CounséI on - |
my/our costs. . ' L ' S

—

sums and amounts.payable or deposited on my/our account in the above noted matter.
. The Advocate/Counsel is also at liberty to leave -my/our case at any stage of the .

proceedings, if hiS“any fee left unpaid-or is outstanding against me/us.

I/We authorize the said Advocate to deposit, withdréw-and- receive on my/our behalf all

ated B0 | 15./209\

_ . R - (CLIENT) .

ACCEPTED

, SYED NOMAN ALY BUKHARI
e Advocate High Court Peshawar. -

Lo Cell: A(0306~51t0943_8) : | 2»»\_.:; S&QO l) | . x\« ‘
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