
t .16.05.2022 Learned counsel for the appellant present.

Learned counsel for the appellant argued the case at the stage of 

preliminary hearing. She contended that the appellant is basically aggrieved 

of the impugned order dated 26.07.2017 whereby he was awarded major 

penalty of dismissal from service w.e.f. 26.07.2017 i.e. from the date of his 

absence. The appellant preferred departmental appeal which was rejected 

on the ground of being time barred vide appellate Order dated 29.03.2021. 

His revision petition also met the same fate when it was rejected on the

ground of being badly time barred vide order dated 07.06.2021 whereafter
\

the instant service appeal was filed in the Service Tribunal on 24.01.2022.

On the question of limitation, learned counsel for the appellant relied on
\

2007 SCM.R 834>20!5 SCMR 795 and 2009 PLC (C.S) 161 and contended
\

that the appellant has not been provided an opportunity of personal hearing

. Moreover,the order has been issued with retrospective effect therefore she

relied on Service Tribunal judgement dated 01.07.2022 delivered in service

appeal No. 488/2017 titled Constable Momin Khan Versus Police

Department. She argued th^t the basic order being vide subsequent order

would also be considered as void under 2009 SCMR 339 and orders of the

august Supreme Court of Pakistan are binding on all authorities under
\

Article 189 of the constitution. Since the question of limitation is to be 

addressed first, it would therefore be prudent to issue pre-admission notices 

at this stage. To come,up for reply/comments as well preliminary hearing 

before the S.B on 21.07.2022.

(Mian Muhammad) 
Member(E)

'>s..
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Form-A

FORM OF ORDER SHEET
Court of

208/2022 \Case No.-
\

Order or other proceedings with signature of judgeDate of order

proceedings
S.No.

31 2

The appeal of Mr. Hayat Muhammad resubmitted today by Uzma 

Syed Advocate may be entered in the Institution Register and put up to the 

Worthy Chairman for proper order please.

21/02/20221-

/

REGISTRAR^
/

/

shawar for preliminaryThis case is entrusted to S. Bendy at2-
hearing to be put there on 5*-

CHAIRMAN

A^illant present in person.05.04.2022

Counsel for appellant for the appellant not present, 
ellant seeks adjournment. Adjourned. To come up for 

iminary hearing on 1^.05.2022 before S.B.

/■

/

pre

Chairman

/

/■

\



^ The appeal of Mr. Hayat Muhammad Ex-Constable No. 694 District Buner received today 
i.e: on 24.01.2022 is incomplete on the following score which is returned to the counsel for the 

appellant for completion and resubmission within 15 days.

1- Check list is attached with the appeal.
2- Annexures of the appeal may be attested.
3- Appeal has not been flagged/marked with annexures marks.
4- Memorandum of appeal may be got signed by the appellant.
5- Wakalat nama is blank which may be filled up.

@ Copies of charge sheet, statement of allegations, show cause notice, enquiry report 
and replies thereto are not attached with the appeal which may be placed on it.

7- Copies of medical prescriptions mentioned in the memo of appeal are not attached 
with the appeal which may be placed on it.

^ Copy of departmental appeal and mercy petition mentioned in the memo of appeal 
are not attached with the appeal which may be placed on it.

9- Five more copies/sets of the appeal along with annexures i.e. complete in all respect 
may also be submitted with the appeal.

/S.T,No.

Dt. AJj jot 72022

REGISTRAR 
SERVICE TRIBUNAL 

KHYBERPAKHTUNKHWA 
PESHAWAR.

Uzma Sved Adv. Pesh.

V^WWJZ.^
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'j' "t H M/ .

v*v>A.

\
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••rBEFORE KHYBER PKHTUNKHWA^SERVICE TRIBUNAL, PESHAWAR
CHEGlUi-IST

■V)
k vsCase Title: C o

Yes NoContentsS.# •
This appeal has been presented by:

■ Whether Counsel / Appellant / Respondent / Deponent have signed the
1.

v/2. requisite documents?______ _______ ’_________ ____________
Whether Appeal is within time?_______________________ _________

' Whether the enactment under which the appeal is filed mentioned? 
Whether the enactment under which the appeal is filed is correct?

3.'
4.

• 5. '
Whether affidavit is appended?^ '
Whether affidavit is duly attested by competent oath commissioner?
Whether appeal/annexures are properly paged?_____________
Whether certificate regarding filing any earlier appeal on the
subject, furnished?

6.
-4^7.

8.

9.
Whether annexures are legible?10.
Whether annexures are ,attested?_________________ ^________
Whether copies of annexures are readable/clear?__________ _
Whether copy of appeal is delivered to A.G/D.A.G?_____ ^_____
Whether Power of Attorney of tlie Counsel engaged is attested and
signed by petitioner/appellant/respondents?________ _______
Whether numbers of referred cases given are correct? __
Whether appeal contains cuttings/overwriting?_________ ^______
Whether list of books has been provided at the end of the appeal?
Whether case relate to this Court?_________■______________
Whether requisite number of spare copies attached? _____
Whether, complete spare copy is filed in separate file cover? _^_
Whether addresses of parties given are complete? _________
Whether index filed? _____ _________ ________ _ ___________

11.
12. :
13.

14.

15.
16.

/I17.
18. .

v/19.
20.
21.
22.

Whether index is correct?23.
Whether Security and Process Fee deposited? on 
Whether in view of Kliyber Pakhtunkliwa Service Tribunal Rules 1974 
Rule 11, notice along with copy of appeal and annexures has been sent
to respondents? on_______ ________ ^_____ . ■ . _
■'^Vhether copies of comments/reply/rejoinder submitted?

24.

25.

I .on
26.

4Whether copies of comments/reply/rejoinder provided to opposite 

party? on _____ . _________ _______ _______

certified that formalities/documentation as required in the above table have been fulfilled,

27.

It is

\\7 4-^Name:

. Signature:

Dated:

: •

: /
•Tf,

/ .

i-

J
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

Appeal /2Q2^

ri
Hayat Muhammad Versus-

INDEX

S.NO. Documents . Annexure Page
1. Memo of Appeal_______ _ ^ '

Condonation of delay application 
Copy of Medical prescription

2.
3. A
4. Copy of impugned order B

Copy of appellate order 

Copy of Revision Petition
Copy of rejection order__
Vakalatnama

5. C
6. D

• 7-. . E
8.

Appellant

Hayat Muhammad
Through:

Syed Noman Ali Bukhari
&

Uzma Sytra
Advocates, High Court

I
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IjEFORE THE KPK SERVICE TRIBIJNA1, PRSHAWAr

Appeal No. /202^

Mr. Hayat Muhammad Ex-Constable No. 694, District Buner

(Appellant)

VERSUS

1. The Inspector General of Pol ice Khyber Palditunldiwa, Peshawar.

. 2. The Regional Police Officer, Malakand at Saidu Sharif Swat.

3. 'fhe District Police Officer Buner.

(Respondents)

APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA 

SERVICES TRIBUNAL ACT, 1974 AGAINST THE ODER DATED 

08.12.2017 WHEREBY THE APPELLANT WAS DISMISSED FROM 

THE SERVICE AND AGAINST THE RE.TECTION OIUBERS DATED 

29.03.2021 AND 07/06/2021 WHEREBY THE DEPARTMENTAL 

APPEAL AND REVISION PETITION OF THE APPELLANT WAS 

REJECTED WITHOUT SHOWING ANY REASON.

PRAYER:

That on the acceptance ol this appeal, the impugned orders 

dated 08.12.2017, 29.03.2021 and 07/06/2021 may please be 

set aside and the appellant may be reinstated in to service 

with all back and consequential benefits. Any other remedy, 

which this august tribunal deems fit and appropriate that, 

may also, be awarded in favor of appellant.



/

4

'9.-1st̂ Respectfullv sheweth:

Giving rise to the present service are as under:

That the appellant was the employee-of the Police Department and 

was’-on the strength of the Police f'ofce Buner.

1.

That, in 2017 appellant was absent due to illness and.some domestic 

problems, in his home on the score of said absence appellant was 

dismissed from service on 08-12-2017 with effect from 26/07/2017. 

(Copy of Medical prescription impugned..& order is attached as 

Annexure-A&B).

2.

i’hat neither any show cause, charge sheet, statement of allegation, 

inquiry, opportunity of defense, final show cause notice, has'been 

served and provided respectively nor .any publication has ever been 

made calling him for assumption of his duty.

3.

That appellant feeling aggrieved from the said impugned order by 

20-12-2020 immediately preferred Departmental Appeal (which is not 

available may be requisite from the Department) which 

rejected on 29/03/2021 alter then appellant filed Revision Petition 

which was also rejected on 07-06-2021 for no good ground. Received 

by appellant himself on 25/12/2021. (Copy of rejection orders is 

attached as Annexure-C&D).

4.

was

That the appellant being aggrieved, of the impugned orders of
y.

respondents and having no other adequate and efficacious remedy, file 

this Service Appeal inter-alia on the following grounds amongst 

others.

/5.



/

9

^VROvmsi

A) That the orders dated 08.12.2017, 29.03.2021, 07.06.2021 are against
the law, facts, norms of justice and material on record, therefore not

tenable and liable to be set aside.

B) lhat the appellant has been condemned unheard in violation of Article 

10-A of the Constitution of Islamic republic of Pakistan and in 

violation of maxim “Audi Altcrum Partum” and has not been treated 

according to law and rules. That according to reported judgment cited 

as 2019 CLC 7 75^? stated that Audi Alterum Partum” shall be read as 

part and parcel of the evety statute..The same principle held in the 

Superior Court judgments cited as 2016 SCMR 943, 2010 SCMR 

L?54 and 2020 PLC(cs) 67, where in clearly stated that the penalty 

awarded in violation of maxim “Audi Alterum Partum” is' not 

sustainable in the eye of law.

C) That the appellant; is seriously ill, therefore, cannot attend duties, so 

absentia of the appellant was not willful but on the ground of illness 

which is beyond the control of the appellant. So, according to superior 

Court Judgment cited as 2008 SCMR 214 availing leave on medical 

grounds, without permission could not be .considered-an act of gross

misconduct entailing major penalty, the major penalty in this case on 

the basis of absentia on medical ground is so harsh and not 

commensurate with guilt, So the impugned order is’ liable to be set-

aside.

D) That impugned order was based on willful absence, so, for the willful 

absence procedure is provided in Rule 9 of the E&D rule 2011, which 

is so much crystal clear. The authority before imposing major penalty 

also violates the procedure of Rule-9. So the impugned order is 

defected in eye of law..



1 hat no show cause notice was issued before taking adverse action 

which IS violation of rule Rule-5(a) Read with Rules -7 in case
inquiry was not necessary and Rule-]4(b) of the E&D Rules 2011, in

case where regular inquiry is necessary. Which were totally ignored 

before taking adverse action. The principle held in the Superior 

Court judgments cited as 1987 SCMR 1562. 2019 RLC cs 811. 200H

same

PLC cs 921 and 209 SCMR 605. Further it is added that i.. inquiry

report was also not provided to the appellant which was also violation

of Rule 14(c) of the E&D rules 2011, ‘s.o the .impugned order 

passed in violation of law and rules and norms of justice, 'fhe 

principle held in the Superior .Court judgments cited as 1981 PLD SC 

176 and 1987 SCMR 1S62.

was

same

F) I’hat it is, pertinent to mention here that if inquiry was not necessary

the competent authority should follow the rule 5(a) of the E&D rules 

2011 and dispense with the inquiry with reasons but the same was also 

violated, so the impugned order was in'violation of law and rules so

not tenable in the eye of law.

G) That no proper regular inquiry conducted before imposi9ng major 

penalty. Moreover, if any tact finding, inquii-y was conducted but'the

was

■ appellant was not associated with the same, neither the statement 

recorded in presence of appellant nor was the chance of cross
examination provided to the appellant which is violation of Rule-lO

(b) and Rule 11 (1) of the E&D Rules 2011,. which were totally 

ignored before imposing punishment which is illegal and against the 

law, rules and natural justice.'Ihc same principle held in the Superior 

Court judgments cited as 2010 SCMR 1554, 2016 SCMR 108. 2009

PLC (cs) 19, 2008 SCMR 1369, 2009 SCMR 412, 2007 PIC cs 747 

and 2008 PLC cs 1107. .



y

Wu) ' i '.Hat according to Federal Shariyat coun Judgment cited 

FSC 39 the show
as PID J9m

notice is must before taking any adverse 

action, non-issuance of show cause notice is .against the injunction of 

IslaiTi. Hence the impugned order is liable to be sei-asidc.

cause

That the show cause is the demand of natural Justice before taking 

adverse action.- and also necessary for fair trial and aiso'-ncccssary in 

light of injunction of Quran -and Sunnah but show cause was. not 

served to the appellant ( show cause given to the appellant but with 

the impugned order) which is malahde on the part of the depU. So, 

lair trail denied to the appellant which is also violation of Article I (FA 

oi the constitution. Further, it is added that according to reported 

Judgment cited as J997 PLD page 617 stated that evei*y action against 

natural Justice treated to be void and. unlawfully orderi .Mence 

impugned order is liable to be set-aside. The natural justice should be 

considered as part and-parcel according to, superior court Judgment 

cited as 2017 Pin 173 a mi 1990 PLC cs 727.

•0

J) That no charge sheet v>'as issued to the appellant, on the allegaiion' 

appellant was dismissed from service which is violation of Ru!e~U)(h) 

oj the E&D Rules 2011 and if inquiry was conducted any in absence - 

of charge sheet that is to be treated 'as fact finding inquiry and 

awarded major penalty on fact finding .inquiry is against the law, rules 

and norms of Justice, because in .case of imposing major penalty 

proper regular inquiry and.proper procedure has to, be conducted 

under Rulers, 10, 11 14 of the E&D Rules 2011 but in case of the

appellant same was violated which is also violation of Supreme Court 

judgment Cited as 200H. SCMR 609 wherein clearly stated that 

inquiry conducted in absence of charge sheet is void.<ih-initiojind 

also_ violation of this tribunal judgment in appeal no: 905/20.16 

decided on 20.02.20J8. In Supreme ■ court judgment cited as 2004 

SCJyiR 294, 2008 PLC cs 1107, 2008 PLC cs 1065 wherein clearly



7'

A- I
;

1.w state that the major penalty cannot he imposed- on the basis of'fact 
fielding inc/idiy.

\

:

Iv) ' -i hm: ihe oppottuniiy of perf^ona! hcaj'ing and personal run

provided to the appellant which was violation of,Rule 7(d) in case 

inquiry was not necessary and i4(S) of the Ed-D rules 20I j in ease 

where inquiry is ..necessary.

'Hiat the appellant seeks permission to advance others grounds ■ and 

proofs at the time of hearing. ' , . '

;

J

It is, therefore most humbly prayed that the appcgl of the 

appellant may be accepted as prayed for. ■

;•

Appellant

Hayat Muhammad
Through:

Syed Noman All Bulchari

Vxnp Syed 

Advocates, igh Court

\
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ORDER

W■

This order will dispnse-off departmental
Mohammad No. 694 of this district police, vide this office No. 52/Enquiry, 
dated 20/09/2017. . ''

enquiry against FC Havat

Briefs facts are that:-
FC IJatjat Mohamiriad No. §9± while vbsted to Police Lines Daggar, 

absented himselffrom his lawful duty w.efrom 26.07.2017 to date without 

pnor authorization. Therefore he was proceeded and served
with charge sheet/Disciplinary . action under police rules 1975. Mr:
Farman Ullah Khan SDPO Pir Baba

. f

was appointed as enquiry officer to
departmental enquiry against FCHayat Mohammad No. 694. The

enquiry officer in its finding recommended the official concerned for major 

punishment under the rules, After recommendation of the Enquiry Officer 

the delinquent official was issued with final show cause notice but reply 
did not received from him. Subsequently hewas called in orderly room in

order to give him opportunity of self-defense but he did not appear before 

the undersign.

Therefore, I Muhammad Irshad Khan nixfHct Paline 

as Competent Authority and in exercise of the:power vested fo 
under Police Disciplinary Rules-197f'a!ward FC kayat Mohammad No. 

694, major punishment "Dismissal from service with effect from the date 

of his absence". i.e^6.07.2017.
Order announced.

Officer

me

DISTRICT POUCE OFFICER, 
BUNER/uOB No. |U ■

ii

Dated: ^ /jfZ /201 7

^0. /Enq, dated Daggar the 6*8

Copy to all concerned.
1

/2017.

. i..

ROimNF,\Rnm.Ir/ri«rV\OBnRP FC H.v«t MA.rir^^hir^hr,h
OT-Dw!. 17PapK! I

I
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OFFICE OF THE
J')INAL FOUCE OFFICER. MALAKANl)

A T SAIUU SHARIF SWAT.
}'li: & Fnx Nih 0946-92J0390

'i'jiutH:.elmialaliandrefiion((Osntai!.com

o'"'?iNo. 7A3\ /2021/E, Uuteil S}iuhiSli5:. iri»K- /

The District Folicv OHkci-, Duncr.To:

Al»FI..tCATION FUU iUC-INSTATEMENTlN SERVICE,Subject:
Memorandum:

Application of lix-cHuyat Muhammad Khai\No^94 of Bimer 
District for rc-instatement hi service has \y:n pU't! by Warlhy lleglonal Police Chief, being time 

barred.
'' A A »V »c.1

fur Ucgi^lal Police Officer, 
Mafakand Rugioo S^vat

t
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dPD Slip

D.H,Q::Hp5PITAL DAGGAR. DISTRiCTiUNER 
> OPD RIGISTRATION .

/. <*

'• • .1- •
Agei^■- ■ Name- ( i iSex

S:o - 9.01; A
Department - ^••' 

Hospital Yearly No.

_ Address

3& Dated.

•\ History RJ- *^n'r 7
D

n:.." -fVClinical Exanii|}^n ^ -7A
\)

Provisional Diagnosis

V

t

-'O?
l'Y

Investigation;.
.’•j

QP\
X-';p./yA’' !■»# s.\

• ■ .
X

/
<v
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'i ■r ••
ORDER

f This order will dispnse-off departmental enquiry against FC Havat

MohartiTnad No. €94 of this district pplice vide this office No. 52/Enquiry, 
dated 20/09/2017: . ' '

Briefs facts are that:-

■ I

/
FC_Hauat Mohammad No. f>94 while posted to Police Lines Daggar,

absented himself from his lawful duty w/e from 26.07.2017 to date without 

prior authorization. Therefore he wasproceededdepar^entally and served 

with charge sheet/Disciplinary action under police rules

Fartnan Ullah Khan SDPO Pir Baba

/:

-* :•
1975. Mr-:

appointed as enquiry officer to 
conduct departmental enquiry against FC Hayat Mohammad No. 694. The

was

enquiry officer in its finding recommended the official concerned for major 

punishment under the rules.. After recommendation of the Enquiry Officer 

the delinquent official was issued with final show cause notice but reply 

did not received from him. Subsequently he was called in orderly room in 

order to give him opportunity of self defense but he did not appear before 

the undersign.

Therefore, LMuhammad Irshad Khan District PoUm 

Burnt as Competent Authority and in exercise of the po/er vested to :v.- 
under Police Disciplinary Rules-1 Sy/dward FC Hayat Mohammad No. 

694, major punishment '‘Dismissal from service with effect from the date 

of his absence”, te 26.07.2017. .
Order announced.

Officer

me -

DISTRICT POUCB OFFICER, 
BUNER/:z.OB No.

Dated: /7/^ /2017

No. ^-^3 O /Bnq, dated Daggar the i)"? \

Copy to all concerned.

i '

/

/2017.
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’,\nft(«Vton.hn«nTQii\<.\na RnirnNR\Enniilfv Clftf>\ORnP‘R FC Havnt n.fth*mniirt Nn. fi<}4.f1nn(T<.hir-Shflh
ft7-r>Mst7Pswt.I '



■ OFFICE OF THE 
INSPECTOR GENERAL OF POLICE 

Kl IY.B ER PAKHTUNKHWA 
CCnlrni J^olicc OfrvcCvPcshsnvar.

/2,K (Jaicil Peshawar Ibc

V,

‘S£l g?/No. S/ ■ /2021.

The Regional Folicc Officer.
Malakand at Snidii Sharif Swal.

' To

Subject: - 

Memo:
RF.VIS'ION PETITION

Tlac Compcteiil Aulhority has examined and filed the revision petition submined 

bs l:x-l’C iiayat Niuhammad No. 69d of.district niincr,against the punishment of dismissal

from service awarded by DPO Gunner vide OB No. 162. dttietl 17.12.2017, being badly lime 

barred.

Hie applicant may please be informed accordingly.

/
lhl\

AFGHAN)
Eegisimr.

rv for Inspeeuv General of Ptilke. 
NKh\bc: rakhiurvkhwa. Peshawar,
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OFFICE OF THE
INSPECTOR general OF POLICE 

Kl lYBEU FaKHTUNKHWA 
CcntMl Police Office, Peshawr.

^/21, dated Peshawar (hesm nm^
No. SI

Tl'ic Regional Police Officer,
Malakand al Saidu Sharif Swat.

RFA^SION PETITIONSubject: - 
Memo;

The CQmj>ctem Authority has examined and filed the revision petition submitted 

by l-x-fC Hayat Muhammad No. 694 of district Buncr aualnst the punishment of dismissal 
from scn-icc awarded by DPO Bunner vide OB No. 162. d.'Ucd 17.12.2017. being badly umc 

barred.
The applicant may please be informed accordingly.

ft/

AFGHAN)
Kegislrar,

For InspcGtor Genera! of Police, 
Kh\ber Pakhtunkhwa, Peshawar.
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riUiV, ihc iipislU'rtVii NipOyLH to viiiHi^o'fCuty^Ul IHM**?? t'ttld UM I^U« 'iMfilllM 

uubviUvrui;
..’ Thati Uu' #\j>plu'4UU Julutul |n>]U'‘o *,^01 M-M .
.« Thai, iln> api?liiiunt hi» faoitiit tHnituM i.*f'f* retiuHttetl

in vuriaUi? I'ltiUc?-i*tnutiMri/|i*»Ntti
Vhtii, ihc Uppti^cmt pni lVji’M^ptl hlH Uut^ itavtMlviM, liorionily MfUJ uf>lo lha 
i’htitt? nf Uii?i ^oiiioriit Unit, wliy iie was (iwiU’(1»kI torfirrMniUaUnn

3. Tiuii in tli(* yt)nr u«.)iv;t:hri tinma \umnm tamtt\md
abiieoi<Kli '■■'■' ' '''

f*. Thut nn the nppiicniU jnloVined Uiiiij ho htu* l>tJ0n cllumiiinotl froiri
viUt? Dititfiel.PolUjn OhWoi, Biiuoi' oidor Nt».7^UK*/ICn(|:, tUitotl- -

•-6

\
h
'll

I
\

i

• •.

?5rr%*icn
mAZ^20\7.
That ajn»llcnnt wnri nul aji»otdntocl vviUi any UoivarlinonUil. unqulry nallhar. 
nin>* Show Coni^o MulH’o hun been inuuod rior CluirK*^ Bhobt. Oouplixl with 

Statvjncni of Atiegulibrm luivo buon mai'vcd upon Uio npptioohi, 
sS. thnt tlic ojjpUcatH'hfl^ alisp noi; hotucci In pornon .by I^iuiuliy Ofllcor.'
9. Thrtt, Uie .ertfcr clfUCtt Ofvli.SM? Hfts w ^pplicahi;

i

for infdrmntfon. ■ ^
' Thnt, the rtppilcant subtniuoci «n .nppiicnUon the imUl order

before the competent nuUiorlty which wm rnjaciod beint^ jiirte ImtVed Ireiovimt 
order enclosed).

Thot, the opplicmn lippronche.d m coinpeiem unthoiity wlliiin liiuiUori 
period when he received order of bin dlfimifinnl from uorxdcu.

Thm story mentioned in the diarnioHul order $« not bfleud: on 
bmiuse UiefipphcAnt lum not been iumociated wUhHd^B^un«^#^ <fft^Ul^t:^^^^

The opplicrntt belongs to very poor 

for his family; however the abHence Is 
jjrobicms I)iit on bccopioncc of this nppiicotioiiit 
the both tlie order?* mchlionecl tdiovc may Icind^ 

appltconi may he rc-infimte into service.

10.

1 I

12.

12.

..■ ' ■rn^mms
HAYAT MUHAM
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