09.06.2022 Junior to counsel for the appellant present.

Muhammad Riaz Khan Paindakheil ‘learned
Assistant Advocate General alongwith Muhammad Razig HC
for respondents present. '

Reply on behalf of respondents was not submitted.
Representative of respondents requested for time to submit

reply/comments. Opportunity is granted. To come up for

reply/comments on 21.07.2022 before S.B/‘)

(Rozina Rehman)
Member (J)



"\ 19.01.2022 Counsel for the appellant present. Preliminary arguments heard. '

Learned counsel for the appellant started his argumerits with the
plea that the appellant is aggrieved of the impugned order dated
28.12.2020 whereby he was awarded major penalty of removal from
service. He submitted dep_artmental appeal against the impugned order
on 30.12.2020. His departmental appeal was partially accepted and the
major penalty of dismissal from service was converted into forfeiture of
approved service for one year vide apbellate order dated 23.06.2021.
Where-after he preferred the instant service appeal on 16.07.2021. It
was- further contended that in the final show cause notice dated
24.12.2020 reply of the appellant was required within 7 déys of its
delivery. HoWei}er, just after passage of four days of that the impugned
order dated 28.12.2020 was issued and as such no opportunity of
defense was provided to the appellant. As the appellant was implicated
in FIR No. 513 dated 02.06.2020, therefore, the department was
required to have waited for the outcome of his criminal case but instead
pf that, the departmental proceedings were concluded in a very hurry
and hasty manner which reflects malafide on part of the respondents.

The abpéal is admitted to regular hearing subject to all just legal

\ objections including limitation. The appellant is directed to deposit
Appdiynt Deposited
38~ rocess Fe;

~] _61‘\*171—'«-/- respondents for submission of reply/comments. To-eqme up for

1) © ~teply/comments on 16.03.2022 before S.B.
%
(MianMuhamM

Member(E)

1)
U

sgcurity and process fee within 10 days. Thereafter notices be issued to

ot

16.03.2022 Due to retirement of the Worthy Chairman, the
Tribunal is defunct, therefore, case is adjourned to
08.06.2022 for the same as before.

Reader

e
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Form- A ’

FORM OF ORDER SHEET

Court of
Case No.- "_IL >S©o 3 /2021
S.No. Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1. 30/09/2021 The appeal of Mr. Bilal Hussain resubmitted today by Mr. Saadullah
Khan Marwat Advocate may be entered in the Institution Register and put
up to the Worthy Chairman for proper order please.
-~ ] )
REGISTRAR ,
7. This case is entrusted to S. Bench at Peshawar for preliminary
hearing to be put up there on béb)h l .
CH AN
06.12.2021 Counsel for the appellant present.

grd
up

Learned counsel for the appellant seeks adjour'nment on the
pund that he has not prepared the brief. Adjougned. To come
for preliminary hearing on 19.01.2022 before

(MIAN MUHAMMAD)
MEMBER (E)

R R L



The appeal of Mr. Bilal Hussain son of Mohammad !srar Sub-Inspector Capital City Police
Peshawar received today i.e. on 16.07.2021 is incomplete on the following score which is

~ returned to the counsel for the appeliant for completion and resubmission within 15 days.

1

__1; Index of the appeal may be prepared according to the Khyber Pakhtunkhwa Service .
Tribunal rules 1974. ;
2- Memorandum of appeal may be got signed by the appeliant.
'3- Copy of reply to the charge sheet mentioned in para-8 of the memo of appeal is not
attached with the appeal which may be placed on it.
4- Check list is not attached with the appeal.
_5- Annexures of the appeal may be attested.
® Memorandum of appeal may be supported wnth by an affidavit duly attested by the
Oath Commissioner.
@ Certificate be given to the effect that the appellant has not filed any service appeal
earlier on the subject matter in this Tribunal.
8- Five more copies/sets of the appeal along with annexures i.e. complete in all respect

may also be submitted with the appeal.

‘No._|RBAw /ST, : o
ot 19 /o Z /20
21 P
REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.

Mr.Saadullah Khan Marwat Adv. Pesh.
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P

'u-

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Otuqe:x g

CHECKLIST ,
Case Title: i ,Z) }Q 1 HQS:)@ ]'\4 /s 5 S p =

party? On

S# CONTENTS YES NO
1| This Appeal has beep presented by: v
, | Whether Counsel/AppeIIant/Respondent/Deponent have signed the v
| requisite documents? ‘
3 | Whether appeal is within timie? , : v
4 | Whether the enactment under which the appeal is ﬁled mentioned? V..
5 | Whether the enactment under which the appeal is ﬁied is correct? v -
6 | Whether affidavit is appended? v
7 | Whether affidavit is duly attested by competent Oath Commissioner? | v
8 Whe‘ih'éfappeal/annexures are properly paged? v
9»_ ‘Whether certificate regardmg filing any earlleu" appgal on the subject, 5 v
furnished? :
10 | Whether annexures are legible? v
11 | Whether annexures are attestad? v
12 | Whether copies of annexures are readable/clear? v
13 | Whether copy of appeal is delivered to AG/DAG? v
14 Whether Power of Attorney of the Counsel engaged is attested and v
signed by pet:t;oner/appel!ant/respondents’
15 | Whether numbers of referred cases given are correct? v
16 | Whether appeal contains cutting/overwriting? , x v
17 | Whether list of books has been provided at the end of the appcal’ v
.18 | Whether case relate to this court: v
: 19 | Whether requisite nurnber_o]c spare copies attached? v
20 | Whether complete spare copy is filed in separate file cover? _ v
21 | Whether addresses of parties glven are complete? v
{22 | Whether index filed? v
123 | Whether index is correct? . _ v
' 24 | Whether Security and Process Fee deposited? On v
Whether in view of Khyber Pakhtunkhwa Service Tnbunal Rules 1974
25 | Rule 11, notice along with copy of appeal and annexures has been: v
sent to respondents? On :
26 Whether copies of comments/reply/rejoinder submitted? On
2 Whether copies of comments/repiy/remmder prov1ded to opposite v

Itis certified that formai|Lles[d0cumentat|0n asre
fulfilled.

I

qui{ed in the above table have been

% | ‘ 7

Signature:

" Name: (ﬁaoﬂc@éué\ @Dee D serd

& .0 .

Dated: - AJ& —3-2.a.1



BEFORE KPK SERVICE TRIBUNAL PESHAWAR

S.A No.__ _[2021
Bilal Hussain S/O Mohammad Israr,
Sub-Inspector, Capital City Police,
PESIAWEAL + « vs v v v v e e e e Appellant

Khybher. Pakhtukhwt
service Tritunal

Versus ' 12 [ :2
Diary No-
Senior Superintendent 1 26721
” . Dnh:d-[-#“
Of Police, Operations,
Peshawar. |

Capital City Police Officer,
Peshawar.

Provincial Pélice Officer,

KP, PEShAWar . . .. v i Respondents

BH=>R=>AL=>EC=>R
APPEAL U/S 4 OF SERVICE TR_IL__L’_NAL ACT, 1974
AGAINST OFFICE ORDER NO 29.79 83 / PA, DATED
28-12-2020 OF R. NO. 01, \NHFREBY MAJOR
PENALTY OF DISMISSAL FRO’M SERVICE ‘WAS
IMPOSED UPON APPELQ\NT AND _THE
DEPARTMENTAL APPEAL DATED 305-12‘42020
WAS PARTIALLY ACCEPTEID AND MIAJOR

T
PENALTY OF DISMISSAL FROM SERVICE WAS

CONVERTED INTO PENALTY OF FORFEITU||RE OF

APPROVED SERVICE FOR ONE YEAR 'VIDE

|
ORDER NO. 1930-35 / PA DATJE_D_'!Z3 -06-2021 BY

R. NO, 02:

HCES>OL=D>OLL=>P<C=>8



.r\
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Respectfully Sheweth;

1. That on 26-03-2011, appellant was appointed as PASI: on the
recommendation of Public Service Commission and on satisfactory
performance, promoted to the rank of SI. , |

2. That at the time, appellant was posted as SHO Police Station,

Badaber, Peshawar.

3. That on 02-06-2020, Aziz Ullah Khan, ASI of Police Statiqn Badaber
registered FIR No. 513 u/s 15/17 AA against unknown persons
regarding smuggling of arms ammunition and Motorcaﬁr Car No.
6432/LEF was also taken into custody. The said vehicle was
entrusted to accused Bilal Ahmad but not by the appellar{’t.(Copy as
annex “A")

4. That on 19-08-2020, R. No. 02 issued order wherein apﬁ»ellant was
closed to Police Line Peshawar. (Copy as annex "B") i

5. That on 12-09-2020, FIR No. 84, Police Station Has;é;an Khan
Shaheed Aladand District Malakand was registered againist Shakeel
Ahmad S/O Wali Muhammad along with Bilal Ahmad S/O Nisar
Ahmad R/O Utmanzai Pawaka, Peshawar u/s 9 (D) CNSA by Naib
Subedar, Neik Rehman, Post Commander. The said acc':used were

arrested on the spot along with the sald Motorcar, (Copy as annex
t
\\CII) .

6. That on 12-09-2020, FIR No. 924, registered by Khalid Khan Sub-
Inspector Police Station Badaber wherein appellant was charged for
the allegation that the said vehicle was under control o;f'appellant

and was then taken into custody on 15-09-2020. (Cop\,i/ as annex
\\DII) '

7. That on 15-09-2020, appeliant along with Jamil Shah IHC was
closed to Central Police Office, Peshawar but the said order was

withdrawn on 17-09-2020 by R. No. 03. (Copies as annex “EY &
\\Fll)

8. That on 17-09-2020, R. No. 01 served appellant with Charge Sheet
and Statement of Allegation mentioned therein. The said Charge
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10.

11.

12.

13.

14.

15.

Sheet was replied by him and denied the allegations. (Copies as
annex \\Gu & \\Hu)

That accused namely Bilal Ahmad who was also serving-the Police
Department as Constable in office of Central Police Office KP,
Peshawar and at present is behind the bar in case FIR No. 84,
dated 12-09-2020, Police Station, Hassan Khan Shaheed Aladand
District Malakand u/s 9 (D) CNSA was produced before tﬁe court of
Judicial Magistrate Peshawar on 28-09-2020 for rec;drding of
confessional statement but no allegation was attributed to
appellant. (Copy as annex “1") '

That on 02-10-2020, appellant was released on bail from the
baseless charges. (Copy as annex "J")

That the matter was investigated by DSP (Investigation) Saddar
Circle and then submitted report to R. No, 01 on 21-10-2020
wherein appellant was not held responsible for handing over the
said vehicle to accused Bilal Ahmad. (Copy as annex “K”)

That on 24-11-2020, application was submitted before tllwe court of
Illaga Judicial Magistrate Peshawar by the prosecution tc discharge
appellant from the baseless charges. (Copy as annex L) ,
That enquiry into the matter was initiated by the author}ity against
appellant as well as IHC, Jamil Shah but the sam{a ‘was not
conducted as per the mandate of law. Neither any stat(:ament was
recorded in presence of appellant nor he was afforded c:)pportunity

of cross examination what to speak of personal hearing and self-

defense.

That on 23-12-2020, Inguiry Officer submitted report to the

authority for onward action and no punishment was ever suggested
| .

for imposition upon appellant but suitable one. (Copy as annex “M")

That on 24-12-2020, Final Show Cause Notice was; %ssued to
appellant but the same was not served upon him. Seven k07) days
for submission of reply was given in the said Notice but |!3rior to the
expiry of the said period, he was dismissed from servicei vide order
dated 28-12-2020 by R. No. 01. (Copies as annex "N” & 'l‘(;)”)



17.

18.

_That on 30-12-2020, appellant submitted comprehensive

departmental appeal before R. No. 02 for reinstatement in service
which all back benefits, (Copy as annex P

That in the meanwhile, the prosecution submitted a'pplication
before the Competent Court of Law to discharge appellant from the
baseless charges which was accepted on 05-01- 2021. Appel!ant as
well as EX-IHC, Jamil Shah were exonerated from the baseless
liability vide order dated 05-01-2021. (Copy as annex “Q”)

That on 23-06-2021, R. No. 02 partially accepted the
representation and order of dismissal from service was :cbnverted
into penalty of forfeiture of approved service for.one year vide
osjder dated 23-06-2021. (Copy as annex “R”)

1

Hence this appeal, Inter Alia, on the following grounds:-

GROUNDS

a.

b.

C.

d.

That during service tenure appellant remaihed SHO in various
police Stations but no adverse report, whatsoever, was made
]
against him by any superior.
i
That in the Charge Sheet / Statement of Allegation, allegation No.
02 and 03 has no concern with appellant and no record exists that

appellant gave the said vehicle on Superdari or on perS(')na\ surety
: |
bond. :

That strange enough, Final Show Cause Notice was isshed on 24-
12-2020 to be served upon appellant, whereas seveln days for
submission of reply was given in the notice but prior to the expiry
of seven days, appeliant was dismissed from service on 28-12-
2020, meaning thereby that R. No. 01 was bent upon to oust
appellant from service at any cost. '

That as per the judgments of the apex court when charge is denied
then conduct of regular enquiry becomes mandatory but in the case
in hand, no regular enquiry was ever conducted by the respondents

in the matter and he was given major pumshment for no legai
reason. '



That no statement of any witness(s) was recorded in presence of
appellant nor he was afforded opportunity of cross exan‘inination to
rebut the allegation. Such phenomena of cross examination is not a
formality but is mandatory in the eyes of law.

That Inquiry Officer never recommended appellant for imbosition of
major punishment but for suitable punishrﬁent . Suitable
punishment does not mean to award maJor penalty of ‘dismissal.
The same could be forfeiture of some approved serwce stoppage
of anhual increment, censure and warning.

That statement recorded u/s 161 Crpc, if any, has no legal value in

the eyes of law as the same are not admissible in Law under the
Evidence Act.

That the impugned major punishment does not commensurate with
the situation which is the final stage as thereafter, no such like
punishment exists in the law.

That it was mandatory for the respondents to wait for the result of
the criminal case but they took the matter in hurry manner to

award appellant exemplary punishment with malafide.

That as and when FIR is registered, then the same |<, entrusted
along with all items to Investigation Branch and then tte Incharge

of the Police Station becomes functus officio and cannot hand over
any article to anyone.

It is, therefore, most humbly prayed that on acceptance of
the appeal, order dated 23-06-2021 of R. No. 02 be set aside and
the forfeiture of approved service for year be restored with all
consequential benefits. ‘

//h,“’p,
Appellant /‘\
wwpugh S\
Saadullah Khan Marwat Arbab Saiful Kamal
Miss Rubina Naz Arfijad Nawa

Advocates
Dated: 16-07-2021
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GAPITAL CITY POL ICr OYFICEY,
pESIIA w,w

ORDER.
In light ofjthe enquiry report of & (_oa.'-m tion Pethewer, Sul lnpaday

Bilal Hussmn SHO Police Station Baduber is hereby u.usul tm olice Linzs Peimar,

SSl’/Opera‘tions Peshawar s dir;cwd Wooinitlee  fummel Cepmmoenzdl
nroceedings against him, ‘ Q
\

CAPlFAL CITY POLICE OFFICEX
!’E‘:tiA\\ AR

es- &7

/} ddu.d Peshawar the 4 ?" 0 2024

Copy of ubuve is forwarded for information und neeessisy urtion W he-

|. SSP/Operations Peshuwar,

+  SSP/Coordination Peshawar.
3 sp/Saddar Division Peshuwar,
4'1. SP/HQrs Pcshawz;tr: ‘
5 OS/LEC-VEC-I/ASiAccountant
I
~ q —
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. OFFICE OF 'IHE
NspECTQR GENERAL OF POLICE,

=11l CENTRAL POLICE OFFICE,

KHYBJ‘R PAKHTUNKHWA

The followmg Upper/Lower subordlnatcs of CCP, Peshawar is hereby«

placed under suspension and closed to Central Police Oﬂ'cc Peshawnr with immediate

R—— - [

cffcct ' £

1. Sub-Inspector Bilal Fussain Na. 792/P the then SHOI PS Badaber,
2. - IHC Jameel Shah N0.4094 the then Muharrir PS Badaber.,

This is issued with the approval of Inspeetor General of Police.

-
-

ccC:

Copy to the:- .
1. Addl: Inspector General of Police, HQrs, Khyber Pakhtunkhwa
2. . Cepital City Police Officer, Peshawar, -
3. DIG/HQrs, Khyber Palchlunkhwa

: 50 4, DlG/Opcranns Khyber Pakhmnkhwa

Lf/( 5. PSOtoIGP, Khyber Pakhtunkhwa,

"
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OFFICE OF THE :
INSPECTOR GENERAL OF POLICE

KHYBER PAKHTUNKHWA

Dalod Poshawne tho /7 104 1202¢

NOTIFICATION

No.CPOIE-liSusponalon/ / 2?)3 ,Thin offico Notifications No. CPO/E-/Transler/ Posting/
1708, dated 14.08.2030, CPO/E-UTranslor/Ponting/1730, dolad 17.09.2020  and Orders
No.2440-44/E-11l, and No.2445-4B/E-li, doted 15.00.2020 so far H rolates to the ransfers

Notifications/orders of the following olficers is hereby withdrawn:.

S.No Namo of officers & Rank B
1. Mr. Gran Ullah DSP (BS-17)
2. i St Ahmad Ullah No. 797/P (B&-14)
3. S! Bilal Hussain No.792/P (BS-14)
7 [IHC Jameel Shah No.4094 (85-09) |

* The above named afficers transferred back as suspended for enquiry and placed

at the disposal of Capilal City Police Officer, Peshawar with immediate effecl.

Sdi-
Dr. Sanauilah Abbasi, PSP
PROVINCIAL POLICE OFFICER
KHYBER PAKHTUNKHWA

No & date even:

Copy foiwarded to the:-

Accountant General Khyber Pakhtunkhwa Peshawar.

Additional Inspector General of Police HQrs, Khyber Pakhtunkhw/a.
Deputy inspector General of Police HQrs, Khyber Pakhtunkhwa.
Deputy inspector General of Police Operations, Khyber Pakntunkhwa.
Capital City Police Officer, Peshawar.

Registrar CPO Peshawar,
Supdtl. Secret, Supdt E-1
U.Q.P File

and E-IV CPO Peshawa:"

1.
2
3
4,
5,
8.
7
8

‘tll\:‘ rucn OXxvs, yul sanar
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b CHARGE SHEET
1 Whereas |, Mansoor Aman PSP, Senior Superintendent of Police (Operations) Peshawar,

am satisfied that a Formal Enquiry as contemplated by Police Rules 1975 is necessary &
expedient in the subject case against you SI Bilal Hussain, the then SHO PS Badaber,

Peshawar.

2 And whereas, 1 am of the view that the allegations if established would call for
major/minor penalty, as defined ip Rule 3 of the aforesaid Rules.

3 Now therefore, as required by Rule 6 (1) (a) & (b) of the said Rules, ] here;by charge you
SI Bilal Hussain, the then SHO PS Badaber Peshawar under Rule 5 (4) of the Police Rules 1975
on the basis of following allegations/grounds:

i. That you while posted as SHO PS Badaber gave casc property vehicle Cultus bearing No.
LEF/6432 seized in case FIR No. 513 dated 02.06.2020 u/s 15/17-AA PS Badaber to
Constable Bilal Ahmad s/o Nisar Ahmad r/o Pawaka, Muhallah Umerzai Peshawar
serving in CPO as Computer Operator for his personat use.

i. That the said Bilal while smuggling narcotics (Chars) in the said case property vehicle
' was arrested by the local police of PS Hassan Khan Shaheed, Alla Dhand, District
: Malakan and recovered 6-KG charas from his possession.

ili. A criminal case FIR No. 84 dated 12.09.2020 u/s 9D-CNSA was registerad against the

said Bilal at PS Hassan Khan Shaheed.

iv. Being Officer Incharge of Police Station, you were supposed to keep the case property
vehigles in safe custody but instead you gave it to Constable Bilal whe misused the
vehicle and caught red-handed with narcotics which brought bad name to the entire police

department.

v. This act on your part, being against the rules and norms of the disciplined force, is highly
objectionable and renders you liable to be proceeded against departmentally under Police
Rules, 1975.

4 I hereby direct you further under Rule 6 (1) (b) of the said Rules to put forth your written

defence within 7 days of the receipt of this Charge Sheet to the Enquiry Officer, as to why action
should not be taken against you and also stating at the same time whether you desire to be heard
in person.

5 In case your reply is not received within the specific period to the Enquiry Officer, it
shall be presumed that you have no defence to offer and in thag case an ex-parte action shall be
taken against you,

MANSOQR AMAN, PSP
ndent of Police,
s) Peshawar

No_ 429 E/PA  dated Peshawar the 17/ 0% 1020,
Copy of the above along with Summary of Allegations is forwafded for information and
necessary action to the:-

1. Enquliry Officer to please conduct enquiry on day-to-day basisf without interruption and
submit your findings and grounds thereof to this office within st pulated period.
2. SIBilal Hussain292./f_ (Accused Officer).

!
.'
!
v
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SUMMARY OF ALLEGATIONS

{7 -9 —20

1, Mansoor Aman PSP, Senior Superintcndent of Police (Operations) Peshawar as
competent authority, am of the opinion that SI Bilal Hussain, the then SHO/PS Badaber has
rendered himself .liable to be proceeded against, as he has committed the following
acts/omissions within the meaning of section 03 of the Khyber pakhtunkhwa Police (Efficiency
& Disciplinary) Rules, 1973.

i That he while posted as SHO PS Badaber gave case property vehicle Cultus pearing NO.
LEF/6432 seized in case FIR No. 513 dated 02.06.2020 u/s 15/17-AA PS5 Badaber 10
Constable Bilal Ahmad s/c Nisar Ahmad r/o Pawaka, Muhallah Umerzai Peshawar

serving in CPO as Computer Operator for his personal use.

i, That the said Bilal while smuggling narcotics (Chars) in the said case property vehicle
was arrested by the local police of pS Hassan Khan Shaheed, Alla Dhand, District
Malakan and recovered 6-KG charas from his possession. .

iil. A criminal case FIR No. 84 dated 12.09.2020 u/s 9D-CNSA was registersd against the
said Bilal at PS Hassan Khan Shaheed.

iv. Being Officer Incharge of Police Station, he was supposed 10 Keep the case property
vehicles in safe custody but instead he gave it o Constable Bilal who misused the vehicle
and caught red-handed with narcotics which brought bad name to the entire police
department. '

V. This act on his part, being against the cules and norms of the disciplined force, is highly
objectionable and renders him liable to be proceeded against departmentally under Police
Rules, 1975

2. For the purpose of scrutinizing the conduct of afore said police official in the said episode
with reference to the above allegations 94 Zﬂ\’(_zzt‘»? i ow S appointed as
Enquiry Officer under Rule 5 (4) of Police Rules 1975.

3, The Enquiry Officer shall, in accordance with the provisions of the Police Rules (1975),

provide reasonable opportunity of hearing to the accused Official @ d make recommendations as

to punish or other action to be taken against the accused official.

ns) Peshawar

No. 52 9 E/PA, dated Peshawar the /7 ;0¥

Copy to the above is forwarded to the Enquiry Officer for initiatjng proceeding against
the accused under the provisions of Police Rules 1975

U
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oo Before the Ijb'n’ble Sénipf.Superintendent of Police (Ops) Peshawar
: ' |

A}

' ’fhr‘ough: Proper Channel

Subject: Reply ‘to Charge Sheet / Sumimary of Allegations vide Endst
No.429/E/PA dated 17.09.2020 '

Dear Sir,

Kindly refer to the subject charge sheet,! respectfully submit that the
alleged charge is based on misconception, misstatement rather misconceiving
one as the act of delivery of case property vehicle to accused constable Bilal
Ahmad was not in my knowledge. The accused Bilal Ahmad was arrested in
trafficking of Narcotics in Malakand after 27 days of my _trarisfer from PS
Badaber. Action against aperson without hisknowledge violates the
principle of natural justice, (reported judgment NLR 2014 April / Quetta).
2. At the very outset, 1 should clarify that 03 following basi!c components
constitute an offence or act of misconduct and none of the i:ngredic:nts 'uexists in

my case hence I am innocent.

a. Actusreusi.e conduct
b. ~ Mensreai.e mental state at the time of act
c. Proximate causation i.ethe act and defect
3. with due regret, 1 submit the following few justifications . for

consideration, please.

a. As per rule 22.7 PR 1934, mohrar is the custodian of Mall Khana
along with Govt Property and is responsible to také care of each’
and every article/thing.

b. As per Law, subordinate officers should comply orders of superiors
which are legal and within his competence. (Reported Judgment
PLJ 2005 \§‘€ 148) .

C. I have been charged by Mohrar and accused cons:table U/s 161
CrPcwhich is not admissible under the Law and further this charge

:s not substantial piece of evidence for consideration against me. (

Reported Judgment 2003 YLR 2700)

d. Entry made in Register 19 is on pencil and tempered along with
that no date entried which specifies when the Car is handed over
to Constable Bilal Ahmad, Which renders mollif:ied intention on

part of station clerk staff.

e. No Report in daily dairy regarding the issuance of the said Car.
f. No receipt issue by name of Constable Bilal Ahmad.
g. ~ While transfer of the station clerk from Police Station why station

clerk did not mention the said Car while giving the Charge to the

present station clerk.




K h. The case falls within the principle of “double jeopardy”asa doublé
/ ~ proceedings have been initiated against me i.ethe crim‘n!ml case
| U/S 408/409 PPC Vide FIR 924/2020 PS5 Badaber and secondly
- | the instant disciplinary proceedings for one and the same act,
. .- having been hit and prohibited u/s 403 CcrPc, article 13 of the
/ Pakistan Constitution 1973, section 26; of gg;enerals clauu:ases act
| and article 20 (2) of Indian constitution. ps per these Laws, it
has been held on the basis of same criminal charge, & person
. cannot be vexed twice.{ Reported Judgment 1995 MLD 1748 and
L 1612)
| 1 . There is no any incriminating material to substantiate the acts of°
misappropriation or misconduct, running side by side as dual
proceedings.
2. Since, 1 héve joined this August Force, 1 always performed honestly,
dedicatedly and 10 the entire satisfaction of my superiors. 1 always acted
~ beyond the call of duty at the risk of my life and never hesitated to culminate
the menace of crime from the area, where 1 remain posted. My clean service

. career with unblemished record can be verified from my ACRs and from the

" pfficers under whom subordination, 1 remain posted. 1 have been rewarded on
number éf' occasions for meritorious services /outstanding performance, during
my service period.

‘.>/ . 1 have been placed under suspension without any justiﬁcation and on no

| “good ground, violating Rule 16.18 Police Rules 1934 r/w 43 FR which clearly
i-speaks that un-necessary suspension should be avoided becaust it not only

© i guffers the assigned work but also amounts to additional penalty, the

circumstanccs,l therefore warrants and justifies my release from é.rlspension, as

per above stated provision.

‘ In circumstances, the alleged charge bears no authenticity,

beiﬁg without merit and substance, therefore request that the charge

sheet may Very kindly be filed without further proceedings or keep
pending till the disposal of criminal case u/s 408,409 PPC.

Further requests for personal hearing, 1O explain the

circumstances, behind alleged charge.

gsincerel Your

1
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In the court
SALEEM UR RAHMAN J UDICIAL MAG]STRATL VIH \

PESHAWAR ] \
FIR No:- 924 Dated 13/09/2020 \\
Under Section:- 408/409 PPC PS Badhber
State VS .
1. Bilal Ahmad slo Nisar Ahmad rlo Umar Zai
Peshawar,
ORDER !
28/09/2.020

Accused named above produced in custo(‘iiy by the
1.0 with a request for recording their confessional
staten ent u/s 164/364 Cr.P.C. After fu!ﬁilmenli of all
legal formalities, accused denied to confess tl\;e.ir puilt.
Accured be sent to the Judicial Lockup and be fproduced

on 10/10/2020.

Announced
28/09,2020 “J’" )
SALEEM UR R (jl TAN

Judicial Magistrate 'VJll
Peshawar
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JUDGMENT SHEET
PELHAWAR HIGH COURT, PESHAWAR
JUDICIAL DEPARTMENT

Cr. Misc. (BA) No. 3013 /2020, L

Bilal Hussain Vs The State

Date of heari 1g_ 02.10.2020 sty sttpunats

Pedtioner (by) . Thaecbipn chetes stilppontt gucal, . W/&&a
: State (by) V@Wzﬂza o JAG,

IUDGMENT

MUHAMMAD  NASIR MAHFQQOZ, J.- For the

reasons recorded in the connected CrAf. 8.4 No. 2994-
F72020 titled “Jamil Shah .Vs. The Siate ", this petition
1$ allowed an.| petitioner is admitted 1o bail, provided he
furnishes bail bonds in the sum of Rs.1.00,000/- (Rupees
One Lac only ) with two local suretizs each in the like
; amount 1o the satisfaction of fearned wial Court. The

surcties shall k2 reliable and men of means,

i
Announced Ju lﬁ;/e
02.10.2020

-

(5.8) Hon'ble Mr. Justice Mutiammad Nasir Mahfao:,

Nunar Shaty

‘e tipdt

1988

n\(,las--luuu;.-u‘auonnaaou-.-u uooouu-uo-%'/w?ﬁ '7’(/ :".;', :'.:.:}:g:%;uﬁiﬂ'ctn.r.zo
Dule of Presentation opr;-hcuhon...% A0 L '

Noof Pages ... é, / o A JS— |

Copying Feeo.aunnnnneo. .. ceaaglon é/..

Totilacenaitnenen.., IR < Yoy . .../..‘. A ...;.D ,
Date of Prepuration of Copy....(?j.dy...&.‘. ¢

2722
Hate of Delivery of copy’ /ﬂ,‘./’%

renfTonnetacloyins YT

Received n)qmdﬂ r.. ...... .
4
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JUDGMENT SHEET
PESHAWAR-HIGH COURT, PESHAWAR
JUDICIAL DEPARTMENT

Cr. Misc. (BA) No. 2994-P/2020.
jamil Shah Vs The State

Date ofhearln& 02.10.2020

Jr jo~ 2@

Petitxoner (by) QM_WMW W

state (oy) (AL, WM&LMM/}C?

JUDGMENT
MUHAMMAD NASIR MAHFOOZ, J.- Through this

smgle Judgmcnt I shall also dcmde Cr.M.B.A No. 3013—

i b - o Cgpagnin,
L R 1 i

P/2020 titled ‘BJal Hussam Vs. the State, as both the
matters arise ont of the same F.ILR No. 924 dated
13.09.2020 u/s 498/409 PPC, registered at Police Station,

Badhber, Peshawar. y

P DA
2. Arguments heard and record perused.
3. During the course of arguments, learned

a. . .
AR ‘ o Ve

counsel for the petitioner submitted that petitioner in the
instant case has beeri nominated as accused in the instant
FIR on the statement of accused in case FIR No. 84 dated
| |
12.09.2020 registered under Section 9-D  Khyber

,Z%y_é/ Pakhtunkhwa (NSA in Malakand and he was not |

directly involve.l in any offence and if at all, he could be

ANET T



charged, it could be under Section 109 PPC and sin ilar is

thc; lcase of petitioner in the connected petition. lie has -~
also submitted that such like statement under Section 161
is not admissible under relevant provisions of Qi nun-e-
Shahadat Order, 1984. Moreover, accused is not directly
charged in FIR of Malakand but charged on false

accusation.

4. The assertion of jearned counsel for the
petitioners appears 10 be based on record and thus 2
prima fa;;ie case for further inquiry is made out in
favour of the petitioners. |
5. Resultantly, both the petitions are allowed
- and the accused-petitioners are granfed bail, provided
each one of them furnishes bail bonds in the sum of Rs.
1,00,000/- (Rupees one lac) with two local sureties each
in the like amount ¢ the satisfaction of lcarned trial
~ Court. The sureties shall be reliable and men of means.
2

Announced JUDGE
02.10.2020

{S.B) Hon'ble Mr. justice Muhammad Nasir Mahfooz.

Noar Shah

R
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The Senlor Superlnbendent'of Police, r
Operatltms, Peshawar. ;

Bbject:

refer to your ofﬂce Oy No. 12472/6 Dt:18. 09 2020,
It 1s sub \tted that report of DSP 1nv: Saddar Peshawar Is. enclosed
_hile brief facts of the case are that a Cultus Motorcar bearlng reglMon No.LEF-643
“slor, Model 2007, Chasses.|No. SF410PK401870 and -Engine No. Fsovsis the local Polic
3adaber was taken into po sessron 'in case FIR No 513, dated 02 06. 2020, u/s~15/1
ns were recovered from the possession of accused Samar Bi

P\ease

Badaber and illegal ammunitic
above Motorcar (case property) was ‘handed ‘over by Moharrar 2?._“35:9‘ Shah to consta
Ahmad Computer Operator at Estabhshment Branch CPO on the order of the then SHO PS
SI BWam and srgnature was made from the sard Constable (accused) on Register No
112.09.2020, the local Pohce of PS Badaber recerved information telephonicatly from Police
Ala Dhand District Malakand VIA Mobile No. 0346-1145045 that Bilal Ahrpad son of Nisar Ahr
Shakeel Ahmad son of WalnMuhammad resrdents of Pawaka Peshawar, Were arrested alc
above mentioend Motorcar and the said Motorcar was also taken into possessnon by the M
Levis and ftom the said Car, recovered 6-KG. Narcotics, the said mformatlon was received b
7ameen Shah, which was W ltten in Dally Diary No. 16, dated 12.09. 2020 After getting info
from SHO-PS Ala Dhand, of case vide FIR No.84, dated 12.09.2020, u/s~9-D-CNSA, PS Ale
was registered against the above«mentioned accused ' The said \nformatlon was written
No.16, dated 12.09. 2020 Pohce Station Badaber (BD report annexed) After receiving info
and report of the said dai!y dlaw SI Kha\ld Khah of PS Badaber, also reglstered the FIR

dated 12.09.2020, u/s-409_%£ PS Badaber against COnSmble/COmpdter operator Bﬂal Ahn
investigation of the case wa entrusted to SI/OII Muhammad Sher Khan of-PS: Badatier Pesh
During inve gatron s1/oll Muhammad Sher Khan * PS Badaber comple
responsibilities and written ‘In his first Zimni. that the then SHO PS Badaber SI Bilal Huss
Moharrar ASL Jameel Shahiare respons\ble and section 408-PPC, was added.in the. said G
16.09.2020, both were. produced before the Court of law for reg ordlng meir..stabémer
164/364-Cr.P.C, wherein: they denled their shatements and conﬂned tﬁem ln ju”ﬁlﬁa[ l
| Peshawar For the arrest 0 accused FC Bilal: lmpresent case all legal‘fermaliti@;;v«er;e 0 ;pl
" the local.Police of PS: Badaper and*transferredthim 101 Distrtct Peshawar, thiei




ourt~ef—!aw-for-mcocding.:;.his-

On 28.09.2020 accused FC Bilal was produced to theC

3647C‘r.P‘C, wherein he denie was confined in Central

statement u/S-164/ 4 from his statement and

i )éll Peshawar _ ' .
’ Keepmg in view the aforementidned facts and report of DSP Inv: Saddar, the then
for the whole

"'-'f;_:Moharrar b Badaber ASL Ja
and Govt:
S Badaber

erattons is fully custodian

meel Shah as ‘Muharar Op
dian of the case property

e Rules 22-7 MHC as custo
—
ecord of the police Statto

3y be discussed with SP Sadd

Semor Superi enden olice,

e Investtgatton
i capital City Police, P

-

e and according to Polic
n. However, then SHO of -P

ar, please.

Peshawarl
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~ . BEFORE THE COURT OF ILLAGA JUDICIAL MAGISTRATE, PESHAWAR .

ATE_...VS....1) Bilal Anmad S/O Nisar Ahmad RIO Pawaka, Peshawar.
\Jamil Shah S/O Sher Rehman R/O Charsadda.
Bilal Hussain S/O Mohammad Israr R/O Board Taj Abad, Peshawar.

2&0BJECT: ' APPLICATION FOR THE DISCHARGE OF ACCUSED

—

NAMELY JAMIL SHAH S/O SHER REHMAN_AND BILAL

_ : N_ANLU 22
HUSSAIN _SIO MOBAMMAD ISRAR _FROM THE

: N

CHARGES LEVELLED AGAINST HIM, IN CASE _FIR NO.

924, DATED:13.09.2020 U/S 408/409 PPC, PS-BADHBER.
' |

Brief facts of the Case:- : i

The local Police of P.S Badhber after completion of investigation subnﬁitted the
instant case vide FIR No.924, dated-1.09.2020, u/S-408/409 PPC, p.S-Badhber for
scrutiny.

~ Shortly put the Prosecution story manifest that on 12.09.2020, the locat Police
of P.S-Hassan Khan Shaheed Allahdand District Malakand, during Nakabandi
intercepted Motor.'Car No.LEF-6432 and on search, five packets of charas were
recovered. The driver disclosed his name as Bilal Ahmad who shown himself as
Police official posted as CPOQ, Peshawar and stated that the Motor Car in question is
tne case property of case FIR No.513, dated-02.06.2020, U/S-15/17AA, P.S-
Badhber. A case vide FIR N¢.84, Dated-12.09.2020, U/S-9D CNSA, in P.S-Hassan
Khan Shaheed Alladund District Malakand was registered. The accused namely Bilal
Ahmad and Shakee! Ahmad were arrested pesides the Motor Car was taken into
possession vide recovery memo.

. The local Police of P.S-Hassan Khan Shaheed Allahdand District Matakand
conveyed information redarding the Motar Car to P.S-Badhber, which was entered
vide D.D No.16, dated-12.09.2020, p.S+«Badhber which culminated in registration of

1

instant case i.e. 924, dated-13.09.2020, U/S-408/409 pPC, P.S-Badhber, wherein
Bilat Ahmad was charged, however, |ater on accused Jamil Shah & Bilal Hussain -

were also arrayed as an accused being the then Moharror and SHO of P.;S~Badhber.

- During scrutiny of the case file the case was not found fit for trial to the extent
of accused Jamil Shah and Bital Hussain on the following grounds:- '

GROUNDS:

1. That there" is no evidence on file to establish the misappropriation and
dishonest.-intention of accused (Jamil Shah & Bilal Hussain) in respect of
Motorcar in question.

5 That no iota of evidence was brought on record to establish that motorcar was
handed over to accuse Bilal Ahrhad by any of the accused i.e. Jamil Shah or
Bilal Hussain, except the statement of accused Bilal Ahmed u/s 161 crp.C
which had got no evidentiary value in absence of any corroborative evidence.

3. That usua'!'ly the case property i.€. vehicles are parked in Police Station under
the supervision of "Szggt_ry: but the 1.O failed to bring on record the statement of
“Sentry” 10 establish the guilt of accused to the extent that wrgno handed over

o7 © ~“~ry 1 i
.A l fE »S ]\Eﬂeqi(:t?;zar to accused Bilal Ahmed of by whom order he tocl)k the Motcrcar

4 B . . . . 0 v. . . l
66 That likewise no evidence is available on file to ‘substantiate that who or with
’ whom order keys of the car weré nanded over t0 accused Bital Ahmad.
(Exanminer}

Civil Court Peshawar S
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5. That no independent/disinterested evidence is available on file to swsg.

allegat}ons against accused Jamil Shah and Bilal Hussain except  bare
allegations in FIR.

6. That no cogent and confidence inspiring evidence is available on file to

connect the accused Jamil Shah and Bilal Hussain with the offence of criminal
breach of trust. '

7. That the 1.O failed to bring on record cogent evidence that wheri, how, by
whom or with whom order the Motar Car was entrusted to the accused Bilal
Ahmad as during period of offence heither Jamil Shah nor Bilal Hu:issain were
posted in the P.S-Badaber, rather they both were transferred from PS-Badhber
and they handed over the charge to their successors. ‘ ‘

8. That failure to discharge the responsibility for safe custody of the property
would not per se amount to estabiishment of offence of criminal
misappropriation within meaning of section 408/409 PPC. Mere e;ntrustment )
of property and its shortage is not enough to establish guilt of dishonest

misappropriation.

9. That no convincing evidence is available on file about the' dishonest
misappropriation of car by the accused Jamil Shah and Bilal Hussain. Mere
entrustment of property is not enough to establish the guilt of dishonest
misappropriation and mere existence of adverse presumption could not be
equated with establishment of guilt.

10.That in order to prove a criminal offence, specific evidence has to be brought
on record proving the ingredients of the said offence very strictly, which totally
absent in the instant case, as No dishonesty or mens rea on ithe part of
accused Jamil Shah and Bilal Hussain were established during invéstigation.

11. That last but.not the least if even it is admitted that the car was I'I\al:nded over

_ to accused Bilal Ahmad by Jamil Shah & Bilal Hussain the then Moharor and
SHO P.S-Badhber, then too the vehicle was not misappropriated rather the
<ame was handed over to accused Bilal Ahmad beyond the authdrity, which
does not constitute a criminal offence. At the most accused Jamil Shah and
Bilal Hussain are only liable for negligence and excess in relation to its
function and-duties. T ' '

12.That in such circumstances the trlal of accused would be a fulile exercise,
wastage of precious time of court. $So keeping in view the facts, circumstances
and available evidence on record there are sufficient reasons for non
Prosecution of case u/s 4 sub (c) clause ii of the Prosecution Act-2005 to the
extent of accused Jami Ghah and Bilal Hussain. '

It is therefore requested that the accused narmely Jamil Shah and Bilal Hussain
charged in the aforementioned case, may kindly be discharged of the charges leveled
against him for deficient, weak evidence and for non-prosecution by the Prosecution
agency, while against accused Bilal Ahmad the case recommended for trial. ”

.S :
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' Phnad Senior Public Prosecutor, ~
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OFFICEOF THE
SUPERINTENDENT OF POLICE,
RURAL DIVISION, PESHAWAR
No.3/4)..IPA, DTLS 47212020

Email:. ofﬁc‘espruralpeshawar@gmail.comf

To: The SSP Operations, Peshawar ‘ )
Subject: DEPARTMENTAL ENQUIRY AGAINST SI BILAL HUSSAIN, EX.SHO

// AR PS BADS

PS/BADABER & 1HC JAMEEL SHAH, EX.MUIM;AR PS BADABER
Memo: ' -
please refer 1o your office diary No. 429/E/PA & No. 430/E/P A,
dated: 17 09.2020 on the subject cited aboVe: |
Allegations: ‘ B
;1) According 10 statement of allegations/charge sheet, they while posted at PS Badabc; gave a
case property vehicle Cultus bearing No. LEF/6432, seized in casc FIR No. 513,
dhted:02.06,2020, UIS 15/17-AA, PS Badaber [0 Constable Bilal Ahmed s/o Nisar Ahmed
1/o Pawakéf: serving in CPO as computer operaler for his personal use.
b) That the said Bilal while smuggling parcotics (chars) in the sa?.icl vehicle casc property
vehicle was arrested by the local Police of PS Hasan Khan Shaheéd, Alla Dhand, District
: * Malakan and recovered 06 kg chars from his poSSESSIOn.
o) A criminal case FIR No. 84, dated: 12.09.2020, U/s 9DCNSA,'-VWa3 registered against the
said Bilal at PS Hasan Khan Shaheed. - ' o
d) Being Q11O and Mubarrar, they were supposed to keep the case property vehicles in sad
custody but instead ydu gave it 10 Constable Bilal who misused 1::110 vehicle and caught red-

handed with narcotics which brought a-bad name (o the entire Police department.

Proceedings:
Charge sheets along-with summary of allegations WETC served upon the

delinquent officials. They submitted rephies 10 charge sheets and also heard in persot.

tatement of Q1 Bilal Hussain:

S
He deposed in his statement ihat delivery of cas¢ property yehicle to Constahk
Rilal is not in his knowledge and he was aJ:r¢stcd in a narcotics case by Malakand Police after 7
days of his transfer.
~ He stated that as pet Police Rules 27207, Muharrar ;s custodian & responsible ¢
Mall Khana along-with case property. He has been charged by Muharrar and Constable Bilal u
161 Cr.p.C is not admissible under the law and further this charge is not substantial piece
evidence for consideration against hirm.
He stated that entry made in Reglster 19 is on pencil and tempered along-with
cntry datc which specifies when the car i& handed .ov-cr to comstable Bilal Abmacd wlhi
- ,rendcres:molliﬁed intention on the patty of Miuhiarray staff.
He stated that there (s no entry n daily dairy regarding the issuance of the said
- and thete 18 10 receipt issue bY the name of Cohs:.rabl_e 13ilal. Dy
He stated that on wanster from P& {hadiber, why the Muharras did not mention

car while giving charge 10 the present Muharrar.



OFFiCE OF THE S
SUPFRiNTENDk:NT OF POLICE,
. RURAL DIVISION PESHAWAR
5 ' o ~ "No. /PA; DT: /2020 -

- Email: omccs’pi"ur"xlpeshawar@gméil com

A

He stated that the case falls w1thm the. puncxple of ‘double Jeopaldy” as double
pmcccdmgrs have been mmated ag,amst him, i.e. the criminal case u/s 408/409 PPC v1de FIR No
924/2020, PS Badaber and secondly the instant disciplinary procecedings for one and the same
act, having been hit and prohlbxted w/s 403 Cr.P.C, article 13 of the Pakistan Constltutlon 19 73,
section 26 of generals clauses act and article 20 (2) of Indian Constitution. As per these 1aws it
has been held on the basis of same criminal charge, a person cannot be vexed twice. Reporl
judgment 1995 MLD 1748 and 1612).

There is no any incriminating material to substantiate the acts of misappropriaiion
or misconduct, running side by side as dual proceedings. In circumstances, the alleged charges

bear no authenticity, being without merit and substance, therefore, requested to file- the

~ proceedings or keep pending till dlsposal of the criminal case u/s 408/409 PPC.

i3

Statements of IHC Jameel Shah:
He deposed in his statement that the said case property vehicle while taken int.

possession in case FIR No. 513, dated: 02.06.2020, U/S 15/17-AA, PS Bédabcr, available on

serial No. 272 of Register 19 was given to Constable Bilal by the orders of SI Bilal Huss?in,

" Ex.SHO Badaber and his signature as token of receipt ‘was obtained in Réggister 19, which can

also verified from the statement u/s 161 Cr.P.C of Constable Bilal.

He further stated that as per Police Rules Chapter 06 ®lause 22 & Chapter 07
Clause 22, safe custody of case property is the responsibility of Muharrar under supervision of
SHO concerned, whereas, at the date/time of occurrence, he was transferred from PS Badaber to

Police Lines. TS

Findings/Recommendation:

Perusal of statements reveals that both officials are trying to blame each other ‘for
{heir share slackness. Police Rules 22-15 states that “subject 1o the orders & responsibility of the
officer Incharge of the Police Station, the Station Clerk shall considered to be incharge of all
pubhc property including money & case property in his station hougg’. |

Since both officials were responsible for the safe custody oI case property & both '

arc therefore found guilty in the mstant case. The undersigned is of the view that both officials

may be rewarded with suitable pumshxn/{,lf agreed so. <
oM P

SP Rural Divisj

, Peshawar

~1
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, OFFICEDYF THE L.

= ) SENIOR: SUPERINTENDENT OF POLICE,

(OPERATIONS).

PESHAWAR
Phone. 191-9213054

o~ e e i | S S . . — e A
- e e - - -

FINAL SHOW CAUSE N OTICE
(Under Palice Disciplinnry Rules, 1975)

1. L Munsoor Aman (PSP). Senioe Supenntendent of Poliee (Operauons} Peshiwar a3

compelcst authonty. under the Police disciphinary Rules 1973, do hereby serve you S

3ilal Hussain Ex S110 IS Budaber Distrct Pestawne as follows -

2.1} ‘That consequent upod complction of the deparumental coquaey conducied agaast you

by SP Rural l’cshm&nr. who lound you gutlty of ihe churges for which you were

given the opponumiy ‘ol al hearing

¢ mquiry officer. the material

(i) Ongoing through the findings and reconumendations of th
o sneluding your defense befare the said officer 1

~ on recotd and other connccted pupue
am satisfied that you have commiticd the following misconducts.

That you have been lfmmd gullty of the charges alrendy conveyed to you vide this

office Charpe Sheet i‘io. 429/E0A dated 17.09.2020.

3 . .
3 As o resull lhcrcafjl, Mansoor Amun (PSP). Qeror Superimendeit ol Police

(Operations) Peshawar iy Competent Authorty dJecuded 10 impose upon you
¢ under the sad Rutes

muior/minos penalty including dismissil from wrvic

4, You are. theretory, reqquire (0 Show Cause us W why the aforesnid penolty should not
|

he aposed upon yuu‘.
5. {f na reply to this novjce is received within 7-duys of s detivery, it shall be presumed
13

nd in that case nn ex-pane action shall be token

\

o wiIshelN

thot you hove no defense to put in ¥
3

aguainst you. 1

)

| . ,
arv ot libery 1o lr: heard in person. ifs

AMAN, PSP
DENT OF POLICE,
N, PESHAWAR

MANSQO

1 SH: SUPERINTY
QPERATE

A dated|Peshawar the p Y J/ 2 . 20f0
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OFFICE OF THE
SR SUI’ERINTENDENT OF POLICE,
(OI’ERATIONS)
I’ESHAWAR
Phonc. 091-9210508

ORDER

This ofticc order will disposc of formal dcpuruncnml proceedings against S f3ilal Hussain No. 792/P, the then
1105t dcpurlmcmzﬂly

sroperty vchicle No. LEF-6432 seized vide

SHO PS Badhber was placed under suspension and proceeded 4 under the Khyber Pakhtunkhwa

Police (Biicicncy & Disciplinary) Rules, 1975 on account of giving casC i
dated 02.06.2020 ufs 151V T1-AA PS Badhber 0 Constable Bila
sonal use, The said constable was zn-rcslcid

6-KG parcotics (Chars) in the said case

case FIR No. 513 | Ahmad $/0 Nisar Alinad r/o Pawaka
hon serving n CPO as computcy operator for his per
1 Shaheed Ala Dand District Malakand while smuggling
ated 12.09.2020 u/s 91)-CNSA DS Hassan K han Shaheed.

by the local police ol

PS Hassan Kha

property vehicle vide case FIR No. 84 d

~ . . . . . " PPN > P e .
2 Charge sheet along with statement of allegations was issued to um and P Investigation Peshaway Was
nduet of aforementioned accused official w

¢ submitted his findings wherein he

appointed as Enquiry Officer to scrutinize the €o .1 the allegations levetled

The EO alter conducting @ thorough probe into (e allegation

ping ol case property

ficial puilty of {he charges and
' |

against: him.
. concluded that both SHO and Mubarrag werc responsible for safc kee
O held the accused ©

whereas both ol them are

trying to blame each other for their sheer stackness. The

recommended him for major penalty.

) \ . . . . . - »
3. On reecipt ol the findings, fFinal Show Cause Notice wis issued 1o the delinquent official but he refused 10
statement in rebuttal of the charges meaning thereby that he

P

acknowledge its receipt-and as guch deelined to ofTer his

e R

had nothing to ofter in his defence.

v e - SRS = 1w van

4, Having gone though findings ofthe EO along with relevant material on record, 1 am fully convineed that the

accused SI is guilty of gross misconduct. Therclore, in cxercise of the powcers vested in me under the Khyber

Pakhtunkhwa Police (ISf.l'l‘EidéT{E;’-&F{b)“igaiﬁlinury) Rules, 1975, | Mansaor Aman PSP, SSP (Opcrnlions) Peshawar have

~_  decided to imposc major penalty of dismissal [rom service an e accused olticial. Fle is, iherclore. dismissed [rom
B it e . e o [ e e e oot i

r———T T
service with immediate effeet,

TN

-

RIAMAN, PSP
' ¢ndenlof’po]icc,
\s, Peshawar

MANSO
Senior Super;
‘ Operatif

*lo.__Z_Z]E - XZ /PA dated Peshawar, the __Z._X/[Z,__DOZO.
Copy for information and necessary action to:-

1. The Capital Cilly Police OQfficer Peshawar.

2. §sP Rural (EO), Security & 11Qs Peshuwar.

3. RC-/EC-IWAS/PO '

4. 'MC along with complete enquiry file comaing __ __ pages [or record.

f

3ot
Scanneo wilh CamScannar

‘ i.‘

AT I U davn rAAAACA AR maam wemmeos T
- -

present' station clerk.

A S TR NI

G
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'. -~ . . Before the Hon'able Capital City Police Officer, Peshawar -
"'..-\\:'bject: Departmental Appeal ulr 11(2) of Police. Rules. 1975 (Amended 2014), against

the imguqried order, Passed by W/SSP (Operations) vide Endst No. 2979-83/PA
dated 28.12.2020.

Dear Sir,

The appeliant respectfully prefers  this appeal against the impugned order of
W/SSP (Operations), inter-alia on the following grounds, amongst others. (Order enclosed as
Annexure A).

PRELIMINARIES:

1. The worthy inquiry officer did not follow prescribed procedure as per rule 6 of KP
Police Rules 1975(Amended 2014), relevant para whereof is reproduced as under:-
“The inquiry officer shall inquire into the charge and ma!xy examine such

oral or documentary evidence in support of the charge or in defense of

accused as may considered necessary and the Iwitnesses against him” The
worthy inquiry officer has not examined any witness or brought any incriminating
material in shape of documentary evidence on record, therefore, trine finding report is
void-abinitio. May be added here that worthy inquiry officer only recorded statement

) - of Moharrar who himself is accused of the same act of misconduct, therefore, no

: cogent evidence could be brought to link the appellant with alleged charge. It has

l peen observed by superior court that Impugned order of remo'val from service,
without holding proper inquiry, without issuance of show i;ause notice and
opportunity of personal hearing was set-aside by superior ccl'u'rt and appeliant
was directed to be reinstated from date of removal (2005 PLC{ECS) 1555.

2. As per rule 6(v) of rule 1975, the inquiry officer had to submit .cogent grounds to
connect the appeliant with alleged charge but no ground has so far been collected
and brought on record, therefore, recommendation of the inquiry officer is not
tenable. ' |

' ' 3‘. As per provision, contained u/r 16.2 Police Rules 1934, the punishment of dismissal
| js to be awarded very cautiously, relevant para whereof is enunciated as under:-
“Dismissal shall be awarded only for the gravest actsf; of misconduct or
| . as the cumulative effect of continued mis;cpnclu'ct provingi incorrigibility and
complete unfitness for police service. in making such an award regard shall be

~ had to the length of service of the offender”. The competent. authority awarded

major penaity of dismissal to appefiant, for no act or attribution, having not been

. committed. Moreover, the appeliant served this august force for such a long period
| which was also not considered.

4. Even for the sake of arguments, if the finding report / recommendation of inquiry
officer is admitted for a while (Which is strongly denied), the punishment awarded
to appellant is very harsh, arbitrary and contrary to the settled principles and faw on
the subject.

‘ 5. Reply to charge sheet is self explanatory and worth of consideration by this Hon'able
forum which is annexed as Annexure-B but was not given any weight by wilinquiry
officer rather by the authority. '
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6. The appellant was issued final show cause notice vide endst No.2899/P dated

24.12.2020 for reply of appellant within prescribed period of 07 days (having not

being delivered to me officially) but astonishingly, without appellant reply dismissal
order dated 28.12.2020 was passed which is against the spirit/pro‘vilsion of rule
16.25(ix) PR 1934, hence the order is without lawful authority. Copy of final show
cause (not réceived officially) enclosed as Annexure-B/1, reply whereof was to be
deposited on 31.12.2020 but impugned order was passed on 28.12.2020, without
waiting for reply within time limit.

7. After the reply of final show cause notice, personal hearing is mandatory whether
provided in statute or not, reported judgment 2005 PLC(CS) 1982 but neither the
final show cause notice was delivered officially no;r was heard in person to explain
the circumstances behind the alleged charge. _

8. Safe custody of case property vehicles etc falls exclusively under the domain of
Moharrar as custodian, as per Police Rules 1934(Chapter 22) but th(li.‘ appellant was

" vexed with alleged charge illegitimately, as reported in judgment NLR 2003 April

Cr.LHR 244, observing that one cannot be convicted for the act of his employee of

_ servant.

ON FACTS: ‘
1. Short facts are that Computer Operator namely Bilal Ahmed s/o Nisar Ahmed was
apprehended with case property vehicle of PS Badhber vide FIR No.513/2020 by

, local police of PS Hassan Khan Shaheed Malakand in narcotics trafficking, booked

u/s 9D CNSA vide FIR No.84/2020.

' 2. The appellant was issued charge sheet for act of misconduct, supposing to keep
case property vehicle in safe custody but was illegally delivered 10
constable/computer operator Bilal Ahmed.

3. On submission of finding report (enclosed as Annexure-C) by worthy inquiry officer

SP Rural, the appellant was issued final show cause notice but not officially delivered

and before reply to same by appellant, dismissal order was passed rfashiy.

GROUNDS OF APPEAL: -

The impugned order of W/SSP (Operations), is assailable on the following grounds.

1. The inquiry proceedings have not been conducted as per provision, contained under
police rules 1975. It has been held by superior court, relevant observations is as
under:

“Sketchy inquiry is not sufficient to prove any charge against appeliant - no
witness was examined in inquiry proceedings — appellant was found guilty by
inquiry officer without any substantive evidence -~ impugnedi order was set-
aside and case remanded” |

2. The alleged charge is not justifiable and is considerable on the following few

stances:-
a. Vicarious liability cannot be attracted when strong circumstances showing to
be existed (2015 PCriJ 1384). Principle of vicarious lial;ility cannot be

inveked unless and until, common intention is proved or established (2015
PCrid 1442). '



PRAYER

3eé
i
b. The principie of natural justices would be violated only when an action is
taken against a person without his knowledge (NLR 214 April QTA) | swear
that the alleged delivery of case property vehicle to constable Bilal was not in

the knowledge of appellant rather involves any consent. It has been held by
Hon’able Court that without knowledge, conviction is illegal and it was
set aside (NCR 2004 (Feb P-84 Peshawar). -
The appellant has spotiess service record and throughout his carrier he has been
awarded, commended and given best postings / b1e<ssings. Even the F%ERs, the
reporting officer has valued the working which was further blessed by the
countersigning officer. ' j
The appellant belongs to middle class family and the service was his oniy source of
earning and major penaity of dismissal has caused irreparable 10ss togme, repute

and my family.

Apove in view, it is humbly prayed that by accepting this abpeal, the
impugned order dated 28.12.2020 may very kindly be set aside and passed

reinstatemeht orders of the appellant, to meet the ends of justice.

Sincerely yours

)

Ex-Si Bilal Hussain (Appellant)
Peshawar
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r In the court of
SANA ULLAH KHAN JUDICIAL MAGISTRAT E-VU]
PESHAWAR
Order...03
05/01/2021

SPP for the state present. Accused Jamil Shah s/o Sher-
Rehman and Bilal Hussain s/fo Muhammad Israr present on bail
\;/hile co-accused Bilal Ahmad not produced in cuslc;ndy. His
judicial warrant returned in absentia. Therefore, ofi,ﬁcial concermed
is directed to produce the accused Bilal Ahmad in custody
positively on next date.

Perusal of record shows that complete challan in case
FIR No. 924 dated 13/09/2020 u/s 408/409 PPC O,f P.S Badhber
submitted by prosecution office alongwith an af)p]icaltion for
discharge of accused on bail namie]y Jamil Sﬁah s/o Sher Rehman
and Bilal Hussain s/o Muhammad lIsrar u/s 169 Cr.P.C as during
scrutiny of the case file, the case was not found fit for trial to the
extent of the said accused.

| Brief facts are that on 12/09/2020, the local police of
P.S Hassan Khan Shaheed Allahdand District Malakand, during
Nakabandi, intercepted mgotorcar No. LLEF-6432 and on search,
five packets of charas were recovered. The driver disclosed his
name as Bilal Ahmad who shown himself as pblice official and
stated that the motorcar in question is tht.: case property of case FIR
No.513 dated 02/06/2020 u/s 15/17-AA .S Badhber. A cf'ase vide
FIR No.84 dated 12/09/2020 u/s 9D-CNSA ‘in P.S Hassz:m Khan
Shah:écd Aliahdand District Malakand was registered. The abcuscd -
A 7“'1’};8 TR ) namely Bilal Ahmad and SHakeel Ahmad were arrested bes:des the

/380 motorcar was taken into pogsession vide recovery memo. "1 he local
g in);"‘!

anmm y
er)
Civij Luurl k’t‘shﬂn SRF

pollce of P.S Hassan Khan Shaheed Allahdand District Nalakand
conveyed information regarding the motorcar to P.S Badhber
.whiclzh was entered vide D.D No.l16 dated 12/09/2020 at P.S

_~—Badhber which culminated in registration of the instant case FIR
U o 267" No.924 dated 13/09/2020 /s 408/409 PPC PS Badhber wherein

Bllal Ahmad was charged, however, later on accused Jamil Shah -
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" Cont: Order ' 39\ ' Page |2
and Bilal Hussam were “also arrayed as accused bung the then
Moharrer and SHO of P.S Badhber. The accused Jamil Shah and
Bilal Hussain were arrested and later rcIcased on bail. After
comp;]enon of investigatipn, complete (.hallan was submitted

alongwith the instant application for dlscharge -of the 'xccused Jamil

Shah and Bilal Hussain. The local police failed to collnect any
evidence which could have connected them with the offcnsc. The
accused neither confessed nor admitted their guilt. T herc'is no
evidence on file to cstablish the misappropriation and dllshonest
intention of accused Jamil Shah and Bilal Hussain in respect of
motprcar in question. No iofa of evidence was brought on rtrcord to
establish that ‘mdtor'car was handed over to accused Bilal.iAhmad
by any of the accused i.e. Jamil Shah and Bilal Hussain. No' cogent
and confidence inspiring evidence is avallablc on file to wnnect
the accused Jamil Shah and Bilal Hussain thh the 0fﬁ=r.|10c of
criminal breach of trust. The 10 of the case was also f:lnled to
substantiate that when, how, by whem or with whom or!'dler the
motércar was entrusted to the accused Bilal Ahmad as dm!'ihb the
penod of commission of offence, ne'ther Jamil Shah nor Bilal
Hussgm were posted in the P.S Badhoer There tcre_, the
" prosecution moved the insfant applicdtion for dischargcé of the
accused Jamil Shah and Bilal Hussain ws 169 CrP.C.

‘ As such, no suyfficient evidencé available against
accused Jamil Shah s/o Sher Rehman and Bilal Hussam s/o
Muhammad Israr, therefare they are hereby discharfled u/s
169 Cr.P.C. Accused named above are on bail, therefoj:*e their
suretnes are also discharged from their liabilities. |

File t¢ come up for attendance of accused Bilal Ahmad

on_[é’ 0l D904

Announced -
05/01/2021 .
(SANA ULLAH KHAN)
IMIC-VI1II, Pe\hdwar
SANA ULLAM KIAL
CERTIFIZD TO BE TRUE COPY INMIC-VILE
@,«gg]’" M Peshawar,
L Alarner) :

Copyhg agency Civii Court
o Pﬁﬁ.ﬂ*“l



2l preferred by Ex-SI Bilal Hussain

¢ he deparmental

Gill dispose &
ajor punishment of © Dismissal from bcrvmc” under PR-1975

agjons Peshawar vide order No. 2979-83/PA, dated 28-12- 2020,
I 3

by SSPIOpeE
s SHO Police Sration adaber was proceeded apainst "epﬂrtmcn[a“y o

0.LEF-6432 quizcd vide cose FIR Ne.313 dated 02-06-

This ovder

. awarded the
Na.792/ who swas awarded the

[ whilc posted d

account ol giving casc property vehicle N
15/17 AA PS Baduber to constable Bil:

as arrested by the local Police of PS F
(charas) in the saud case property

n.

Al Ahmad serving in CPO as computer operator 10 for

2020 WS
tassan Khan Shaheed

s pu\unal use. The sﬁm constable w

Malakand \\hl]L \mULLlInL, LN narcotics

Ala Dand District
¢ FIR No.84. dated 12-09-2022 uls ON-CNSA PS Hassan Khan

vehicle, A criminal case \'id

Shaheed was reg Jistered apainst constable Bilal Afunad,

- . N - "

- He was placed under suspension and issued  proper Charge Sheet and Summary of
Allegatians by \\l”Opualmns SP/Rural Peshawar was appointed as cnquiry officer lo scrutinize
offieer nllu conducting plopcr enquiry submitted

e conduct of the accused ofhcial, The c.nqmr\'

his imdmva and found hlm guilty, The competent autlwr:lv in light of the,
Jv dectined to offer his statement and

Al Show Cause Nolice but he ch.l:bu e

findings of the cnquiry

officer tssued him Fin
P . i ] .
failed 1o shaw his pnocenee the matter mentioned above, Hence he was awarded (the above

major punishment.
his explanation perused.

4- Fle was heard in person i O.R and the relevant record along with

g8 SCrViCe record and throughout his carrier he

as stated lh it he has apullc
also pleaded that he belongs to

During personal hearing b
best poshnggiblcssing. e

has been awarded, commended and givcn

middle class family and the service was his only source of carning and major penalty has caused
irreparable loss 1o him, repute and his funily. Keeping in view his plea and long service career
by SSP/Operanons Peshawar vide order

lenient view is taken and the punishiment awarded 1o him
e i

Np 29749.83 ; - . . o . .
N02979-83 0 dated 28-12-2020 18 herehy  sel aside. hercby 1'cmslalc:d 1IN SCTVICe with
mmediate effc . . s

e effect. His penalty is converted (o lorfeiture of .lppuwc(l service for one year. No

benefit iy gy . .
fitis graated for the intervening period.

igm... /)/ 7&’.‘/.5-—-_ ABBASWHSAN) PSP
o A D22.) . CAPITAL CITY POLIGE OFFICER,
PESHAWAR

-,\lu._/.Q_jéQ_-&f R
= f\ datnd l’ulmwar (he 23 / 06 /2021

] “P.‘ ormmnn \
Son: il
RINLY thhmonx Peshaw ;o 0 hé
: \ /i-l()rs.cxh"l\\ ar, " ‘
4 NPyl Pesly; aWwar

, ;( ] 150y 1 4y "
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CERTIFICATE:

As per instructions of my client, no such like Service Appeal has

earlier been filed by the appellant before this Hon’ble Tribunal.

b&& ol

Advocate

AFFIDAVIT

I, Bilal Hussain S/O Mohammad Israr, Sub-Inspector, Capital City Police
Office Peshawar (appellant) do hereby solemnly affirm and declare that

contents of Service Appeal are true and correct to the best of my

A

DEPONENT

knowledge and belief

N -~ e - g
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N C‘B 2”2
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
JUDICIAL COMPLEX (OLD), KHYBER ROAD,
- PESHAWAR.
<8
No.
Py Appeal No..........ccocenn..... VPPN of 20

MON cZpeee e atnennnns 4 ........ F) ........................... Respondent
R v}:*o \'\ ) g N P 0]")/010 S ‘ ) SL\AW#/{) y esponden
w /\,"o"/ T Respondent Nol .....................................

Notice to: (’a,')o‘(' J 4 ,1‘7 ,9,’,,:@ q'}_’.a <

9¢¢Lawﬂ~\6
- WHEREAS an appeal/petiition under the provision of the Khyber Pakhtunikhwa
Province Service Tribunal Act, 1974, has been presented/registered. for consideratiion, in
~ the above case by the petitioner in this Court and notice has been ordered Lo issue. Y ou arce
-———hereby informed that the said appeal/petition is fixed for hearing before the T'r itbhunal
S 1) ¢ OO TSNS SO at 8.00 A.M. If you wish to urge anything agai'nst the

appellant/p r yooye at liberty to do so on the date fixed, or anyother day to which
the case > pogtponed either in person or by authorised representative o1 by any

Advocate, dul§ supported by your power of Attorney. You are, thercfose, reqaired tofile in
this Court at least seven days before the date of hearing 4 copics of writfen statement
alongwith any other documents upon which you rely. Please alse take notice that in
default of your appearance on the date fixed and in the manner aforementioned, {he
appeal/petition will be heard and decided in your absence.

Notice of any alteration in the date fixed for hearing of this appeal/petition wi'll be
given to you by registered post. You should inform the Registrar of any chamge in your
address. If you fail to furnish such address your address contained in this notice which the
address given in the appeal/petition will be deemed to be your correct address, and further
notice posted to this address by registered post will be deemed sufficient for the purposc of
this appeal/petition.

Copy of appeal M@ Copy of appeal has already been sent to you vide this

office Notice No........ Teeecresseseessnsnnennn eevtrenns rs 7Y O e e~
Given under my hand and the scal of this Court, at Peshawar this....... ,,,,,,,,,,,,
Dayof....cccccvrennnne veeerenressesene teesereseeeaseesesessasesnas ssreseeasinessneces 20 . !
J " Y
) RBogis
Khyber Pakhtu Sérvice T'ribunal,
< . Peshawar.

Note: 1.  The hours of attendance in the court are the same that of the High Caurt except Sunday and Gazetted Holidays.
2. Always quote Case No. While making any correspondence.
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GS&PD-444{1-RST-12,000 Forms-22.09.21/PHC Jobs/Farm A&R Ser. TribunatiP?

g ‘ ‘ “B”
KHYBER PAKHTUNKHWA SERVICE TRIBUN AL; PESHAWAR.

JUDICIAL COMPLEX (OLD), KHYBER ROAD, ?__33
{ PESHAWAR.

No.

Respondent No......0.......ocoooiiiiiiiiiiiiiii .

Notice to: — ?yov{ﬁ (“/Q foe (\/H—\OX [/(Pk

' }f\'\l\ﬂwﬁb.

WHEREAS an appeal/petition under the provision of the Khyber Pakhtunkhwa
Province Service Tribunal Act, 1974, has been presented/registered for consideration, in
the above case by the,petitjoner in this Court and notice has been ordered to issue. You are
hereby informes —th 5515(1 appeal/petition is fixed for hearing before the Tribunal

................... at 8.00 A.M. If you wish to urge anything against the
appellant/petitiofer ygu are at liberty to do so on the date fixed, or any other day to which
the case may be/postponed either in person or by authorised representative or by any
Advocate, duly supported by your power of Attorncey. You are, therefore, required to file in
this Court at least seven days before the date of hearing 4 copics of written statement
alongwith any other documents upon which you rely. Please also take notice that in
default of your appearance on the date fixed and in the manner aforementioned, the
appeal/petition will be heard and decided in your absence.

Notice of any alteration in the date fixed for hearing of this appcal/petition will be
given to you by registered post. You should inform the Registrar of any change in your
address. If you fail to furnish such address your address contained in this notice which the
address given in the appeal/petition willbe deemed to be your correct address, and further
notice posted to this address by re istered post will be deemed sufficient for the purpose of
this appeal/petition. /

~ Copy of appeal is attached. Conmpmmmmmmm‘@#k

office Notice No........ vreressnsnaes S . dated...ocreeecrriernieeeneenireiencernnen,
. I 28K
Given under my hand and the seal of this Court, at Peshawar this........ reeeernnmennans

Registrar,
é\ r7/4’l{h37bcr Pakhiunkhwa Scrvice T'ribunal,

Peshawar.

Note: 1. The hours of attendance in the court are the same that of the High Court except Sunday and Ga}etted Holidays.

2. Always quote Case No. While making any correspondence. --r:'.-:_‘_ PSP e
’ o i a&mv“""‘

\
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

JUDICIAL COMPLEX (OLD), KHYBER ROAD, (Z 54
PESHAWAR.

......................................................
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1

Respondent No...=—...... _-1/69/39_

Notice to: gz"“’"“’" %“,\IV‘M*MM v PL& 7

O-P,QY (o PMMW*B

“WHEREAS an appeal/petition under the provision of the Khyber Pakhlunkhwa

Province Service Tribunal Act, 1974, has been presented/registered for consideration, in

the above case by the petitioner in this Court and notice has been ordered to.issue. You are
hereby informed t

*ON..ccenaees /;3 o T, SO at 8.00 AM. If you wish to urge anything against the
appellant/pefitioyer you are at liberty to do so on the date fixed, or any other dayto which
the case mdy be postponed either in person or by authorised representative or by any
Advocate, duly supported by your power of Attorncey. You are, therefore, required o file in
this Court at least seven days before the date of hearing 4 copics of writien siatement
alongwith any other documents upon which you rely. Please also take notice that. in
default of your appearance on the date fixed and in the manner aforementioned, the
appeal/petition will be heard and decided in your absence.

Notice of any alteration in the date fixed for hearing of this appeal/petition will be
given to you by registered post. You should inform the Registrar of any change in.your:
address. If you fail to furnish such address your address contained in this notice which the:
address given in the appeal/petition will be deemed o be your correct address, andfarther
notice posted to this address by registered post will be deemed suftficient for the purpose of’

this appeal/petition. ”

Copy of appeal is attached. Copy of appcal has already been seni o youw xide this
\_v— .

office Notice NO . uueeererrarnrerreasasaeseess reereseesnsens AAtCAaereeeieieeerreerecseannaeeeenaseans
Given under my hand and the seal of this Court, at Peshawar this........... ML

DAY Of.eeeriirirreitaeniincsenscercstresansatssenssasanes creessigesfen on..... 20 12—

( v }é,v%) ﬂqk\’;@a

» Khyber Pakhtunkhwa Service ﬁ“nbunal
N Peshawar.

t the said appeal/petition is fixed for hearving before the Tribusad .

Note: 1. The hours of attendance in the court are the same that of the High Court except Sunday and Gazetted Holidays.
2. Always quote Case No. While making any conmespandence. ) . -
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