ey

_ Court of

Case No.

- Form-A - |
FORMOF ORDERSHEET

U] /5017

S.No. Date of order
) proceedings

Order or other proceedings with signature of judge -

1 2

09/08/2017

|
: 17.08.2017

iyl

The appeal of Mr. Sahib Zada presented today by-Mr.

Saaduilah Khan Marwat Advocate, may be entered in the

Institution Register and put up to the Learned Member for

proper order please. ' \

._,_\,,.
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Counsel for the appellant present and seeks adjoufnmc
Adjourned. To come up for preliminary hearing on 06.09.2
before S.B.

(Ahmad -Hassan}
- Member

N

‘?mﬁ |

éé:,@dﬁmﬂ Hassan

Member

ent.
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Counsel for the appellant present and
argued that the appellant was abpointed as
Constable in the year 2006 and dismissed from
service vide ordxqr Eé;’géd 12/5/2010. Appellant
submitted first departmental representation on
26/5/2010 and 2™ on 5/6/2017, which was
rejeéted on 11/7/2017. Furthermore, the
impugned order is void ab-initio and against the
fundamental rights granted to the appellant by
Constitution -of Islamic Republic of Pakistan. He
further argued that before awarding major penalty
of dismissal from service to the. appellant, no

charge  sheet . alongwith. statement .of

\j;alle‘gatib\‘ris/\show cause notice issued to the

appellant and was c'onvc;i‘emned unheard.

Points urged at bar néed'consideration. The
appéal is admitted for regular hearing subject to all
legal objections including limitation. The appellant
is directed to deposit security and.process fee
within 10 days. Thereafter, notices be issued to the
respondents for wrftten, reply/comments on

17/10/2017 before SB.

(GUL ZEB KAAN)

MEMBER




1?/10/2017 ) - Clerk of counsel for.the appellant and Mr.

~Kabirullah Khattak, AAG alongwith Mr. Arif Saleem,
Steno. for the respondents present. Written reply
‘not  submitted and representative of the -
respondent requésted for further time. Adjourned.
To come up for wrltten reply/comments on

| ‘"_"9/11/2017 befare SB. '

.

(GUL ZEB KHAN)
MEMBER"

09.11.2017 ' Counsel for the appellant and" Mr Ziaullah, DDA alongwith
w Mr Arif Saleem ASI for respondents present. Written reply

;i submitted. To come up for rejoinder and final hearing on
oot 15.01.2018 before D.B. |

' (AHMAD HASSAN)
. S MEMBER

15.01.2018 T Clerk of the counsel for appellant present Mr. Zia Ullah
| - DDA alongw1th Mr. Arif Saleem ASI for the respondents present

o Lawyei-community on strike on the call of Khyber Pakhtunkhwa

Bar Council. Adjourned. To-come up for rejoinder and-arguments

on 14.03.2018 before D.B.

ah L

(Gul Ze%n’ ah) . - (M. Famid Mughal) |
Member - _ . Member
W




114.03.2018 - Appellant absent. Learned counsel for the appellant is )

also absent. However, junior to'leal;hed senior counsel for’
the appellant present and seeks adjournment. Mr._"
Muhammad Jan, Deputy District Attorney annéWith Mr. Arif
Saleem, ASI for the respondents present. Adjourned. To

come up for rejoinder and arguments on 14.05.2018 before

D.B.
.- N &\, -
(Muhammad Amin Khan Kundi) (Muhammad Ham1d Mughal)
Member - Member '
- 14.05.2018 Due to retirement of the worthy Chairman, the Tribunal is

31.07.2018

26.09.2018 -

incomplete, therefore the case is adjourned: To come up for the

same on 31.07.2018.

Junior to counsel for the appella'nt' and learned Additional

Advocate General present. Junior to counsel for the appellant seeks

adjournment as senior counsel is not in atteﬁdan_ce. Adjourned. To come
up for arguments on 26.09.2018 before D.B. "

& | o
~(Ahméd Hassan) (Muhammad Hamid Mughal)

Member ~ . _ Member

" Learned counsel for appellant and Mr. Kabir Ullah
Khattak learned Assistant Advocate General preseht.. Learned
counsel for éppellant submitted réjoinder which‘is placed on
file and seeks adjournment. Adjourned. To come up for

: argumeﬁts on 06.11.2018 before D.B.

(Hussain Shéh) ‘ (Muham; ad Hamid Mughal)

Member Member




e
- - - e
06.11.2018 . ~-Due*to retireinent of Hon’ able Chairman, the- Tribunal is

defunct Therefore the case 1s adjourned for the same .on

28:12.2018 before D.B.

28.12.2018 Mr. Amjad Nawaz, Advocate junior to Mr.
Saadullah Khan Marwat Advocate for appellant and Mr.
Ziaullah, DDA for the respondents present.

It is stated that learned senior counsel for the
appellant is out of station due to some personal engagement,
therefore, request for adjournment is made. Adjourned to

25.02.2019 for arguments before the D.B.

/
Member T Chairman

25.02.2019 - Miss Uzma "Syed, Advocate for appellant and
Addl AG for the reqpondents present

Requests xor adjournment as learned  senior" -

counsel for the anpellant is in dppearance before the

" Honourable ngh Court, Adjourne(? to 13.05.2019
before the D B. '




13.05.2019

$22.07.2019

\,\ ]

. Nemo for the -appellant. Mr. Kabirullah Khattak
‘learned Additional Advocate General for the respohdénts
present. Due to leave of the worthy Chairman the case is

adjourned to 22.07.2019 for arguments before D.B..

(Hussain Shah)
Member

Learned éounéel for the appellant present. Mr. Zia Ullah
learned Deputy District Attorney alongwith Mr. Arif Saleem
Stenographer for the respondents present. Leérned counsel for
the appellant seeks adjournment. Adjourned. To come up for

arguments on 07.10.2019 before D.B. .

(Hussain Shah) (M. Alﬁ/ﬁhan Kundi)
Member ' Member

,L)UQ 40 Ya'2’d) %Mee
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°rs are on strike on the call of Peshawar Bar

§s/arquments on 19.02.2020 before D.B. \
e o

o \

lember \

* .
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rito;counsel for the appellant present. Mr. Ziaullah, .

espondents present. Junior to counsel for the
uested for adjournment as senior counsel was

}hé Peshawar High Court, Peshawar. Adjournef.




16.07.2020

03.09.2020

"23.11.2020

Nemo for appellant.

-, Kabir Ullah Khattak learned Addmonal Advocate'

General alongwith Arif Salim Stenographer f01j

respondents present.

- The preceding date was adjourned on a Reader’s not@-”

therefore, notice be issued to appellant and his counsel

for arguments, for 03.09.2020 before D.B.

ttid ur Rehman)

(Rozina Rehman)
Member (E) ' Member (J) -

Appél]ant present through clzounsel.'

M. Kablr Ullah Khattak learned Addmonal Advocate

General for respondents present }

Learned counsel for appellant seeks adjournment as
issue involved in the present case is pendmg before

Larger Bench of this Trlbunal

_Adjoumed t0 23.11.2020 for arguments, before D.B.

4

(Attiq ur Rehman) ' (Rozina Rehman)
Member (E) Member (J)

Counsel for the appellant and Addl. AG for the
respondents presént.

As the proposition has not been settled by the Larger
Bench. of this Tribunal, instant matter is adjourned to
10.02.2021 fef Paring before the D.B. |

-

~ (Mian Muhammdd)

Member




10.02.2021 . Counsel for the appellant and Addl. AG for the

respondents present., _

" Former states _that similar proposition befbre the
Larger Bench has rot Yet been decided. Adjourned to
25.05.2021 for hearing before the D.B. ‘

L —

(Atiq-ur-Rehman Wazir) |
Member(E) ’

.,

. . ‘/:/
/
- / |

/'//

/

25.05.2021 . »Appella,nf- present through counsel.

14.09.2021

JéVi,a’ Uliah Ieérnéd Assistant Advocate General
~ alongwith Arif Salim “Stenographer for respondehts‘

présent.

- .Form'er states that simi-lar proposition -before the
Larger Bench has not yet decided. Adjourned to
'Y /9 /2021 for hearing, before D.B.

i S
(Atig ur Rehman Wazir) (Rozina Rehman)
Member (E) , Member (J)

Appellant present through counsel. -

Usman Ghani learned District Attorney - for the

respondents present.

Former made a request for adjournment. Request is
accorded. To come up- for arguments on 14.01.2022 before

' D.B.

@ o

(Rozina Rehman) o Chairman
Member (J) :
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ORDER
14.01.2022

Learned counsel for the appellant present. Mr. Muhammad Adeel

Butt, Additional Advocate General for respondent presént. Argurhents

heard and record perused.

Vide our detailed judgment of today, separately placed on file, we
are constrained to partially accept the instant appeal by re-instating the
appeliant. in servicé with direction to respondents to conduct de-novo

inquiry strictly in accordance with law by affording appropriate opportunity:

of defense to the appellant. De-novo proceeding shall be completed within

60 days after receipt of the judgment and pass an appropriate order.

Parties are left to bear their own costs. File be consigned to record room.

ANNOUNCED
14.01.2022

. (AHMA AN TAREEN) (ATIQ-UR-REHMAN WAZIR) -
/ CHAIRMAN MEMBER (E) :




06. We are of the considered opinion that the appellant has not been treated

in accordance with law; hence, we are con‘strained to partially accept the instant
appeal by re-iristating the appellant in se’_rvice with direction to respondents to
conduct ple—novo inquiry strictly in accordénce with law by affording appropriate
opportunity of defense to the appellant. De-novo proceeding shall be completed
within 60 days after receipt of the jpdgmént and pass an appropriate order.

Parties are left to bear their own costs. File be consigned to record room.

ANNOUNCED

14.01.2022
(AHM N EN) (ATIQ-UR-REHMAN WAZIR)

CHAIRMAN . , MEMBER (E)
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. the‘ appellant was available to take care of her; that the appellant had submitted
medical prescription of illhess, of her mother to the competent authority, which
were not té‘ken into consideration; that the appellant has not been treated in

| accordance with law, hence his rights secured under the constitution has badly
been violated; that no regular inquiry was conducted nor the appellant was
served with any sort of notice, hence he was condemned unheard; that the
impugned order was passed with retrospective effect, which is void and no
limitation would run for challenging su;h order; that absence on -medical grounds

does not constitute gross misconduct entailing major punishment of dismissal.

03. Learned Additional Advocate General for the respondents has contended
that the appellant manipulated a concocted story of illness of his mother,
whereas the appellant deliberately absented himself from Iéwful duty with effect
from 27-02-2010; that charge sheet/staterﬁent of allegation was served upon him
at his home address, but it was found that the appellant was nof available at
home énd reportedly had gone abroad; that inspite of repeated reminders, the
appellant did not turn up, hence he was proceeded ex-parte and departmental
proceedings culminated into his removal from service vide order dated 12-05-

~ 2010; that the appellant filed departmental appeal after lapse of seven years,

w /}Y\which/wasm'e{ed being barred by time.

04. We have heard learned counéel for the parties and have perused the

record.

05. Placed on record is a huge record of medical prescriptions in respect of
mother of the appellant, who was treated for longer time and such stance was
taken by the appellant in his departnﬁental appeal, but was not taken into
' | consideration by the respondents.l The appellant was proceeded against in

absentia and was not afforded opportunity of defense, hence he was condemned

unheard.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PTESHAWAR
Service Appeal No. 841/2017

Date of Institution ... 09.08.2017
Date of Decision ... 14.01.2022

Sahib Zada S/o Bahadar Khan, R/o Thor Chpri, Kohat, Ex-Constable No. 386
Police Station, Cant Kohat. ' (Appellant)

VERSUS

District Police Officer Kohat and others. (Respondents)

Arbab Saiful Kamai I
Advocate ' L For Appellant

Muhammad Adeel Butt,

Additional Advocate General ... For respondents
AHMAD SULTAN TAREEN CHAIRMAN )
ATIQ-UR-REHMAN WAZIR . _ MEMBER (EXECUTIVE)

JUDGMENT

ATIQ-UR-REHMAN WAZiRiMEMBER (E):- Brief facts of the
casé are that the appellant while -éery{ng aﬁé.Constable_ in .Police_Departm'eht waé
proqeeded against on the charges of absen’ce from dutyy~ and waé ultimately
dismissed from service vide drder dated 12-05-2010. Feeling aggri’eved, the
| appellant filed departmental appeal dated 26-05-2010, which was not responded.
Th‘e appéllant fited subseduént dépaftm,ental appeal which was rejected vide
order dated 11-07-2017, hence the instant service appeal instituted on 09-08-
20i7 with praye_:rs that the impugned orders dated 12-05-2010 and 11-07-2017
may be set aside and the appellant may be re-instated in service with all back
ben-e‘fits; | | |

i
02. Learned counsel for-_thé appé’ilént has contended fhat absence of the

-appellant was not willful, but was due to illness of his.mothef and nobody except
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BEFORE THE'KPK SERVICE TRIBUNAL, PESHAWAR

S.A No. SL“ /2617..

Sahib Zada . versus | D.P.O & Others
INDEX
S.# [ ‘Descripti‘on of Documents Annex Page'
1. |Memo of Appeal : _ 1-3
2. JWedkalprescﬂpﬁons : . X “4-21 |
3. | Dismissal order dated 12-05-2010 g 25 |
4, lst.Rep‘re‘sentatiQn, 26-05-2010 Crol 26
5. Medical prescriptions, 17-05-2016 “D” 27-32
6. 2" Representation. _ “E 33
7. Rejection order, 11-07-2017 “F 34
' Appellant o
Through iﬂ,{ Kb
Dated: 07-08-2017 | Saadullah Khan Marwat
o : : Advocate

21-A Nasir Mansion,
- Shoba Bazaar, Peshawar,
Ph:  0300-5872675
' 0311-9266609
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BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR

S.A No._g_c_t_]__/zon

| Sahib Zada S/O Bahadar Khan, ’
R/o Thor Chpri, Kohat, Ex-Constable A
| . No. 386 Police Station, Cantt Kohat . . ......... e Appellant

’ R : ' VERSUS Khyher Pakhtukhwa
l i oo Seivvice Tribunal

1. District Police Ofﬁcer, Kohat. ) Binry N ._8&_
o£1,8~20
2. Regional Police Officer, : Dated /7

Kohat Region, Kohat.

3. Provincial Police Officer,

KP, Peshawar. ... .......... . R Respondents
W Bey

<::><=>‘<::><=><::><=>®<=><§:‘~ g
- ‘ APPEAL U/S 4 OF THE SERVICE TRIBUNAL ACT,
' 1974 AGAINST OB NO. 352 DATED 12-05-201C OF
R. _MO. 1 WHEREBY APPELLANT WAS. REMOVED :
FROM_SERVICE WITH EFFECT FROM 27-02-2010
OR _QFFICE ORDER NO. 6104 / EC DATED 11-07-
2017 OF R, NO. 2 WHEREBY REPRESENTATION OF
APPELLANT _WAS REJECTED FOR  NO LEGAL
pvedm..aay REASON:

DLE>E 2 DD =D
Regrstrary '

9zl

Respectfully Sheweth:

Short facts giving rise to the present appeai are as under: -

1. That appellant was appointed as Constabie in the year 2006 and was

performing his duties to the best of his ability and with devaotion.

2. That mother of appeliant became seriously il and there was no one
to ook after her in the family except appellant. She was treated:
from CMH Kohat, Civit Hespital- Peshawar .and Rawalsindi. The

treatrment took expenses appreximately seven {07) lacs, beingvfaan
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which disturb éppell'aht mentalty
absence. (Copies as. Annex “A”)
That anyhow, appellant was removed from service uncief KPK,

R_emovall from Service (Special Powers) Ordinance, 2000 on the said

score. (Copy as annex “B")

That appellant preferred departmental appeal before R. No. 2 on 26-
05-2010 but in vain. (Copy as annex “C")

That finally his mother was operated at CMH, Kohat, vide medical
prescriptions dated 17-05-2016. (Copy as annex "D")

That thereafter, subsequent representation was submitted for
reinstatement in service which was rejected on 11-07-2017. (Copies
as annex “"E” & "F")

Hence this appeal, inter alia, on the following grounds:-

GROUNDS

That appellant never absented from duty willfully but his mother
was III..i\_Jo one was in house to look after her. As nvo'ne is near and
dearer to mother, so he attended his ill mother in Hospitals, stated
above. |

That appellant was neither served with any Notice, Charge Sheet,

Final Show Cause Notice, so he was condomned unheard.

That neither any enquiry was conducted nor any statement was
recorded in presence of appellant nor he was afforded opportunity of
cross-examination. ' | |

That the impugned order was paslsed with retrospective effect while
on the other hand, no such order could be passed in the aforesaid

manner. The impugned orders are ab-initio-void.

"~ That absence, if‘_any’, and that too not willful, does not ‘constitu"’ce

misconduct. The impugned orderg are not per the mandéte of Law,

50 are based on malafide and requires interference.

and physically and resulted into



_,,\\
T
1t is, therefore, most humbly prayed that on 'acceptahce_of the
appeal, orders dated 12-05-2010, and 11-07-2017 of the
respondents be set aside and appellant be reinstated in service with
all .back benefits, with such other relief as may be deemed proper
and just in circumstances of the case. | |
@0»% e E |
o Appellant o \
Through .
o (<
' Saadullah Khan Marwat
" Arbab Saif-ul-Kamal .
.- Amjad Nawaz
Dated 07-08-2017 o Advocates,

e e
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e NAB D Oeid datiley LAY,
¢ of Madicine:
3;_ M1, Khyber Magical University
nsultant Physioian:
Lady Reading Hospital Peshaway.
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| WB. INTEKHAB ACAM

(Geld Medali) PC.P8.
Promeaor of Medlc!ne'
. 'PGMI, Khyber Medical Universlty

' Consultant Physiclan:
" Lady Reading Hospital. Peshawar.

Clinlc: Yashteon Hospital & Msternity Center.
Commerce Coliege Street, G T. Road, Pashawar.

0314-8080747

03129115314
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MDA (o Wadse PLIE”

J Profossor of Medicine:

PGPy, Khyhar Magical University

yuitant Physician:
Lody Reoding Haspilat Pashawar.

Darul Shita Cifnie, Opp. Lady Grith Bohoo!l,

Nesr Dabgent Garden, Passhawer.
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rcm {usArRe. Msc (Pain Medicine). ‘
Foow ot o TS L foe Consuitant Rheumatologist.

- FQREEALY - Fauji Foundation Hospital,
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40 New Harley Street Rawalpind! Fakistan
0335-8844931, 0323-5311150
Consultation: 5.7 p.m dally « exeept bolldsys

Dr. Babur Salim - :

Brigadier M. Salim stcv)

YRE3, MCAQ, OA (London) _ umumm
FRARCS! (Yeland), PRGA Enghed) mm
#CRE ek}, FICE, MACT USA) D, Conmtort Noaumstotogie,
Fedow Mediine Alamative, Dipianse ¥t Acsichen (Chine) Fou Faundeion Hospllel,
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Dwan Facully of Ansssteloiogy, CRSP

Advieor 5 Ansssthesiology, Pekirian Aatid Fomss
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40 New Hurley Street Rawalpindl Pakistan
Consultation: 5.7 p.m dally - except hotidays Ssturday/Sunday
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To

The Deputy Inspector General
Police Department Kohat Division ‘

Sir,

_ Subject: * RE- ENROLMENT OF_SAHIB ZADA NO 386 AS A CONSTABLE

IN POLICE STATION CANTT KOHAT

1. I write to state the following few lines for your kind consideration and favourable

action.

2. Sir, | was serving in Cantt Police Station, Kohat since 2006. | was performing my

_duties at police station with zeal and zest. | did nét give any chance to my senior to be

checked during any task assigned to me. .

3. Due to the illness of my mother who was suffering from Blood Preséure, Diabetes,
and Orthopaedic disease she was getting continuous treatment from CMH Kohat, Civil

Hospital Peshawar and Rawalpindi, | was unable to sustain my duties as well as to fook

after of my mother,
4. Moreover, It also got loan from my neighbours for my mother treatment and | was

borrowed approximately 7, 00000.This huge amount made me disturb and mentaily upset
to return the same amount to my neighbour from my meagre salary.

5. Kéehing in view the above mentioned facts, it is humbly requested that |.may

. please be re-enrolled on my previous appointment in police department. | shall be very

thankful.

Yours sincerély,
—

(SAHIB ZADA)
- Constable
No /386
Dated: 05 June, 2017

g = L



" punishment order passed by DPO

£ 3.%@ -11-4117'"

This order wrll drspose of depar‘mentar ‘appeal, mdved by Ex-.

Constable Sahib Zada No 386 of Kohat district Police against the punishment

OR No. 392, dated 12.05.2010, whereby he

order passed by DPO Kohat vide
for the allegations of

was awarded major punishment of removal from servic
pro!ong absence of 75 days from lawiul duty.

i the undersigned, upon which-the relevam,

E]

He preferred appeal

record was perused

| have gone through the available record and came 1O the

conclusion that the allegations leveled against the appellant are proved and the

Kohat is correct. Hence, his appeal berng

devoid of merits and badly time-barred about more than 07-years is hereby

.rejected.

: Order Announced ' ' _

07.07.2017

(AWAL KHAN)'
egional Police Officer,
3 Kohat Regicn.

No //C"zf : / EC. dated Kohat the .// Jp7 12017,
Copy to the District Police Officer, Kohat for mformatlon and
also mform the appellant concerned.

&w*—ﬁ«q le—~

- | (AWAL KHAN)
Regional Police Officer,
Qy Kohat Region.

(Gla jd

/ ' .
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA i
SERVICE TRIBUNAL, PESHAWAR ) ' \!

" Appeal No. 84172017
Sahib Zada Ex-Constable No. 386 , oo Appellant.

VERSUS . | |

District Police Officer, Kohat & others . it veseewee. ReSpondents.

Respectively Sheweth :-
Parawise comments on behalf of Respondents are submitted as under:-

- Preliminary Obiections:—_ '

1. That the appellant has got no cause of action.
2. That the appellant has got no locus-standi. ,
3. That appellant i is estopped by his own acts to file the instant appeal
4, That the appeal is not maintainable in its present form.
3. That the appellant has not come to this Hon: Tribunal with clean hands.
6.  Thatthe appeal is badly time barred.
FACTS:-
| 1 Pertains to record, hence no comrﬁents. .
2, Incorrect, the appellant manipulated a concocted story of illness 'of his mother.
| The appellant deliberately absented himself from lawful duty vide w.e.from
27.02.2010. Charge sheet was served upon him at his home address through
DFC concerned, who reported that.the ap‘pellaht had gone abroad.
3. The appellant did not join his duty deepite service of charge sheet at his home
address. He was proceeded with de'partmentally in accordance with law & fules.
The charge levelled against him was established beyond any shadow of doubt
and the proceedings culminated in his removal from service vide order dated
12.05.2010, V . |
4. The appellant filed'departnﬁental a'pbeal before respondenf No. 2 after a laps of
about 07 years, which was rejected on merit and limitation as weII
5. Irrelevant, hence no comments.
The departmental appeal was rejected by respondent No. 2, on view of merit
“and limitation as well.
Grounds:- ‘ . ' , - | ‘;
a. Incorrect the appeilant w:llfully absented himself from lawful duty and

proceeded abroad. ' I

PY 3.
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b. Incorrect, the appellant was served‘.-with charge sheet alongwith sunﬁmafy of
allegations at his home address through Police station concerned. It was
reported by one councilor namely Hassan Gul of his village and DFC that the
appellant had gone abroad fof Iivelf-_hood. Now, after a laps of 07 years on his

return he sought re-instatement in service, which is against law & rules.

c. Incorrect, a proper ihquiry was conducted through Sub Divisional Police Officer,
City Circle Kohat. o
d. Incorrect, a legal orders were passed in accordance with law & rules.
e. Incorrect, the appellant remained absent for a long period and willfuly absented

himself from duty.

In view of the above, it is submitted that the appeal is devoid of merit, law/
rules, without any substance and badly time barred. Therefore, it is prayed that
the appeal may kindly be dismissed.

olice Officer,
_ Kohat : nkhwa, Peshawar
(Respondent No. 2) : ' (Respgndent No. 3)

Regional Police Officer,

Distr@aﬁmemr,

Kohat
(Réspondent No. 1) -
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BEFORE THE HONORA#_LE KHYBER PAK‘H‘TUNKHWA _
SERVICE TRIBUNAL, PESHAWAR

Appeal No. 8412017 ‘
Sahib Zada Ex-Constable No. 386 = e e e Appellant.

VERSUS

District Police Officer, Kohat & others ceivee oo oo Respondents.

COUNTER AFFIDAVIT .

We, the below mentioned respondents, do hereby solemnly
affirm and declare on oath that contents of parawise comments are
correct and true to the best of our'knowledge and belief. Nothing

has been concealed from this Hon: Tribunal.

hovd et

Regional Police Officer, - Provihei ice Officer

- Kohat A - Khyber Pakhtunjkhwa, Peshawar
- (Respondent No. 2) (Respondent No. 3)

-Distr@eﬁ:‘e‘(]ﬁ{er, ,

Kohat
(Respondent No. 1)




© D Misc file 2008 D9/BNQN.. ¢ & aidker/oider : ; o , SARR

ORD _E'y-R‘

| Thls order is p ssed on t\ze departmental epqu iy aga‘nst
the Constable Sahlb Zada No 386 Nhllec posted at Po!ro Station

- Cantt Kohat has absented nimself from duty w. ef 27 02 2010 tifi to
,‘ date wt!‘\out any leave or permlssmn . ' LT

He was served wrth charge sheet and summar\' of

allegat;ons at his home address where from it was reported that he

has gune a broad for earnmx; his luvelrhood

' in view of the above ric other option IS, left except to
peoceed agalnst Constable Sahib Zadz No. %<56 Ex-parte under the

; NWFP Removal From Service ( pec;lal Powefs) Ordihance 2000 and

DSP City Circle was appomtei enqu:ry officer who sub: nttted his

- findings and recommenoed one of a major pumshﬂnent to the
3 defaui*er constable |

' Srnce by rema ning absent frorn duty . wrthout leave or
permission he has proved himself as .n,efflc_lent, in drsmplmed, guilty

of misconduct and -a mere burden. on the Police department,

therefore, in exerCise o’f the powers conferred by Section 3 or the
NWF?# Removal. From Sei-rice (Special ‘Pcvers) Ordi-n_an_oe 2000,

_"‘,onf;tablé;:Sahib ‘Zada-No. 386 s removed from service w.ef

27.02.2010.

A

g oﬁ&"’

@6NO g Q | ESTRU*LBOHC’ f)AFF ICER,

KOHAT
1)/6'/1/4 /‘; S Qc/’l |

S -
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BEPARTN“WGAL EN@UIRY AGATINST CONSTABLE
SAHIB BAPA No.286 POLICE STATTON ”ANTI

FINDING:~

This is departmentsl enguiry against
fonsteble Sahib Hada Nn.3%%6 while posted at Policw 3tatian
Cantt Kohat. Be hag absented bimself from nff’Cla daty

ok

e s Tt Ao

intentinnally With nud any leave/prlnr verm1351pn fram ki

ety PR DA WIS AR AR 202 s TR AT

Y rEport N Mo 20 dated 27. 2.‘

T hTb s sk .

A=)

[=PRAPS

C‘*

sUperint Vide Damlvw

J“M....y. Pt R s AT A Sk A

ms still abs&nt In this regard he wes issued Chahm:_akent

R it

1o

& Statemept of sllegabion and the undersigned was wppointed
as enquiry officer ta conduct departmental enquiry.

Ckharge Sheet & Statement nf aileg-tinu was
sent teo the abpve ﬁameﬁ defaulter Constable ar his boxe
address throughk speciai massenger DFC LEHC @ahAm Faib Npolelh
of Pnlice Statinn Szddar. ¥e statéd that the failé Inastable

was not faund in hkis house, he has gone to fo“nlg- Cauntry

since 1ong t 1fe, ' ‘ »

- ©rr Ak
PR

Keeping in view the zbove circumstmces it

A

13 . i . .. . =

’i is recommended that Constabls Sahib #zda No.388 may ve
i awarded far Majer punishment under the N#FP(Removal fram
! <
i

Service) Special Fmwer @rdinance 2000.

' Submitted pluase.

D , : L . *
e o ~ ( ABDUL @AYUM )
/‘,/ L"w"’ \-f% , ‘ - R E. O. _
(Vi - - Bub:Divisinnal Police aflicer,
ot 4 City Cirele Knlazf,
Wor [o3 /Z’f*
P4 /’ 4 20 — (4 t o */'




ORLER SHEET.

1.4.2010.

8.4,2010, '~,Charze'5h9;1

w————

[ S,

DFC Jahan
Ce- ‘u G""‘

} e 12.4.20170.

t - . . :
" haus e ans.

,anquiry.fl

inr per

. -sast” to ehe ebnva named anstabl
' P m“ address *brqugb DFC Jahan Z:it Vq.12&4

~“nqulry papers recelved :ga1
CnnSUable Sa*ib &ada Nn.586

E.0.

& sta"eﬂent nf. aTlo* tinn
"N }‘lb

‘¢

/L

.

nding repnrt 1s submitted

1. please.

'DDPo/cl ty Girele
yhat |,
. /9
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DISCIPLINARY ACTION

OFT‘ICER, KOHAT, as competent authority, am of Lhu opinion that Co l:,,

Sahib Zada N0.386 himself liable to be ])roce.edecl against as he commi\‘
tollowing acts/ omissions within the meaning of section = 3. of the. ¥

(Removal from Service) Special Power Ordinance 2000.

c

' STATEMENT OF ALLEGATIONS

You had absented yourself from duty without any leave;
permission vide DD No. 70 ‘aated 27/02/2010 of PS C: \
T _ Kohat up-till now. .

: Your above act speaks of SOLxr inefficiency and’
misconduct on your part, punishable under the Removal from Service (Spv
Powers) Ordinance 2000. '

For the purpose of scrutinizing the- conduu of thu Sui 1
“accused wnh reference to the above allegations Mr., Abdul Qayy wm. DS "
City, KohaI, is appointed as Enquiry Ofticer shall in fn,t.ordam&*. wuh the
provision of Ordinance providé reasonable oppornunity of hearine w ik
@

Official and comp,eie the enquiry findings within the Sllpuldle(‘l period -

the receipt of this order.”

w
*o
-
‘

A copy of the:above 1s fornerded to: -
, 2

2 :
1 Mr. - Abdul Qayyym. DSP City. Kohat. The committee fis
initiating proceedings against the acqused under the ProvIsiony .
the NWEP, Remova! from Scn vice (Specia: Powel) qumamu
2000. ‘

Constable Sahib Zada N0.386€ Tiie concerned official’s with the-
directions to appear before the Enquiry Committee, on the date.
time and place fixed by the Committee. ior the purpose of the
enquiry proceedings. - : o

g

g

e
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| CHANGE SHEET

,u.

. | DILAWAR KHAN BANGASH, DISTRI:',_,'-
OFFICER, KOHAT @s ‘competent authority, hereby & .-
Constable Sahib Zad: No.386 while posted at PS B
commltted the following irregularities: - - €

of PS Camt Kohat up-tilt now. A ‘%
Your above'act speaks of your ineffi caency aw;

misconduct on your part, punishable under the Removal Frong:';
(Specual Powers) Ordinance 2000.

. “And l hereby direct vou further as laid-down in
60 of the said Ordmance to-put in a written defence withi in 7 ¢

the receipt of this charge sheet as to why you should not be ad
wuth one or more Major Punishment including Removal from Sen§

defined under section 3 (i) (C) of the said Ordinance and also stak
the same time as to whether you desire to be heard in person.

Your written defence, if any, should reach to the Er
Officer/ Committees within the specified period, failing whichfit shi
presumed that you have no defence to put in and in that case ex-;.
~ action shall be taken against you.

" A statement of allegaticn is enclosed. |

. DERRMAN L TUUENTIA Ghiborn: Menad e
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- Asmat Uliah S/o-"z,arw’a.ii Khan, . , C T Gewt

R/0 Zahidﬂbad Towlwship, Bannu, o - | piary r‘h‘f-——’—ul :
Ex- Constable No. 1381 C : : Dz RMD:I'Z:'M(?

Police Statxon Townshlp, Bannu

VERSUS

L. District Police Of_ﬁcér, -?B'annu, .

2. Regtonal POIICG Officer, Bannu

Reglon Bannu
3. Provmmdl Pollce Officer

KF, HE;||OW8F. S e Respondentq

DL = >«-w<l >¢$<=>W<—;®
, we L U/S 4 OF. THE SERVICE TRIBUNAL ACT,
3 1974 AGAINST OB KO. 2017 DATED 30-12 2009
of "R, NO. 1 WHEREBY APPELLANT . WAS
SISM Hssw mew SERVICE ON THE SCORE OF
ABSENCE mmv. DUTY OR OEFICE ORDER NG. 3133

j EC DATED 18-10-2017 OF R, NO. 2 WHEREBY
DEPA RTMENTAL APPEAL  OF APPELLANT WAS

'{...:LLTED CR {V“'“ (CE ORBER NO. 7204/ 17 DATED

(D-

2017 'OF R, NG. 03 VWHERESY REVISION
*TTON WAS ﬂ'u'x:t, TED:

. L L= ><—/< > = >C—'$‘<-~, D]
\ Q ol T '

Wi R R )»—2* [ r».l 1"

Respo: i‘-‘u {a uhewew

Short f‘acts‘giving rise 1o the present appeal are as under:-
1. ~ That bpp Iiant was, »DUUIQL‘LG as Co nstable on 23-05-2006 an

servL_d the department to the h(::- of his uthl'r\r and with ’J"\/OUOH

S TESTED

“gEXs nbun 1'

L
&‘w—shm wves
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUN;@L:
1,
l ‘ PESHAWAR E

A Service Appeal No. 1420/20f17" L
Date of Institution ... 13.12.2017 f' ‘
- Date of Decision' R 07.12.52021 . {

- Asmat. Ullah S>/O Zarwal1 Khan, R/O Zahid Abad Townshlp, Bannu,

Ex-Constable No. 1381 Police Statlon Townshrp, Bannu

(Appellant)
VERSUS - :

District Police Ofﬁcer Bannu and two others o

(Respondents)

N

- MR ARBAB SAIF- UL KAMAL

- MR. SALAH-UD-DIN .'f C

Advocate - ' For appeliant.
MR. NOORZAMANKHAHAK EEEEE T
District Attorney ' - - For respondents.

MR. AHMADEﬂﬂTANTAREEN o CHAHNWAN

MEM BER (JUDICIAL)

 JUDGMENT: | L

| SALAH_UD-anﬁMEMBERu

Dy

o [
D

Prec15e facts formlng the background of the instant
‘service. appeal are that the appellant while : servnng as
'_Constable |n Pollce Station Townshlp DIStl‘ICt Bannu

: - was
N
f‘l /. proceeded against departmentally on- the allegatlons of his
ST

absence from duty and was dlsmlssed from service vide order
'dated 30.12.2009. The departmental appeal of the appellant
was dlsposed by the Regional Police Ofﬂcer v1de order dated
| 18.10. 2017 wnth the remarks as seen and flled The appellant
then submltted revision petnt:on to the Inspector General of -

- Police Khyber Pakhtunkhwa Peshawar, Wthh was reJected on




”
~

— 03. 11 2017 and |nt|matlon was conveyed 6 the appellant

through <ell phone on 14.11.2017, hence the lnstant service
appeal. | '

2. | Notlces were |ssued to the respondents who submltted

‘thelr comments, wherezn they refuted the assertlons made by
the appellant in h|s appeal

3-‘.' Leclrned counsel for the appellant has contended that
the absence of the appellant from duty was not W|llful rather -
he was unable to attend his duty due.to seveére |llness that
the pre ,crlptlons« regardlng |llness of the appellant were
handed over to the departmental Authorlty, however the
.appellate Authorlty did not consider the plea of the appellant
and decrded the. departmental appeal in a cursory manner;
that no charge sheet or statement of allegatlons as well as
B ‘ , final show-cause notlce was issued to the appellant and whole
| of the proceedmgs were conducted at the back of the
-' appellant without affordlng him any opportunlty of self defense
Loy ‘or personal hearlng, that the appellant was dlsm:ssed from
S sérvice vlcle order dated 30.12.2009 with retrospectlve effect
| from - 24.10. 2008 therefore the |mpugned | order IS void
ab- |n|t|o hence rio Ilmltat:on would run against the same that
the charge sheet. as well as statement of allegatlons and flnal
© show- -cause notlce was not at all served upon the appellant
and even no publlcatlon regarding the alleged absence of the
appellant was made in the newspaper that the |mpugned
order bemg wrong and - lllegal may be :set- asnde and the.
Aappellant may be relnstated into service W|th all back beneﬂts -
Reliance was placed on. 2019 SCMR 648 and 2000 SLMR 75 as
well as Judgment dated 07.12.2017 passed by thIS Tribunal in
Service Appeal No. 967/2016 | '

1

'4,.: On the other hand, Iearned Dlstnct Attorney for the
respondents has contended that the appellant remamed
ATTF‘sm absent from duty wuthout leave or seeking permnssnon of the

competent Authonty, therefore dlsuplmary action was taken
f«:'%-,:ﬂ‘,;;n:'. WNER -against him;

hiwa

allegatlons were issued to the appellant however he did not

that charge sheet as well as statement of

Dtn
..." e herd
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3
bother to attend the inquiry proceedlngs; that on,f‘cor’npletion
of the inquiry, ‘fi’nal show-cause notice’ was issued to the

appellant, however he failed to submit the reply of the same

therefore he has rlghty been awarded the punlshment of

‘dismissal from serwce that the departmental appeal3 of the

appellant was tlme barred therefore, his servsce appeal is not
malntalnable that the inquiry proceedings were conducted by
complying all legal and codal forrnalltles therefore the

impugned orders may be kept lntact and the appeal ln hand
may be cllsmlssed with costs. o ' Lo

5. We have heard the arguments: of'learned counsel fOr the
appellant as well- as learnéd Dlstrnct Attorney for the

respondents and have perused the record ‘ i
6. . A perusal of the record would show that dlsc:pllnary
action was taken against the appellant on the allegatlons that

he absented hlmself from duty with effect from 24.10. 2008

" without any leave or permission from the competent Authorlty

Charge >heet as well as statement’ of allegatlons were issued
to the appellant and DSP Headquarter Bannu was appomted as
inquiry offlcer\for conducting lnqwry agalnst the appellant

under Khyber Pakhtunkhwa ‘Removal .from Serwce (Speual

. Powers) Ordlnance 2000. Nothlng is avallable on the record

WhICh could show that the charge sheet, statement of

allegatlons as well as final show- cause notice were served

upon the- appellant The respondents did not | comply the
relevant . codal formalltles for servmg of charge sheet~
statement of allegatlons as weII as final show- cause notice
upon the  appellant, therefore, the ex parte actlon taken
agamst the appellant by depriving hlm of self defense and
personal hearlng is vond ab- initio and nulllty in the eye of faw.

7. Moreover, “the appellant ag:tated in hlS depar mental

appeal that he has not beén treated |n accordance w:th law

and that hlS absence was not willful, rather he was unable to

-attend his duty belng suffenng from severe illness 0f jaundice.

The appellate- Authonty, however d:smsssed the. appeal |n a
cursory manner W|thout conS|der|nq the pomt agltated by th

'3.
:
ot
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‘ Aappellant in his appeal In these cncumstances in order to_[_;: B
meet. the ends of. justice, conducting of de- novo inquiry |nto""‘~‘:f}";_':_:.""'

' 'the matter ts-necessary.

B,
s In light of the above discussion, the ap‘péal in hand is
‘ allowed by ¢etting-aside the impugned orders and the
. appellant- is reinstated in service with the dlrectlons to the
: respondents to conduét de-novo inquiry in accordance with
. relevant law/rules W|th|n a period of 60 days of receipt of copy
of this judgment. The issue of back beneﬁts shall be <ubJect to
final outcome Qf de-novo inquiry. Parties are- left to bear their

own costs. Fi'le be consigned to the record room.

ANNQUNCED
07.12.2021

(SALAH-UD-DIN)
MEMBER (JUDICIAL)

(AHMAD SULTAN TAREEN) :
HAIRMA : :
CHAIRMAR S| o-(;_[ 22—

g0 of Preseniatlon of Anrtientinh
Number of Woeds M‘D ~
‘(uinht i-'w D/ f

Fdmen:

Totu lé//’“
Duo oo “ o of Copy
ate of Delivery of Cupy
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BEFORE THE HONORABE.&: KHY&:R PAKH? 'UNKHWA
SERVICE TREB@NAL Pﬁ' SHAWAR

Appeal [io. 841/2017

- Sahib Zada Ex-Constable No., 386 e ee e e .. Appellant.

VERSUS

District Police Officer, Kohat & others SO Respondents.

Respeciively Sheweth :-

Parawise comments on behalf of Resps;ndents are subiitted as under:-

Preliminary Objections:-

1. That the appellant has got no cause.of action. -
2. That the.appellant has got no locus-standi. |
3.7 That ahre‘:i;;nt is estopped by his own acts to ”e the instant appeai.
4.. - Thatthe appeal | I8 not maintainable in its present form.
5  That the appellant has not come fo this Hon: Tribunal with clean hands.
é‘: ~ That the appeal is badly time baired.
FACTS:- |
1. Frtains to record, hence no cornmehtc
2. Incorrect, the appellant manlpulated a conzocted story of ;Ilness of his mothnr
| The appeliant deliberately absemod self from laewful duty vide w.e. frcm
27 02.2910. Charge sheet was senec’ upcn hrrn at his home addres~ through '
“DFC concerned, who feported tiat the appe'iant had gone abroad.
3. The appe!lant did not join his duty, desplte o( rvice of charge. sheet a: his home
_address. riz was proceeded with de v)artmertalfy in accerdance with law & rules.
The charye ievelled against him vas estabiishad beyond any shadow of doubt
~and t'he';';réceedings culminated in his removz! from service vide order datod.
12.05.2010. | '
4. The appellant filed departmental appeal berure r%pondent No. 2 after a laps of
about 07 vears, which was rejecte") cn merit and fimitation as well.
~ lireleva:r, hence no comments. ‘
Ti:z departmental appeal was rejected by respondent No. 2, on view of m«rit
and limitation as well.
Grounds:-
ar Incorrect, the appellant willfuily zbsentes himself from lawfui uty _ aid

proceeded abrecad.




Incorrect, the appellant-was "'se’:i'e'd wnth “{i =arqe sheet alongwﬁh summary of

allegatwns at his home addres» throuah Police siation concerned. It was

| reported by one councilor namely Hassan. Gui of his village and DFC that the

~ appeiiant had gone abroad for Ilyelihood. Now, after a laps of 07 years on his

return he sought re-instatement in service, which is against law & rules.

Incorrect, a proper inquiry was conduc‘{ed through Sub Divisional Palica Officer,
City Circle Kohat. '

Incorrect, a legal orders were passed in accrrdance with law & rules.

Incorrect, the appellant remained absent for a'iong period and willful'y absented
himself from duty.

In view ¢f the above, it is submiﬁed' that the appeal is devoid of merit, law/
rules, without any substance and badly time barred. Therefore, it is prayed that
the appeal may kindly be dismissed:

A,Mmﬁfdjuh

Reglonal Police Officer, _ . B Provigci 6Iice Officer,
Kohat Khyber Pa nkhwa, Peshawar
(Respondent No. 2) . (Respgndent No. )

Dnstrfs&blu:a ©

Kohat
(Respondent No. 1)

_ Y
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL; PESHAWAR

N

Appeal No. 841/2017

Sahib Zada Ex-Constable No. 386 e Appellant.

VERSUS

District Police Officer, Kohat & others ._ coeerven oo Respondents.

I

COUNTER AFFIDAVIT

We, the below mentioned respondents, do hereby solemnly
affirm and declare on oath thdi contents of parawise commests are
correct and true to the best of ous knowledge and belief. Nothing:

huas been concealed from This Hon: Tiibunal.

Regional Police Officer, | Provihsia! Pplice Officer,.
Kohat , Khyber Pakhtungchwa, Peshawar

(Respondent No. 2) . (Respondent No. 3)

" (Respcndeni No. 1) .




[ Mis Gk 200509/ Enguiny & orderforder ’ s SABIH

ORDER

This order is passed on the deparimental enduiry against
the Constable Sahlb Zada No 386 while: pnsted at- Police Station
Cantt Kohat has absented himself from duty w.e.f 27.02.2010 till to

.~ date wnthout any leave or permission.

He was served with cnarg'e. sheet and summary of

allegations at his home address where from, it was reported that he

has gone a broad for earning his liveiitivod.

In view of 'the above, no other option is left éxcept to

proceed against Constable Sahib Zada No. ‘3486 Ex-parte under the

. NWFP Removal From Serv:ze (Specsal Powers) Ordihance 2000 and . -

DSP City Circle was appointed encuiry officer who submitted his

findings ‘and recommended one of a major pumshment to the

, oefaulter constable.

Since by’ remammg absent from .duty without leave or
permission he has proved himself as inefficient, in dlsmplmed, guilty
of misconduct and & mere burden on the Police dapartment,
therefore, in exér.cise of the powers conferred by Section 3 of the
NWFF Removal From Se;yice (Specia! Powers) Ordinance 2000,
constabie Sahib -Zada No. 386 is removed from service w.ef
27.02.2010. |

. D) B A e
OBN o 57 < t)lSTR-(,L_eolsrc’ E OFFILER,

l) KOHAT

Diled 12-5- 245




DEPARTMENTAL EN#UIRY AGATNST CONSTARLE
'SAHTB BADA NO.386 POLICE STATION CANTT:.

FINBING:~ |

Tkis is departmental emqﬁiry against
Gonstable Sahib Hada Nn.386 while pasted at Pnlic: Statina
Cantt Kohat. He hes sbsented himself from officig. duty

s AR s 2 K

intentisnally with nut any leave/prinr nermlssinn from his

P

SUperin® v1€€“Ba1I?“D1arj”?Bééft Np o 20 dated ”7 2.5:%0 end

I
-~ e s
At eyt o o A S AN St et AN oy

s stlll absent Ir this regard ke was issued Cnaﬁ@e Steek

D e Reac

o N a0

% statement of alleéatlcn sné the uadersigned was sppninted
as enguiry officer teo conduct departmental emdquirv.

Ckwrge Shest & Statement of alleg.tinn Was
ulter Comstsble om his home
address througk spec:al mastenger BFC LEC Jahan #:ib Ne, 24
of Police Statinn Szddar. He statdd that the said Csnsha
was net found in his he usé, he ‘has gone tm ;nrelr“ Cnuntry

N e

W

sent to the abpve ﬁgmea de

fn

S rpsparan 1

i)

since lpng tife. .

g T

Keeping in view the above cireumstinces it
18 recnmmended that Constable Sahib Zada No.285 may Ee
awarded far Msjor punisbment under bthe NiFP(Remavil from
Service) Special Enwer Qrdinance 2000, '

Bubaitted piszase.

' e T e
-~ S ey C (f ___/,_-;/’5
7 - . ——, —
g o N e ' =
- ’.v"' . 95“‘. - -'

' ('ABB“B BAYUM

. L@»ﬁ B, J

A % _ «nla“D;v 8innal Pnlice ¢
? : City Circle &pr:b
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1.4.2010.

T A g -

8.4,2010, -

. ORDER SHELT.

nst .

Znoiriry papers received agai
“ Gnnstable Satidb Zada No.386.

E.0.

narge 'Sh.ét m,at ment of 1119* tinm
':SaBt tn t1° rthQ hamed Crns“*b} an ris

'Pmme addreus Pbrqugh DﬂC Jaban %’1b V» 1224..

S

v

£

ﬁs.u,zoqo._f. T#C Jahan Baih written stated thii rhe
e u;fo“ vnnstable was not ?nu“i ‘h
gone Foreign -Country.

et

bn se ‘and -he has

.Co

rt is submittad

SDPO/C}" Girele
K)ngt'
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DISCIPLINARY ACTION

I. DILAWAR K]-IAN BANGASH, DISTRICT B,

OI‘FICER KOHAT as competem authonty am of le opinion that Cog&'

Sahib Zada No.386 himself liable to be pr oceeded against as he comm.‘

following acts/ omissions within e meaning of section - 3. of the- ;

(Removal from Sewlce) Special Power Ordinance 2000.

‘

' STAmvaT"OF ALLEGATIONS

You had absented yourself from &uty without any luak
. permission vide DD No.20 oau_d 27/02/2010 of PN Cxu
. ~ Kohat up-txll now.

. Your above act speaks of your inefficiency aad
misconduct on your part, punishable under the Removal from Service (Sp
Powers) Ordinance 2000."

For the purpose of scrutinizing the - conducr of the su: s
“accused with reference to the above allegations Mr. AbdﬁlQaﬁyuim‘i)S'?
City, Kohat is appointed us Enquiry Officer shall in accordance .v\"ith the
provision of Ordinance pre -ide reasonable opportanity of bheating o ih.
Official and éompiete the enquir:y'ﬁndings within the stipxi!at’ec? period -

the receipt of this order,

oy,
1
A copy of the;%bove ts forw arded to: -

t‘J',

1. Mr. - A_bdul Qayviin, DSP_City. Kohat. The committes fin
initiating proceedings against the acqused under the provisions « -

the NWEP, Removat trom Service (Special Powel) (){dm:mu
2000.

Constable Sahib Zada No.386 'The concerned official’s with (he-
directions to appear before the Enquiry Committee, ~on the date.

time and place fixed by the Committee. for the purpose ol the
enquiry proceedings.

e
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GHARG&: SHEET

I DILAWAR KHAN BANGASH, DISTRI
OFFICER KOHAT »s competent authority, hereby

Constable Sahib _Zads_ No.386 while posted at PS}

{Special Powers) Ordinar.ce 2000.

commltted the following irregularities: - -

You had absented vourseif from duty with

P leave or parmission vide DD No.20 dated 27/
of PS Canit Kohat up-till now.

Your above act speaks of your inefficiency al

misconduct on your pari. punishabie under the Remova! Fro

And I herasby direct you further as laid down in §

60 of the said Ord;nance to put in a written defence with in 7 ¢ '

the receipt of this charge sheet as to why you should not be a%
with one or more Major Punishmerit including Removal from S

g

defined under section 3 (1) (C) of the said Ordinance and alsc sta§

action sha!l be taken against you.

A statement of aliegatior. is enclosed.

0) TRiCTP
/@ /- § <o KOHAT

CORERTEE NN LTCHMENTRA B Tar | Nsa .

the same time as to whether you desire to be heard in person.

Your writien defence, if any, should reach to the Er _'_
Officer/ Committees within the specified period, fai!ing which'it sh}
presumed that you have no defence to put in and in that case ey

et ©
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; 4~ BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR

S.A. No. 841 /2017

Sahib Zada _ versus D.P.O & Others

REPLICATION

Respectfully Sheweth,

PRELIMINARY OBJECTIONS:

All the 06 preliminary objections of respondents are iflegal
and incorrect. No reason in supbort of the same is ever given as
to why appéliant has no cause of action, locus standi, estoppel,
not maintainable, unclean hands and time barred.

ON FACTS:
1. Needs no comments

2. Not correct. The para of the appeal is correct. No manipulation has
been made but the medical prescriptions Consist’ing upon for
dozens supporfs the version of the appellant. No Charge Sheet
was served upon him nor any enquiry' was conducted being

mandatory, so the impugned orders are of no legal effect.

3. Not correct. When due process of law was not‘ adhered to, then
the punishment becomes null and void in the eyes of faw. More so,

the impugned order was given retrospective effect, so is ab-initio
vaoid.

4. Not correct. Appellant filed appeal before the authority well within
_time. |

5. Not correct. The para of\*a'bp‘é"a“'?’?‘r,ﬁéé‘arding operation of his mother
is correct. |




6. Not correct. Appeal ¢olld be filed Befdte Service Tribunal either
" W original order or a'ppeIAIate order, so the appeal is well within time

-and never hit by limitation.

GROUNDS:

All the grounds of the appeal are lega!l and correct while
that of the reply are illegal and incorrect. The same are again

adopted. .
It is, therefore, most humbly prayed that the appeal be

0 g
(@ kv
| Appellant S
Thrdut_jh U/‘/{'\ {bon.
Saadullah Khan Marwat
Dated: 30-07-2018 Advocate,

‘accepted as prayed for.

AFEFIDAVIT

I, Sahib Zada, appellant do hereby solemnly affirm and declare
that contents of the Appeal & rejoinder are true and correct to the
best of my knowledge and belief while that of reply of respondents are

illegal and incorrect.

I reaffirm the same on oath once again to be true and correct as

per the available record.

@k

DEPONENT
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~Civil Petition No. 362 K of 1999, decxded on. 17lh1 August 1999

5 i;,}g, ) | %/’ R 2003 § C M R&26 " \ ",.'.;‘}A\'f‘ e -'
/ //a 7/// ’)5/ ) /\7/ S v v [Supreme Cour! of PaMltan] IR i '
R L \) ; {/7 0)7 Presenr Nasar Aslam Zgh!.,; and Kamal Mansur Alam. JJ o .
Oy 5 Major (Retd ) ABDUL WAHnBD IKHAN—-a Petitioner =
! ,/ v L A ';:.;" vesrbus ' - n‘{ :.':l"::‘, i'“;_"'*',:
. | FEDERAL smmcn TR!BIINAL and others---Respondents .
1

. (On Appeal fmm me _pudgment of the Federnl ..ncrvicc Tribuml o .
Karachi, dated 21-4-1999, passed in Appeal No. SS(K} of 1999)

Servlce Tribunals Aci (LXX of 19"’3)-«-

----S. 4---Consutut10n uf P.a‘mt A (1973), Art. 212(3)---Appeal to Servicc.' o TR
Tribunal---Limitation---Second representation, . rejection of---Civ:l'”‘.
servant was reverted in the year 1992, he.filed repxesentauons rcpeatedly- c e
| but the Authorities did not rcply---Fmaily on 31-12-1998, the' g .
departmental appeal- fled by the- civil servant was. rejected»-Appcal.. Sl
before Service Tribunal was -filed on ' 20-1 1-1999, but the . same was o
dismissed as. time-barred---Plea faised: by the civil servant was that the - -~ . i
appeal before Service T ribunal was filed within 30 days of the order of Lo
Departmental Appellate. Authority thus the same Wwis within limitation--- I K .
Validity---Even if the order of reversion was dated 21-7-1992 but forthe . 0
. first time the Competem Au&horny had reje”tcd the rcpresentanon inthe RE
year 1998---Civil * servant’s appeal  before *Service Tribunal. filed
within 3 days of such ‘order of reversion by the Depmrtmcntal Appcllate -
Authority was in’time.--If any repxesentation of the clyil servant was -
carlier rejected "by the Departmental Authority. another order by the |
Departmental Authomy passing .a similar rejection order on second
representation would not extend the period of Exmxtatlon---Supvreme Court
converted the petition into appeal, judgment of Service Tribunal was set’

_aside and the case was rem.andcd o the Trnbunal for decasxon afxesh
[p. 828] A .

R . ’ ! e 2 '1‘- !
Ali Akbar, Adwncate Supreme C'ourt for Pctitidneif, :

S. Tariq Ali, Standing Counsel for Respondents. Nos.'l and .-

. . . I
2/Federai Government. - - R v
L Manan_ Bhatti, Assisiant Mamager Law Departmem Paklstan Lol
| Steel Mills for. Respond’entb Nos.3, 4 and S/P’akxstan Steel Mxlls PR
Corporatlon o

" Date of hearing: 17th Augasrt 1.999h
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' ' ' (Na.,xr Aslam Zahul . :

ORDER

A NASIR ASLAM ZM{ID) U =~This petmon hab been fﬂled by e
peutxoner Mijor (Retd.) Abdul ‘Wameed Khan seeking heave agalnst the . i
.judgment dated 21-451999 of: the’ Fedeéral Servnco Tribunal dismissing his * . L
appeal.-We have heard Mr. Ali Akbm. learned Advocate Supreme Court’_;i L
for the petitioner, Mr 8. Tarigq Ali, learned Standing Counsel for the - .° 0.
Federal Government, and Mr. Manan Bhaiti, Assistant Marnager, Law = oo
- Department, Pakistan Steel Mills Corpgmtnon for Steel Mxlls, and withg.'_;’--.-}r_:;. s

their assistance, referred to s]iu. tclevant record

- 2: ~ Appeal of the pneunom'r has been d:smnssed as txme-barred S -
Petitioner ‘was aggnewld by ‘the order of: his-reversion dated 21- 7-1992 ST
He filed a rcpresentatlc n-dated 28-7-1992 on.which no order was pasud B
Thereafter, according o the pietitioner, he filed repeatednreprcsentations el
and finally' by order dated . 31-12-1998 his- departmental ‘appeal was © ... -0
dismissed and he.approached the Federal Service Tribunal on'20-1-1999 ~ /" .
by filing an appeal vmhm 30 d’fuys of the:. order of thc Departmental; - e

Appellate Authonty

. " ‘The: Tnbunal has lield *zhat wlmere there is mght of appeal u:
implies one ;such.right’ and ndt its 1cpeatc¢l lemrcises and as-the order -~ . |~
relied upon by the petitioner for extension of limitation was not referable"..'_- o E
to the first representation/appéal butto a sulbscquent one, rlglht of appeal . S
under section 4 of the Service ’I”nbunals Act came to an end with the ... -
- filing of the first repxeFentdtmn/dppPal and expxry of pc*rnodi prescnbed., R

under sectxon 4 of the Ac!

3. . There is nothm 3 on the recozrd ot‘ thts petitxon that any order was BRI
passed/communpicated m the petitioner on the rc]aresemanon made by the L
‘petitioner in -1992 agiinst ‘his reversion. However, there are later - o
representations mcludm, one: dated 26-11- 1998 ‘which ‘aré termed as T
second appeals by the Tribunal but as remmde: s-representa.tions by the . =
petitioner on which. order was passed by the competent authonty and, - E
- communicated to the pe tmoner thmugh mcmoxrandum datcd 31 12-1998_ por

which read as follows:--

“Subject: -~ RESTC bRA"L ION orr 'PROMOT][ON AS 1{) G M

This has - reference to the repnesentation dated " -
26-11-1998, regarding your fitness for promotion in the grade of, I

‘D.G.M. agamst the reversion order’ dated 21-7- 1992

2. "It is to inform you that the Compctent Authonty after R
careful’ .examination of your representation for promotion-to . ¢ 7
the post of Deputy General Manager reversed vide letter dated~ -~ |
21-7-1992 has rejected your request as it does not conform to . . -

- ..
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e""

merxt Hc'm-ver, vou may invnke .such llqsgatl wmn-dies that mny

be ava:lab]l:e to wm in this regard.”

4. Mr. S. T aan Ali, learned Standing Coumel for the Federal
Government, very frankly submitted that apparently the appeal of the .

petitioner before the Tribunal was not time-barred inasmuch as on. the o

initial representation made in 1992 .there was no- declsion” by the .
competent ‘authority and the order commnunicatedl on 31-12-1998 is the -
first communication of the decision of the competent authonty and. thc
appeal having been filed on 20-1-1999 the same is a;pparently within

“time. However, Mr, Manan Bhatti, Assistant Manager. Law Department, ;:f.

Pakistan Steel Mills Corporation, submitted that neither the Trxbunal
gave any opportunity to Pakistan Steel Mxlls Corporation to place on -

record the documents to show that perhaps decision was taken:on the S

initial representation of the. petitioner' and if that -is  sa the later -
representations was of mo effect and here also notice was received by

“Pakistan Steel Mil!s Corporation only yesterday and record could not be -

produced. According to Mr. Manan Bhatti, record: might ¢ show that initial

GCrcsentatxon of the _petitic: ner was ruponded by the managemcnt. S o

&

5. Reference may be made to thw Judg;ment of this: Court in the case 'f.:'.

of Firdos Ali v. Secretary, Establishment Division (1997 SCMR 1160)
Paras. 2 and 3 of me reported alcncxszon are read as fcnllows. :

" “2.The order which aggrieved the appellam with regard o lus

seniority was passed on 4-11-1984. He filed -a. departmental
appeal against it the same month on 29-11-1984, The- Tribunal
has taken the view that immediately after filing the departmental
appeal he shotild have come to the Service Tribunal thlxin 120
days available ‘to him. The departmental ‘appeal- melf was ..
disposed of on 2-5-1990 and the appelﬁant filed the Setvxce
Appeal before the Tribunal on 30-5- 1990 :

-3 Secnou 4 of the Service 'l'ribunals Act by express words

confers a right on the civil servant to appeal against the onginal
or the appellate order of a Deparimental Antho>r1ty This right
* cannot be abridged to only original order and not the appellate
order. From the date of the appellate ordcr ie. 2-$~1990 the
* appeal filed within thirty days before the Service Tribunal was .

. : .»'~._

within time. Th" aPp@al could not be dxsmxssed as tume-barred o .

In the present case aEso even if the xmpugned ordcr of rcverslon " ‘3.',". : :
- is dated 21-7-1992 but for the first time the Competent Authority rejects| .

the representation in 1998, the petiticner’s appeal before the Tribunall,: -~

Appellate Authority will be in time. In case, however, any representation
of the pemxoner was earlz«,l rejected bry the Depmrtmental Authonty.

L

SCMR

~ filed within 30 days of such order of: reversion by the Departmental A
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another order by the Departmenta.l’Aulthonty passing a 9imilat rejcction Ly
order on a second represemtatmm wxri not extemd the pcriod of limitation. 1 3

6. Inthe cnrs.umstarmt,es, We CO! nvert tlus petmon mto appeal allow s
v the samc, set asxde the wnpu.gne‘dl jmdgmem amd rumand tlhe case to the

B opportumty to place all a:locunwntamy evidence on zecord as they may e
~desire. Fresh decision will only be taken on the question of limjtation'in '
r‘ase Pakistan "Steel Mills Cor pomnon places. on record documems,{j o
'showing earlier rejection of any representation of the pemnoner preferrcd"j;;f,ﬁ__'1,
"~ 77 in 1992 and. communication of such order to the petitioner. In such .
v~ eventuality if the Tribunal comes 10 the conclusion. that the. axppeal 18"
barred by time, the Tribunal may not” take any . d@ision on mcrits.;.‘.{_._-ij .
Othcrw:se the Trxbunal w1ll darposse of ttllm case on mem SN

‘There shall be no order a«s m ctms

Q M. H./A- 235/8

- o w3 o a

g
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KHYBER PAKHTUNKWA All  communications - should, be
) ) ‘| addressed to the Registrar KPK Service

SERVICE TRIBUNAL, PESHAWAR Tribunal and not any official by name.

No. __ /032~ st

| Ph:-'091-9212281
Fax:- 919213262

Dated: / 3 - _S -—‘ /2022

To

. The District Police Officer ,
Government of Khyber Pakhtunkhwa,
Kohat ' '

.

Subject: JUDGMENT [N APPEAL NO. 841/2017 MR. SAHIB ZADA.

| am directed to forward herewith a certified copy of Judgement dated
14.01.2022 passed by this Tribunal on the above subject for compliance please.

P

Encl: As above

-REGESTRAR K

d

KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR

P 4




