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‘ BEFO?; E THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR '
,«  Service Appeal No. 873/2018
e | Date of Institution ... 05.07.2018
e Date of Decision ... 11.01.2022

Shakeel Ashraf, Ex-Junior Clerk Session Court Abbottabad.
: - (Appeliant)

~ VERSUS

Administrative Offices, Peshawar High Court through Registrar High Court
Peshawar and one another. ' (Respondents)

Aélam Khan Khattak,
E Advocate - For Appellant

Asif Masood Ali Shah,

Deputy District Attorney o For respondents.
" AHMAD SULTAN TAREEN CHAIRMAN
‘ MEMBER (EXECUTIVE)
\\dﬁj JUDGMENT :
ATIQ-UR-REHMAN WAZIR MEMBER (E):- Brief facts of the

case are that the appellant while Serving as Junior Clerk in the Court of District &
Session Judge Abbottabad, was proceeded against on the charges of absénce and
was ultimately dismissed from service vide order dated 26-08-2009, against which.
the appellant filed service appeal No. 1374/2010 in this tribunaIA, which was |
degided vide judgment dated 24-10-2017 with direction to the reééondents to;;
conduct de-novo inquiry. As a result c;f de-novo proceedings, the appellant Was o
awarded with major punishment of reduction to lower stage in time scale, against -
“* which the appéllant filed departmental ,appeal,,;\{yhfch was not responded, hen._ﬁce; g

the instant service appeél' with prayers that the impugned order dated 10-02-
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egesre

‘2'4;)1,8 may. be set asidé ahd ‘the- appeflaht may be re-instated with all back

benefits.

02 | Learngd tdunse"!‘for the apbellanf hés cohtended that the appellant was
diSmissed from service dn the chgr,geé.. of absence from duty, But waé re-instated
by ~j‘udgme‘nt dated 24-10-2017 of.‘this tribunal and de-novo proceedings were
ordered to be cpmpleted within 90 days, but the de-novo proceedings were not
concluded within the statutory period, hence an irregu.lar'ity was committed by the
respondents and the respoi:\dents‘has passed fhe impugned order dated 10-02-

2018 much after three month's, which is violation of judgment of this tribunal and

" now the appellant is entitled for re-instatement 'in service with all back benefits;

that reduction to lower stage in time scale is major penalty by the authorized

officer, which however was duty of the authority and to this effect, the impugned

~order is illegal and is liable to be set aside on this score alone; that reduction in

the lower”grade i.e. naib Qasid is beyond his cadre as the appéllaht was directly
ointed as junior clerk; that no duration has been specified while imposing the
penalty on the appellant which has rendered the impugned order dated 10-02-

2018 as illegal.

03. Learned Deputy District Attorney for the respondents has contended that

the instant appeal is liable to be dismissed on the ground that the appellant is an

irresponsible employee, who had earlier been awarded major benalty on the

charges of absence; that the appellant challenged such dismissal in the service
tribunal and this tribunal vide judgment dated 24-10-2017 ordered for de-novo
inquiry; that during the course of de-novo proceedings, the appellant did not

appear before the inquiry officer till conclusion of the inquiry, hence he has been

awarded major punishment of reduction to lower stage in time scale; that the

appellant has got no cause of action to file the instant appeal as during inquiry
proceedings, the appellant completely failed to justify his absence before the

inquiry officer, therefore, he was rightly penalized; that the appellant was granted




| A 30 days leave oﬁ medica“l. ground: subject to the condition that he should. appear

'~ before the medical'board but he did not appear before the medical board; that as

per |éw, the appellant was réquired to apply for extension in leave as well as

appear before the medical board, but he failed to do so and resultantly after

observing all the codal formalities, he was dismissed from service; that dé-novo '

inquiry was conducted as per law and rule and well in time and the appeilant was

| ‘ ~ served with proper notices but the appellant di(jj not appear before the board on
“ | the fixed date, thereafter fresh notices were s;arved upon him but again he did

i not appear before the inquiry officer, hence the inquiry officer submitted its report
on 20-01-2018 and in light of findings of the report, the appellant was awarded

with major punishment of reduction to lower stage in time scale.

04. We have heard learned counsel for the parties and have perused the

- recorg
\A
05.

hence was referred to standing medical board, but he did not appear before the

Perusal of record would reveal that the appellant is a psyche patient,

standing medical board. The appellant was granted leave on medical grounds, but
after expiry of such leave, the appellant neither resumed his duty nor requested
for extension of leave. However, the said proceedings did not culminate into its
logical end and the penaity of dismissal was awarded only on the ground of
absence from duty. Dismissal of the appellént, however was set aside by this
tribunal vide judgment dated 24-10-2017 and respondents were directed to
conduct de-novo inquiry with specific direction to refer the appellant to standing
medical board. The respondents conducted de-novo inquiry but neither the
appellant appeared before the inquiry officer, nor the standing medical board

constituted. for the purpose, hence the appellant was again awarded with major

punishment of reduction to lower stage in time scale.

06. We have noticed that the major penalty of reduction to lower stage in

time scale was awarded without specification of time, which was not in
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. accordance with law. Secondly, the appellant was directly recruited as junior clerk
and his reduction to the lower stage in time scale lacks clarification as to which
would be the lower stage in time scale when the appellant was appointed as

junior clerk.

07. In view of the foregoing discussion, the impugned order is set aside and
the case is remanded to the respondents to conduct proper inquiry keeping in
~view the lacunas left in the de-novo proceedings sti’ictly in accordance with law.

Parties are left to bear their own costs. File be consigned to record room.

ANNOUNCED
11.01.2022
(AHMAD SULTAN TAREEN) (ATIQ-UR-REHMAN WAZIR)

CHAIRMAN MEMBER (E)
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11.01.2022 - Learned counsel for the appellant present. Mr. Asif Masood Ali Shah,
Deputy District Attorney for the respondents present. Arguments heard and

record perused.

. Vide our detailed judgment of today, separately placed on ﬁle, the
impugned order is set aside and the case is remanded to the_,_respondents
to conduct proper inquiry keeping in view the lacunas left in the de-novo -
proceedings strictly in accordance with law. Parties are left to bear their

own costs. File be consigned to record room.

ANNOUNCED
11.01.2022

(AHMA@LTAN TARgEN) (ATIQ-UR-REHMAN WAZIR)

CHAIRMAN MEMBER (E)
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06.01 .2022 - Learned counsel for the appellant present. Mr. Asif
Masood Ali Shah, Deputy District Attorney for respondents

_present. -

Arguments heard. To come up for order before the D.B |

on 10.01.2022.

\

(Atig-Ur-Rehman Wazir) Chairman
Member (E)
10.01 .2022 Learned counsel for the appellant present. Mr. Asif

Masood Ali Shah, Deputy District Attorney for respondents

present.

Order could not be announced due to paucity of time. To

come up for order before the D.B on 11.01.2022.

JD—

(Atig-Ur-Rehman Wazir) : Chairman
Member (E) :
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adjourned to 02.07.2021 for the same.

02.07.2021 ' AM?. Aslam Khan Khattak, Advocate, for the appelAlant present. [
Mr. Kabirullah Khattak, Additional Advocate General for the .

resbbndents present.

appellant to personally appear before the Tribunal. On quéry today,
- learned counsel for the appellant stated that he will contact the

appellant as well as arguments before the D.B on 07.10.2021.

\Jh—" Jj

(ATIQ UR REHMAN WAZIR) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
07.10.2021 Counsel for the appellant and Mr. Javaidullah, '

Asstt. AG for the respondénts present.

B Former seeks adjournment in order to further
’ : ' ~ prepare the brief. Request is accorded. To come up for
| arguments on 06.01,2Q22 before the D.B. ‘

(Mian Muhammad) . Chairman
Member(Executive) :

01.04.2021 " Due to non availability of the concerned D.B, the case |s L

W :

Vide order sheet dated 03.09.2020 as Well 'as' 13‘.10.2020,
learned counsel for the appellant was directed to conta'ct_.the"-‘{"--.~..s=.-‘.

appellant for his personal appearance before the Tribunal on the

next date. Adjourned. To come up for personal appearance of the




Mo
13.10.2020_ - Mr. Aslam Khan Khaftak, Advocate for a_ppellant is present. Mr.

Usman Ghani, District Attorney for the respondents is alse present.
Learned counsel for appellant was directed as per previous order
- ~ sheet to maké contact with his client directing him to appear before
| the Tribunal however, on query as to whether he has made any
| contact with his client his response in this re_gard was in negative. He
is again directed to make contact with appellant directing him to
appear before the Tribunal on 07.12.2020 before D.B. (’"

(Atig-ur-Rehman Wazir) A ('Muhamma ,
: Member (Executive) Member (Judicial)
© 07.12.2020 Junior to counsel for the appellant present. Addl: AG

for respondents present.

| Since the Members of the Peshawar High Court,
Peshawar as well as of the District Bar Associations,
Peshawar, are observing strike today, therefore, learned
counsel for the appellant s not available today. Adjourned to

04.02.2021 on_which date file to come up for argliments .
before D. . =0

 (Mian Muhamma: .
Member (E) : Member(J)

04.02.2021 Learned counsel for the appellant present. Mr. KAbirullah Khattak
learned Additional Advocate General for respondents present.

Learned_counsel for the appellant requested for adjournment.

Request is allowed. To come up for arguments o rafare D.B.

A

(ATIQ-UR-REHMAN WAZIR) (MYHAMMAD JAMAL KHAN)
MEMBER (E) -
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5[:;{/_ .2020 Due to COVID19, the case is adjourned to
i 3_/_7_/2020 for the same as before. -
] _
13.07.2020 Due to COVID-19, the case is adjourned to 03.09.2020
for the same. : ' :
03.09.2020  Learned counsel for the appellant is present. Mr. Usman

Ghani, District Attorney for the respondents is also preseht.
ArgUments on appeql heard. We deem it appropriate to
direct the learned counsel for appellant  to ensure
appearance/availability of the 'appellant in this _Tr-ibu'nal,
therefore, learned counsel for appellant is directed fo contact
his client to appear before the Tribunal on 13.10.2020. File

(M|an Muhamm d) (Muhammad Jamal Khan)
Member (Executive) - Member (Judicial)
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"™ Counsel
Muhammad Jan, DDA alongwith Mr. Bashir Ahmad,

Supdt for respondents present. Learned counsel for the

petitioner seeks adjournment. Adjourned. To come up
for further proceedings on 29.04.2020 before D.B.

T
i it 4’ '

Membér

Y Tmaglg i LAY




Service Appeal No. 873/2018

’~i3.11.2019_ Counsel for the appellant present. Mr. Ayub Amin, Advocate o

‘on behalf of respondent'No. 1 Mr. Ziaullah, Deputy Districtf_Attorney
alongwith Mr. Shabir, Superintendent on behalf of respondent No. 2
‘present. Representative of respondent No. 2 furnished fresh removal

‘order dated 31.10.2019 of the appellant which is placed on record.

‘One copy has also been handed over to the learned counsel for the .
appellant by the learned Deputy District Attorney Mr. Ziaullah today. - R
Learned counsel for the appellant requested for adjournment t'o L

examine the same. Case to come up.for,'further' proceeding on. - |

07.01.2020 before D.B.

s

(Ahmﬁa/ssan) (M. Amin Khan Kundi)

Member : Member

07.01.2020 Learned counsel for the a'ppeliant present. Mr. Zia Ullah
learned Deputy DlStI’lCt Attomey present. Adjournment
requested. Adjoum To come up for arguments on

11.03.2020 befor_e DtB. Appellant and representative of -

respondent No.2 be 'p.,ut' to notice for the date fixed.

N 2

Member : Member




19082019 Léifned counsel for the appellant present, Mr. Zia Ullah
learned Deputy District Attorney ‘aIOngwith Mr. Shabir
. Ahmed Superintendent for't:he respondents present. Learned
counsel for the respondent no. 1 pi‘esént. The'appellant_:‘ is
not present in person despite direction issue to him in the
"vprevious order sheet to personally appear in the court.
Learned counsel for the appellant is again directed to inform
“‘the appellant to appear in person ‘on the next date.
~ Adjourned. To come up for arguments on 08.10.2019 before
- DB.

-~

4

(Hussain Shah) (M. Amin Khan Kundi)
Member Member

08.10.2019 Learned cou....' for the appellant present. Mr. Riaz Khan
Paindakheil (ieame-.'if,i ~.stant Advocate General present. Learned
counsel for the appel - secks adjournment to produce the appellant

in’ compliance ¢f b Lheet dated 27.06.2019. Adjourn. To come

up for further ;vcc ~.._s/arguments on 13.11.2019 before D.B.

| 3? e - Member L
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08.03.2019

BRI

14.05.2019

27.06.2019

A}

Counsel for the appellant present. Mr. Kabirullah Khattak, |

Additional AG alongwith Mr. Shabir Ahmad, Superintendent for
the respondents present. Written reply on behalf of respondents

submitted. Adjourned to 14.05.2019 for rejoinder and arguments

before D.B. '
Uy -

(Muhammad Amin Khan Kundi)
Member

Counsel for the appellant, Addl: AG alongwith Mr.
Shabir Ahmad, Supdt and counsel for respondents no. 1

present. Rejoinder on behalf of the appellant submitted which is

| placed on file. Arguments could not be heard due to compléte

breakdown of electricity. Adjourned to 27.06.2019 for .

arguments before D.B.

M
(Ahmad Hassan) (M. Amin Khan Kundi)
" Member - - Member

Learned counsel for the appellant present. Mr. Zia Ullah
learned Deputy District Attorney alongwith M/S Shabir Ahmed
Superintendent. representative of the respondent no.l and

Adnan Shah Assistant representative of the respondent no.2

present. Junior counsel for the respondent no.l present and -

requested for adjournment. Learned counsel for the appellant is. .

directed to ensure presence of the appellant on the next date of’

hearing. Adjourned. Case to come up for arguments on

19.08.2019 before D.B.

(Hussain Shah) (M. Ahmad Hassan)
Member . Member
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31.01.2019
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028.12.2018 -~ Learned cbuhsél‘ for the appellant present. Written reply. rj’ot‘z:,‘ .

submitted. No one ‘present on behalf of respondent department. |
Notice be issued to the respoﬁdent department with direction to -
furnish written reply. Adjourn. To come  up for -Writftén__ |

reply/comménts on 3¢.01.2019 béfore S.B.

e, : g C prmne \C\ P
o "

Member

Counse] for the appellant present. Mr. Ayub Amin, Advocate on

" behalf of respondent No. land Mr. Kabirullah Khattak, Additional AG

alongwith Mr. Shabir Ahniad_, Superintendent for respondent No. 2 ~

present and requested for adjournment for filing of written reply.

~ Adjourned. To come up for written reply /comments on 15.02.2019 before

15.02.2019

SB. | %L s
' (MUHAMMAD AMIN KHAN KUNDI)
MEMBER

Learned counsel for the appellant present. Shabir Ahmad

Assistant representative of the respondent No.ZﬁT:"?'fig?;f":;ﬁ:- Junior
. A,

to counsel for respondent No.1 present and seek-jadjournment

to furnish written reply/comments. Adjourn. To come up for

written reply/comments on 08.03.2019 before S.B. -
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13.09.2018 Appellant Shakeel Ashraf in person present. Mr.

¥
i

Kabirullah Khattak, Addl: AG for respondents present.

v, %"
Ry
Y%A &

Written reply not submitted. The learned AAG requested

for adjournment. Granted. Case to come up for written

reply/comments on 01.10.2018 before S.B.

{
4
Chairiman

01.10.2018 Counsel for the appellant present. Mr. Kabiruliah -

Khattak, Additional AG for the respondents present.
Written reply not submitted. Learned Additional AG
requested for adjournment. Adjourned. To come up for

written reply/comments on 12.11.2018 before S.B.

AL~
{(Muhammad Amin Khan Kundi)
Member
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e 12.11.2018 Duc to retirement of Hon’ble Chairman, the
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v ‘I'ribunal is defunct. Therefore, the casc is adjourncd.
i ''o come up on 28.12.2018. Written reply not reccived.

Representative of the respondents not present. '
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FORM OF ORDER SHEET

Court of

Case No.

K13 2018

S.No.

Date of order

proceedings

Order or other proceedings with signature of judge

-2

Appells

«

Security

10/07/2018

11 -F-20)%

1.08.2018

nt
J&

Deposited
ycess Fea

»

The appeal of Mr. Shakeel Ashraf resubmitted today by Mr.
Aslam Khan Khattak Advocate may be entered in the Institution

Register and put up to the Worthy Chairm“] for proper order plea'se.'

m .
REGISTRAR 1¢/2] 12
This case is entrusted to S. Bench for preliminary hearing to

be put up there on” 0 | ﬂ%’%/&’.

CHAIRMAN

Mr. Aslam Khan Khattak, Advdcate counsel for the

appellant present and heard in limine.

Contends the major penalty has been imposed by the
authorize officer whereas he was not competent to péss
such order and secondly that no period has been
mentioned while awarding major penalty to the

appellant.

Points raised need consideration. The appeal is
admitted to full hearing, subject to all legal objections.
The appellant is directed to deposit security and process
fee within 10 days. Thereafter, notices be issued to the
respondents. To come up for written reply/comments on

13.09.2018 before S.B.#:

ST N

> SpR— RN
OB TS S WALD

Y

Chairman .
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The appeal of Mr. Shakeel Ashraf Ex-Junior Clerk Session Court Abbottabad received today

i.e. on 05.07.2018 is incomplete on the following score which is returned to the counsel for the

appellant for completion and resubmission within 15 days.

Annexures-A & C of the appeal are illeg'ib|e which may be reblaced by legible/better one.

No. /3.577 /ST,

Dt. 2018. | | l

Qo vy .
REGISTRAR B2 | 1D
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

‘ PESHAWAR.
Mr. Aslam Khan Khattak Adv. Pesh.

.f{e; %ém/[ﬂ’&ﬂ( 4%/&/ &Wf&ém/p/w

o 1/7) 201 ¢

~dasy
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BEFORE THE KHYBER P AK]:]_'I‘UNKHWA SERVICE TRIBUNAL PESHAWAR
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Shakeel Ashraf, Ex- Junior Clerk Session Court

Abbotabad Appellant.
Versus
Administrative offices, Peshawar High Court through
Registrar 11igh Court Peshawar Fitc .
.................. eiiiiiiiioo....Respondents
INDEX
St Descr'iption"df Documents Annexures Page Nos

1 Memo of appeal with

affidavit T -6 S
2 . |impugned order dated A 7
10/02/2018 _, |
3 |30 days Medical Leave B g )
4 otra”ér dated 26/08/2009 | C g./0 -
5 | Judgment dated 24/10/2017 D -' {
| /=14y :
6 Departmental appeal dated E
09/03/2018 I
7 |Order No. 2347/ST dated F /4
31/10/2017
8 |wakalatNama |~ = ~

Appellant/Petitner

Through }//
g A e

Aslam Khan Khattak
Advocate, Peshawar.

Dated: 5 -07-2018




AE £ KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
/ PESHAWAR

WMW??Z//B

Shakeel Ashral, Ex- Junior Clerk Session Couft
Abbotabad Appellant.

Versus ‘{‘Ly.',’chg: Tripunal
}\, Administrative offices, Peshawar High Court e ,LLZB——’
through Registrar High Court Peshawar. piary No-
(2. District Session Judge, Abbotabad. i 2__’_’___‘5_,_29../8

pated

................. Respondents

APPEAL UNDER SECTION 4 OF KPK
SERVICE TRIBUNAL ACT 1974 AGAINST
THE IMPUGNED ORDER DATED 10-02-2018
VIDE ANNEXURE ‘A’ WHEREBY THE
APPELLANT HAS BEEN REDUCED TO
LOWER STAGE IN A TIME SCALE.

PRAYER,

ON ACCEPTANCE OF THE APPEAL, THE
IMPUGNED ORDER _DATED 10/02/2018 AT
ANNEXURE ‘A’ MAY BE SET ASIDE AND
THE APPELLANT MAY BE REINSTATED IN
SERVICE WITH ALL BACK BENEFITS.

F Eéﬂféé:@-day

nssm
€ ‘7’ f9 Respec{/ully Sheweth :-
Brief facts leading to the instant appeal are as
under:-
[
Re...s
armd ;j??;htod to -d.a.\;\;

. That the appellant fell ill during 2009 which badly

has effected his health and thereafter respondent

~e"1357‘>f f»

No.2 has sanctioned him 30 days medical leave

from 18-03-2009 to 17-04-2009 vide annexure ‘B’







2. That the appellant during his one month medical
leave did not recover and so he was unable to

report his arrival for duty.

3. That the respondent No.2 though was duty bound
to extend his medical leave but instead of doing so,
he dismissed the appellant from service vide order

26/08/2009 at annexure ‘C’.

4. That the appe}lant against his dismissal order has
filed service appeal dated 10/07/2010 before this
Hon’ble Tribunal which was accepted vide

judgment dated 24/10/2017 at annexure ‘I’

5. "That the authority was directed to proceed a fresh
against the :a})pellant under Khyber Pakhtunkhwa
Government Servant (E&D) Rules 1973 in light of
observance and to conclude the denovo enquiry

within a period of 3 months. b

6. That the enquiry was conducted but was not being
completed within the specified period and the

impugned order dated 10/02/2018 at annexure ‘A’

has been passed by respondent No.2 and the




appellant has been awarded inajor penalty of

reduction to lower stage in a time scale.

. That the appellant has filed his departlﬁent'al

appeal dated 09/03/2018 vide annexure ‘E’ and 90
days have been passed and no reply has been
received so far and hence this appeal inter-alia on -

the tollowing grounds:-

GROUNDS:

A. That the appellant was dismissed from service due

to his absence of 18 days from duty due to his

illness. His appeal has been accepted and the

authority has been directed to -proceed a fresh

against the appellant under the Khyber

Pakhtunkhwa Government Servants (E&D) Rules

1973 and to conclude the enquiry within a period
of 3 months from the date of receipt of judgment.
The judgment dated 24/10/2017 vide order No.
2347/ST dated 31/10/2017 has been sent to
Respondent No.2 at annexure ‘E’. which might has
been received on 2™ or 3" November 2017 and

thereafter, the Respondent No.2 has passed the

impugned order dated 10/02/2018 much after 3




months which is 1n violation of the judgment dated

hl

24/10/2017 and now the appellant is entitled for

reinstatement in service with all back benefits.

. That the reduction to lower stage in time scale is

' major penalty which has been imposed upon the

D.

appellant by the authorized officer which was the
duty of the authority. To this effect the impugmd
order dated 10/02/2018 at annexure ‘A’- is illegal
and is ]iable to be set aside on this score alone.
Moreover, the reduction in ‘lower grade i.e, Naib
Qasid is beyond his cadre as the appellant was

directly appointed as Junior Clerk.

That no duration has been specified while
imposing the penalty on the appellant which has
rendered illegal the impugned order 10/02/2018

while reducing the appellant to a lower stage.

That the denovo enquiry has not been concluded
within 3 months which is in violation of the
judgment dated 24/10/2017 of this I-Ionourab.le
‘I'ribunal. So the impugned order dated 10/02/2018

is illegal and is hot sustainable under the law and is

liable to be set aside.




E. That the impugned order dated 10/02/2018 " at

anncxure ‘A’ is  illegal, malafide, without
jurisdiction and without lawful authority and is

Jliable to be set aside.

F. That the appellant seeks lecave of this Hon’ble
Tribunal to rely on additional grounds at the time

of arguments.

It is, therefore, prayed that on acceptance of
appeal, the impugned order dated 10/02/2018 at
‘annexure ‘A’ may be set aside and the appellant
may be reinstated in service with all back benefits
to meet the ends of justice.

Dated:_ﬂowzm 8 - é ;

Appellant
Through , %,
roug A

Aslam Khan Khattak
Advocate, Peshawar.
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BEFORE, THE KHYBER PAKHT UNKHWA SERVICE TRIBUNAL PESHAWAR

Shakeel Aslwaf,l]:fix» Junior Clerk Session Court
Abbotabad e Appellant.

Versus
Administrative offices, Peshawar High Court through
Registrar High Court Peshawar Ftc
...................................... Respondents

Affidavit

[, Shakeel Ashraf, Ex- Junior Clerk Session Court

Abbotabad, do hereby solemnly affirm and state on oath that
the departmental -appeal has never been returned to me with
direction to approach the proper forum. My above statement 1S
true and correct to the best of my knowledge and belief and
nothing wrong has been stated by me in the matter.

by

Deponent
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Better Copy

Accused/ official submitted an application for earned leave with effect from

18/03/2009 to 17/04/2009 (Flag “A”). The same was received in the office on |

06/04/2009. My predecessor in office accepted the application, however,

directed the accused/official to appear before Standing Medical Board for his

medical examination. (Flag “B”). Despite direction by the authority,
accused/official failed to appear before SMB and also intentionally absented
himself from duty from 05/06/2009 to 23/06/2009. In consequence thereof, he
was served with Show Cause Notice on 10/07/2009. (Flag “C”) however, he failed
to submit reply to the Show Cause Notice Resuitantly, he was dismissed from
service vide order dated 26/08/2009 (Flag “D”). - -

Feeling aggrieved, accused/ official preferred a departmental appeal
which was rejected vide order dated 10/06/201_6. Later on, accused/ official said
appeal was accepted vide judgment dated 24/10/2017. (Flag “E”) whereby, the
authority (District Judge) was directed to proceed afresh against the
accused/official under KP Government Servants {(E&D) Rules 1973. Accordingly,
learned Senior Civil Judge Abbottabad was appointed as Authorized Officer, who
appointed Mr. Iéhfaq Ahmed, Civil Judge — IV Abbottabad as inquiry Officer (Flag
“F"). Learned inquiry officer conducted fresh inquiry and on cohcl_usion thereof,
submitted the report to Authorized Officer {Flag “G”).

As per report of inquiry officer, the accused/official was served with |

the notice who once appeared on 11/01/2018 and thereafter did not appear till
conclusion of inquiry. The authorized officer, while agreeing with the findings of
inquiry officer, awarded penalty of reduction to a lower stage in a time-scale, as
envisaged under section 4(b) (i) of Government Servants (Efficiency and
Discipline) Rules, 1973. (Flag “H"). '

‘Undersigned  being competent authority agree with the
view/recommendation of authorized officer. Office shall do the needful
accordingly. This file consigned.

Announced
10/02/2018

SOFIA WAQAR KHATTAK
District Judge Abbottabad/
Competent Authority

!
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STONS JUDGE, ABBOTTABAD

- OFFICE OF THE DISTRICT & SE

\ 2

QFFICE _ORDER-

20 days me lical, 1eavb wees

t0‘1? ot.2009 on medical gronnd- is hereby ‘sanctiénéd

ravour of Mr. Shakesl Ashraf Junior Clerk/hoharrlr

Y

‘ attached to the Court of Civil Judgeﬁll ‘Apbottabad
\ sject to entitlement. ‘
A . Had he not gone on ledve, he

would continue in “the above post.

Digtrict & S“sslon.

B o B Avbottabad. |
No 795-9¢ 2/4 Dated Abbo:tabad the fo] 9/ /9\0

..__-__--.-l-'-_'-d

Copy [forwairded to . the i-
Seniol. Clvit Judg‘e' Abbot tabnd.

2. District Account Officer, Abbottabed
3. Givil Judye-1I, Abbottabad.

oL o '§Ifiqia1 concerned.
5. . bfﬁicc'gory.

N )

B\, District & Sessions
: Avrottatad.

£ 18.0% ).r. o
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Better Copy @

OFFICE OF THE DISTRICT & SESS!ONS JUDGE, ABBOTTABAD
No: Dated Abbottabad the /2000

OFFICE ORDER

WHEREAS Mr. Shareef Ashraf, Junior Clerk, remained absent from duty
unauthorizedly from 05.06.2009 to 23.06.2009:
AND WHEREAS his explanation was called for vide this office No. 1104-1/4 on
10/06/2009 which was received by him on 23/06/2009 but no reply was offered
by him till date;

AND WHEREAS he was also informed on 23/06/2009 to appear before standing
Medical Board fixed for 25/06/2009 to assess his psychological suitability for
service in this Department but he did not obey the said order:

AND WHEREAS he is again absent unauthorizedly from 24/06/2009 till date
without any intimation to this office:

AND WHEREAS his unauthorized absence is a misconduct W|th|n the meamng of
Govt of NWFP (Efficiency and Discipline) Rules 1973. E

AND WHEREAS a notice was issued to the said official. V|de this offlce order No.
1310-2/4 dated 10" July, 2009 asking him to show cause his, to why the major
penalty ofdlsmlssal fr,om service shall not be imposed upon him; e

-

AND WHEREAS: the said official has falled to respond to the said notice till date
desp|te service: . -

AND WHEREAS the said ofﬁcaal has opted to remain absent unauthorlzedly till
date; ,

NOW THEREFORE Mr. Shakeel Ashraf Junior Clerk is dismissed from serwce W|th
immediate effect.

(ABDUL MATIN) -
District & Sessions Judge,
Abbqttabad/ Authority

- e
Ld

ezl
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WHEREAS Me. Shakecl Ashrall Junow Clerk: emained absent from dues

.- un.tu!hon,'cdl\ [ronm 05.06.2009 10 23.06 Fo);

AND TFHTEREAS lli\‘ L‘\'plu'n'l{inn \\.':1\'. c:lilu-nl lor vid + this oltice Na. Tio-b-144 on

lnm :ll date; - " ) ' é-— 7/5

. ,~

w ANI) H’HLRI fl.S he wa also informed ¢ J3 0672009 to appear before standhie:

S Medical Boa d fixed Im 23/06/2000 (0 avaee his mvehological suitabiling ©x

service in thiy I)cpznrlmc’nl but he did net obey the siic order:

AND H’III‘R['A.S he is .m,.un absent ueanthorizedl from 240672009 Wl i

- "thlu)ul .|nv ulllm.llmn ln this oflice:

’v .

Govl ol NWIP (l Ihcwncy and Discipling) Rutes 19731

}

4

1

} ‘>, . --ANJ) ‘VJIIL{‘L/LS his anauthonized -Ib-ul“kr i o wadscenduct within the un,.mm" 0l
1

1

{

!

. , . AND 'WI]]:REAS a ilolicc avas issucd Lo ffmc suid officiat vide this oFfics ardar fn
el !
i M;'h 131G )/4 dated 10 Jul)f, 2009 asking lum to show cause his (o why ll'c s
» y )

A . GAd

§ w“‘; | puhl“V or(lhlI1lb5“1 from scrvice shall not s insposed pon him:

) .

- erm | | | . e o :
Y AND WHEREAS the satd official has {hiled 1o respon | o the said netice tll daie

4 . .
i . 4 . ; "
V - despite service;

AND WHEREAS the said official has opted 1o remain absent unanthorizediy it
; .

dalg; i
. ! M Y‘ * ‘. N .
. N()W THEREFORE My, Shakee! Ashizi duetor Clerk iy dismissed frony seeviey
w ith unmuh.t@gﬁul . : '\ N
e 10T o R AV N
> ! . , |
, M . ] i C(ABDUL MATIN)
o - £ ot . Yistricl & Sessions Judpec,
%3 AWV - Lo E
f‘; o Ay » Abbottabad / Authority
v S c‘\‘;‘.',i"' NN SN . . ' ,
. '05?“\ ',':.. .. )

P . o

o

iz

‘ , S . : - /‘)"7"/(.1— “n’é
. .'v: SNPIETA .
. . ,.. ...:: . L )( ) g (//P }3{\{- /)/C C‘\",
L / L \ et (g\
‘ (H'l«l(A’\()l 'l;[ll‘ DISTRICT & SESSIONS TUDGE, ABBOTTTARBAD
:\\’o‘. -‘ ) J J Dated Abbottabad the . 72w
\.‘. .' o~ -'{‘, /,./ :

pitestAd
P
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Better Copy

No. 1305-10 /4 ’ Dated Abbottabad the 26/8/2009

Copy forwarded to:-

NoubswN e o

The Worthy Registr_ar, Pieshawar High Court, Peshawar.
The Senior Civil Judge, Abbottabad.-

“The District Accounts Officer, Abbottabad. .

The Nazir of this court. o
Clerk of Court of Senior Civil Judge, Abbottabad..
The official concerned.

Office copy.

(ABDUL MATIN)

" District & Sessions Judge,

Abbottabad / Authority.

pested
s’
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RS s Appeal No. 1374/2010
. jlf:‘s.'[.i}' we § ,-‘%4 oy

Date of Institution .., 12.07.2010

|
! Date ol Decision ... 24.10.2017 b
trial Estate, Mandiyan, Abbottabad. (Appeilant) )
i
g EA oy L. . . N
", The’Administrative Officer, Peshawar High Court. Peshawar through Registrar,
Peshawar High Court, Peshawar and another. (Respondents)
th el . T

_‘F'ASLAM KHAN KHATTAK, FFor appellant ‘
dvocate I

R . .

dl. Advocate General FFor respondents, }

: '.;’ - -‘: -';.. . 067
D :_1-'!"‘\'”;}1“_ "‘,,-‘ .
et MRENTAZ MULTAMMAD KILAN. CHATKMAN

LIEMR, GUL ZEB KHAN, .. MEMNIR :

&

)

JUDRGMENT .
NIAZ MULTAMMALD KUAN, CHATRMAN.- Arguents ol the
Yoo kb .
W leln

learned tounsel lor the partics heard and record peruscd.
o .
&} ﬁ{:ﬁ‘f\,l . H : -

Rty FACTS
'?"E,f'._‘ N R B
:‘I‘,f,n. ,‘;1_*'1'32.;;}; . The appellant was dismissed {rom service on 26.08.2009 by the Computent
S St
. s \‘ ‘ . » » . . - .y .
P Y. ‘Authority, against which he [iled departmental appeal on 29.09.2000. The siid

2
k' \
KA G Y

) t}epé’rtmcmal appeal was rejected on 10.06.2010 and the appeltamt therealter filed

» e b
SR : : '
.o the present service appeal on 12.07.2010.

o,

Peshawar J
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ARGUMENTS.

™ The learned counsel for the appetlant argued that in the year, 2009, the

.(ﬁir‘ " X R . .
appellant proceeded on leave for 15 days on medical grounds and therealier he

e

Tt

[ \

" Rules, 1973 and issucd show cause notice and then dismsed the appetlant. Fhat

_no charge sheet cle. was issucd 1o the appeltant nor any enquiry was conducted.
R
\ $5 "

bk 37 ,
R proceedings were conducied under the Khyber Pakhiunkhwa Government Servants

balt 2PN

3 (E&D) Rules, 1973 in the year, 2009 when the Khyber Pakhumkhwa Removal from

b

T ervice (Special Powers) Ordinance, 2000 was in vogue. He pressed inio service

oo

me judgments of the Supcrior Courts reported as 2008-PEC(C.S) 1055, 2003-
vy

3

S
Y eEATE

Y N

o 1) "P' .k

TR S . . . . . . .
appointment of the Authorized Officer s an iegadity, e fupther relicd upon
‘i' .

R

A

o=
= -

B35

‘another judgment reported as NLR 1991-1D-271. i support ol his contention thit

voon o . o
major punishment could not be granted in case ol absence.

]
Lk

'On'the other hand. the learned Additional Advocate General argued that the

. departmental appeal was time barred and the present service appeal is also time
PRI Y
barred and the appellant was required to have filed the present service appeak within

‘:;:t;_IZO days after filing of the departmental appcal. The learned Addl. A.G Also argued

LY .
¥
AN

that"the present service appeal is time barred or 3 days on the ground that it wis

Pomarerse re e




y of dismissul from serviee upon the

e X0 li'ofity has rightly imposed the penalt

2l

*  CONCLUSION.

2, N ‘ "' -
19 "The applicability of the Khyber Pakhtunkhwa Government Servants (E&D)

’“ L‘“ . . - e . . .
"Rules, 1073 s to be decided Lirst. Phe employees of the Courts subordinate to the

!l
Uy .
NS LE

- High Court do not fall within the definition of “person in Governmunt serviee” as

s s L . . .
.per definition given In Section-2(c) of the Khybc; Pakhtunkhwa Removal from
ans that the appetlant being

._$hqi:v*‘\ce_ (Special Powers) Ordinance, 2000 which me

. ‘émployce of the subordinate court ta the High Courl is not a person in Government
S0P g ;
service for the purpose of the said Ordinance. Theretore, the Khyber Pakhunkbwi

, overnment Servants (E&D) Rules, 1973 arc applicable to the present €ase.

L
Coming to limitation, the present appeal was dated an 10072010 and

O\‘t.l

i
IS S - . .
‘1feceived in the office as 12.07.2010 as 11" July 2010 was Sunday. The
. -departmental appeal is also not time barred as Hmittion starts {rom the date of

conimunication. The appellant wils dismissed duc o abscnce and he wids ot

-
ated the order on the same day. The appellate authority has also notruled ;: : ?

S
" communic
Al INQ . 7

o
about limitation of deparumental ¢ . )
, i -~

Y
' < .
ants (1&1)) Rules, 1973

7.+ . Under the Khyber Pakhtunkhwa Government Serv
the' case of willful absence three  oplions were avpilable  tor pracecdings

departmentally. The onc was Rule 8-A under which the procecdings could be

initiated and can be taken 10 its logical end by the Authorized Otficer and not by the

Authority.- The second was the regular enquiry under Rule § of the said rules and
L

this regular cnquiry was also to be conducted by the Autharized Officer and not by

the Authority. The third was dispensing with the regular chguiry ander sub rule 2 of

o be made by the Authorized Ofticer and
. t

}]ﬁ Rule § of the said rules and it was also L

e




S .
- {f.., .

~‘not by the Authority. But in the casc in hand. the whoie proceedines were

_ undertaken by the Authority and the Authority did not procecd winder any of the

. above mentioned three options. Neitaer he procecded under Rule 8&-A nor ac

‘conducted the repular enguiry nor e dispensed witiy the conduds ol the engairy. The

. whole proccedings arc therefare coram-non-judice and are (CUNE
7, The comments of the District & Sessions Judpe. Abbotlshad 1o e present

-appeal suggests that the appellant was a case of psyche and wis relerred o Standing

he said Board, But the said procecdings

", Medical Board but not appearcd betore t

-

" were not culminated into its logical end and the penmity of dismissaiwas aw arded

.+ only on the ground ol absence from duty.

.9, " “Consequently, this appeal is accepted and e Authority i directes o
-, proceed afresh against the appellant under the Khyber Panbitanihwa Goverament

< Servants (B&D) Rules, 1973 i the lipht ot

AR IR TN TERTHUNT TEIN G and o

period off 3 months from the date of receipt of i

ptrt L

on that the appetinnt sioudd
»%4)

T conclude the cnquiry within a
*judgment. In case the Authority comes 1o the conciusi

be reterred to e Standig

.. be proceeded on medical grounds, then he shouid

ths and cold procesid aecondingiy. I

Medical Board within further period of 3 monii

case time scheduie is not honored, the appeliant shail be peinstated i oserviee, The

e

issuc of back benelits of the appeliant shatl be subject o the tinal oulooie

1iie T vomeapriies e

< denovo proceedings.

Partics are lelt o bear i o vonts

.

the record room,

‘VWL@% S/D//_ A/j‘ag /‘/{'L(,!)’\@luuwmc(} K«(‘O‘J‘/\/
—_ %{Lﬂt"'w""}

D/~ @2((/(7((’/{? [Clrot,
) I toey

¢ of Presentation of Anplicntion X)—{0 /=
Number of \Vor:.’.s.._..l.(;.’(fo.__ ! 4

Copying "oz [..O - ..
“ Urgent —— . o
i Tota)




The District and Session Judge Abbottabad

“Departmental appeal against the impugned order dated
10-02-2018 whereby | have been reduced to lower stage.

- On acceptance of departmental appeal, the impugned
order dated 10-02-2018 may be set aside and | may be

reinstated on my original post of junior cierk with back
beneéfits, -

Respectfully Sheweth!

Brief facts of the instant departmental appeal are as

1. That | was inducted in service as junior clerk in session
court Abbottabad in the year 2003,
2. That | performed my duties throughout my whole service

with clean record and to the entire satisfaction of my

superiors. , . . '

. o : | ﬁ.[j)ﬂé//
3. That't fell il during March 2009 and the Honorable District 257
' & Session Judge Abbottabad has granted me 30 days e

medical leave from 18-03-2009 to 17-04-2009. But | did
not recover and | was entitied for further extension of
medical leave but instead é)f ‘doing s0, he has dis;"nissed
me from serviée vide ofder dated 26-08-2009 with
‘immediate effect. o

li_.‘Th;t thereafter, | had filed service appeal datad 10-07-
2010 before the Khyber Pakhtunkhwa servic s Tribunal
Peshawar which was accepted ‘on 24.1-10-20177 after 7
years 3 months and 14 days. (Copy of the judgment déted,

24-10-2017 is at annexure ‘A’)




-Grounds

. The authority has been directed to proceed afresh against

me under Khyber Pakhtunkhwa Government servant

(E&D) Rules 1973 in light of observation and to conclude

the denovo enquiry within a period of 3 months.

. That the enquiry was concluded and the impugned order

dated 10-02-2018 has been issued to which | pray that the
same is illegal and may be sel aside in view of Tollowing
grounds and | may be reinstated in service with all back

benefits:-

A. That | was dismissed from service on account of my

absence from duty from 05-06-2009 to 23-06-2009 which
was only 18 days which was never intentional, but | was
sick and | was. unable to perform du.tv and my dismissal
from service was harsh one. Now my appeal has-been
accepted after 7 years 3 month and 14 days. The
authorized officer in capacity of authority has imposed
upon me the' instant reduction to lower stage vide
impugned order dated 10-02-2018 which is also a major

penalty and the power of authorized officer is limited to

awarding of minor penalty. So the impugned order dated |

10-02-2018 is liable to be set aside on this score alone.
B.That instant appeal has been‘det'ided on 24-10-2017 and
the authority was directed to complete the. denovo
enquiry within a period. of 3 months failing which the
appellant would regain his position before the impugned

order dated 28-08-2009. The whole process has been

completed -on 10-02-_2018' within 109 days which is.

beyond 3 months and now | am entitle to regain my

P2
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~position before the 28-08;-2009 l.e reinstatement on

junior clerk post,

~C.That for mere 18 days absence from duty due to iliness

- Was never intentional but was due to illness and penalty
. of dlsm!ssal from serv:ce was.imposed upon me was very

harsh one and now the authorized officer has converted it

to reduction of Iower stage which is also very harsh and is
©a major penalty to which he was also not authorlzed the
" same is liable to be set aside to meet the ends ofJust:ce

D.That my appeal has now been accepted and I do not,

deserve for imposition of' the instant penalty ie.
reduct:on to lower stage which is also a major penally and
which s hot sustainable under any law in view of

acceptance of my appeal.

E. That even otherwise legally speaking under section 24A of

Genefal Clauses act, any authority "may review, alter or
modify its own order. So the ordor dated 10-02-2018 may

.be set aside. | may be reinstated in service will all back

benefits.

It is, therefore, prayed that on acceptanée of this

departmental appe'al, the impugned order dated 10-

02-2018 may be set aside and | may he reihstated in,

service with all back benefits,

Yours Ohcdicm’!v

ol

Shal\cel Ashrat, Ex
Junior clerk

Session Court Abbottabad

7



KHYBER PAKHTUNKWA SERVICE TRIBUNAL, PESHAWAR /g

No. 2347 /ST Dated _31 710/ 201

The District & Sessions Judge, .
Government of Khyber Pukhtunkhwa, . N
Abbottabad.

JUDGMENT IN APPEAL NQ. 137472010, MR. SHAKEIL ASHRAF.

I am dirccted to forward herewith a certified copy of Judgement dated
:24,10.2017 passed by this Tribunal on the above subject for strict complinnee.

~

‘-
RAN

YIRS

R I%R‘rﬁ‘ i

KHYBER PAKHTUNKIWA
SERVICE TRIBUNAL
PESHAWAR.,




’ GS&PD.KP- 1622'5-R$T-15;000 Forms-05.07.17/PHC Jobs/Form A&B Ser. Tribunal/P2

'~ o L “B”

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR. y@ﬁf

JUDICIAL COMPLEX (OLD), KHYBER ROAD,

PESHAWAR.
.No.
o Appeal No.......... < ”...':’..-.'T.,'P. ............................ of 20
/ ;7 ' / /g‘
....... Litreeuind g oo f 5 ......Appellant/Petztzoner
“en i/ .Z""‘ﬂ” “é}% /o.u .‘/%ﬁwﬁ) .
{;3'\ g»,{// ,6{/" 1 rZZ/ / ;
Lo e Vi S ?7(/0’ /
£ s d slesrascay wheres % /‘/ /f("‘) CE}QS}‘ y ‘
A o 0L . - ,..f / Wl
ﬂ _ v fc&/,gg.'/,’“f’,oﬁ( v// /ﬁ > ( [/"'Jé‘/" /ﬁj’/ﬂ
.................... IR Hs

¢ R’e'spondent No

Notice to: ‘—”b/(,j%f,;é%,(wg /é{/

WHEREAS an appeal/petltlon under the provision of the North-West Frontier
Province Service Tribunal Act, 1974, has been presented/registered for consideration, in
the above case by the petitioner in this Court and notice has been ordered to issue. You are

- hereby informed that the sald appeal/petition is fixed for hearing before the Tribunal

ONeccreeerseoprrrassessssossroncsssanssspssnssnsgsss ».at 8.00 A.M. If you wish to urge anything against the
appellalpt/ ti’ho ]é' erty to do so on the date fixed, or any other day to which
the case may be p stpo d el r in person or by authorised representative or by any

Advocate, duly supported by your power of Attorney. You are, therefore, required to file in '

this Court at least seven days before the date of hearing 4 copies of written statement
alongwith any other documents upon which you rely. Please also take notice that in

. default of your appearance on the date fixed and in the manner aforementloned the

appeal/petltlon w1ll be heard and decided in your absence.

Notice of any alteration in the date fixed for hearmg‘of this appeal/petition will be

given to you by registered post. You should inform the Registrar of any change in your '

address. IfyOu fail to furnish such address your address contained in this notice which the
address given in the appeal/petition will be déeemed to be your correct address, and further
notice posted to this address by registered post will be deemed sufflclent for the purpose of
this appeal/petltnon ‘ :

cGOpy of appeal is attached. Copy of appea.l has already been sent to you vide this

s i tn.

o R : T T e
office Notlce NO 000000000000000 ...0‘0.' .......................... dated POROPIINRBOBINBINNININBIRISEINGS Q.'.OOD.'.
o i X R ) Thmm s """—"'-‘w . ) . )
Given under my hand and the seal of this'Court, at Peshawar this.......ceopbiinneiicnne
-A ‘ - . ) . //t"l {')’
Day Of.o.u‘ cacesesececcsnses o 0000000000 y . - * 000/:0'0010; ooooo sP0000n000n 20 e )
L o % preTTe o W
. . : / 1 I . 13 ,‘) .

ybér P tunkhwa Service 'I‘rlbunal

Peshawar.

Note: 1.  The hours of attendance in the court are the same that of the High- Codzai(' ept Sunday and Gazetted Hohdays
2. Always quote Case No. While making any correspondence.




'BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.873 /2018

Shakeel Ashraf....cocoieiiiiiiiiiicii. ... Appellant
Versus
The Registrar PHC & another.............. Respondents

1. | Misc: Applicatmn with Affldawt _ 1-3
2. | Commencement of Enquiry : 02.12.2017 | Reply/l
' 07.12.2017
1 3.. | Notices and Order Sheets. ;1')3;3{'7/ Reply/2
o _ | 08.01.2018 .
4. | Fresh Notices and Order Sheets A Reply/3
3. | Enquiry Report 18.01.2018 | Reply/4
6. | Order A 120.01.2018 | Reply/3 | |

Respondent No.1
(Registrar, PHC)
Through

Khaled Rahr’lqan
Advacate, / o
Suprepe Cou /r of Pak:sfan

4-B, ltaroonfl\'lﬁ‘mon

Khyber Bamr» Peshawar

Off: Tel: Qc)l '7'5974\8
Dated: 5 & /03/2019 | Cell # 0345-9337312
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| BEFSTRE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.873 /2018

- Shakeel ASHEAE .+ seeese e e inneeennnno o Appeliant

Versus

The Registrar PHC & another...........oooovienncninn Respondents

REPLY ON BEHALF OF RESPONDENT No.1 (REGISTRAR PHC).

Respéctfully Sheweth,

Preliminary objections.

L That the instant appeal is liable to be dismissed on the ground that appellant
is a irresponsible employee who had earlier been awarded major penalty by
the Respoident on absence without any prior sanction of the respondent
which was challenged before this Hon’ble Tribunal and remitted the appeal
for denovo enquiry. Thereafter, he was issued Notices but despite proper
scr'vicé'he did not appear before the Enquiry Officer till conclusion ol the
enquiry, hence he has been awarded again major punishment of reduction '

to lower stage in a time-scale.

I1. That the appellant has got no cause of action to file the instant appeal
because during enquiry proceedings appellant has completely failed 1o
justify his absence betore the Enquiry Officer hence, rightly been imposed

upon major penalty,

[1l.  That the appellant has concealed material facts from the Hon'ble Tribunal
and has not approached the Hon'ble Tribunal with clean hands, thereflore,

the instant appeal merits outright dismissal.

V. That the appellant is estopped by his own conduct to file the instant appeal

because he did not appear before the inquiry officer during proceedings

against him.
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Need no reply. However, it is narrated that 30 days medical leave had been
sanctioned in favour of the appellant due to his illness but subject to the
condition that he would appear before the Medical Board but he did not

appear.

Incorrect hence denied. Appellant was required under the law to apply for
extension of leave as well as appear before the Medical Board which he
failed 1o do so, and resultantly after observing all the codal formalities he
was dismissed form service, however, the appeal was remitted to the

department for denovo enquiry.

Misconceived. It is explained that the assertions of the appellant are

fictitious. Proper enquiry was conducted against the appellant in due time

Reply/1) and he was issued notices by the inquiry officer vide Order Sheets
(Annex:-Reply/2) but appellant did not appear before the fixed date.
Thereafter, fresh Notices were iséued to him but again he did not appear
before the inquiry officer vide order notice and Order Sheets (Annex:-
Reply/3) despite proper service accused/ofticial failed to do so before the
Enquiry Officer till conclusion of the inquiry. Eventually vide Enquiry
Report dated 18.01.2018 (Anhcx:-Repin) with the observation “rhar
accused/official had not appeared before the Enquiry Officer therefore, in
circumstances it could safely be held that the official under enquiry had
nothing to say in his defense,” therefore, appellant completely failed to
justify his absence before the enquiry officer hence, Enquiry Report was

submitted before the authorized officer on 20.01.2018 (Annex:-Reply/s)

. thereby awarded him penalty of reduction to lower stage in a time-scale

under the relevant law. It is significant to add here that the service appeal of
the appellant was accepted by this Hon’ble Tribunal on technical ground
with direction to conduct a fresh enquiry. Moreover, appellant has

confronted that he had not applied for his extension of medical leave.

Incorrect hence vehemently denied. Already explained in the preliminary
objections. It is significant to add here that though appellant was sanctioned
30 days medical leave but subject to the condition to appear before the

Standing -Medical Board- on .25.06.2009 to assess his psychological




suitability for service but he did not obey the said order and he again
absented himself from 24.06.2009 till his dismissal from service on

26.08.2009.

GROUNDS:

A&RB. It is completely delusional. As already explained in the preceding paras that

D-I-.

appellant without proper sanction of the Respondents remained absent from
duty. Moreover, appellant was dealt with in accordance with the directions
of the Hon’ble Tribunal and issued him Notices bul despite proper service
he failed to appear before the Enquiry Officer on the date fixed. Thus,
keeping in view all relevant facts of the case, the competent authority in
light of the findings of the Enquiry Officer and agreeing with the
recommendations of the authorized officer awarded him major penalty.

Rest of the para is misconceived hence not admitted.
Incorrect. As per Section 7 of this Hon’ble Tribunal Act, 1974, this Hon’ble
I'ribunal has ample powers to vary or modify the order of the authority.

Hence. appellant was required to join the enquiry proceedings.

Not correct hence also not admitted. Already explained in the preceding

paras.

It is, therefore, humbly prayed that on acceptance of this reply, the appeal

of appellant may graciously be dismissed with costs.

Dated: 2 & /03/2019
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Verification

and correct to the best of my knowledge and belief and nothing has been concealed"*"w

Verified as pér instructions of my client, that the contents of this Reply are true

from this Hon ble Tribunal. e
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. o Order- 01 : :
| 02.12.2017 :

The undersigned has been appointed as

authorized officer in the instant’inquiry. As the
undersigned has already been transferred from
Abbottabad District, the inquiry is returned to
Hon’ble District & Sessions Judge, Abbottabad for
further appropriate order in this regard. ~ Inquiry
file be sent to the office of Hon'ble District &
Sessions Judge, Abbottabad forthwith.

\4”/' '»\\'v\\\'\

_sbadrvludassar Shah Termizi}
Senior Civit Judge (Admin),

| oADER o Abbottabad
—_———M-“_. - . - ~ ) . . . . - .
07.12.2017 vnr .. Inquiry file received from the Senior Civil Judge (Administration).

) 'ABboﬁ;tabad returned by him on his transfer. Therefore, Mr. Nisar
Mliliahi'njad Khan, Senior Civil Judge, Abbottabad is appointed as

Au;horfge‘,d Officer to proceed against accused/ official under ibid

et S District & (fessions Judge
e Abpottabad
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IN THE COURT OF SENIOR CIVIL JUDGE,
ABBOTTABAD.

Inquiry of Shakeel Ashraf

08.01.2018

Shakeel Ashraf, Ex-Junior Clerk not present. Mr

Attas Amin, English Clerk office of Superintendent Sessions
Court, Abbottabad along with record present. '
Vide officer order dated 21.11.2017 of leaméd District

& Sessions Judge, Abbottabad, Mr Muddassar Shah Termizi,
the then Senior Civil Judge (Administration),.Abbottabad was
appointed as authorized officer with the direction to proceed

against the accused- ofncxal under.. Government--Servants

(Efficiency & stc:plme) Rules, 1973,
Following the transfer of Mr Muddassar Shah Termizi,

'f:-.:.:-the . then Senior Civil Judge (Administration) from

I VI
! DAY U

Abbo(tabad to district Hangu, the undersigned was appomted

.-":’3 /{;{ a as Auth‘oi‘rzed Ofﬁuer with the direction to proceed against
S - S s o

DE LA accuséd/bff cial under the ibid rules vide order dated

.
EETN FAUIN A .
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- e

e As the undersigned has been appointed as authorized
officer to proceed against accused/official under Government
Servants (Efficiency and Discipline) Rules, 1973, Mr Ashfagq
Ahmad, Civil Judge-1V, Abbottabad is appoxntgd“a; mquxrf
officer with the direction, to proceed against  the
accused/official ‘under the ibid provision of law. He is
required to complete the inquiry wnhm 10 daysnfrom toda3

Inquiry file be sent to the court comemed forthwith,
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Order---- 01
09/01/2018 :
Instant Inquiry received from the court of learned Senior Civil:

. Judge, Abbottabad. Be registered. Notice be issued to accused/official

and Mr. Attas Amin, English Clerk office of Superintendent Sessions

Court Abbottabad for s f,/ 2018.

3
Ishfagq Aparad
CivitJudge-1V
: Abbottabad.
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15/01/2018

Presence as before. Presiding officer is on Casual leave

today, therefore, to come up for previous proceedings on




Order--- 06
18/01/2018

Brief facts of the instant inquiry are that Shakeel Ashraf
Junior Clerk remained absent from duty o& unauthorizedly from
05.06.2009 fo 23.06.2009. An explanation was called from him

vide office order No. 1104-1/4 on 10.06.2009 who received the

" same, however failed to submft his reply. On 23.06.2009 he was

also directed to appear before the M.edical Board on 25.06.2009,

‘but he falled to appear before the same also.

Vide ofﬁce order No. 1310-2/4 10" July 2009 show cause
notice was xssued to him but he failed to respond the same thus

-ma)or penalty was unposed upon hlm and he was dismissed from

apphcant/otﬁcml also filed a departmenta ,a«pﬁeal on 29. 09 2009

which was rejected vide order date ’{/ 06.2016. Not contended

with the same thQ said officigt'preferred, service appeal bearing

No. 1374/2010 be%m;g th€ worthy Khyber Pakhtunkhwa Service

aTnbunal Peshawar, who accepted the same and ordered denovo
.53

proceedings. Worthy District & Sessions Judge/Authorlty, vide
office order bearing No. 2224- 2226/7/52 & 2/4 dated 2111, 201\7
appointed Mr. Muddasar Shah lralpflzl Senlor Civil Judge, as
authorized officer, after his trénsfe:r‘;from District Abbottabad 10
District Hangu, it was transferrec_i“ to Nisar Muhammad Khan
Senior Civil Judge, Abbottabad who \éﬁp'oint'édﬁfhé undersigned

as inquiry officer. The official was served with notice, who on

11.01.2018 appeared, however he again disappeared.

e ot

,serv1ce on 26.08.2009 by the competent authoriey: e



In circumstances it can be safely held that the official

= oeyy

under mqulry has nothmg (0 say in his defense, hence instant

p‘or’t'bc forwarded to tﬁe learned Senior Civil Judge/ Authorized
b = 1
§8 i ;:.‘5-’1
‘ofﬂcer ‘ tE '
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o Civil
et Abbottabad.




e IN THE COURT OF SENIOR CIVIL JUDGE, ABBOTTABAD. - / / — A
<’ . {
= Inquiry of Shakeel Ashraf
o I
20.01.2018

Inquiry file in respect of Shakeel Ashraf, Ex-Moharrir received
back with the findings of inquiry officer. In the present inquiry, the
undersigned was appointed as authorized officer vide order dated
07.121.2017 of learned District & Sessions Judge, Abbottabad. On
receipt of inquiry, Mr Ashfaq Ahmad, Civil Judge-IV, Abbottabad was
appointed inquiry officer with the direction to proceed against
‘accused/official under Government Servants (Efficiency and Discipline)
Rules, 1973.

Inquiry report of learned Civil Judge-IV, Abbottabad/inquiry

o

officer received. According to findings of inquiry officer the\:—!ﬁcial was
e 1nqu1ry

served with the notice who once on 11.01.2018 appeared

""'."-}f:oittcer “however, again disappeared, therefore, it was held bv the inquiry

oltu,er that otﬁcxal under inquiry has nothing to say in his defence, f,,.--‘f'j.jiff

RS NN

In the c1rcumstances [ being authorized oftlcer while dgreenng w1th e

o

the ﬁndmg/rep()rt of inquiry ofticer found the ewumor/clell\ Shakeel

Ashraf found ot misconduct as env 1saged section 3- (b) of Government
‘«-..\i;_._’imi'Scr\ants (EfitClency and Discipline): Rules, 1973 anﬁ he\ is awarded

L /
“"--penalty of teductxon to a lower st'lge in a time-scale, a envnsaged under /

ez - Vi

Abbottabad for further appropriate order. . o)

(NISAR MUNAMMAD KHAN)
Senior Civil Judgd/Authorized Officer,
Abbottabad




Accused/official submitted an application for carncd leave with
eftect from 18/03/2009 to 17/04/2009 (Flag “A”). The same was received .

in the office on 06/04/2009. My predecessor in office accepted the

application, however, directed (he accused/official (0 appear before
Standing Medical Board for his medical examination, (Flag “B™). Despite
direction by the authority, accused/official [allcd to appear before SMI3 and
also intentionally absented himself from duty from 05/06/2009 1o
23/06/2009. In consequence thereof , he was served with Show Cause Notice
on 10/07/2009, (Flag “C") however, he failed 10 submit reply to the Show
Cause Notice. Resultantly, he was dismissed from service vide order dated
26/08/2009 (Flag “D™).

Feeling aggrieved, accused/official preferred a departmental appeal
which was rejected vide order dated 10/06/2016 Later on, accused/official
filed appeal before worthy Khyber Pakhtunkhwa, Service Tribunal. The
said appeal was accepted vide judgment dated 24/10/2017, (Flag ~F™)
whucby the authority (District Judge) was directed 1o procecd afresh
against the accused/official under K Government Servants (E&D) Rules,
1973, Ac’cordingly, learned Senior Civil Judge Abbottabad wasabpointed
as Author 17ed Officer, who appointed Mr. Ishfag Ahmad, Civil Judge-TV
Abbotldbad as - Inqmr\ Officer. (Flag “I'") Learned inquiry officer

¢ onduucd frosh Inquiry and on conclusion lhcreot submitted the report to

el :,,‘Authonnd Officer (Flag “(G)

As per report oF inquiry officer, the accused/ofticial was served with
the notice who once appeared on 11/01/2018 and thereafter did not appear
ull conclusion of inquiry. The authorized officer, while agreeing with the
findings of inquiry officer, awarded penalty of reduction to a lower stage in-
a time-scale, as envisaged under section AB)() of Government Servants
(Ffficiency and Discipline) Rules, 1973. (Flag “H”)

Undersigned -l')'/einb compclcnl authority agree  with the

\u.\mc.comnu,nddtmv of authorized office Olhcc shall do the needfu!

accordingly. This file! bL consigned. (
Announced : \\ L
10/02/2018 T

SOFIA WAQAR KITATTAK
District Judge Abbottabac/
Competent Authority
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BEFORE THE KHYBER PA_KHTUN KHWA SERVICE TRIBUNAL
PESHAWAR -

Appeal No. 873/2018

Shakeel Ashraf,: Ex ]umor Clerk Session Court,
Abbottabad.

VERSUS

Adm1n1strat1ve Officer, Peshawar High Court through
Reg1strar High Court Peshawar & Others

o APPELLANT’S’RE]O]NDER.

1. Incorrect. That it has been proved on record that
the appellant was sick and was-unable to perform
the duty. -

2. Incorrect. T__hat the appellant’s absence from v:the‘

- duty was due to his illness which fact was innthe
knowledge of resp’ondent No.2, so he has illegally

been punished by dismissing him from: service.

3. Incorrect That the appellant’s dlsmlssal from
service is 1llegal because leave on med1cal grounds

cannot be refused under the law.

4. Needs no Comments.

AN

5. Incorrect. That the appellant has illegally been

awarded major penalty of dismissal from service.
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6.Incorrect. That the decision on appellant’s
departmental appeal has not been announced in

open court as contended by respondent No.2.

GROUNDS:

A to C: Incorrect. Grounds A to C of appeal are

correct and its replies are incorrect.

D. Incorrect. That the order dated 16/ 10/20'18
passed by this Hon’ble Tribunal would clearly
show that the respondents failed to comply with
the directions of this Hon’ble Tribunal in
judgment dated 24/10/2017 within the
stimulated period. Therefore, the impugnéd
order was illegal and not sustainable.
Resultantly the impugned order has been set
aside and the judgment of this Hon’ble Tribunal
dated 24/10/2017 may be implemented
forthwith and the appellant may be reinstated in
service on his Junior Clerk Post with all back
~benefits. in "accordance with the directions
contained in abovementioned judgment. Now as
per order dated 16/10/2018, the respondents
are bound to reinstate the appellant as his junior

clerk post as soon as possible. (Copy is attached

as Annexure “A”).




E. Incorrect. Ground E of appeal is correct and its

»s
reply is incorrect.

F. Incorrect. That the appellant has regularly
been atténding the Court but Respondent No.2 is
not willing to reinstate him on his original junior

clerk post.

It is, therefore, prayed that on acceptahce bf
appeal and rejoinder, the impugned order dated
10/02/2018 may be set aside and the appellant
may be reinstated in service on his Junior Clerk
post with all back benefits without any further

delay. ‘ ;
. Elye

Appelant

Through 2 ?Z

L/
Aslam Khan Khattak
Advocate, Peshawar.

* Dated: {0/05,/2019




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

;f‘:‘\ . .
| PESHAWAR

Appeal No. 873/2018

Shakeel Ashraf, Ex Junior Clerk

VERSUS

Administrative Officer, Peshawar High Court through
- Registrar High Court Peshawar & Others

AFFIDAVIT

I, Shakeel Ashraf, Ex Junior Clerk, Session Court,
Abbottabzld, do h;ereby sofemnly affirm and state on
~oath that all contents of appeal and rejoihder are true
and correct to the best of Iﬁy knowledge and belief and

nothing wrong has been stated by me in the matter.

, “

DEPONENT .
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16.10.201s

i o R havar t,
Learned counsel for the petitioner present. My, b}mblr R
Ahimad, Assistant for respondents no.2 alengwith Mr., Kubirullah
Khattak, Addl: AG for respondents present: Main thrust of the
arguments of learned counscI for the appellont was that de-novo
e
enqun Y was netsconducted \\uhm e time span specified in the
Judgment of this Tribunal dated 24, 10.2017. Against the deadiine
ot 90 days fixed by this T nbunal the rcspondcms;l_oqk 94, da_\fs’ o
N
finalize the disciplinary prO(.Lk.dlﬂLb. thus {1 los: legal backing. so
the appeliant was entitied 10 be reinstated in service with al back
benefits. ) . o
On the other hand. learned Addl: AG readout the
contenis  of  implementation report submiucd by the-

o

respondems They had conccded that de-novo enguiry \\as o \ h

concludec in 97 da\s How ever, When learned Add): AG was -

confronted on the ‘point that no justification was given for ) ‘ '

delay caused was available in the said report bui he failed 1o

offer any plausible explanation. , B , )

From the preceding paras. it has been established thai ™
c.ucuwﬁs of this Tribunal were not conmplied with in letter in
sp'rit ln the lprOI}dLﬂlb. nor were able to justify intentional

uud aehberatc dciav in winding up ihe said case. This N

. Tribunal has given rulm% on the same point in a number of
. Exccution v.ulxons Aucnltion is also drawn to order sheel
- daged 2 J> 70'9 pa\xgd in execution pc.:lumn no 672017

titled  “Sved Shamnshan—\'s-Gm ¢

st

involving

i(!c}n{icnf/sauniur question.
!

Reliance is also placed on 2017 P1CIC.S) note 20 and
2007 PLC (CS) 959, When faw re

aiires a ;'mw to be done in

a particular manner, it must be done in a particuldr manner.

otherwise the same would be nulliny inthe eyves of law.,

l'-'urlhf:rmorc. the wugust Supreme Court of Pakistan in

its judement in PLD 2012(SC)923 held that-

-=Court order, implementation of»--Conlcmp!
2‘/1"()1{0/1 disvobedience of  court  order
(“disobedience contempt™) by executive and
€y ifs ﬁ(;ch1uzrf1rtes-~5ﬁcl-~Rupot;s."bl/it_y Sor
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, implementation (of court’s orders) had been
. muade obligatory on other organs of the State,

primarily the ' executive-When u Sinctionary
refused to discharge its constitutional duty,
the court was empowered to punish it for
contempt. .

; ) i As lh-c respondents tailed to comply with the directions
of this Tribunial within the stipulated period. henee, impugned
! . order wis illegal and not sustainable. Resultanty, impugned
order s set aside and the judgment of this Tribunal dated

4102 17 would be xmplummui and the appellunt stunds

“reinstat:d in oservice in acuorduncc with the directions
contained in the said judgment. Case 1o come up for further

proceeditgs on 08.11.2018 before S.B.

.] {Ahmud Hassan)
‘ re copy Member
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