Continued
- 11.05.2022

15.07.2022

Later on, learned counsel for appellant attended
the Tribunal, preliminary arguments heard and record
perused.

Points raised need consideration. Instant appeal is
admitted for regular hearing subject to all legal
objections. The appellant is directed to deposit security
and process fee within 10 days. Thereafter, notice be
issued to respondents for submission of written
reply/comments. To come up for reply/comments on
15.07.2022 before S.B.

Learned counsel for the appellant present and submitted

application for extension of time to deposit security and process

fee. Application is allowed and learned counsel for the appellant is

directed to deposit security and process fee within 03 days,

. thereafter, notice be issued to the respondents for submission of

reply/comments. Adjourned. To come up for reply/comments on

16.09.2022 before S.B.

(MIAN MUHAMMAD)
MEMBER (E)



18.10.2021

21.12.2021

16.02.2022

11.05.2022

None for the appellant present.
Due to general strike of the Bar, the case is adjourned.-
Notices be issued to the appellant and his counsel. To come up

for preliminary hearing before the S.B on 21.12.20

«  (MIAN MUHAMMAD)
MEMBER (E)

Appellant present through representative.

Lawyers are on general strike, therefore, case is

adjourned to 16.02.2022 for preliminary hearing before S.B.

)

(Rozina Rehman)
Member (J)

Due to retirement of the Worthy Chairman, the
Tribunal is defunct, therefore, case is adjourned to »

11.05.2022 for the same as before.

ader

Nemo for appellant.

Notice be issued to appellant/counsel for 15.07.2022
for preliminary hearing before S.B.

(Rozina Rehman)
Member (J)
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02.02.2021 ' Mr. Wagar Ahmad Advocate on behalf of counsel
for the appellant present. '
Requests for adjournment due to non-availability of
learned senior counsel! today. . Adjourned to 20.05.2021
for hearing before S.B.

Chairman

20.05.2021 Due to demise of the Worthy Chairman the Tribunal is
defunct, therefore, case is adjourned to 02.09.2021 for the same
as before. : |

Reader

02.09.2021 Junior of counsel for the appellant present.

Junior of learned counsel for the appellant requested for
adjournment on the. ground that the learned counsel for the
appellant is not available today. Adjourned. To e up for
preliminary hearing before the S.B on 18.10.2021.

} .
(MIAN MUHAMMA‘é/

MEMBER (E)
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FORM OF ORDER SHEET

Case No.- // Lf é 7 /2020
S.No. | Date of order Order or other proceedings with signature of judge
’ proceedings
1 2 3
1- | 01/10/2020 The appeal of Mr. Tasbih Ullah resubmitted today by Mr.
Muhammad Inam Yousafzai Advocate may be entered in the Institution
Register and put up to the Worthy Chairman for pfyper order please.
REGISTﬁXﬁ ’
7. This case is entrusted to S. Bench for preliminary hearing to be put
up there on lé)lllgw .
\ ]
CHAIRMAN
16.11.2020 Due to third day of mourning the demise of

Honourable Chief Justice, Peshawar High Court, the
members of the Bar are not appearing before the courts
today. The matter is, therefore, adjourned to 02.02.2021
before S.B.

Chair an




The appeal of Mr. Tasbihullah Ex-Head Constable Police District Swabi received today i.e. on
16.09.2020 is incomplete on the following score which is returned to the counsel for the

appellant for completion and resubmission within 15 days.

1- Memorandum of appeal may be got singed by the appellant.
2- Annexures of the appeal may be attested.
3- Annexures of the appeal may be flagged.

No. 2& ,Sg /S.T,

Dt. | ZZOQ /2020
Wi

—e e A A
REGISTRAR -
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.
Mr. M.Inam Yousafzai Adv. Pesh.
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BEFORE THE HON'BLE SERVICE TRIBUNAL KHYBER PAKHYUNKHWA PESHAWAR

Serwce Appeal No. -P/2020

Tasbih Ullah Ex-Head Constable (BPS-07) Police District Swabi
Khyber Pakhtunkhwa.

[Appellant]
VERSUS

1) The Deputy Inspector General (DIG) of Police Mardan Region, Central

Police Lines District Mardan Khyber Pakhtunkhwa.
\

2) The Regional Police Officer (RPO) Mardan Region, Central Police Lines
District Mardan Khyber Pakhtunkhwa.

3) The District Police Officer (DPO) District Swabi, District Headquarter of
Police Swabi Khyber Pakhtunkhwa.

4) The Govt of Khyber Pakhtunkhwa through Chief Secretary Central Civil
Secretariat Peshawar.

[Respondents]

...........................

2

APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT 1974

AGAINST THE IMPUDGNED OFFICE ORDER NO. 2063-68/PA, DATED SWABI, THE
24/09/2019, WHEREBY MAJOR PENALTY OF DISMISSAL FROM SERVICE HAS BEEN
IMPOSED ON THE APPELLANT BY THE RESPONDENT NO. 3/THE DISTRICT PQLICE
OFFICER SWABI. WHILE, THE APPELLATE AUTHORITY THE RESPONDENT NO.
2/THE REGIONAL POLICE OFFICER (RPO) THROUGH OFFICE ORDER NO 5126-
(ES/DATED MARDAN THE 24 — 08 - 2020, WHEREBY THE DEPARTMENTAL APPEAL
DATED: 10/07/2020 OF THE APPELLANT WAS REJECTED.

Respectfully Sheweth;
BRIEF FPACTS

1) That the Appellant is a respectable Law-abiding citizen of Pakistan and
belongs to a respectable family. Moreover, the appellant was initially

appointed/recruited as a ‘Constable (BPS -05)' in the Khyber

Pakhtunkhwa Police in 2007 at his dwelling District Mardan where he
render his services with honesty, zeal and zest to the entire satisfaction
of his superiors (respondents). While, later on the appellant was
promoted as ‘Head-Constable (BPS-07)".




2)

That the ‘Respondent No. 3/the District Police Officer (DPQO)’ imposed

major penalty of ‘Dismissal from Service’ on the appellant whereby the

- present appellant was dismissed from service dated 24/09/2019 on the

3)

4)

5)

ground of willful and intentional absence from duty.

{Copy of Dismissal Order dated 24/09/2019 annexed Annexure- A}

It is pertinent to mention here that the Respondents neither served any

‘Show-Cause Notice’ to the present appellant nor informed about any

inquiry proceedings or report of whatever nature has been conducted
despite the fact that it was mandatory under the law for the

respondent to oblige.

Tﬁat the Respondents haven't conducted/initiated any departmental
inquiry/proceedings against the appellant and neither any ‘Charge

Sheet/Statement’ of allegations was served upon the appellant. The

respondent’s allegation of absence from duty against the appellant is
not true because the reason of appellant absence from duty was his
serious illness (TB). While, the appellant in his ‘Departmental Appeal’

before the ‘Respondent No. 1/the Deputy Inspector General (DIG) of

Police’ also put of the same plea.

{Copy of Departmental Appeal annexed Annexure- B}

That the Respondents didn't communicated and served any Show-

Cause Notice to the appellant which was mandatory for the

respondents under the Rules and neither the appellant was informed

- through any source of communication or thréugh any publish

6)

‘Advertisement’ etc in any reputed News Paper. It is further averred
that the respondents neither conducted/initiated any departmental
inquiry/proceedings against the appellant to probe into the mafter as
per modus operandi. Hence, this act of the respondents is against the

famous principle that ‘none could be condemned unheard’.

It is also imp‘ortant to be noted that the reason behind the Appellant
absence from duty was his serious illness and the appellant also
informed the concerned officials regarding his iliness. But unfortunately,
the same wasn’t considered positively. Reliance could be made on the

judgment of the Hon'ble Lahore High Court (2016 PLC (C.S 296)
clearly stated that;

‘Whenever any discretion was given to an authority it had to be

exercised not arbitrarily, but_honestly, justly and fairly in consonance

with the spirit of law after application of judicious mind and for

L
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7)

8)

9)

-

substantial reasons---Discretion had to be exercised with due care and
caution keeping in mind the principles of natural justice, fair trial and
transparency---Authority should record reasons with regard to
dispensing with regular inquiry---Where recording of evidence was

necessary to establish charge then degartuke from regular inquiry would
amount to condemned unheard---Serving of Show-Cause notice and

reply thereto in denial of allegations would not amount to affording
the employee reasonable opportunity of showing cause’.

{Copies of Medical Certificates annexed Annexure- C}

Likewise, in the Civil Appeals No.1122, 1123, 1107 qf 2013 & 173 and
174 of 2015, the Honorable Supreme Court of Pakistan further clarified
that;

‘For_reasons to be recorded later these appeals are partially allowed
and the impugned judgrents of the High Court are set aside to the
extent of setting aside the order of dismissal of the respondents by the

Commandant Frontier Constabulary. However, since the procedure
laid down in Rule 18 of the NWFP Frontier Constabulary Rules, 1958

had not been followed during the inquiry conducted against the

respondents, a_denovo inquiry according to the said Rule may be

conducted against the respondents. In order to hold the inquiry the

respondents have to be reinstated. Since three inquiries have already

been held, the fresh inquiry shall be concluded within a period of four

months’.

The Appellant refuted the allegations of absentee put up by the
respondent in the subject matter case. While, it is pertinent to mention
here that this Hon’ble Court/Tribunal as well as the Superior Judiciary
frequently directed that no one should be condemned unheard and the
case should be decided in its true letter and spirit according on merit.
Reliance could be made on the judgment of the Hon'ble Peshawar
High Court (PLD 2011 Page 47) wherein the Principle of Natural Justice
elucidates that;

‘Order passed by an authority against the interest of a person without

providing him opportunity of hearing would be an illegal order’.

That being aggrieved by the said unlawful acts of the respondents and
finding no other alternate remedy, the appellant had left with no other
optlon but approach this Hon’ble Court/Tribunal through the appeal in

hand inter-alia on the following grounds:

¢
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GROUNDS

A) That the impugned Office Order No. 2063-68/PA, Dated Swabi the
25/09/2019 which is issued by the ‘Respondent No. 3/the District Police
Officer (DPQ)’ whereby the appellant has been dismissed from service is
not only based on their malafide intention, ill-well, unlawful and trying
to deprive the appellant of his. Fundamental Constitutional Right but

also'against the Law, Rules and Principles of Natural Justice.

B) That the Appellant has not been treated in accordance with Law, nor he
has been granted any proper, fair and meaningful opportunity of self-
defense and thus the alleged charges of absence against the appellant are
false, baseless and devoid of merits, hence not tenable in the eyes of

Law. The Hon’ble Supreme Court of Pakistan in the case of Muhammad

Naeem Akhtar Vs Managing Director Water and Sanitation Agency LDA,
Lahore and Others (2017 SCMR, Page 356), further elucidates that;

‘Inefficiency---Major Penalty—-Dispensation of regular enquiry---Legality- ,

—-Fact finding enquiry--- Supreme Court observed that it would be
lawful, appropriate and fair that a regular enquiry was conducted to the
extent of responsibility of the appellant for his alleged misconduct and if

culpable, the lawful penalty that may be imposed on him---Supreme

Court set-aside the major penalty of dismissal from service imposed on

the appellant and remanded his case to the department for holding

regular enquiry after giving him full opportunity of representation in

accordance with Law’.

C) That the ‘Departmental Appeal’ 6f the present appellant was rejected by
the Respondent No (1)/the Regional Police Officer (RPO) through vide
Office Order No. 15868-69/Legal/1134, dated 24/08/2020. Reliance

could be made on the Hon'ble Supreme Court of Pakistan in the case of

. Inspector General of Police, Police Headquarters Office Karachi others

Vs Shafqgat Mehmood (2003 SCMR, Page 207), wherein it has been

precisely stated that;

‘Natural Justice, principles of---Applicability---Opportunity of defence to

civil servant---Scope---Proper inquiry is to be conducted wherein

Government servant is to be provided an_opportunity of defence and

personal hearing and if regular inquiry is proved then action against the

public servant is to be taken’.

{Copy of Office Order dated 24/08/2020 annexéd Annexure- D}




D) That the Appellant has been condemned unheard and has not been

E)

F)

ii)

iii)

treated in accordance with Law. No opportunity of personal hearing
and personal defense has been provided to the appellant which is
against the Law, hence the impugned order is void and illegal. Similarly,
the appellant being a low paid Government Servant, having no other
alternate source of income and deserving to be treated leniently.
Therefore, the impugned order being harsh and vindictive liable to be

Set-aside.

It is further averred that Constitutional Provisions containing
fundamental rights and the powers of the Courts to enforce them also
received a broader interpretation after the Benazir Bhutto judgment. In
the widely celebrated case in ‘Shehla Zia Vs Wapda’, the concept of
right to life was not allowed to be confined to mere vegetal existence
but was held to include the right to enjoy all decent comforts of life

including the right to live in a pollution free environment.

That the Appellant shall be allowed to add any other ground(s) at the

time of arguments.

PRAYER IN APPEAL

On acceptance of this Appeal, the impugned Office Order No. 2063-

68/PA, Dated Swabi, The 25/09/2019 of the ‘Respondent No. 3/the
District Police Officer (DPO)’ regarding the Appellant dismissal from

service is illegal and unlawful, may please be Set-aside and the

appellant shall be ‘Re-instated’ to service with all back benefits.

On acceptance of the appeal in hand, the inquiry proceedings
conducted by the respondents against the appellant in Ex-Parte shall be
declared null and void as the same against the Law and Principles of

Natural Justice and the case of the appellant shall be referred for a

‘Denovo Inquiry’.

Any other relief deems proper in the circumstances of this case may
also be granted in favor of the appellant.

Dated: 16/07/2019

Appellant
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AFFIDAVIT

I, Tasbih Ullah Ex-Head Constable (BPS-07) Police District Swabi Khyber

Pakhtunkhwa, do hereby solemnly affirm and declare on oath that the contents of .
this ‘Appeal’ are true and correct to the best of my knowledge and belief and that

nothing has been concealed from this Hon'ble Tribunal/Court.

| é\g&\ﬁ\\

DEPONENT
Tazbrh  Ullats
[610l- 018Y 6’724
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BEFORE THE HON'BLE SERVICE TRIBUNAL KHYBER PAKHYUNKHWA PESHAWAR

Service Appeal No. -P/2020

Tasbih Ullah
VERSUS
DIG Mardan Police

"APPLICATION FOR CONDONATION\OF DELAY

Respectfully Sheweth; .
1) That the above titled case has been filed by the applicant wherein no date

2)

3)

4)

for hearing has yet been fixed.

That the reason behind delay in filing of the ‘Departmental Appeal’ before
the ‘Appellate Authority’ was the serious illness of the applicant/appellant.

(Copies of Medical Certificates have been annexed with main Appeal).

That the delay in filing of the above title appeal is neither willful, nor

intentional, but due to the above stated reason.

There are plethora of judgments of the Supeor Courts that cases must be
decided on merits and technicalities should be avoided. The applicant is
diligently pursuing his case therefore; the case deserves to be decided on

merits.

It is therefore, most humbly prayed that on acceptance of this application,

the delay in filing the above mentioned ‘Departmental Appeal’ may kindly

be condoned in the best interest of justice.

Dated: 16/09/2020

;.\ctvocn

1t Federa! Sharig
AEFIDAVIT H!thaoouur‘ ot Pakistan

I, Tasbih Ullah Ex-Head Constable (BPS-07) Police, District Swabi Khyber

Pakhtunkhwa, do hereby solemnly affirm and declare on oath that the contents of

the accompanying 'Application for Condonation’ are true and correct to the best of my

knowledge and belief and that nothing has™ been concealed from this Hon'ble
Tribunal/Court.
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OFFICE OF THE DISTRICT POLICE OFFICER, SWABL. =

ORDER.

e, e
Head Constable Tasbih Ullah No.615, while posted i Police
Post Azam Abad, absented himself from duty with effect from 08.04.2019 till date
without any leave/priot permission of the competent authority, which is against the
discipline and amounts t gross mis-conduct. Therefore, he was issued with Show Cause
Natice and directed 10 receive but the directions fell on deaf ears and he did not bother to
receive. Therefore, he was issued with Charge Sheet and Summery of Allegations and
DSP. Swabi was appointed to conduct departmental enquiry against him. The officer
conducied enquiry, recorded statements of all concerned, c;ollected evidence and
submitted his findings wherein he found Head Constable Tasbih Ullah No.615, guilty
for the mis-conduct and recommended him for major punish'mcnt. The undersigned
perused the enquiry papers. findings of the Enquiry Officer and by agreeing with him
served Head Constable Tasbih Ullah No.615 with Final Show Cause Notice Notice
through local Police on 6.9.2019. He was cleatly directed to submit his reply within 7
days of the veceipt of the notice, otherwise, ex-parte action will be taken but he did not
submid his reply. However, it was decided to give him an opportunity of personal hearing
and directed to appear in Orderly Room, but he did not, which means that he has nothing
10 offer in his defence and deserves ex-parte action.

R L P €9 a1t
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\{‘;'esil‘n'ai‘e& ¢ N Rk WO,

: Therefore, 1, Syed Khalid Hamdani, PSP,QPM, District Police
Officer. Swabi, in exercise of the powers vested in me under Khyber Pakhtunkhwa Police
Rules 1973, hereby award Head Constable Tasbih Ullah No.613. Major Punishment of
dismissal from service, from the date of his absence i.e 8.4.2019.

oo, T14
Dated fgjd &9 12019

(SYED KHALIR. !
District PoR fficer, Swabi.

OFFICE OF THE DISTRICT POLICE OFFICER. SWABL

Nu.gﬂﬁ{g,ég /PA, dated Swabi, the _ 2 ;;ﬂg / 12019.
Copies to the: -

1. DSP, Razzar.

Pay Officer.

Establishment Clerk.

Fauji Missal Clerk.

Ofticial concerned
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MBBS, Diap Diabetes
Registrar Medical “A” Ward

incharge Diabetic Q.P.D
Mardan Medica! Complex Mardan
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Dr. Waqzir Ahmad

"MBBS, Diap Diabetes
Registrar Medical “A” Ward
Incharge Diabetic O.P.D
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Dr. Waqar Ahmad

MBBS, Diap Diabetes
Registrar Medical "A” Ward
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i’his order will disrose-off the departmental appeal preferred by
Ex-Head Constable Tasbin Uliah No. 615 of Swabi District Police against the
order of bistrict voiice Guica, Swabi, whereby he was awarded major
punishraent of disrissal fre 1 s rvices vide OB No. 772 dated 24.09.2019. The

ORDER

appellant was proczeded & ‘air st uepartmentally on the allegations that he
while posted &t Police Pusi Azwr Abad absented himself from his fawful duty
with effect. from_08,04.2019'tili date of his dismissal without any leave/piior
permission of the competent aL .'nority.

‘1e was issued Show Cause Notice and directed time and agaiii

to receive the same but to no avail. Hence, proper departmental enquiry

‘proceedings were initiated against him. He was issued Charge Shest
'alongwi'!.h Stateirent or Alizga iors and Sub Divisional Police Officer (SDPO)

Swabi was nominated a3 Ene uiry Officer. The Enquiry Officer after fulfilling
codal .’ormalitiés, submittad nis findings wherein he recommended the
appellaht for ¢ warding majar prrishment.

He was issu3d Final Show Cause Notice on 06.09.2019 with the
directions to submit his" aply vithin seven days of the receipt of the notice Bt
he did not botier w surm. his reniy. Besides, he was also provided right of
self defense by surkmariag i, i Orcerly Room, but this time too he failed to
appeai beforu e ::c:r};i;:e‘-sv';t ~ ity Therefore, ex-parté action was taken
against him and he was awarded major punishment of dismissal from senvice
from the date of acsence i.2 03.04.019 by the District Police Officer. Swiii
vide OB: No. 772 dated 24.09.2019. '

' '.F'eeling aggrieved from the order of District Police Officer, Swabi

“the appeliant nreferied the instant appeal. He was summoned and heard in

person in‘Order:; Roam K . s office on 11.08.2020. .

Frem the Serueat of the enquiry file and service record of the
appellant, it has baen cund tha: tne appellant during the course of enquiry did
not bother to join enqtilﬁf ‘pri¢eadings. Moreover, he also failed to appear
hefore thé' cc.nnetent éuﬁwriiy in Orderly Room which clearly depicted that he'
had nothing by justine At absé?wce. It is pertinent to mention here that prior b
this, the appztani * i 5oen d_ismissecl'on the same allegations who was

fater on re-nata‘s i ser. o vide this office order gncomement Mo.

92761158 ‘dated 22.12.207. Fai v failed to mend his ways. is worthwhile




that the appellanl appruach:.u us forum at a belated stage without advancing
any cogent reason regarding the delay. Hence, order passed by the competent
authority does nct warraqt any interference.

- Keeping in vaew the above, |, Sher Akbar, PSP S.St Regional
Police Officer, M:idan, b 2iny the appellate authority, find no substance in the
appeal, therefore, the same is ¢jzcted and filed, being time barred.

Order Announced. —— )\} ,
>

Regional Bolicé Officer,
Mardan.
No, =2/ 46 «? 5 S, Drted wardanthe__ 24 - ¥ - 1020

Copy fo.wained to District Police Officer, Swabi for information
and necessary ecfion vifr L0 s office Memo: No. 98/Insp: Legal dated
28.07.2020. His Service Recuid is returned herewith.

('k**f*)- '
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BEFORE THE HON’BLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR

Tasbiullah
VERSUS

D.I.G Mardan Police

APPLICATION FOR _ DEPOSIT OF
SECURITY AMOUNT

Respectfullﬁr Sheweth,

1. That the above mention service Appeal is
pending adjudicating before the Hon’ble
Court which 1s fixed for today.

2. That the applicant/appellate shall be allowed
to deposit the requisite security amount.

It is, therefore, most humbly prayed that
on acceptance of this application the
applicant/appellate shall be allowed to deposit
the requisites security amount.

Dated: 15/07/2022 Applicant/Appellate
Through

Din Khan
> High Court



k.
'
;’ GS&PD.KP-255713-R$T-5000 Forms-09.07.2018/P4(Z)/F/PHC Jos/Form A&B Sg‘bfriggnal
¢ A”

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

- JUDICIAL COMPLEX (OLD), KHYBER ROAD, ¢,/
PESHAWAR. o —

- ?L‘Ld ‘ . ' Versus

* | o - RESPONDENT(S)

S P V) 46&//3795-0})/90 /:'C(. Dk
' | an bii | |

.

Notice to Appellant/Petitioner / 2 Sé‘ / A l"‘/ ab  [zK- /' /’(&6/ =

..........................................

Take notice that | your appeal haé been 'i;ixed for Preliminary hearing,

‘replication, affidaviticounter affidavit/record/arguments/order before this Tribunal

You may, therefore, appear before the Tribunal on the said date and at the said
place either personally or through an advocate for presentation of your case, failing
which your appeal shall be liable to be dismissed in default. '

A ‘ .

~

= éegistr% .

Khyber Pakhtunkhwa Service Tribunal,
' Peshawar.

?




) _ _ GS&PD.KP-2557/3-RST-5000 Forms-09.07.2018/P4(Z)/F/RHC Jos/Form A&B Ser. Tribunal

e o “AP

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
JUDICIAL COMPLEX (OLD), KHYBER ROAD, g’/,.
: PESHAWAR.

e

No. ' -
APPEAL No //;{} ........... of20 2O
231 Y, . ﬂ/@.é ............................................................................................
Apellant/Petjtioner
.
. Versus
...................... [ l-.Co Z(( aydea
. T RESPONDENT(S)
BN e an!)/ A / |
Notice'%o ntPetiti XN Dan (han X

\«Aaw UL s M()MS&}* 2 an AO‘/\/
.pﬁLowa‘lS

Take notice that your appeal has been fixed for Preliminary hearing,

replication, aff davnték:ounter affidavit/record/arguments/order before this Tribunal
2/ /2»/9‘;' G, oo

You may, therefore, appear before the Tribunal on the said date and at the said
place either personally or through an advocate for presentatlpn of your case, fallmg
which your appeal shall be liable to be dismissed in default. :

< 'Khyber Pakhtunkhwa gervice"l‘nibuna}l,

Peshawar.




