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1 | 01/07/2021 The appgal of Mr. Ashraf Khan resubmitted today by post throug
Mr. Ahmad Ali Advocate, may be entered in the Institution Register and put
Up to the Worthy Chairman for proper order please. |
REG]STRAig ,
7. This case is entrusted to S. Bench Peshawar. Notices be issued to

appellant/counsel for preliminary hearing to be put up there on-
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-
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23.08.2021

v

Mr. Khalid Mehmood, Advocate, for the appellant present
and submitted fresh Wakaiatnama, which is placed on file.
Preliminary arguments heard.

Learned counsel ‘f‘p‘r‘thé_ appellant contends that according
to Government of Khyber Pakhtunkhwa Notification No.
SO(E)/IRRI/23-05/2010-.11 dated 25™ June 2012, the criteria
for promotion to the post of Sub-Divisional Officer from amongst
the holder of the post of Sub-Engineer was on the basis of
seniority-cum-fitness, however. vide impugned Notification No.
SO(E)/IRR1/23-5/73/Vol-VI dated 10" July 2020 an amendment
‘was introduced by giving significant effect to the date of
" *acquiring of concerned degree, which amendment would
adversely affect the seniority as well as prospects of promotion
of the appellant, therefore, the same is having no binding effect
upon the rights of the appell?vc{-\t,yygith-~regard to his seniority and
promotion. He next contended that the amendments introduce

vide the impugned notification are violative of section-8 as well

.\ as section (9) (2) (b) of the Khyber Pakhtunkhwa Civil Servants

Security & Process Feg

~ Act, 1973 and the same could not be given retrospective effect.
Points raised need consideration, therefore, the appeal is
admitted to regular hearing. The appellant is directed to deposit
security and process fee within 10 days, where-after notices be
issued to the respondents for submission of written
reply/comments in office within 10 days after receipt of notices,
positively. If the written reply/comments are not submitted
within the stipulated time, the office shall submit the file with a
report of non-compliance. File to come up for arguments on
07.09.2021 before the D.B. |
‘ The appeal is accompanied by an applicatibn for
suspension of operation of the impugned notification till the
disposal of the instant appeal. Notice of the application be issued

to the respondents and meanwhile, status-quo be maintained till

the date fixed subject to notice. /
. . S AS

f———-'————‘
(SALAH-UD-DIN)
MEMBER (J)
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07.09.2021 Appellant alongwith his counsel Mr. Khalid Mehmood, .
Advocate, present. Mr. Hamad Saleem, Superintendent and Mr.
Khair-ul-Wahab, Superintendent alongwith Mr. Muhammad’
Rasheed, Deputy District Attorney for the respondents present.
and sought time for submission of reply. Adjourned. To come up
for reply as well as arguments before the D.B on 23.09.2021.
Meanwhile, status-quo be maintained till the date fixed.
(ATIQ-UR-REHMAN WAZIR) | (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
23.09.2021 Learned counsel for appellant present.

Muhammad Adeel Butt learned Additional Advocate
-General alongwith Fazal Khaliq ADEO for respondents present.

File to come up alongwith connected Service Appeal
No.6703/2021 titled Mehr Ali Shah Vs. Government of KPK, on
28.09.2021 before D.B at Camp Court D.I.Khan.

Cl )
~ Q %/
(Rozina Rehman) Chalfman

Member J)

~

o~



b X Lo . ‘:

28.09.2021 Appellant alongwith his counsel Mr. Ahmed Ali, Advocate,
present. Mr. Faiz-ul-Hag, Superintendent and Mr. Muslim Din,
SDO alongwith Mr. Usman Ghani, District Attorney for the

respondents present.
Arguments heard. To come up for order before the D.B on

29.09.2021 at Camp Court D,I.Khan.

S e
(ATIQ-UR-REHMAN WAZIR) : (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
CAMP COURT D.I.KHAN CAMP COURT D.I.KHAN




29.09.2021

Appellant alongwith his counsel Mr. Ahmad Ali, Advocate present.
Mr. Faiz-ul-Hag, Superintendent and Mr. Muslim Din, SDO alongwtih Mr.
Usman Ghani, District Attbrney for the respondents present. Arguments

heard and record perused.

Vide our detailed judgment of today, separately placed on file, the
instant appeal as well as connected appeal bearing No. 6703/2021 “titled
Syed Meher Ali Shah Versus Government of Khyber Pakhtunkhwa through
Chief Secretary, Khyber Pakhtunkhwa, Peshawar aﬁd four’others”, are
accepted. Provisions of the impugned notification dated 10-07-2020
pertaining to amendments determining seniority from the date of
acquiring prescribed qualification is declared null and void with direction to
the respondents to draw the seniority list from the dates of reguiaf
appointment of thé incumbents to the post of Sub-Engi-neér. Parties ére

left to bear their own costs. File be consigned to record room.

ANNOUNCED
29.09.2021

(SALAH-UD-DIN) | (\AT{S(UIRW

MEMBER (JUDICIAL) - MEMBER (EXECUTIVE)
CAMP COURT, D.I. KHAN

CAMP COURT, D.I. KHAN
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the post of Sub-Engineer. Parties are left to bear their own costs. File be consigned

to record room.

ANNOUNCED
29.09.2021

' ﬂ l | fo—"

-
(SALAH-UD-DIN}) | (ATIQ-UR-REHMAN WAZIR)
MEMBER (JUDICIAL) MEMBER (EXECUTIVE)
CAMP COURT, D.I. KHAN | CAMP COURT, D.I. KHAN




2004. The other appellant namely Syed Meher Ali Shah has not yet obtained the
prescribed B-Tech Degree, hence he is placed in the seniority list of Diploma holders.
It is also worth to mention that separate quota for promotion is fixed for degree
holders and diploma holders, but.the moot question before this Tribunal is as to
whether the respondents made such amendments in conformity with the Act/Rules
ibid or not. Available record and arguments of learned counsel for the parties would
suggest that such amendments for determination of seniority from the dat‘e of
acquiring the prescribed qualification are in clear violation of law and rule and not
sustainable in the eye of law. The question of jurisdiction as to whether such appeal
challenging vires of rules/notification would be competent before this Tribunal, it is
added that judgment of a larger bench of this Tribunal in Service Appeal No.
868/2019 announced on 14-01-2021 has categorically explained jurisdiction. of this
Tribunal in such cases and such judgment is based upon judgments of the superior
courts reported in 1991 SCMR 1041, PLD 2004 SC 317, 2002 PLC (C.S) 94, 2012 PLC
(C.S) 142, 2012 PLC (C.S) 1211, 2015 PLC (C.S) 215, 2018 PLC (C.S) 40, 2019 PLC
(C.S) 995, PLD 1980 Supreme Court 153 and 1991 SCMR 1041. In almost all the
aforementioned judgments it has been held that vires of any rule or law touching the

terms and condition of civil servant can be decided by this tribunal, hence the issue

\/\} of jurisdiction i ing no force.

10. In view of the foregoing discussion, the instant as well as connected
appeal bearing No. 6703/2021 “titled Syed Meher Ali Shah Versus Government of
Khyber Pakhtunkhwa through Chief Secretary, Khyber Pakhtunkhwa, Peshawar and
four others”, are accepted. Provisions of the impugned notification dated 10-07-2020
pertaining to amendments determining seniority from the date of acquiring
prescribed qualification is declared null and void with direction to the respondents to

draw the seniority list from the dates of regular appointment of the incumbents to




amended notification dated 10-07-2020 changed the criteria for determination of'
seniority ffom the date of acquiring the prescribed qualification, which is in total
contravention to Section-8 of Civil Servant Act, 1973 and Section-17 of Khyber
Pakhtunkhwa Civil Servants (Appointment, Promotion & Transfer) Rules, 1989,

relevant provisions of which are réproduced as under for ready reference:

5«9(1‘/0/7-8(4) of dv// Servants Act, 1973. Seniority in a post, service or cadre to
which @ civil servant is promoted shall take effect from the adate of regular
appointment to that post. Provided that civil servants who are selected for promotion
to a higher post in one batch shall, on heir promotion to the higher post, retain their

inter se seniority as in the lower post.

Section-17-1(b) of Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion
& Transfer) Rules, 1989: seniority in the case of civil servants appointed otherwise,
with reference to the date of their continuous regular appointment in the post;
provided that civil servants selected for promotion to a higher post in one batch shall,

on their promotion to the higher post, retain their inter se seniority as in the lower

hr\;i:st/
\/\) . In view of the provision contained in the Act/Rules ibid and in light of the

judgments of Supreme Court of Pakistan reported as 2015 PLC (CS) 1231, 2010
SCMR 1584 and 2019 SCMR 349, undoubtedly seniority reckons from the date of
regular appointmént to a post, service or cadre and thé reckoning/fixing seniority
with acquiring the prescribed qualification is illegal, hence is liable to be set at
naught, as statutory provisions regarding seniority would have overriding effect on
such notification. Reliance is placed on 2010 SCMR 1584. It however is worth to

mention that prescribed qualifications can be made a condition for promotion, but

not for fixation of seniority.

09. We have observed that the appellant namely Ashraf Khan obtained the
prescribed qualification on 21-07-2020 and is placed at the bottom of seniority list
being the last one obtaining the prescribed qualification, thereby ignoring his

seniority accrued to him by virtue of his first entry into the post of Sub-Engineer in
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06. Record reveals that the respondents brought amendments in service rules
dated 17-02-2011 vide notification dated 25-06-2012, where provision for separate
seniority of B-Tech Degree holders and Diploma holders have been given 8% and
15% quota respectively for their further promotion to the post of Sub-Divisional
Officer and their seniority was‘ to be reckoned from the date of their regular
appointment to the post of Sub-Engineer. Record is silent as to whether such
segregated seniority lists were prepared or not in the light of such amendments, but
after amendments in service rules vide notification dated 10-07-2020, two seniority
flists have been drawn in‘ respect of degree holders and diploma/non diploma holders
separately vide final seniority lists issued on 31-12-2020. The segregated seniority list
of degree holders would suggest that such seniority has been drawn from the date of
acquiring the prescribed qualification and those wl'io had obtained such degree
earlier has been placed senior to those who has obtained such degree in later dates,
thereby ignoring their seniority from the date of their regular appointment to that $
post, hence the respondents deviated from the set principle of determination of :
seniority. The correct course would have been to maintain their joint seniority as per
their dates of regular appointments to that post and to make the condition of

prescribed qualification as eligibility criteria for such promotion, which however was

U‘k—nOtdone./

07. The appellants are mainly aggrieved of the above-mentioned amendments
made in the service rules, which has made the prescribed qualification a condition for
determination of seniority, which on the one hand would render the appeliants junior
to those, who had acquired the prescribed qualification earlier and on the other hand
would keep the appellants deprived of further promotion due to their low position in
the seniority list. we have observed that the previous service rules amended vide
notification dated 25-02-2012 had correctly prescribed determination of seniority of

the sub-engineers from the date of their regular appointment to that post, but the

o
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L unwarranted: that any new policy as to the change in the service structure

Q‘

disadvantageous to the rights of an in-service civil servant cannot affect the rights of
such civil servant rather such changes can be given prospective effect only for those
civil servants who are appointed after the said amended.rules; that terms and
conditions of service could noi be unilaterally altered by the employer to the
disadvantage of the employee. Reliance was placed on 2018 PLC (C.S); that seniority
could not be fixed higher than the other regular employees who had already been

working in the cadre. Reliance was placed on 2013 PLC (C.S) 987.

04. Learned District Attorney for the respondents has contended that the
appellant has passed departmental Grade A & B examinations and also acquired
degree of B-Tech(Hons.) on 21—07-2020, however the subject amendments were
brought in service rules vide notification dated 10~07-2020; that in the light of such
W\mel be reckoned from the date of acquiring the prescribed
\/J gualification; that the appellant obtained thé prescribed qualification on 21-07-2020,
therefore his name was placed at appropriate place according to the existing service
rules; that such amendments were brought throth standing service rules
committee, which is a proper forum to. safeguard the rights of promotion of the
existing degree holders; that it was for the government to place a particular post in
any grade or prescribe certain term and conditions thereof, as per its policy and
incumbents of a partiéular post codld not claim as of right for settlement of
prescription or provision of certain terms and conditions according to their own
choice. Reliance was placed on 2009 SCMR 980; that neither promotion nor the
criteria set out to aspire for promotion could be categorized as a “right” that could be

justiciable. Reliance was placed on 2015 PLC (CS) 962.

- 05. We have heard learned counsel for the parties and have perused the

record.
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~ be reckoned from the date of their 1% appointment as Sub-Engineer. The.
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041-03-2010._ The appellant namely Ashraf khan also passed Departmental Grade-A
exam as well as obtained B-Tech (Hons.) degree in due course and the appellant
namely Syed Meher Ali Shah has not yet obtained B-Tech degree. The respondents
vide notification dated 25-06-2012 brought certain amendments in service rules
dated 17-02-2011 governing thé‘. method of promotion to the post of Sub-Divisional
Officer from amongst the holders of the posts of sub-enginee.rs, where inter-alia,
provision for segregated seniority list of the éub-engineers having degree in B-Tech

and Sub-Engineers holding diploma was to be maintained and their seniority was to

respondents vide another notification dated 10-07-2020 brought further am:endménts
in the service rules, which made the seniority conditional with acquiring the
prescribed qualification, against which the appellants filed departmental appeals,

which were dismissed vide order dated 21-04-2021. Feeling aggrieved, the appellants

U filed the ins appeals with prayers that the impugned order dated 21-04-2021 may
be set aside and the amendment notification dated 10-07-2020 may also be

cancelled to the extent of change in seniority criteria for the purpose of promotion
and seniority of the appellants may be reckoned from the date of their regular

promotion to ﬁhe post of Sub-Engineers.

03. Learned counsel for the appellants has contended that the impugned order
dated 21-04-2021 and notification dated 10-07-2020 are the outcome of malafide,
result of political victimization, without juri-sdiction and having no binding effect upon
rights of the appellants éccrued to them by dint of their seniority; that seniority of

the appellant shall be reckoned from the date of regular appointment to the post of

Sub-Engineer as per Section-8 of Khyber Pakhtunkhwa, Civil Servant Act, 1973 and

Rule-17 of Khyber Pakhtunkhwa (Appointment, Promotion & Transfer) Rules, 1989;
that such amendments in service rules are voilative of the basic law and rules; that in

light of section-9(2)(b) of Civil Servant Act, 1973, the impugned notification is
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BFFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

AT CAMP COURT D. I KHAN

Service Appeal No. 6704/2021

-

Date of Institution ... 31.05.2021
Date of Decision 29.09.2021

Ashraf Khan, son of Nadir Khan, resident of Mohallah Alam Sher, Tehsil & District
D.L Khan. Sub Divisional Officer (OPS), Gomal Zam Irrigation Division, D.I. Khan.

(Appellant)
VERSUS
Government of Khyber Pakhtunkhwa th‘rough Chief Secretary, Khyber
- Pakhtunkhwa Peshawar and four others. (Respondents)
AHMAD ALI

Advocater For Appellants

USMAN GHANI, -
District Attorney ‘ For Respondents

SALAH-UP-DIN ' MEMBER (JUDICIAL)
ATIQ-UR-REHMAN WAZIR MEMBER (EXECUTIVE)

U JUDGMENT - L ‘

ATIQ-UR-REHMAN WAZIR MEMBER (E):- - This judgment shall dispose of

' the instant service appeal as well as the connected service appeal bearing No.

6703/2021 “titled Syed Meher Ali Shah Versus Government of Khyber Pakhtunkhwa

“through Chief Secretary, Khyber Pakhtunkhwa, Peshawar and four others”, as

common question of law and facts are involved therein.

02. Brief facts of the case are that the appellants being. employees of

Irrigation Department, were promoted to the post of Sub-Engineer with effect:from

14-01-2004 on the basis of departmental Grade-B examination and in due course .

were poéted as S[Jb-Divisional Officer in Own Pay & Scale vide ordc—;r _dated
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-~ The appeal of Mr. Ashraf Khan SDO Gomal Zam Irrigation sub-Division D.l.Khan received

—

4 today ie. on 31.05.2021 is i:iwconhplete on the following score which is returned to the counsel

fbr the appellant for completion and resubmission within 15 days".'

1- Copy of posting order of appellant as SDO mentioned in para-2 of the memo of appeal is
t attached with the appeal which may be placed on it.
'J}Opy of regularization order mentioned in para-1 of the memo of appeal (Annexure-E) is
not attached with the agpeal which may be placed cnsit.
3- Copy of rejection order of departmental appeal in respect of appellant is not attached

with the appeal which

v

may be placed on it.

4 Annexures/—ri& G of the appeal are illegible which may be replaced by legible/better

one.

Appeal has not been flagged/marked with annexures’ marks.

No. q'él.b

Dt 31,__23 f"_/2021

/ST,

Mr.Ahmd Ali Advocate,
Supreme Court at D.1.Khan.
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR.

Service Appeal No. of 2021

. - Ashraf Khan Vs. Govt. of Khyber Pakhtunkhwa etc
Service Appeal

INDEX

| S# | Des‘criptiqn of Documents Annexurel Page Numbers |
1. | senics ap‘[peal with Civil Misc. N | )1 3
2. :aC;)ppg“ZL ':h'e‘reglulariz;ation order of - A ' ‘ / 4
e e el IR 2O B
4 ‘gfo:gpﬁlgcr:)]ftmg order as sub-Engineer | c ~ / 7 |
5. E)c:;)r)r/] ORE ;l;:il?epartmental Grade-B | D y 8___ CQ@ |
6. g;)gy I:()>foth<-:> posting-order of appellant E a/ R o
| e | F 2427
5 | Evan Rebult of sppatant " ¢ |3Bo-38

| Copy of trlle Notification No.SO(E)/

9. | IRRI/23-5/2010-11 dated 25" June, . | H BQ_, 33"

2012
- Copies of‘ the application of appellant b
10 | for placing in seniority list with letter J - 3 C/ = 3 Y
No.736/ DIC/1-E dated 03.03.2021 - ' 3
Copy of the Notification No.
11 | SO(E)/IRRI/23-5/73/Vol-VI dated 10t - J Bé
1 July, 2020 ,

: - ' { ,
12 | Copy of tlhe Departm_ental K 3?_. 94 '

Representation/ Review of appellant




.

13

dismissal letter of the Representation/

Copy of the letter No. SO(E) Irr:/23-
S/73Nol-Vi dated 21.04.2021 as to , é/ 3

L
Review ‘

14

Vakalatnama ) -— | | (/9

Yours Humble Appellant

@

(Ashraf Khan)
Through Counsel

Dt. _ 5,.05.2021 | t 7/

Ahmad Ali
Advocate Supreme Court

07 0.5‘-_’32/ ©L0 0

yal
Miss Shumaila Awan

Advocate High Court, D.I.Khan.
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR, . .. ros;cokiws

é L Service Tribun: al
Service Appeal No. 7 @ 1 of 2021 _ 5?33

Diary NoO.

Ashraf Khan, son of Nadir Khan, resident of Mohallah Alam Sher, Tehsil

& District D.l.Khan. Sub Divisional Officer (OPS), Gomal Zam' Irrigation -
Division, D.I.Khan ' '
" APPELLANT

'VERSUS

1. Government of Khyber Pakhtunkhwa; through Chief Secretary,
Khyber Pakhtunkhwa, Peshawar.

2. Secretary to Govt of Khyber Pakhtunkhwa Irrigation Department

o
- Peshawar

3. Chief Engineer (South), Khyber Pakhtunkhwa Irrigation -
Department| Peshawar.

4. Superintendihg Engineer, D.[.Khan Irrigation Circle D.l.Khan.
5. Executive Engineer, Irrigation Department, D.l.Khan.

RESPONDENTS

SERVICE' APPEAL UNDER SECTION 4 OF THE K.P. |

SERVICE TRIBUNALS ACT, 1974, AGAINST THE
LETTER BEARING No. SO(E) IRR:/23-5/73/VoL-
VI DATED 21.04.2021 AS TO DISMISSAL OF THE

DEPARTMENTAL REPRESENTATION/REVIEW OF

tted ¢ ~day THE APPELLANT (RECEIVED TO THE APPELLANT ON

03.05.2021) AND ALSO AGAINST NOTIFICATION
. No. SO(E)IRRI/23-5/73/VoL-VI DATED 10™
JULY, 2020 AS TO CHANGE IN THE SENIO:R'IT‘Y

CRITERIA FOR THE PURPOSE OF PROMOTION.

S-2200
DatedM




~ PRAYER:

On acceptance of present Servicé Appeal and by

~ setting

aside letter bearing No. SO(E) Irr:/23- |

5/73NVol-VI| dated 21.04.2021 as to dismissal of the

Depéﬂmental Representatidaneview of the

appellant and also by cancelling impugned

Notification No. SO(E)/IRRI/23-5/73/Vol-VI dated

10" July, 2020 as to the change in Seniority

Criteria

for the purpose of promotion, the

Seniority of the Appellant may please be directed

_ to be reckoned from the date his promotion on’

|

the present post (i.e. sub-Enginéer).‘

Note:

The impugned order received/communicated to

appellant bn 03.05.2021, therefore, this appeal is

within time.

- Respectfully Sheweth,

1. ThatA appel
15.11.1992
i'egularized
25.10.1994
Enginé;r W

EXam, and

lant was appointed in the irrigation department on

on the said post vide office order No.8062-63/5-E dated
. The appellant was then promoted to the post of sub-
.e.f. 14.01.2004 on the basis of Departmental Grade-B

accordingly posted as Sub-Enginéer vide Office Order

dated 11.02.2004.

Copy of the regularization order of appellant is enclosed as

Annexure A.

on contract basis as Work Munshi, whereafter he was




| -posted as S

Copies of the promotion order to the post of Sub-Engineer

and

Ann

)

Copy

posting order as sub-Engineer are enclosed as

xure B & C.

as Annexure D.

That due tc
presently he

vide office

Copy

O efficiency, competency and eligibility of appellant,
e has been posted as Sub-Divisional Officer (OPS),
order dated 01.03.2010. Presently the appellant is

.D.0. Gomal Zam Irrigation Division, D.I.Khan.

of the posting order of appellant as S.D.O. is enclosed

as Annexure E. _

That the appellant also passed Departmental Grade-A Exam vide

Office Order dated 28.05.2012. Thereafter, the appeliant obtained ,

B.Tech (Honours) Degree.

Copies of the degrees of appellant in B.Tech (Hons.) and

D.A.E! are enclosed as Annexure F.

Copy

Anne

of the Departmental Grade-A Exam is enclosed as

xure G.

That the Govt. of Khyber Pakhtunkhwa,.vide Notification NAo.SO(E)/
IRRI/ 23-5/2010-11 dated 25" June, 2012 circulated amendments

in the service rules governing method of promotion on the post of

Sub-divisional Officer from amongst the holders of the posts of sub-

engineers. Per Clause (b) (c) of Serial No 4, in Column No.5, of the

Appendix, t

he seniority was to be reckoned on the basis of

seniority-cum-fitness. The relevant excerpt runs as under:

(

of the Departmental Grade-B Exam Result is enclosed

\ .




AMENDMENTS:
In the Appendix,

i Against Serial No.4, in Column No.5, for the
existing entries, in Clause (b), (c) and (d), the
following shall be respectively substituted,

namely:

(c)  Eight percent by promotion, on the basis
of seniority-cum-fitness, from amongst

the sub-Enginéers, having Degree in B.

Tech (Hons) and have passed
departmental Grade B and A

- examination with five years’ service as

such; and

Note: For the purpose of Clause (c), a
joint seniority list of the sub-
Engineers having Degree in B.
Tech (Hons) shall be maintained

- and their seniority is to be
reckoned from the date of their 15

appointment as Sub-Engineer.

Copy of the l\jotification No.SO(E)/ IRRI/ 23-5/2010-11 dated

25" June, 2012, is enclosed as Annexure H.

That on 03.03.2021, the appellant submitted an applicati'on to the
Chief Engineer (South), irrigation Department, KPK, Peshawar, for

inclusion his name in the Seniority List of B. Tech (Hons) Sub-




8.

-dismissed

Engineers.

: <

The Superintending Engineer forwarded the said

application to the Chief Engineef (South) vide letter No.736/ DIC/1-
E dated 03.03.2021.

Copie

s of application of appellant with letter No.736/ DIC/1-

E dated 03.03.2021 are jointly enclosed as Annexure |,

Th.at, in the
recruitment/
5/73/Nol-VI

engineers h

promotion vide Notification No.

meanwhile, the Respondents changed the method of
SO(E)/IRRI/23-
dated 10" July, 2020 whereby the seniority of sub-

aving B.Tech degree for the purpose of promotion to

the post of S.D‘.O, has been notified to be reckoned from the date

of acquiring

Copy

said degree.

of the Notification No. SO(E)/IRRI/23-5/73/Vol-V! dated

10" July, 2020 is enclosed as Annexure J.

That after getting knowledge of the said Notification dated 10t July,

2020, the jappellant preferred a Departmental Répresentation/

Review seeking cancellation of the said notification and to restore

the previous notification of 2012 as to the Seniority-cum-Fitness.

However, the said Representation/Review of appellant has been

21.04.2021.

Copy,

vide Letter No. SO(E) Im/23-5/73/Vol-VI dated

of the Departmental Representation/ Review of

appellant is enclosed as Annexure K.

Copy,
21.04

2021 as to

of the letter No. SO(E) Irr:/23-5/73/Vol-VI dated
dismissal of the departmental

| , A
Representation/ Review is enclosed as Annexure L.

That aggrieved of the letter No. SO(E).Irf:/23-5/73NoI~VI dated

21.04.2021

as to dismissal of departmental Representation/




Review of the appellant and also disconténted with the Notification
No. SO(E)/IRRI/23-5/73N0I-VI dated 10™ July, 2020, the appellant -

has been left with no other remedy but to file this appeal for the

cancellation|of same on, inter alia, the following grounds:

GROUNDS:

i That. the |impugned letter No. SO(E) Irr:/23-5/73/Vol-V| dated
21.04.2021 and Notification No. SO(E)/IRRI/23-5/73/Nol-VI

dated 10" July, 2020 are the outcome of malafide, result of
political |victimization, without jurisdiction, without lawful
authority [and having no binding effect upon rights of appellant

- accrued to him by dint of his seniority.

ii. That the appellant has been serving on the post of sub-Engineer
and as such his seniority has to be reckoned from the date of

his appaintment/promotion on the present post and any

rule/law/policy disadvantageous to his seniority is not applicable

‘to the appellant. The well settled procedure of promotion based
on Seniority-cum-Fitness cannot be upset to reckon the seniority
from the date of acquiring degree. ..

iii. That under the K. P. Civil Servants Act, 1973, the Seniority has

~ to be determinate on the basis of length of service or date of

promotion in the present cadre. Section 8 of the K.P. Civil
Servants Act, 1973, is reproduced hereunder:

8. Senidrity:- (1) For proper administration of a
service, cadre or post, the appointing authority shall
cause a seniority list of the members for the time
being of such service, cadre or post to be prepared,
but nothing herein contained shall be construed to
confer any vested right to a particular seniority in
~such service, cadre or post as thé case'may be.




iv.

(2)  Subject to the provisions of sub-section (1)
the seniority of a civil servant shall be reckoned in
relation to other civil servants belo'ng‘ing to the same
service or cadre whethe'r s‘erving the same
department or office or not, as may be prescribed.

(3) Seniority on initial appointment to a service,
cadre or post shall be determined as may be

prescribed.

(4) Seniorit\} in a post, service or cadre to which a

civil servant is promoted shall take effect from the

date of regular appointment to that post;

Provided that civil servants who are selected

for promotion to a higher post in one batch shall, on

their promotion to higher post, retain their inter-se-

seniority as in the lower post.

(5) °~ The Seniority lists prepared under sub-section
(1), shall be revised and notified in the official Gazette
at least once in a calendar year preferably in the
month of January.

Thus. amendment in' the K.P. Civil Servants (Appointment,
Promotion & Transfer) Rules, 1989, with regard to the frrigation
Department vide Notification dated 10t July 2020, is violative of
the basic law i.e. Civil Servants Act, 1973.

That similarly, Section 9(2)(b) of the Civil Servants Act, 1973, in
unequivocal words states that the in case of promotion, the post

is to be ffilled on the basis of séniority cum fitness. The Section
9 runs as under:

9. Promotion:- (1) A civil servant possessing such
minimum qualifications as may be preséribed shall be
eligible for promotion to a higher post for the time
being reserved under the.'rulel for departmental




X
|

(2)

(a)

(b)

On this |score too, the impugned Notification/amendment is

unwarranted.

That the In fact the K.P. Civil Servants (Appointment, Promotion
& Transfer) Rules, 1989, also provide that the seniority shall be
reckoned from the length of service and not otherwise. The Rule

8§

promotion in the service or cadre to which he
belongs.

A post referred to in sub-section (1) may either

be a selection post or a non-selection post to which
promotion shall be made as may be prescribed-

in the case of a selection post, on the basis of
selection on merit; and

in the case of a non-selection post, on the

basis of seniority-cum-fitness.

17 of the ibid Rules in this regard is reproduced hereunder for

ready reference, please.

(a)

(b)

17. Seniority :- (1) The seniority inter se of civil
servants appointed to a service, cadre or post) shall
be determined:-

In the case of persons appointed by initial
recruitment, in accordance with the order of
merit assigned by the Commission or as the
case may be, the Department Selection
Committee; provided that persons selected for
appointment-to a post in an earlier selection
shall rank senior to the persons selected in a

later selection; and

in_the case of civil servants appointed

otherwise, with reference to the date of their

continuous reguiar appointment in the post:

provided that civil‘ servants selected for
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promotion to a higher post in one batch shall,

on their promotion to the higher post, retain

their inter se seniority as in the lower post.

Explanation-I:- If a junior person in a lower
post is p'romoted to a higher post temporarily in the
public interest, even though continuing later
permanently in the higher post, it would not adversely
affect the interest of his seniors in fixation of his
seniority in the higher post.

Explanation-li:- If a junior person in a lower
post is promoted to a higher bost by superseding a
senior person and subsequently that senior person is
also promoted the person promoted first shall rank
senior to the person promoted subsequently;
provided that junior person shall not be deemed to
have superseded a senior person if the case of the
senior person is deferred for the time being for want
of certain information or for incompletion of record or
for any other reason not attribUting to his fault or
demerit.

Explanation-lll:- A junior person shall be
deemed to have superseded a senior person only if
both the junior and the senior persons were
considered for the higher post and the junior person
was appointed in preference to the senior person.

(2)  Seniority in various cadres of civil servants -

appointed by initial recruitment vis-a-viz those
appointed otherwise shall be determined with
reference to the dates of their regular appointment to
a post in that cadre; provided that if two dates are the
same, the person appointed otherwise shall rank
senior to the person abpointed by initial recruitment.




vi.

Vii.

viii.

10 | ' /0

-

(3)  In the event of merger / restructuring of the
departments, attached departments or subordinate
offices, the inter se seniority of Civil Servants affected
by the merger/ restructuring as aforesaid shall be
determined in accordance with the date of their
regular appointment to a cadre or post

(4)  The inter-se-seniority of civil servants in a
certain cadre to which promotion is made from
different lower posts, carrying the same pay scale
shall be determined from the date of regular
appointment/promotion of the civil servants in the
lower post. |

Provided that if the date of regular

appointment of two or more civil servants in the lower
post is same, the civil servants older in age, shall be
|

treated senior.

One this score too, the amendment vide impugned Notification
as well as dismissal of the departmental appeal of appellant are

not sustainable in the'eyes of law.

That any new policy as to the change in the service structure,
disadvantageous to the rights of an in-service Civil Servant,

cannot affect the rights of such a civil servant rather such

changes can be given prospective effect only for those civil

servants who appointed after the said change. On this score too,

the present appeal is wroth acceptance as prayed for.

That the appellant has been coming from the cadre and
therefore, any change in the policy, adversely affecting seniority,

is ineffective upon the rights and seniority of the appellant.

That the counsel for appellant may be allowed to raise additional

grounds at|the time of arguments.
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It is therefore, humbly prayed that the present servibe appeal may

Vgraciou‘sly be allowed as prayed for and thereby the impugned Notification

as to the change in criteria for senioﬁty, may kindly be cancelled and as
result thereof the|seniority of appellant may please ‘be ordered to be

reckoned from the|date of his promotion in the present cadre.

Yoursguqtzle Appellant

fKhamy |
(Ashraf Khan) !,
Through Counsel —

Dt g{! .05.2021 ' /

Ahmad Ali
Advocate Supreme Court

7/

Miss Shumaila Awan
Advocate High Co»urt, D.l.Khan.

VERIFICATION: |, | the appellant, on this day of May-2021, herein

mentioned above, do hereby verify that all the contents of this appeal are
true & correct and also that it is the first appeal on the subject matter and
no such appeal has earlier been filed.

Appellant|

AFFIDAVIT: |, the appellant; do hereby solemnly affirm and declare on

oath that allthe Para-wise contents of above Service Appeal are true &
correct to the:best |of my knowledge, belief and information; and that,
nothing has been deliberately concealed from this Honourable Tribunal.

v

Identified by Counsel:
Ahmad Ali ASC.
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BEFORE TI:IE HONOURABLE KHYBER PAKHTUNKHWA
== RE TNE NUNUURADBLE ARYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR.

vCiviI Misc. Petition

In Service Appeal

Ashraf Kh

No.

No. _of 2021

of 2021

an Vs. Govt. of Khyber Pakhtunkhwa etc

APPLICA
IMPUGNE

Service Appeal

TION FOR SUSPENSION OF THE OPERATION OF
D NOTIFICATION BEARING NO. SO(E)/IRRI/23-

5/73/VOL ~-VI DATED 10TH JuLY, 2020, TILL FINAL DECISION

OF SERVICE APPEAL AND

IN THE MEANWHILE

RESPONDENTS MAY ALSO BE ABSTAINED FROM AWARDING

PROMOTIONS DETRIMENTAL TO THE RIGHTS/SENIORITY OF

APPELLAN

T.

Respectfully Sheweth,

1.

That a Service Appeal is being filed before this august court and

the grounds of same may please be considered as an integral part

of this Petiti

on.

_ That the petitioner/appellant has got a good prima case on law as

well as on facts and there is every likelihood of the success of

Service Apy

the appellant.

veal; hence, balance of convenience tilts in favour of

That due to the impugned Notification, seniority of appellant is

being affected adversely, and there is every likelihood that the

juniors to ap

pellént will be awarded promotion in preference to the




o

-

| /
Dt. 5\ .05.2021/

Ahmad AlilASC

appellant|and therefore, in case of non-suspension of impugned

Notification, the petitioner/appellant will suffer an irreparable loss.

Itis, theréfore, humbly prayed that on acceptance‘ of the present
Civil AMisc. Petition, the operation of impugned Notification may pleaée
be suspended till decision of Service Appeal, and in the meanwhile,

status. quo may graciously be ordered to be maintained.

YoursClee Appellant

]
(Ashraf Khan) / -
Through Cpunsel

Ahmad Ali
Advocate Supreme Court

/
Miss Shumaila Awan

Advocate High Court, D.l.Khan.

AFFIDAVIT |, the appellarﬂt;, do hereby solemnly affirm and declare on

oath that all the P|ara-wise contents of above Misc. Application are true
& correct to the li)est of my knowledge, belief and information: and that,
hing has been deliberately concealed from this Honourable Tribunal.

L
y .
Identified by Counsel: Deponent




0 the recommenda:ion of geleotion Coxmittee
scoxstituted for the very puriese, ..rvices of Mohmzad ishraf
8/e Nadir Xbhan Mohallah Alem Sher UIKbhan already sppoluted/
wvorking as work munshi in this Division en sontract basis are

heredy eomverted inte regular as_work munahi in EPR No.5 :
(13000£6-2390) with immediate effact as adminsidle under the
Tules swhjsot to the following texms and oondd dongg-
1e He will .prodwse medical fitness oortifticito fien the
Medioal Buperintecziant DisttiHeadquarter Hospital ,IXhan,
2. His services are pumli tufornry ad ocan de
nvh notice

terminated on one +. £Tom side, ene month
salaxy payment in . 1/.uce in 1den oz‘:x’u month notice,

3« He will be en batlon period of one year, In case
¢ of m&soconduet 2? hia pu'g his service could de Serminated
. at any time wvdithout uctiocey

1.Btfnamo 8L Chairman 84/=Mohenad Jan Khan
8eleotion Coamittee, BExooutive inser,
Projeot Irridd RyDIXhar,

2. Bignature of Member of Bd/=Mr,Hssrat Khan Oraksoi®
Eelection Committes. eeio %o&nsozu%utts
* o0 ‘Heore
Irrigrtion MYFP,Peshavar,

2« Bigaatore of the Hezber 37 8d/=Hldayutulleh Enan
sifoction Committeo, Bvd Divisional 01t cor,
’ P.I.BD l'«o.Z. DIxhan,

At— - ——

o\
lp.ge'éz “é 115-2, Dated DIIKban tho> /b /9%
0apYy of above ia forwarded to;-

4/ Private Becretary to Henowrable Minister for Frrigation
l.U.r..?-.PeﬂhaVlro

2/ B8ecretary Irrigatiom De; - tient , NWYP,Peshavar;

3/ Ohief Engineer, Irrigat:.. . Deptts AWFP,Poshavar,

&/ Projeot Direotor, ORBO i.

5/ A11 other ocomcermed,
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’ GrNTAIET,
NT==J=e 137 1‘,; AT
DerredTestienrar e L7/ 22604
OFFICE QRDER.
In pursvance of the - approved summary received vide seeretary rrigation
& [ower Departiment letter No. SOENRR:3-2 70, duted:11:2,2004 the jullowing
postings / transfers r':mrmg.v! the Sub-Engineers of lrrigation Department —are hereby
ordered with immediate effect. |
‘. ;
[ SL:NO NAME FROM 70 R 1.,\7/'1"1}1;5 P
/ Mr. Surat Khan Kohat trrigation | AMurwat Canal Fic Mo.2 i '
- Division KNohat Division Bamnu
2 | Mr. Magsood Ali Murwat Canal KNohat Irrigation Fice No.l B
. Division Bannu Division Kohat ' | L\
3 Mr. Mohammad On deputation Small Dums Against i
Rafig Jrom Pak PID Orgunization vacdni post /j
. . Peshawar
- Mr Mohummad Tubewells ‘}Il-(-II ;;_I'm\‘ /II-;Z’_(-H-I(:I_I-- 'b . Luunl Tihe leave
Salin Jan Ayub Irrigation Division Peshunvar vacaney o/
Division : ) Mr. Rizwanullai
Peshawar , Suh Engincer
5 Ml Y lulumm‘mrl’ On promation as | Palarpue - Drrigatlon Agetinst
L if“’" C!/)r Sub Engineer Division DIKhan vacant posts
VA Syed Mcher Al ~clo- Paharpur  Irrigation | Against '
Shah Division DiKhan | vacant post
(Tuberwell Sub
. Division DIKhan) ’ .
7 My Jkramullah -do- Muardan — Irrigation?| Fice No.8
: Division Mardan
) Mr.Rooldalh Murdan Hydrology Irrigation | Against
Irrigation Division Peshavwar Macai post

- Division Mardan

Rehman|

9 . .| Mr. Juvedir- .

oriebima

-On-promotion as
Sub Engineer

~Tubewells

[rrigation
Division Peshavar

Vice No.+.

»

]

Lo TN/
Lo )

e Lint—

i bs a2liuvwued

A
A

1

&-

and

2t

o "1

>y
CHIUEE ENGINEES

Iy
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S TR IR AN Doted Pesdnvar the
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. C()/z}-forwarc‘lcd 1o the :-
Government of NWEP Irrigation and Power Department with
_2-2004, for

Secretary o
his letier No SO (E) IRR: 7 5-27 20, dated 11

reference 10

information.
Private Secrelaiy 10 Minister for Irrigation and Power Dcpar!mem for

information

(J(.’HL’I ul NWFP Peshiawar,

3 Accountant
Director General Small Dams (): -ganization Peshawar. ,

S
AR .S'upurinlcmlmg mewc Southein lrrigation C U(,Ic Bannu
0. Supcriu!cmhng Engineer, Northern Irrigation Circ!c Mardan,
7. . & perintending Enumcu Cun!: al Irvigation Circle Peshawar
/’\/ - :
1/8./ All Executive Engineers in Irrigation Depur!nwn! (cum.umud)

9. All District Accounis Officers, ('conucz'nud)

10. (),[]iéiul’.\' concerned. :
' . , M/W\J\.% i
CIIEF ENGINEER 1Y 9 .




1 . )
ORDER . B

. GOVERNMENT OF NWFP
¢ IRRIGATION DEPARTMENT

b " Dated Peshawar the 1%t March, 20190.
LRRICLTAS .

L

NO. SO(E)IRR :4-10/77: S22 The competént al'lthority is pleased to )

transfer Mr. Muhammad Ashraf Khan, Diploma Holder Sub-Engineer (BS-
11) Paharpur Irigation Dlwsnon D.l.Khan and pos! him as Sub-Divisional
Off icer, Rod Kohi lrrigation Sub- Division, Paharpur lmigation D.l.Khan in

thls

I aspemalcase,

.

own pay and scale, agalr{st the vacanl post, with immediate effect, as

Secretary to Govt of NWFP
‘Irrigation Department

;g},ﬁé)“)

Endst: No. & Date ds ahove,

Capy of the above is forwarded fo:- |

NWFP Peshawar.

1. The Accountant General,
. 2. Thé Chief Engineer (O&M), lrrigation Peshawar.
3. The Chief Engineer (Dev){Irigation Peshawar.
4. The Superlntendlng Engineer, Southern Irrigation Circle Bannu. o
/ 5. The Executive Engineers, |Pharpur Irrigaion Division D.l.Khan -
! A 6.. The Execuhve Engineer, Fiood & Drainage Division D.I.Khan. -
) 7. The Executlve Engineer, CRBC Irrigation Division D.I.Khan.
8." The District Accounts Officer, D.I.Khan. .
: 9. PS to Minister for lrngatlo‘rfu NWFP Peshawar. "
Y 10.PS to Secretary, Irrigation Department, Peshawar. . S
. [ 11 Official concerned. - 9 : Lo
) . 12. Personal File. - L o
i, ' ’ o
. S (ANWARUL HAQ)

Sectlon Ofﬁcer Establlshment

-




OFFICE ORDER,

- 81:
) NOe

| m!&'

L B

SRR 2 ii@ﬂ

I= ' Dated Peshawan—the

Doz,

OFFICE OF THE CHIEF ENGINEER,
IRRIGATION N.W.F.P. PESHAWAR.

|. 5 o 1226674 /IB/0/33-G.

= 06 /6/2000.

Ihe_1 follOWIQg‘OfflclalSrhdvefpaSSed*GrqdeB" Sub Ehglneers:
Departmental quallfylugJexamluat10n~he1d-on1 » 3.& 4/5/2000 P
*ﬂ“““dﬂﬂ_,l

Neme & de31guatlon..

' ~

Name of Offlce to
which attached. -

.

2e

Se

4.

5.

6.

7.

A .

2.

L5
4
.

r

“‘\

v

Mr,Qudratullah
Sub Hugianeer.

Mr. Naqlbur Rehmau

Sub Eugineer,

Mr,Ismail Khaa
Sub Bigiueer.

Mr.Khalid Nawaz
Suwb Eagiueer,

Mr,Roohullah
Sub fagiueer,

Mr. Mohammad Idress
Sub Engineer.

~Mr;Mehm06d Sulfan

Sub Eangiucer.

Mr.Surat Khan

Sub Zugineer,

Mr.Mohammad Javed
Sub Fuglneer.

Mr,Sher Akbar-

-t

Sub fngineef.

Mr.Shafiq Ahmad .
Sub Ingineer.

M, Mohannad Dawood
Sub ifugineer,

Wwork Muﬂshl.

pyed;Meﬁéf:KIEEShah

Work Munshi,.

The following OfflclalS
eXamluatlou LS

- Peshawar.

iw§£§akm0qna1

,/I‘"” i

-

i ' .
%anau Canal D

f

"1 -do-

;do_

Small Dams Di
P.C.‘Peshawar

Hydrology Irr

vn:FATA

:Divn:_

Kohat Irr;Divn:Kohat.

Kohat Irr:Divu:

v
M +

i
j

Z;jMarpaa irp:

] .

; N B
CE ToTennad=: L S RRE
Mp.Mohanmad= Ashraf :C,Rgﬁ.c,lnhnDinarDIK1

'-do-'

ivn :Bannu.

Remarks.

Passed in all subject

(i.e Passed Survey in
1993 & 3 subjects this
yeary.

Passed in all subject
this year.

Passed in all subject
(I.e Passed 3 subjects

in 1998.& b
1 1 %Earoone subject

Passed in all subjects
this year.

Passed in all subjects
this year.

Passed in all subjectec

(i.e passed one subject

in 1995 & 3 subjects
this yeary.

Passed in all subjects

Kohat.

Divn:Peshr:

Peshr Canal Divn:Peshr:
Ma llaka nd Irxr: Dlv&..MalD

i ar.ld

Divn: Mardan.

“this year,

N ——

have“falled in the a?ove

(i.e passed two subje-
ct in 1995 one subject
in 1998 & one this
yearlbo

Passed in all subjects
this year.

-d0 =

-do -

Passed in all subjects

¢i.e passed one subject
in 1994 & passed three
sub jects this year.

Passed in all subjects
this yeary.

Passed in all subaects

-do-

NgoocPoo'2o

4
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. ) . : Q_:.:. -“\2 °_- e ‘; P T
/\ 7
u!me & deS1gnat10u Name of office to Bubject in Marks. Remarks.
.'2L which attaohe&. which failed. :
i i?! r . & g
Je McoBajjad Ali Shah Hazara IrriDiv:  Professional 44 i.Lost Ist
' Sub Eugiueer, Abbottabad. o * chance.
- ii.Passed
: Accountts
: Survey &
Practical
: ‘ this year.
2, Mr,Naveed Khan : ~do~ Professional 57 =0~

Sub Eugineer,

Vj.._ Ml‘.Ja*‘ed Ahm-ad . - ' ) o '
Sub BEngineer, - QO _ Accounis 53 1,Lost 2nd
: chance.
ii.Passed
~ Professiconal
& Practical
~in 1998
iii.Passeq
Surveypthls
yearﬂ

*5~#y' . Iqbal Khau Small Dams Divu: ‘ . A
" E‘mb Eugineer. . FATA DeCo.Benun., i Professional A4 1;11;081: Ist

. chanice

20 iii.Passed
Survey &
Practical
this year,

S ' . ii.dceeunts.

' DIFHE Swobi |  ii.Professional 46 i.Iogt Ist

5, _Me.abdul Latif ;
>C arp Mg?dan. -~i1;gccouuts 51 chance.

Bub Kgigeer.

b S5%

ii.Passed Survexr
& Pradtical
this yeari

&... Mr.Dost Mohammad | - wdo- . isProfessional 56 |
ﬁ&hﬁibgagaccoj o T i, accownts T e —Ao—-
M . 4zad Khan | Maintanance 3 Professio 4 10wt pnA
Suh Fugiseer.. | Cum DivosFATA . lP essional 31 3.lozt 297

) e V. 0o Badaul. | - di Accounts. pan%%d Survey .&
" ' - Practicnal this
v ) ye ar °

| 8, Mr.,Abdul Weheed- - CRBO -Pivny P Khay Pnofessiaanlwuﬂ&G'i.lost'lst
’ um:k Mughi. , : . . g:h;?n C&e

R ) ' T ili.Passed

- e e . ACcouits,durvey
..... e & Practical
this year.

~E% Q. Mv;Ins££ullah 'Swabx.lvr;DL”“4~ £r0f98310ualmu59"'1 lost L . 2nd.

e S eb i . e " chance.
| | {i.Passed Surver

L  &Practical
1991.
o . C _ o , : iii.Passed
S : : R "~ Accounts this
year.

)/”'L———/w 9
CHIEF ENGINEER: /
Ph:9212116.

ettt

Nooo5noo -
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Copy forwar-deci: to the ‘e

Chief Bugiue
All Superxut
all EXecutlv
Projeet Dire

er Dev.Irr Deptt- Pe‘shaWar.

ctor DIPHE ow

personal f11

for. in'.fwﬁaib:-on and neoe

o

endiug Ehglneers in Irrlgatlon Deptt NWFF .

e! Ehglneers in Irrlgatlon Deptt:NWEP.

abi Scarp~D1rectorate at Mardani.

es of the Offlclals,

CHIEF(

_Chalrlan FAIA D.C.. Peshawgr/ Proajeet- ﬁlre
aS ey actlon °

lPh

r DIPHE Memdan .

: 9212110,

———




Nu 1057]1&//\/‘ I3, Dated Peshuwar !hl.l/" I/ZUZI

1. Scarctary o Govermment of Kyber Pakbtunkhwa lerigation Department with relereace to his

Vol: VIR, dated 19-3-2021.

2. Chief Eugincurs (North)/Merged Area trrigation Department.

3. Buector Genesal Small Das Diectorate forigation Depattment

4. All Projeet Dircctors in Innigation Departient,
4. Al Supcrintending Engincers in dredgation Departaent,
5. All Executive Engineers in lerigation Depariment,

B e e

letter No.SO(IDIRI:/2-1/2006/

3}

—y

] \
St: Date  of | Dafc of Ist | Date - of | Regular _appointment to the | Promotion to | Present Remarks
f | Birth with | entry acquiring | Prescat post - N present I'lace of o
TR T | Donticile [ 1in to Govt: | degree | Grade/Cadre posling — 7
‘ I Serviee - ’ Date BPS | Mcthod of | BPS | Date
- " | recruitment -}
27 | Mr.Zeeshan B.Tech: (Hons}) . SmJO-ams' )
from Cecos University 30-4-97 . By initial Working as Sub E—
Peshawar,Passcd Grade B on 15- | Nowshera |- 20-7-2018 | 18-11-2017 [ 20-7-2018 | 12 | receuitment 12| 20-7-2018 F(,P&C) Engincer
10-2020 eshawar i
28 | Mr.Bakht Munir B.Tech: (Hons) | 2-4-1991 s, . !
~—1 from preston University Mohmand {20.072018 | 15:3:2013 |-20.7:2018 [ 12 | do- | 2 | 2072018 Swallr: Divn: | Working as Sub ‘
— : . : wat Engincer
Peshawar . Apgency —|~:——u _ . . '
29. | Mr.Noor Faraz 15-4-1993 | 20-7-2018 | 13-1-2047 20 7-2018 ~ 12— ~lo- 12 20-7-20!8 rr: and  Hydcl | Working as SDO
B.Tech: (Hons)Cecos University | NW : ‘Divn:South —__ 1 (OPS) .
Peshawar and  Grade B | aziristan Waziristan —
examination on 15-10-2020
30 | Mr.Aslieal Khan
do _1DAE Civil From Gavt.Polys | . I P, [V, = : 1
Téeh? nstitute DIKhan, Passed 1-12-1968 . i3y Rod Kohi Sub' | Warking iz SDO ¥
Gride kxmn: on 12-6-2004 and DIKhan | 17! I,-]‘)‘.)Z' 21-7-2020 | 14-1-2004 | 42 promotion 16 \ 14-1-2009 1 pyvr:DiKhan™ ((')l'.‘s‘))’ *
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. A\ il’\tﬁisttt‘éii 'Po. GPI/DIK/86'-,1_2789"
'nfv Gov% POLYTECHNIC INSTITUTE D.I.KHAN
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o Son | DiightéE st of NADIR KHAN

Registration No. 802f2-éﬁ5_é-9@
Roll No. 1042

st NO 022026

Session _

GOM A L U N IVERSITY

DERA ISMAIL KHAN.

N. W. F. P.
P AKISTAN

Provisional Certiﬁcate

This is to certify that My. [BEFFEME___ASHRAY KHAN R

PRIVATE CANDIDATE OF DISTT:D‘.-I,IQ{AN

of the YL A R T

R R LI P S

has passed__ B-he SUFFLY,1993. Examination held—in-—— 051992,

in the subject of.

He [i5%% was placed n | SECOND

division, Securing ] 309 __ marks out of. 600 .

SaTERBIES in parts.

Dera Ismail Khan.

Dated 29=11=-1995,




'.Son / Dauglzw’i’
of the Egpaﬁmmzl'}ilﬁiﬁtﬁfé“b’f

?

Registration No. 8027-GUP=90 -
Roll No.______ 1042

Serial No 022026

" Session

 GOMAL UNIVERSITY

DERA ISMAIL KHAN.

NOWOFP.
P A KIS T A N.

Provisional Certificate

T/n's‘is to certify that Mr. [BEREEMEG  ASHRAF KHAN

NADIR KH AN

PRIVATE CANDIDATE OF DISTT:D.I.KHAN

SUPFLY, 1993, JULY,1995.

has passed_ B.4.

et Tt o St ‘:di‘.l:.x:-?x:o,

~n the sub]ect of

Dated 30-41 1995.

Examination held in ) L —

SECOND

He [: SE was placed in___

division, Securing , 309

marks out of 600 - e

fé/ in parts.

The examination was taken “Gs

Dera Ismanl Khan-

AT T d

R
R
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This s to cectifp that  Ashraf Khan
gon / daugfiter of Nadir Khan
HBabing passed tﬁe requigite examination,. ig fierebp atnasz,h the ﬁegree of
Bacﬁclor of Téchnology (Honours) in Civil - 4 Years

twith all ibe rights éu‘m pfiy'ile‘ges' appert‘ai'u_ing theveto.

Given at Peshatoar ( Pakistan ) on the  Twenty First Day of July Trvo Thousand Twenty.

.

T Wiee Chancellor Presivent

of Khybee Pekbtffhwa under erdinance No. XYIVZI0M dated 314 Augun 2001, ia Récog 1ized by Higher Educati
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" OFFICE OF THE CHIEF ENGINEER (SOUTH) WING
IRRIGATION DEPARTMENT KHYBER
PAKHTUNKHWA -~

TRUE COPY v

No.7019-30/IB/A/33-G,

Phone No.091-9212116 Fax No.091-9212652

wv

Dated Peshawar the 28/5/2012

(
OFFICE ORDER .
“The following candidates of Irrigation Department Khyber Pakhtunkhwa has -
passed the Departmental Grade-A examination held on 20,21 & 22/11/2011x; 7
Sr.No. | Name & Designation Office to which attached
1 Mahmood Khan S.W Agency
2 Mohammad Hayat Swat Irr: Divn: Swat___
3 M. Ashraf-Khan “Gomal-Zam-Irr-Divi
4 | Abdul Jabbar Paharpur Irrigation Divn: DIKhan
5 Khurshid Aslam Kurram Agency
- The following officials have failed in the above examination
| ) Paper (Grade-A) Total
ér Office to Professional | Accounting | Survey | Practical | Oral
No' ' Name which and Office Civil ‘ Remarks
" ; attached ~ procedure Viva .
(100) - (100) (100) (100) (50) (450)
Failed in accounts
Muhammad Small Dams . and office
! .Shoib Peshawar 62 4530 84 2 35 248.5 procedure and
: . practical
2 | Inam-ui-Haq Hazara Irr: Passed in 35 63 Passed in 101 Failed in accounts
Ladhi Divn: 2004 2009 - ' and office
) procedure
3 Haroon-ur- Swabi Irr: 45 A A A 45 ‘Fail in all
" | Rashid Divn No.1 “Subjects
"~ 4 | Fazll Qayyum | Swabi Irr: 42 A A 15 57 Fail in all
: _Divn No.1 . ' Subjects
5 | Azhar Qayyum | CRBC 75 40 66 Passed in 181 Failed accounts
2009 and office
: procedure
6 | Muhammad CRBC 60 34, 74 28 35 231 Failed in accounts
" | Dawood ' and office
procedure and
. : : : : practical
7 |- Bakht Wali Khyber 39 24 55 20 138 Fail in-all
| Agency Subjects
8 Fida Malakand Irr: | 60 32.50 58 17 . 167.50 | Failed in Civil
Muhammad Divn: Survey, accounts
and office
procedure and
practical
9 Khalid Nawaz | N.W.Agency 52 37 A 15 104 Fail in all
' ' Subjects
10 [ Javed-ur- Swabi Irr: 32 A Passed . | Passed in 32 Failed in




)
R¢hman Divn: in 2009 | 2009 T Professional and
, A, : accounts and
¢ T : : office procedure
11 | Muhammad | Mohmand 51 28 Passed Passed in 79 Failedin
| Bashir Agency in 1994 1994 'Professional and
accounts and
A . : office procedure
12 | Muhammad Chitral Irr: 66 32.5 65 21 35 219.5 Failed in accounts
Arif Divn: Chitral and office
. procedure
13 | Malik Abdul Paharpur Irr: 56 43.50 51 40 39 229.5 Fail in all
| Waheed Divn: DIKhan ' : Subjects
14 | Abdur Rehman | Kohat Irr: 44 Passed in Passed Passed in 44 Failed in
C . Divn; Kohat 2006 in 2006 | 2009 - professional
15 | Nizam-ul-Haq | Malakand Irr: | 60 Passed in 55 Passed in 115 Failed in Civil
Divn: 2006 2009 Survey
16 | Khurshid Chitral Irr: 64 Passed in 62 17 41.50 ‘| 184.5 Failed in Practical
Ahmad Divn: Chitral 2004 ‘
Grade-A Sub Engineers (E&M) Results
- Paper (Grade-A) Total
sr Office to Professional | Accounting Practical/Viva :
kN'o' Name which and Office * Electrical & Rema;'ks
o attached procedure - Mechanical '
(100) (100) (150) (350)
_ Noor - | Failedin o
| 1| Muhammag | Marwat Canal |y 61.50 52 152 P“’fes.s“’]“a! and
0 | Khan Divn: Bannu . Electrlcg &
‘ Mechanical
2 | Sultan Ali Marwat Canal ||30 49 73 152 Failed in all
Shah -| Divn: Bannuw ' ) subjects
‘3 | Anwar Hayat | Gomal Zam 42 18 61 121 Failed in all
E Dam Project subjects’
4 | Noor Rehman | T/Well Divn: || Passed in 41.50 ‘| Passed in 2009 41.50 Failed in accounts
2 2006 ' and office
_ procedure
‘5 Saulat Hussain | Flood Divn: 50 60 Passed in 2009 110 Failed in
DIKhan professional
Sd/-
CHIEF ENGINEER
1) Secretary to Govemmlent Secretariat FATA Peshawar.
§ 2) Chief Engineer (North) Irrigation Department Peshawar.
3) Director General Small Dams Irrigation Deptt. Peshawar.
4) Project Director Bazai Irr: Project Mardan.
5) All Superintending Engineers Irrigation Deptt:
6) All Executive Engineer Irrigation Deptt:

Sd/-

CHIEF ENGINEER
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GQVERNMENT OF KHYBER PAKHTUNKHWA
" IRRIGATION DEPARTMENT

A77 [ 39

1
!
'1
I

i Dated Peshawar the 25" June, '2012 :

" NOTIFICATION |
" No. SO(E)/IRRI/23- 5/2010-11; " In pursiance of ‘the provisions

contained in sub rule (2) of Rule-3 of the Khyber Pakhiunkhwa,: Civil
Servants (Appomimeni Promotion and Transfer) Rules, 1989, the Irigation
Department in consultation with the Establishment Department - and the
Finance Department, hereby directs that in this Department’s Nofification

No. SO(E}IRR:/23-5/73 tl‘icied 17-02-2011, the following amendments shali

be made namely:-
| AMENDMENTS
In the Appendix, "

i. Against Serial 1No 4, in column No. 5, for the existing entries, in
clause (b}, (ﬁ:) and (d), the folliowing shall be respectively
substituted, nolme{y

(b) Twel\\/e percent by promotion, on the basis of seniority-
cum- htness, from agmongst the Sub Engineers, having
degree in Civil Engineering or Mechanical Engineering
from| a recognized university and have passed
departmental grade B&A examinaiton with five years
serwcle as such :

Note:  For the purpose of Clause (b}, a joint seniority list of the
Sub Engmeers having Degree in Civil Engineering or
Mechlcmicol Engineering shall be maintcined and iheir
seniority is to be reckoned from the date of their i¢

/ oppo'iniment as Sub Engineer.
(c)

C Eight percent by promotion, on the basis of seniority-
cum- fliness from amongst the Sub Engineers, having
Degree in B. Tech ({Hons) and have passed
depaitmental Grade B and A examination with five

years servxce as such; and

Note: For ihe purpose of clause (c), a senlonty Ilsi of Sub
Engineers having Degree in B. Tech {Hons] shall be

maintained and their seniority is to be. reckoned from.

the ddte of their 1st appointment as Sub Engineer.

(d) Flfteen percent by promotion, on the basis of seniority--

cum- fntness from amongst the Sub Engineers, who hold
Q Duplomo of Associate Engineer in Civil, Mvchoniccl

Electncat or Auto Technology and have passed"

-deportmenfcl Grade B and A examination, with five
years serwce as such.
. |

Note:  For 1he purpose of clause {d}, a senlomy list of Sub
Englneers having Diploma of Associate Engineering in
Civil, Mechomcol ‘Electrical or Auto’ Technology shall
be momionned and their seniority is to. be reckoned
from the date of their s appointment as sub Engineer.

1212

To be /(@4-0“/'66/

S
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|
| ‘ .
1213 KHYBER PAK#‘ITUNKHWA GOVERNMENT GAZETTE, EXTRAQRDINARY,
1‘ :
|
|

Note: | Thé quota of clause ({b), {c)} and (d), above

respectively shall be filled in by inifial recruitment, if no suilable Sub
Engineer is ovoiloblé for promotion:

- Against selrlol No. 5, in column No. 5, for the existing entries in-
clause (b), lihe following shaill be substituied, namely:
!
() thteen percent by promolion, on the basis of seniority-.
cum-fitness, from amongst the Canal Inspectors, Work
Takers Gauge Readers, Surveyors, having Diploma ofl '
Assocmfe Engineering in Civil, Mechanical, Blectrical or
Auio Technology from a recognized Board of Technical
~Educohon having passed the departmental Grade-B
" ond Grade-A examination, with at-least seven years
servuce as such; and
(c) - Flve percent by promotlon on the basis of seniority-
u_nm -fitness, from amongst the Canal Inspectors, Waork
Tokers Work - Munshi, Surveyors, and -Work
Supennlendent having passed the deporimentol
Grode B examination with at-least ten years service as
. such,
Aguainst senol No. 7, in column No. 5, for the words "three years”
the words "one year” shall be substituted:;

Agomsi sénol No. 9, in column No. 3, for the existing entry the
followmg shol! be substituted, namely:

a.  Bachelor Degree or equivalent quallflcchon form a
recogmzed Umversniy and
b. A spl,eed of 80 words per minute in short hand in English
_ cmd‘ 40 words per minute n Engligh typing; and -

Agomsi serlol No. 13, in column No. 5, in clause (b) the words
and figures "ond are under 45 years of age” sholl be deleted.

|
)
|

Secretary to Govt. of Khyber Pakhtunkhwa
Irrigation Department




| TheChiefE?gineéf (South), = -
Irrigation Department Khyber Pakhtunkhwa
- Peshawar

THROUGH: PROPER CHANNEL

|
REQUEST FOR INCLUSION OF NAME IN THE SENIOR[TY LIST OF
B.TECH (HONS) SUB ENGINEERS o

SUBIECT:

Respected Sir, »

Respectfully it is stated that I am working as Sub Divisional Officer (OPS) inRod .

Kohi Im gation Sub Division DIKhan (Gomal Zam Irrigation Division DIKhan) and have

acquxred B.Tech (Hons) Degree from Sarhad University Peshawar after fuifillment of all codal -

formalities as per attached attested/venﬁed copy of Degree.

It is therefore requested 1hat my name may kmdly be melided in the Seniority list .

of B.Tech (Hons) Sub Bngmeerb please C

Yours Obediently,

o

" MR. ASHRAF KHAN
Sub Divisional Officer (OPS)

Encl:/As above.
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. OFFICE OF THE SUPERINTENDING ENG'iNE'ER
" DIKHAN IRRIGATION CIRCLE DIKHAN. -
Ph#0966-9280238

The Chief Engmt er (South)

No.. 2 24 mic/ ( -E

Dated DIKhan the o 7 /03/2021

Lirigation Department Khyber Pakhtunkhwa,

Peshawar.

SUBJECT: REQUEST FOR INCLUSION OF NAME IN THF. SENIORITY LIST OF
‘B.TECH (HONS) SUB ENGINEERS :

Enclosed please ﬁnd herewith a request of \/Ir Ashraf Khan Sub Dlvmonal Ofnccr

(OPS) which is self explanatory for ﬁthher action. .

Encl:/As above.

_ Copy to the Executive Engineer, Gomal Zam
letter No. 322/1-E, dated 02/03/2021 for mformatlon

SUP RINTFNDiNG ENGW’._/“F?

mg'mon D1v1310n DIK hani thh refexencc to hlS .

-/

SUPERINTENDING ENGINEER.
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GOVERNMENT OF KHYBER PAKHTUNKHWA
' - IRRIGATION DEPARTMENT

!
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]
/
i
|

| " Daled Peshawar the 10 July, 2020

NOTIFICATION ; ,
‘No. SO(E)/IRRI/23- 5}73/le Vi In pursuance of the provisions

contained . in -sub rule (2) of Rule-3 of the Khyber Pakhtunkhwa, Civil
Servonts {Appointment, Promotion and Transfer) Rules, 1989, the Irigation

. Department in consultcjlon with the Establishment Department and
Finance Department, thereby nofifies that in this - Department’s

Noftifications No. SO.(E)IJRR'/23~5/73 dated 17.02.2011 amended ‘vide

Nofification No. SO(E}Im/23-5/2010-11 dated 25.06.2012, the following

further amendments shol! be made namely:- :

!

| AMENDMENTS

In the Appendix:- ||

(i) Against Sr. [.r\Jo. 04, in Column No. 5, in the Note, in clauses {b),
and (c), after the words “as Sub Engineer”, the words “or from
the date of!ocqunnng degree whachever is lcﬂer" shall be
mserted i )

/
!
|
i
!
I

Sec'reiary to Gowt. of Khyber Pakhtunkhwa . m~
| irrigation Department
Endst; No and date eve’n '

Copy of the obove is forwarded:-

All Admmasirotlve Secretaries to Govt of Khyber Pakhfunkhwa.
The Secretary to [Governor Khyber Pakhtunkhwa.
The Principal Secretory to Chief Minister, Khyber Pakhtunkhwa.
The Accountcnt‘General Khyber Pakhtunkhwa.
The Additional Accountant General (PR, Sub Office}, Peshawar.
All the Commlssmners in Khyber Pakhtunkhwa.
The Chief Engtneers (North)/South & NMAs) Imgohon Department,
. Khyber Pckhtunkhwo :
The Registrar, Khyber Pakhtunkhwa Service Tribunal, Peshawar.
The Secretary, Khyber Pakhtunkhwa Public Service Commission,
Peshawar. !
10.PS to Chief Secretary, Khyber Pakhtunkhwa.
11.PS to Secretary fIrigation Department, Peshawar.
12.The Manager Govt. Printing Press, Khyber Pakhtunkhwa, Peshowcr
He is requesied to supply 200 coples of the prmted gozetie for
further dlsmbuhon ,
-13.PA {0 Addmonol Secretary, Imgohon Department, Peshcwor

14 Master File. rl

d he ; W Ha Oxfm/mm éc
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To: The Worthy Chief Secretary, . X
Govt. of Khyber Pakhtunkhwa,
_Peshawar.

Through Proper Channe!

Subject: REPRESENTATION/REVIEW 10 PLEASE CANCEL THE

4

; NOTIFICATION No SO(E)/ IRRI123—5/73IVO|.-VI DATED 10™

Jully, 2020 AND TO PLEASE RESTORE EARLlER NOTIFICATION

No.SO(E)/ IRRII 23-5/201 0-11 DATED 25”‘ JUNE, 2012

'
v

Most Respected Sir, ‘- i : S t |

—

1. That petitioner has beeri serving as Sub-Engineer BPS-16 in the
Irrigation [Department, D.l.Khan, and presently posted as Sub-
Divisional|Officer (OPS) Gomal Zam D.I.Khan. ‘ | |

2. That the petltloner is havmg Diploma of Assocnate Engineering |

along with B. Tech (Honours) Degree. Copies of both the degrees
are enclosed as Flag A & B. - | - -,

3. Thatthe Govt. of Khyber Pakhtunkhwa, v:de Notlflcatlon No SO(E)/ |
IRRI/ 23-5/2010-11 dated 25th June, 2012 cwculated amendments
in the service rules governing method of promotion on the post ofv
Sub- d;wsmnal Officer from amongst the holders of the posts of sub-
engineers! Per Clause (b) (c) of Serial No. 4, in Column No.5, of the
Appendix,| the seniority was to be recko_ned on the basis of
seniority-cum-fitness. Copy of the Notification No;SO(E)/ IRRI/ 23-
5/2010-11|dated 25" June, 2012, is enclosed as Flag C.

4. " That the applicant on 03.03.2021 submitted an épplica’tion to the

Chief Engineer (South), Irrigation Departmént, KPK, Peshawar, for
. inclusion his- name in the Seniority List of 'B. Tech (Hons) Sub-
Engineers, The Superintending Engineer forwarded the said
~ application to the Chief EQginee’r (South) vide letter No.736/ DIC/1-

s
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E dated 03.03.2021, and thereafter, it transpired to the applicant
that the method of recruitment/promotion has been changed vide

Notification) No. SO(E)/IRRI/23-5/73/Vol-VI dated 10“" July,' 2020
whereby the seniority of sub-engineers having B.Tech degree for

the purpose of promotion to the post of S.D.O. shall be reckoned

from the date of acquiring said degree. »

Copy of the applicatioh of applicant with letter No.736/ DIC/1-
E dated 03.03.2021 is enclosed as Flag D.

| Copy of the Notification No. SO(E')/I_RRI/23-5/73N0I-VI dated.

10t July, 2020 is enclosed as Flag E.

5. That the:applicant has, been:;té'serving on the post of sub-Engiheer
and a;s such his seniority has‘to be reckoned from the date of his :
period on the present post én_d any.r't.ale/law/policy disadvantageous
to his seniority is not applicable to the case of applicant. Thus, the
well settled procedure of. promotion based on Seniority-cum-
Fitness camnot be upset to reckon the seniority from, the date of

acquiring degree.

6. That underthe K. P. Civil Servants Act, 1973, the Seniority has to

be determinate on the basis of length of service or date of

promotion in the present cadre. Section 8 of the K.P. Civil Servants

Act, 1973, is repfoduced hefeunder:

8. Selniority:- (1) For proper administration of a service,
cadre or post, the appointing authority shall cause a
senio'rity list of the members for the time being of such
servicie, cadre or post to be prepared, but nothing herein
contalined shall be construed to confer any vested rightto a
particular seniority in such service, cadre or post as the case
may be. o ,

(2) | Subject to the provisions of sub-section (1), the
seniority of a civil'servant shall be reckoned in relation to
other| civil servants belonging to the same service or
5[cadre] whether serving the same department or office or
not, as may be prescribed.

(3) | Seniority on initial appointment to a service, cadre or
* post shall.be determined as may be pre cribed.

B
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(4)| Seniority /in a post, service or cadre to which a civil
ser\l/ant is promoted shall take effect from the date of regular
appointment to that post -

I .
Provided that civil servants. who are selected for
pro TIOtIOl'l to a higher post in one batch shall, on their °
’ promotfon to higher post, retain their inter- se-semonty as in
the Iower post.

: \ ’
(5) | The Seniority lists prepared under sub-section (1),
shall be revised and notified in the official Gazette at least
_once in a calendar year preferably in the month of January.

Thus. amendment in the K.P. Civil Servants (Appointment,
VP‘romotion & Transfer) Rules, 1989, with regard to the Irrigation
Department vide Notiﬁcatioh’;dafed 10t July 2020, is violative of the
basic law i.e. Civil Servants Act, 1973 |

7. That similarly, Section 9(2)(b) of the Civil Ser\rants Act, 1973, in
unequivocal words states that the in case of promotion, the post is
3 - to be filled|on the basis of seniority cum fitness. The Section 9 runs

as under:

9. Promotion:- (1) A civil servant possessnng such minimum -
' quanﬂcatlons as may be prescribed shall be elrgrb!e for
N , ‘ promotion to a higher post for the time being reserved under’
’ the rule for. departmental promotion in he service or cadre to

which he belongs.

(2) | A post referred to in sub-section (1) may either be a
selection post or a non-selection post to ‘which promotion
shall be made as may be prescribed-

¢

{a)  in'the case of a selection post, on the basis of
| .seleetion on merit: and

pu

(b) .. in_the case of a non-selection post, on the,

. . basis of seniority-cum-fitness.

N

On this score too, the impughed amendment is unwarranted.

8. That the in fact the K.P. Civil Servants (A.P.T.) Rules, 1989, also
provide that the seniority shalil bereck;::;c\i from the length of

W Q

~
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service and not otherwise;The Rule 17 of the ibid Rules in this

regard is reproduced hereunder for ready reference, please.

*u

17. Semorlty - (1) The seniority inter se of c:v:l servants
appointed to a service, cadre or post) shall be determined:-

(a) in the case of persons appointed by initial
recruitment, in accordance with the order of merit
assigned by the Commission or as the case may be,
the Department Selection Committee; provided that
persons selected for appointment to a pcst in an
earlier selection shall rank senior to the persons

i selected in a later selection; and

(b) |inthe case of civil servants appointed otherwise, with
reference to the date of their continuous. regular
appointment in the post; provided that civil servants
selected for promotion to a higher post in one batch
' shall, on their promotion to the higher post, retaln
their inter se seniority as in the lower post.

Explanation-I:- If a junior person in a lower post is promoted
to a higher post temporarily in the public interest, even
though continuing later permanently in the higher post, it
would; not adversely effect the interest of his seniors m

flxatior|1 of his seniority in the higher post.

Explanatlon-ll - If a junior person in a lower post is
promolted to a higher post by superseding a senior person
and subsequently that senior person is also promoted the
person promoted first shall rank senior to the person
promoted subsequently; provided that junior person shall
not be‘ deemed to have superseded a senior person if the
case of the senior person is deferred for the time being for
want of certain information or for incompletion of record or
for any other reason not attributing to his fault or demerit.

Explarfatlon-lll - A‘junior person shall be deemed to have
superseded a senior person only if both the junior and the
senior persons were considered for the higher post and the
junior person was appomted in preference to the senlor
person

’

(2) §en|or|ty in various cadres of civil servants appomted
by initial recruitment vis-a-viz those appointed otherwise
shall be determined with reference to the dates of their
regular jappointment to a post in.that cadre; provided that if
two dates are the same, the person appointed otherwise
shall rank senior to the person appointed by initial

" recruitment.

(3) In the event of merger / restructuring of the
departments, attached departments or subordinate offi ices,
the interi se seniority of Civil Servants affected by the merger
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/ restructuring as aforesaid shall be determined in
accordance with the date of their regular apponntment to a.
cadre or post

- .(4) The mter-se sentonty of civil servants in a certaln
cadre to which promotion is made from different lower posts,
carrymg the same pay scale shall be determined from the
-date of regufar appointment/promotion of the civil servants
in th'e lower post.

Provided that if the date of regular appomtment of two
", or more civil servants in the lower post is same, the civil
servants older in age shall be treated senior.

It is/ therefore, ‘most respectfully prayec that the Notification - :
No. SO(E)/IRR!/[23 S173/Nol-VI dated 10" July, 2020, by vaolatlve of the - !
legal rights of apphcant in vuew of the K.P. Civil Servants Act 1973, and
K.P. Civil Servants (Appomtment Promotion & Transfer) Rules, 1989 may
please be declared cancelled and thereby the dlrectlons may please be
issued to reckon|the senlorlty of apphcant from the length of his service in

the present cadre.

Yours most Obedient Servant

(ASHRAF KHAN)
Sub Divisional Officer (OPS) -
Gomal Zam Irrigation Divn.
D.l.Khan.

E)

Dt. 0§ 10412021

Copy to the worlthy Secretary, Govt. of Khyber Pakhtunkhwa (Irrigation
Department), Peshawar with the same request.

J—




Mr. Ashraf Khan, , .
Sub Divisional Officer (OPS), . -
'Gomal Zam Irrigation Division, D.I. Khan. |

- REPRESENTATION/REVIEW  TO  PLEASE _ CANCEL _ THE
SO(E)/IRR/23-5/73/VOL-VI DATED 10™

NOTIFICATION NO.

JULY, 2020 AND TO PLEASE RESTORE EARLIER NOTIFICATION

NO. SO(E)IRRI/23-5/2010-11 DATED 25™ JUNE, 2012

I am directed to refer to your representation dated 02.04.2021 on the

subject noted above and to state that amendment in the Sefvice Rules was made on
the recommendation of SSRC and approval of the Competent Agihority, therefore your

application is filed, please.
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- Section Officer (Estt:)
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Ahmad ‘Al

Advocate

- Asd
Secretary
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OFFICE OF EXECUTIVE ENGINEER

: CRBC IRRIGATION DIVISION DIKHAN.
© Phone & Fax No/|0966-9280237 Email: xencrbcirri@gmail.com

AUTHORITY LETTER.

| do hereby aUthorize Sub Divisional Otficer CRBC Irfigation Sub Division No.li
fDIKhan to attend the Court of Service Tribunal Peshawar on behalf of the undersugned in connection
"W|th Appeal No.6703 & 6704 of 2021 Syed Mehar Ali Shah & others V/S Government of Khyber

Pakhtunkhawa on each hearlnc date.

CRBC Imgtln Diyision DIKhan
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mailto:xencrbcirri@gmail.com

BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE

» = af

TRIBUNAL PESHAWAR.

®
A4

&

.Service Appeal No. 6704 of 2021

Mr.Ashraf Khan Son of Nad1r| Khan re51dent of Mohalla Appellant
Alam Sher ,Tehsil and Distt: DIKhan Sub Divisional Officer
(OPS) Gomal Zam Irrigation Division DIKhan '

Versus

1. Govt: of Khyber Pakhtunkhwa Respondents
Through Chief Secretary{Khyber Pakhtunkhwa Peshawar.

2. Secretary to Government of
Khyber Pakhtunkhwa Irrlganon Deptt: Peshawar.

3. Chief Engineer (South) Irrigation Departrnént
. Government of Khyber Pakhtunkhwa Peshawar.

4. Superintending Engineer DIKhan Irrigation Circle DIKhan.

5. Executive Engineer Irrigation Department DIKhan.

Department Notlﬁcatlon No. SOE/IRRI1/23-5/2010-11, dated
25-06-2012, No. SO(E)/IRRI/23 5/73/Vol-VI,
dated 10-07-2020.

INDEX
S.No | Description of Documents "Annexure Pages
1 | Para wise comments - 01-02
2 | Affidavit - 03
3 Secretary to Govt: of Khyber Pakhtunkhwa Irrigation Annex-1 04, 05, 06,

CWCV\C-Data\C-Draft\INDEX FOR Appeal No. 6704 2021 .doc
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
| TRIBUNAL PESHAWAR ‘
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Appeal.No.6704 of 202

Mr.Ashraf Khan Son ot Nadir Khan resident of Mohalla

1

Appellant |

Alam Sher ,Tehsil and DlStt DIKhan Sub Divisional Officer

(OPS) Gomal Zam Irrig

4.

N 5.

PARAWISE COMME]

. Govt: of Khyber Pakhtunkhwa

ation Division DIKhan

U

Versus

Respondents

Through Chief Secretary Khyber Pakhtunkhwa Peshawar.

Secretary to Government of
Khyber Pakhtunkhwa Irrigation Deptt: Peshawar.

Chief Engineer (South) Imgatxon Department
Government of K.hyber Pakhtunkhwa Peshawar.

Superintending Engineer DIKhan Irrigation Circle DIKhan,

Executive Engineer

;
£
Irrigation Department ];;)IKhan.

NTS ON BEHALF OF RESPONDENTS NO.1 TO 5

Respectfully sheweth

Preliminary Objections

*

1.

2.

Objections on Facts
1.

That the appellan

t has no cause of action.

That the appellant has not come to the Tribunal with clean hand.

That the appeal is
That the appellan

That the appeal i

bad for mis joinder and non joinder of necessary parties.
t has no locus standi.

S time barred.

Para No.I pertains to record , needs no comments.

i

2. It is correct, to the extent that the appellélnt has been posted as Sub Divisional

Officer (OPS) as
Officer .

stop gap arrangement till availability of regular Sub Divisional

Pertains to record, needs no comments, correct, to the extent that the appellant
has passed Departmental Grade B&A examinations and acquired degree of
B.tech: (Hons) on 21-7-2022.

Correct to the exltent that amendments in the existing service rules of the Sub’
Divisional Officer have been made vide Notification No.SO(E)IRR:/23-

5/73/Vol: V], date

1 10-7-2020 (Annexure-I).

RSN
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ii.

iii.

. ":.i‘i&v Incorrect, Promotion of @ ﬁeh Hm Sub Engmeers to the rank of SDO

vi.

vii.

viii.

!

Not correct. To safeguard the right of, promotion of existing degree holders
amendments in|the service rules was notified vide (Annexure-I) above. During the
period the appellant was not ‘having degree of B.Tech: (Hons) which he acquired
on 21-7-202D after amendments in the rules therefore his name was placed at
appropriate place according to existing service rules. Ll b,

Not correct, Amendments in the service rules has been notified on 10-7-2020
prior to acquiring degree of B.Tech: (Hons) by the appellant.

Not correct, the|appeal was not justified and therefore filed.

GROUNDS

Incorrect, The rules has been modified through Standing Service Rules

Committee which is proper forum to safeguard the right of promotion of the
existing degree holders .

Incorrect, the appellant acquired B.Tech: (Hons) degree on 21-7-2020
therefore, his|seniority reckoned/fixed in the list of B.Tech: (Hons) Sub
Engineers onthe basis of date of acquiring degree as per existing rules.

N
A
4

Incorrect, seniority is being determined according to existing service rules.

is being considered according to existing service rules. -

P

Incorrect, the amendments notified vide (Annexure-I) above is in the best
interest of Goyernment Civil Servants to safeguard the rights of seniority/
promotion of the existing degree holders.

No violation of the rules has been made.

The respondents may also kindly be allowed to present additional grounds
during the course of arguments.

- It is very humbly|prayed to dismiss the appeal with cost and vacate the stay in the

instant appeal .

Chief Secretary
Government of KPK
(Respondent No.1)

DIKhan Irri gation Circle
(Respondent No.4)

s

Secretary to Ggvernment of KPK
‘ Irrigation Department
(Respondent No.2)

’

Chief Engineer{South)

i
Execufivg Engineer
Irrigation Degarment DIKhan

(Respondent No.5)

] . X !
\ . —
.
Rt '

DIKhan




BEFORE THE KHYBER PAKHTUNKHWA SERVICE
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TRIBUNAL PESHAWAR

Appeal No.6704 of 2021
Mr.Ashraf Khan Son of Nadir Khan resident of Mohalla
Alam Sher ,Tehsil and lDlStt DiKhan Sub Divisional Officer
(OPS) Gomal Zam Irri patlon Division DIKhan

Versus

I.  Govt: of Khyber IPakhtunkhwa
Through Chief Secretary Khyber Pakhtunkhwa Peshawar.

2. Secretary to Government of
Khyber Pakhtunkhwa Irrigation Deptt: Peshawar.

3. Chief Engineer (South) Irrigation Department
Government of Khyber Pakhtunkhwa Peshawar.

4. Superintending Engineer DIKhan Irrigation Circle DIKhan.

5. Executive Engineer Irrigation Department DIKhan.

COUNTER AFFIDAVIT

Appellant

Respondents

‘We do hereby solemnly affirm and declare that contents of the parawise
comments in Service Appeal No.6704/2021 filed by Mr.Ashraf Khan Sub Divisional

Officer (OPS) are corre'ct to the best of our knowl;dge and nothing has been concealed

from August Service Tribunal.

-

Chief Secretary Secretary to Government of KPK
Government of KPK Irrigation Department
(Respondent No.1) (Respondent No.2)

DIKhan Irrigation Circle
(Respondent No.4)

(Respondent No.5)
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" No. "SQEIIR
(2) of rule-3 ,
Transfer) Rules; 1989, the lmgatron Department in consultation with the Establishment ~

GOVERNMENT

'EXTRAORDINARY -

'REGISTERED NO. Pill
GAZETTE
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- Published by Authority

‘P!"'SHAWAR MONDAY 25TH JUNE 20]2

GOVERNMENT OF KHYBER PAKHTUNKHWA
lRRlGATION DEPARTMENT "

NOTIFICATION
D&ETE?TEE?E%Z

RII23-5/2010 1. - In pursuance of the prov:srons contamed in sub-rule

of the Khyber- Pakhtunkhwa, -Civil Servants - (Apponntment Promotion and- '

" Department |and- the Finance ‘Department, hereby directs that in -this Department’s -
. Natification No SO(E)lrr /23-5/73 dated 17. 02.2011. the" followmg amendments shail be
made namely - .

L

In the'Appenlriix .

T -AMENDMENTS j

Against Senal No 4, in column No. 5, for the’ exustmg entnes m clause (b), {c)
and (d) the foIIowmg shall be respectrveiy substltufed namely

)
'I;rete-
| (c) |
. Note-

Note-

ltwelve percent by promotlon on the basns of semonty—cum-ﬁtness from

‘|amongst the Sub Engineers, ‘having degree in ‘Civil. Engineering or’

Mechanical Engineering, from a recognized’ unlversity and have passed

_ departmenta! grade B&A exammatron w1th fi ive year service aisuch

|
For the purpose of Clause (b) a Jomt seniority list of the Sub Engmeers

{maintained and their seniority is to be reckoned from the date of their 1%
appountment as Sub- Engmeer :

ejght percent by promotlon on the -basis of senronty-cum-ﬁtness from

. § : :

|For the purpose of clause {c), a. senlonty fist. of - Sub Eng:neers havmg
-Degree in B. Tech (Hons) shall be maintained and their seniority is fo be
ireckoned from the date of their 1% apporntment as Sub Eng:neer

fifteen percent by promotion, on'the basis of semonty-cum-ﬁtness from.
amongst-the Sub Engineers, who Hold ‘a Duplorna of Associate Engineer in
Civil, Mechanical, Electrical or Auto Technoloyy and have passed

|deparrlmental Grade B and A exammatron wlthh five years service as
such.

For the purpose of clause (d) a. semonty Ilst of Sub Engmeers having - '
Dlploma of Associate Englneermg in Civil Mechanical, Electrical .or Auto

- Technology shali be maintained and their seniority is to be reckoned from .

he date of their 1* appomtment as Sub Engineer. s
1212 ‘

having Degree in Civil Engineering or Mechanical Englneermg shall be’ |

amongst the Sub Engineers, havrng Degree in-B. Tech. (Hons) and have -
" |passed. departmental- Grade B and ‘A examination-with five years service:
. as such; and’ b . .
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Note-

The qubta of clause (b}, (c) and (d), above respectively shall be filled in by
initial recruitment, if no suitable Sub Engineer is available for promoticn;

ii. agaihst serial No. 5, in column No.'S,_f@r the existing entries in clause (b), the
- following shatl be substituted, namely: ‘

()

|ﬁﬂeén percent by. bromotfion, on the basis of _'seniqrit-y-cum-ﬂtness, from

' Iamo.ng_%‘jq§ Canal Inspectors, Work Takers, Gauge Readers, Surveyors,

|havir’ig Ai’g]oma of Asscociate Engineering in Civil, Mechanical, Electrical or
Auto~Technofogy from a recognized Board of Technical Education, having .

five percent by promotiain, on the basis of seniority-cum-fitness, from
amongst the Canal Inspectors, Work Takers, Work Munshi, Surveyors,
and work superintendent,‘having passed the déepartmental Gra_de-B.

| . . f . .
examination with at-least ten years service as such: \

i Against| serial No. 7, in column No. 5, for the words “three years” the words "one
year”-shall be substituted; . - . . :

A

iv. . againstserial No. 8. in column No. 3, for the existiﬁg' entry the foibWing shall be

substituted, namely:

. a. Ba

+

chelor Degree or equivalent qualification from a recognized University; and

b. A speed of 80 words per minute in short hand in English and 40 words per
minute in English typing; and *

V. against serial No. 13, in column-No. 3, in clause (b), the words angd figures “and

are under 45

\years of age” shall be deleted,

!

SECRETARY TO GOVT. OF KHYBER PAKHTUNKHWA
IRRIGATION DEPARTMENT.

.Prlnteﬂ and pubilshed by'the Manager,
Staty. & Pur. Ocpte, Khyber Pakhtunkhwa, Pesh, / '




f?zm H 5/

GO\/EPNMENT OF a(HYBER PAKHTUN‘(HWA

BRPIGATHON DEPARTMEI\'

P e Dated Peshowqr the ]0'" JUly 2020
NO{]"E("A!!ON Lo

No. SO (c}/f:\RI/9u-5/73/V0l V! : In pursucmce of . the provns:ons
contained in.sub- rule (2) of . Rule 3 ok the Khyber Pokhtunkhwo Civil
Servanls (Appomfmenf Promohon and Tronsfer) Rules, 1989, the Irigation
Departrnent in consulfation - with- the . Establishment Department and
Finance - Deporfmenf hereby nohfles that in  this Depcr#ments

Nofifications : No. . el EHRR/23 5/73" doied 17022011

amended - vide

Notificalion. ‘No."SO{E)Irr/23-5/2010-11

doted 25.06. 2012 the ‘following

further omendmem‘s sl* olf be mode nomeiy -.

AMENDMENTS

I the Appc,ndrx -

iy Agornsi Sr No 04 in Co!umn No 5,in. ihe No’re in clouses (b)
and {c) offer fhe words "Gs Sub Engrneer" the-words "or from
- the date- of ccquurlng degree whrchever Is Icrter" shcrll be

merfed ‘ T

‘.f Secretory fo Govt of Khyber Pakhfunkhwa

Irngcmon Depcrlmeni
Endsf No and dcfe even

Copy of the obovo rs rorwcndoci -

1. AH Admrnrstrc:frve Secretorres fo Govt of Khyber Pokhtunkhwo

2. The Secrefory to Goyemor Khyber Pakhturikhwa,

3. The Pnncrpol Secretory to Chlef Minister,’Khyber Pak hfunkhwo

4. The Accoum‘onf General, Khyber Pokhwnkhwo

>, The Additional Accounfonr General (PR, Sub Offrce) Peshowor
6. All the Commtssroners in Khyber Pakhtunkhwa.
7. The Chief- Engrneers {Non‘h)/Sou’rh & NMAS) imgohon Deporimeni
I’hyber Pokhfunkhwa
The Regrsfror Khyber Pokhfunkhwa Servrce Tnbunol Peshowor
The Secrefory Khyber Pokhtunkhwa Public Service Commrss:on
Peshawar, -

10:PS to Chief Secrefc:ry Khyber Pcrl'htunkhwa
1.PS to Secretary lmgohon Deporfmeni Peshawar.’
12.The Mcnoger Govt; Prlnhng Press, Khyber Pakhtunhkhwa, PeShCIWClr

He is r\,quested to supply 200 copies of fhe prmted gozeffc for
furiher dlstnbuhon

13 PA to Addmonci Secr
14 Moster Fﬂe

X0 o

efory !rngahon Deporfment Peshawar

I
f.r)’)(‘(/\ b_(_/ L/U“ 4H,'\ C?*'B’((, (,’U’?/‘

Qchon Offlcer (Efﬁ) :




KHYBER PAKHTUNKWA - . | Al communications  should ‘i}«\
N . addressed to the Registrar KPK'
SERVICE TRIBUNAL, PESHAWAR - Service Tribunal and not any official .
, Co : ~ | by name,
No_ 9233 o1 | |
‘ | Phi-091-9212281
4 Fax:- 091-9213262
Dated: /51‘/ Iv_ pou T - ¢
- \

The Secretary Irri'ga.tion,

Government of Khyber Pakhtunkhwa,
Peshawar.

Subject: JUDGMENT IN APPEAL NO. 6704/2021, MR. ASHRAF-& 1 OTHERS

-

| am directed to forward herewith a certified copy of Judgement

compliance.

Encl: As above

REGISTRAR ,
KHYBER PAKHTUNKHWA'

SERVICE TRIBUNAL
PESHAWAR

.
.




