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Order or other prbcé'e—dings with signature of judge

P e

The appeal of Mr. Dawood Khan resubmitted today by Uzma Syed
Advocate may be entered in the Institution Register and put up to the

Worthy Chairman for proper order please.
REGISTRAR

This case is entrusted to Single Bench at Peshawar for preliminary

hearing to be put there on 2-7.. 722 Notices be issued to appellant

and his counsel for the date fixed. Q

24 CHAIRMAN




\ The appeal of Mr. Dawood Khan son of Abdul Wahid r/o village Shamshad Abad Toru

=N

,;.Mérdan received today i.e. on 04.07.2022 is incomplete on the following score which is
“I
* returned to the counsel for the appellant for completion and resubmission within 15 days.

1- Check list is not attached with the appeal.

2- Appeal has not been flagged/marked with annexures marks.

3- Memorandum of appeal may be got signed by the appellant.

4- Annexures of the appeal may be attested.

5- Annexure-A of the appeal is illegible which may be replaced by legible/better one.

6- Annexures of the appeal are not in sequence which may be annexed serial wise as
mentioned in the memo of appeal.

7- Five more copies/sets of the appeal along with annexures i.e. complete in all
respect may also be submitted with the appeal.
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- KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

= CHECKILIST
| .CASE_ TITLE: T ,l_V/S,
| S# ' T CONTENTS | YES |- NO
1 ! This Appeai has been presented by: =~ - | v :
[ 3 | Whether Counse!/Appellant/Respondent/Dep@nents have sugned the R
i requisite documents? -
|3 | Whether appeal is within time? R : v
4_| Whether the enactment under which the appeal is f led mentuoned" v
i: 5 | Whether the enactment under which the appeal is filed is correct? v
6 | Whether affidavit is appended? ! v
|7 [ Whether affidavit is duly attested by competent Oath Comm:sswner? v
. 8 | Whether appeal/annexures are properly paged? v
9 ‘Whether certlf icate regarding filing any earlter appeal on the subJect w v
furnished? l .
10_| Whether annexures are legible? 1 v
11 | Whether annexures are attested? - ; v
12_| Whether copies of annexures are readable/clear? v
13 | Whether copy of appeal is delivered to AG/DAG? ‘ v’
4 | Whether Power of Attorney of the Counsel engaged is attested and v
*7 | signed by petltloner/appelIant/respondents? I
15 | Whether numbers of referred cases given are correct? v
_16 | Whether appeal contains cuttmg/ovenertmg?' x: 7
L_17- | Whether list of books has been provided at the end of the appeaP ' v
18 | Wrther case relate to this court? | v
[ 19 | i Whether requisite number of spare copies attached? - v .
| 20 | Whether complete spare copy is filed in separate file cover? v’
21 | ththor addresses of parties gw:n are complete? v
i 22 | Whether index filed? . - v
' 23 | Whether index is correct? | v o
24 | Whether Security and Process Fee deposited? On '
Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules 1974
.25 | Rule 11, I‘IOthE along with copy of appeal and annexures has been sent |
to respondents? On . .
26 | Whether copies of comments/reply/rejomder submltted7 On o
{ 27 ’ Whether copies of comments/rep!y/rejomder prowded to opposate
i party? On . - i : :
It is certified that for malities/documentation as required in the above table have been
fuifilled, v . | : ' '
o
Name:
| : .
' %ighature:'

| Dated:



. BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR
APPEAL NO.! (23 o2z
Mr. Dawood Khan - 7S ,h . EduDeptt: .

INDEX -

SNO.|DOCUHIMNTS . |ANNEXURE PAGE

1. Mcmb of Appeal | _ R AT

Copy of appoinmlent order ) SA- | 08-09

™

Copyofrepoﬁ - ] -B- | 10-11 | -

b

T4 '~Copy0flettér | G- 12-13"

W

Copy of charge report o T D N | 14-._15_.'.
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Copy of impugned order -E- S 16

7. | Copy of departfnental appeal S 17
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APPELLANT -
| Througli:"

| ;'p/ -7

_UZ% SYED _

Advocate, High Court

.o g

" (SYED NOMAN ALI BUKHARY)
o Advocate, High Court

. Cell NO: (1335-8390122



- BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR ™

APPEALNO._____ /2022 |
| | ‘ ' ) . JChoakew ?pﬁ&siﬂ\;wi _
. M erviee Triponal -
. ) |
' Mr. Dawood Khan S/o Abdul Wahid L S e e [5:20 -
R/o Village Shamshad Abad Toru Mardan S Daeis -_O’EL_ -2 22

" (Appellant)

VERSUS
1. The Director Education, Elementary & Secondary Education Peshawar.
2 The District Education Officer (Male) Mardan. . - ‘ '

3. The Assistant Sub Divisional education_Ofﬁcer; (Male) Ma_rdaﬁl L
| " ~ (Respondents) -

..._--..-..-.-_5._-_..---...._.»---.._--

APPEAL UNDER SECTION 4 OF THE SERVICE TRIBUNAL.
ACTS, 1974, AGAINST THE ORDER DATED 10.01.2022,
WHEREBY THE APPOINTMENT .ORDER OF = THE
APPELLANT WAS WITHDRAWN "AND AGAINST NOT
- RESPONDED WITHIN STATUTORY PERIOD OF 90 DAYS.
PRAYER: | | o
" THAT ON ACCEPTANCE OF THIS APPEAL, THE ORDER
edto-aus DATED 10012022 MAY PLEASE BE SETASIDE AND THE
Awe____yp APPELLANT MAY BE REINSTATED INTO SERVICE WITH
Regisiral  ALLBACK AND CONSEQUENTIAL BENEFITS. ANY OTHER
4172 )>** REMEDY WHICH THIS AUGUST TRIBUNAL DEEMS FIT
o 'AND APPOPRIATE THAT MAY ALSO BE AWARADED IN
FAVOUR OF APPELLANT. o



RESPECTFULLY SUBMITTED: |

FACHS:

1.

That the appellant was appoi‘nted as. PST vide order dafgad 02.04.2019 on
adhoc basis. Appellant has performed his duties assigned to him with zeal and

devotion and there was no complaint, what so everre gardiri g his performance.

(Copy of appointment order is attached as Annexure-A)

That the appellant regularly performed his duties upto three years thereafter
the appellant was called by the Pakistan Navy for clearance. The appellant
properly submitted application and departure to. Karachi for clearance. The
absence report was submitted to DEO by ASDEO but no action was tvaken",
Thereafter the appellant after return from Karachi. properly submitied. arrival

“report on 27.12.2021 and appellant was: allowed to join his duties. Which is

- evident from the letter dated 16.10.2021 (Copy of reports, letter and arrival

report is attached as Annexure-B & C & D).,

That thereafter without any notice appellant’s appointmerit‘ ordelf was

withdrawn vide order dated 10.01.2022 without any prior notice which is
mandatory in law, against which appellant filed departmén}:al appeal which

~ was not responded within statutory period of 90 days . (copy of impu'gne'd

order and departmental appeal is,attach‘ed as Annexure-E & F.).

‘Hence the appellant constrained to file the instant service appeal on the

4,
following grounds amongst others.
GROUNDS: e |

A.

That the impugned order dated 10.01.2022, and not taken action against the

'departmcntal appeal within statutory period of 90 days are against the law,

facts, norms of justice, and material on record, therefore not tenable and liable
to be set aside. o ) A R
That the whole proceeding conducted by the resp’ondent department is against
the law and rules. T | B

That the appellant has been condemned unheard' in violation of Article 10-A. -
of the Constitution of Islamic republic of Pakistan and in violation of maxim -

“«Audi Alterum Partum” and has not been treated according to law and rules.
“That according to reported judgment cited as 2019 CLC1I 750 stated that Audi

Alterum Partum” shall bé read as part and parcel of the every statute.
That the appellant have not been treated in accordance with law hence the

appellant right secured and guaranteed uinder the law are Dbadly .v_iolated. :



E. That the appellant regularly performed his duUes uoto three years thereafter‘
the appellant was called by the Pakistan Navy for clearance The appellant‘
properly submitted application and departure. to Karach1 for clearance. The
absence report was submitted to DEO by ASDEO but no- action was-taken,
Thereafter the appellant after return from Karachi properly subnntted arrival
report on 27.12. 2021 and appellant was allowed to join his duties. So, the.
absence of the appellant was not willful but due to compelling reason. And
according to supreme court judgment without pemnssmn if station was leave :

. in case of compelling reason cannot amount (o miscorduct or inefficiency.
On the basrs of whrch maximum penalty cannot be 1mposed o

F. That accordmg to Federal Shariyat court Judgmr nt cited as PLD 1989 F SC
39 the show cause notice is must before taking any adverse action, non-
issuance of show cause notice is against the mjunctron of Islam Hence the

1mpugned order is liable to be set-aside.

G. That the show cause is the demand of natural Justrce and, also necessary for
fair trial and also necessary in light of 1njunct10n of Quran ‘and Sunnah but
show cause was riot given to the appellant. So, fair trail demed to.the appellant
which is also violation of Article 10-A of the constitution. Further it is added
that accordmg to reported judgment cited as 1997 PLD page 617 stated that -
every action.against natural _]USthC treated to be void and unlawful order.
Hence impugned order is liable to be set-aside.. lhe natural justice should be
considered as part and parcel accordmg to superror court Judgment cited as

2017 PLD 173 and 1990 PLC ¢s 727.

H. That accordrng to decision of larger bench rendered in Appeal titled Fazal
Ghani vs Police deptt: in case of willful absence Rule-9 of the E&D Rules

| 2011 should be fo]lowed before awardmg pumshment

I. That accordrng to 'supreme court judgment if the order was not passed
according to law without following proper procedure, the said order termed
as to be void order hence the 1mpugned order is void and hable to be set-

as1de



J#That the charges leveled against the appellant were never proved in the
Aenquiry, the enquiry officer gave his findings on surmises and conjectures.

K. That the appellant' have n¢ver committed any act or, omission with bad or
malafide intentions which ‘could be termed as misconduct, albeit the
appellant’s appointment order has been withdrawn. Which is violation of
reported judgment cited as 1997 PLC cs 564. ' |

L. That the appellant has been condemned unheard in violation of Article 10-A -
of the Constitution-of Islamic republic of Pakistan and in-violation of maxim -
«Audi Alterum Partum” and has not been treated according to law and tules.
The same principle held in the Superiér Court judgments' cited as 2016 SCMR. -

943 and 2020 PLC(cs) 67.

M. That no show cause‘n,otice was issued before taking advése actiou which is
violation of rule Rule-5(a) Read with Rules -7 n case inquiry was not
necessary and Rule-14(b) of the E&D Rules 2011, in case Where inquiry is
necessary. which were totally ignored before taking adverse action. The same
principle held iri'the Superior Court judgments cited as 1987 SCMR 1562,
2019 PLC ¢s 811 and 209 SCMR 605, Further it'is added that inquiry report
was also not provided to the appellant which was also violation of Rule 14(c) .
of the E&D rules 2011, so the impugned order was passed in violatibn of law
and rulés and norms of justice. The same principle held in the Superior Court '
judgments cited as 1981 PLD SC 176 and 1987 SCMR 1562. |

. N. that no proper regular inquiry was conducted if any then the appellant not
associated with the inquiry, neither the statement recorded in presence of -
appellant nor was the chance of cross examination provided to the appellant
which is violation of Rule-10 (b) and Rule 11-(1) of the E&D Rules 2011,.
which were totally ignored before imposing punishmént. The same principle' |

"held in the Superior Court judgments cited as 2010 SCMR 1 554,2016 SCMR
108 and 2008 PLC cs 1107. | |

|



O.

That the opportunity of personal he’aﬁng and' personal defense was not -
provided to the appellant which was violation of Rule 7(d) in case inquiry

‘was not necessary and 14(5) of the E&D rules. 2011 in case where inquiry is

. necessary. The same principle held in the Superior Court judgments cited as-

2006 SCMR 1641.

That the appéllant secks permission to advance other grounds at the time of
arguments. ‘ o

- Ttis, therefore most humbly prayéd that the appeal of the appéllant

-“may be accepted as prayed for |

A'ppellant "
Mr. Dawood Khan

 uzMASYED
“Advocate, High Court

. /&0 ‘ -
SYED N%@:ALI BUKHARI

| 'Thfoﬁ h: S e
L g r{ih'/

. Advocate, High Couﬁ



BEFORE THE KP SERVICE TRIBUNAL PESHAWAR
APPEALNO.___ /2022

Mr. Dawood Khan vis | Edu Dépft: |

CERTIFICATE

It is certified that no other service appeal ea:rher h
present parues in [hlS Tnbunal except the present ORE.

as been filed between the

}‘\\4\3-.';.. ‘ )

DEPONENT
LIT OF BOOKS: -
1. Consutuuon of the Islarmc Repubhc of Pakistan, 1973. -
2. The ESTA CODE. . . 3
3.  Any other case law as per need I S

(SYED NOMAN ALI BUKHARI) |

' ADVOCATE HIGH COURT
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BEFORE THE KP SERVICE TRIBUNAL PESHAWAR
APPEALNO.____/2022

Mr. Dawood Khan' \ " Edu Deptt:

 AFFIDAVIT

, (Appellérit) do hereby affirm that the content$ of

I Dawood Khan A
as been concealed from

this service appeal are trug and correct, and nothing h
this honorable Tribunal. .

~ DEPONENT |
"""
DAWOOD KHAN -

4
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OFFICE ORDER. SR

PR ComA N . . ,' -__-

ELEMENTARY & SECON DARY'-EbucA;riéri DEPAR:I'MENT cov1' orxava ER. PAKHTUNX\HWA

. OFFICE OF THE . g 3
DISTRICT EDUCATION orncm |
(MALE) MARDAN S KPESEO

Consequent upon recommendatnon of the Departmental Selectmn Commutee mgetung held on 02.04.201¢,

.appointment of the following candidates are hereby ordered against the vacamt posts of PST, School based, in BPS-12
{Rs.13320-960-42120) @ Rs. 13320/ fixed plus usual allowances as admissible under the.rules on adhoc basis on Cantract,
under the existing policy of the Provincial Government, in Teachmg Cadre on the ;erms ang- congitions gw

en below with

effect from the date of their taking over charge:

'GHALLADHER

S \ RoliNo school | Name |- -FATHER e _! Taos | ow
hool . _Name . NAME . CNIC Addtess o 08 Score
- ’ WOH AWAN VILLAGE KHAT ' " .
s7ar002262 |\ OFS | sHAMQASIM Mu"‘”"““’ KILL PO RASHAXA DISTRICT- 095827 |128.90
Khawo D KNAN - . - '
L . MARDAN - T X .
GPS | pawood o T VILLAGE WALIABAD P/O - o , i
2719002508 | © Saeed EMAS ) pegu,Lw.\mo SHAMSHAD #BADTCRU R A 11853 ] - AvF l
Abag No T B R o-snw-cam R T .
R 2121002136 GGr::ﬁa $YED WAQAR :SVED"ZZAI oot | oM LANKWALLYVIALR/O | T 90_“ '3 . o ;
: STl | ANmaDSHAN, SYEDWZATGUL | GualLAGHER MARDAN . .“. cudP R
Terms & CONDITIONS i . 1
1. HNoTa/DAewcis allowed. .
. o
70,2, Charge reparts should be submuted 1o-all (oncemed n dupluale B L
3. Appoiatmentis purely on temporaty & conteact basig mmauf ior ooe ve.u from the date of I”u)n(ka
4. They should not be¢ handed over charge if he exceeds 35 years or below 18 yeafs of age. '~
5, Many candidate is aver g€ less lhan 2 years, | \hew upaev age himit less than 2 yeals iy herebv (elaud
- 6 Appointmentis subject to the condition that the centificate/documents must be venﬁed lfom lhe cnmerned authorities by-the 0:0 Ofice,
anyone found producing bogus Cemﬁcale will he reported to the hw enforcing agencnet (of lunhev action and My sefvices '.hail re
immediately terminated. - . . .
7. Ther services are kavle 1o lerrnmanon on aoe monms notice hom enthee s«;e n c.a's'e 'o_i vés-gnailun without noudd thesr :ng,."o.\m .
pay/allowances shalt be forfested to the Govemment . : .
8. Pav"wiu ot be drawn until and upless a cefuf\me regald\ng verification of theu documents i -ssued by n\-s office.
9. They should join their post within 15 davs of the usuance of this. notification. In case of failure to Join lhe post within supumed oenod, their

appointment will stand exmred automatncanv and no suhsequent appeal e\c shall he eme—tamed

10. Kealtth and Age Centificate should be’ nvoduced lrom “the Medical Supeunlenden( toncemed befove uumg over (m,g,. 1o tha D0

Cuncemed and the same date o! birth shall be xeckoned tilk rctltement . 3 L .

11 The/ will be goverred By such gty and Lguiomr\'. as'n\)y he -ssuzd from Illl\S. W uee by e qovx T

12, Thew services shall be terminated at any tune, in case ther pevformance [ 1auna unsausla:w«v duung contract peried In zase of

misconduct, they shall be procecded-under the vules framed from ume to time. . j,

13. Their appointment is made on School based, they will have to serve atthe placc of posl g - and their s'ervice s not transferable to any other

stationt.

14, Belore handing over chatge, once ggin their documeni_ may also be checked by !he DDO concemcd |( they have not the required relevant

quahl‘cauans a3 per rule [!hev mayfot be handed cwe{ charge of the past. . .

i ne I ol

e "



v 35 Incate cf Miscatculanon cf thew mgrk; 5! acting mem at any alage will be mcnhea accorsmghy wﬂi:h-mav atiecr ire x'-'am ™ opasteng and

winorawal of appointnmient neder ﬂhullanll/

16. In case one/mare than one appointee. does not tale lheu charge of his post ti‘or :mv reasnn) the nex! on merit shall be appointed and the

-
RO Previous placement shall be shulﬂedlread;u)led accordingly. . - !
’
17 Copy of professional standards, core (nmpgtenaes and |ob desa-ghon -ssued vide Govt: o! uhybev Pakhlunkhwa E&SED Hour-can ) .

: SO(PE)4-3/PST/2014 dated 17 osvzou is attached with the anpomlmenlo'ﬂef < R : / /0/
/‘-"' t( ' . N " : .",. .. -'. e \ . . - .
¢ I'..-’ : . c e ST

- //I ) . (ZULFIQAR UL MULK)

: : . . Dusmct Education Officer {M)
S ar T T _. Mardan.

Dated ?’ /zms .

1 Dicector ERSE KRy Dér Pakbiund nw), Peshnwar

2. Dustrct Comptratier of Accounts Mardan.. o

3. Principal/ Headmaster of Concerned Schools.” O e e
4. PSte the Secretary 1o Govt. Khyber pakhiunkhwa E&SE Depmment ' ST
$.  Budget & Accounty Officer Locat Oifice, o

6. Candidates Concerned, . .

T
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: S @ AS‘DL—Z@ Shorqy HO/fo/)?a/rcfam -
/&3 L No- 35? Deted /é//o/,zaz,
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IR OFFICE OF THE .
SUB DIVISIONAL EDUCATION OFFICER (MALE) MARDAN C
_No.Z ‘5 33 /EstabA 9AbsentFxIeDated . 0 _/2021. -

To /
: . The District Educatlon Ofﬁcer

(Mmale) Mardan.

GUBJECT:  ABSENTREPORT. '

Memo;

i have the honour to- submlt herewuh the original report rece:ved from Head Teacher
against Mr. Dawood Khan PST/Govt Primary School No.2 Saeed Abad Mardan and duly forwarded by

ASDEO;glrcle Shargi Hotl on the subject cited above for perusal and further necessary act:on please.

Encl: {as above)

-

P

suB: DIV_ISIONALEDUC@ FICER-
(MALE) MARDAN ),



: OFFICE OF THE . -
SUB DI ISIONAL EDUCATION OFFICER (MALE) MARDAN
/5.3 3 /Estab:A-9 Absent File Dated ,92‘5 /] ]2021.

To :
- . The District Educatlon Ofﬁcer
(Male) Mardan
SUBJECT: ABSENT REPORT.
Memo;

Reference show cause notxce 1ssued vide your good crfﬁce Ietter No 7495/6 EMA/EMIS

(M) Dated;30-10-2021, and this offnce absent report wde No wﬂ__.om)n the subject cuted

above.

| have the honour to submxt herewath the original-aoplicatfoﬁ in respect of-Mr.. Dawood
Khan PST (NTS 2019) Govt: anarv Schoot No 2 Saeed Abad Mardan and duly forwarded by Head
. Teacher/ ASDEQ circle Shargi Hoti as reported absent from duty W.E. f 21—09 2021 'ul! date for favaur of’

further necessary action please

Encl: (as above)

_ A EDUCA AON OFFICER

A LE) MARDAN

G
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OFFICE ORDER -

dated 02-04-2019 in respect of Mr Dawood Kh

Abad Mardan at S.No:02 is hereby Wlthdrawn w. ef 18-

The adhoc contract |ssued

vude thlS off:ce under Endst No 3424/G
an, PST(adhoc employee) GPS ‘No.2 Saeed

9 2021 (1 e date of absenteelsm) in

light of terms & condition of appomtment order S. No 3 &12 due to wnliful absent from dut:es

as reported by ASDEO and SDEO. coqger_ned_. :

EndstNo.__gé%3 _JABSM'!/%E&} y

Copy forwarded to the -

1 S'DEO(M) Mardan alongwrth servnce book.'f._ K

DAO Mardan
3 Ofﬁaal Concerned

(Zulf'qar ul Mulk)

 DISTRICT. EDUCATION OFFICER

(MALE) MARDAN.




The Director of Eleme.ntary‘& Secondary Education

Govt of Khyber Pakht‘unkHWa,, Peshawar.

Subject: DEPARTMENTAL APPEAL AGAINST THE IMPUGN _ORDER
DATED 10-01:2022, WHERE BY APPLICANT 'S _APPOINTMENT
ORDER DATED ) 02: 04-2019 HAS BEEN WITHDRAWN '

Sir, -

Appellant humblv subrmtted as under '

L That the appellant was 1n1t1ally appomted through DSC (Departmental
Selection Commlttee) as PST on 02-04-2019 in GPS Saeed Abad No 2,

Mardan. ( Copy Of Order is Attached ) _
2. That the appellant S documents has checked and verified by the
competent Authorlty and issued Pay release sanction of the appellant.
3. .That the appellant has’ performed his duties satlsfactory for two years
and five months, without any complaint.
4. That the appellant has submitted an applicdtion for Earned Leave and
has gone to Karachl (Copy of letter leave dated 12-10-2021 is.

attached) : ,
5. That. the appellant had come to Jom his duty and the Head Master

submitted an application to the DEO (M) Mardan to ‘inform him but the
DEO (M) Mardan call the appellant in his office and handed over the
withdrawn order of the appellant on 16-02- 2022 ( copy application is

- attached) .
6. That astonishingly on 10-01- 2022 the. appomtment order of the

appellant has been withdrawn by the competent authority wrthout any
cogent reason. ( Copy of withdrawn is attached) :

7. That the appellant belongs to very much poor family and has two little
kids, the family responsibility on his shoulder.

8. That the appellant is Jobless and has no any resource of ircome.

- It is, therefore humbly prayed that, w1thdrawal order
Dated 10-01-2022, may please be set- aside and appellant may please
be reinstated in service with all back beneflts -

Dated: 0(4'93'2’0)/2/"- o '
' g Co Alppellant
| Wo‘?’
Dawood Khan
' 5/0 Abdul Wahic
R/0 village Shamshad Abad:

Toru Mardan
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