BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

Service Appeal No. 1680/2021

Date of Institution” ...  22.01.2021

' Date of Decision ...  22.12.2021
- Mst. Zahida Parveen, PST, w/o Muhammad Zahid R/O Khanabad, Dokrai Tehsil
Lal Qila District Dir Lower :
. (Appellant)
VERSUS |

The Secretary Elementary & Secondary Education Department Khyber

Pakhtunkhwa, Peshawar and two others. _
(Respondents)

Present:

ZAHID GUL, : N

Advocate ‘ ---  For Appellant.

MUHAMMAD ADEEL BUTT, | | |

Additional Advocate General ' --- _For respondents.

MR. AHMAD SULTAN TAREEN ' ---  CHAIRMAN

MR. ATIQUR REHMAN WAZIR, - --- MEMBER (E)
JUDGEMENT.

AHMAD SULTAN TAREEN, CHAIRMAN:-

Preliminary argument have been heard and ‘available record has been
perused.
2. The appellant through Service Appeal No.1680/2021 titled: “Zahida Pr'arvéc;n:.' |
Vs  Secretary Elemlentary & Secondary Education Department Khyber
Pakhtunkhwa, and others” has invoked the jurisdiction of this Tribunal .under'
Sectiion-él of Khyber Pékhtunkhwa Service Tribunal A;:t, 1974 to impug-n.the order
dated 21-10-2020 whereby her service was terminated and also impuéned the order
dated 21-11-2019 whereby her departméntal appeal dated 21~11'-2019' was rejected.

The impugned order dated 23-05-2013 as annexed with the appeal reveals that about




her absence of the Appellant from duty since 01-12-2009, she for the first time was
served with show cause notice dated 12-09-2012.AThercafter', the nétice of hef |
absenée was pubii'shed in daily néwspapersl némely “Express” and “Aaj"’
respectively on 27-01-2013 and 28-01-2013. Due to failure of appellant to resume
her duties, major pepalty of terminati-on from service_was imposed upon her vide
impugned order 23-05-2013. Th; »appél‘le‘mtﬂ filed departmental appeal against said
order on 21-11-2019 ‘and had shown thq_cause" of her absence -as terrorism and
Talibanization in the area with imminent threats to her family from the terforists.-
She also mentioned about certain incidents of terrorisin targeting the house of her
‘11L|$laa|'1d and reporting of the matter to the Police. She further pointéd out in fhe \
departmental appeal that due to-life threats, they migréted to AbBottabad. Shé stated . -
that after normalcy in situation of the area in 2009, when they returned back to their

. area; she came to know about he} _teflninatibn from the service under the order 23- = - -

05-2013 because of absence. The action taken by the department against the. -

appeliant and as reflected in the impugned order dated 23-05-2013 is in line with the - -

requirement of Rule-9 of the Government of Khyber Pakhtunkhwa’ Gov¢rnmeht
Servants (Efficiency & Discipline) Rules, 2011. Said rule in view‘ of the non-
obstante clause excludes the grounds for disciplinary proceedings provided under
Rule-3 .of the said rules. However, the order of termination and show gauée notice

have been served upon the appellant in exercise of powers under Rule-3 ibid which .

is not workable within meaning of Rule-9 of the said rules. According to provision R :

of Rule-9, in case of willful absence from duty by a Government servant for seven -
or more days, a notice shall be issued by the competent authbrity through registered
ac‘knowledgmént on his home address directing him to resume duty w'ithin- fifteen
days of issuance of the notice. If the ‘same is received back as undeliv-éréd or no

response is received from the absentee within stipulated time, a notice shall be

published in at least two leading newspapers directing him to resume duty within




fifteen days of publication of that notice, fa_il}mg which an ex-parte decision shall be'
taken against the abséntee. On expiry\of the sﬁﬁulated period given in the notice; .
major penalty of removal from service' may be imposed upon such Government
se;'\‘fant. Taken under Rule 9 ibid, action against the Appellant was ex-parte. She h_a$
shown the cause of her absence as migration from the area due wave of terrorism -
and in wake of imminent threats to their family. |
3. We are mindful of the fact that depar_tmental appeal as well as service appeal -
are time barred but in view of the ioersonal circumstances of the éppellanf disclose;d |
by her in the departmental appeal as well as  in the service appeal, we are inclined -A
ro condone the delay on acceptance of the application filed along with memorandum .
of appeal. We further deemed appropriate to dispose of this appeal at preliminary -
stage for departmental iﬁquiry about circumstances of‘ the appellant as discussed in |
her departmental appeal and then for disposal of the said appeal on merit by the
department. Ex-parj:e order of termination of appellant from sgrvice is set aside and
she is reinstated for the purpose (‘;f; inquiry. Th’e departmental appeal ié lremandéld to_-,‘- 3
the responded No.2 i.e. the Director Elementary -and Secondary Education Khybé'r
Pakhtunkhwa, Peshawar, who may proceed for inquiry as directed hereinbefore -
through an appropriate inquiry officer and then decide thel departmental appeal
having regard to the personal circumstances of the appellant. The apiaeal stand§
disposed of in limine in the above terms. There is no order as to costs. Fi-le be-i

consigned to the record room.

ANNOUNCED
22.12.2021

(AHMA LTAN TAREEN)

\J\/ CHAIRMAN
(ATIQUR REHMAN WAZIR) | .

MEMBER (E)
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*
-~ SA 1680/2021
Date of Order or other proceedings with signature of Judge or '
S.No. | order/ Magistrate and that of parties where necessary.
proceedings '
1 2 3
| Mr., Zahid Gul, | ' ... Forappellant:
Advocate - . .
Mr. Muhammad Adeel Butt, -
Add|. Advocate General, - ... For respondents.
27.12.2021 Vide our detailed judgment, the appeal stands ’d.lsposed |

off in limine in_the terms as spelled out in para-3 of the |
judgment. There is no order as to costs. File be consigned to

the retord.

(ATIQ-UR-REHMAN WAZIR)
Member(E)

ANNOUNCED ...
22.12.2021




08.07.2021 Counsel for the appellant present. Due to pecuiiar‘
S facts and cwcumstances of the case, it would be proper
~ to fix the same before the D.B. Office is dnrected to do
the needful
- To come up for prellmmary hearlng on 12.10.2021

before the D.B. : .
12.10.2021 / ~ Appellant present through counsel.-

He made a request for adjournment Adjourned. To come
up for prellmmary hearlng on 22 12.2021 before D.B.

M Q

“TAtig-Ur-Rehman Wazir) ' | (Ro.z'ina Rehrhén}.
Member (E) - o Member (J)




Form A
FORM OF ORDER SHEET
Court of , L s
~Case No.- /é f 0 /2021
S.No. Date of order Order or other probeedings with signature of judge
proceedings ' '
1 2 3
1 28/01'/2021 The appeal of Mst. Zq@@ Perveen resubmitted tqday by Nlr.. Zahid |
Gul Advocate may be e'ntered in the Institution Register and pUt up to the |
Worthy Chairman fdr_propér order please.
T
A REGISTRAR ‘_/
2. This case is entrusted to S Bench for prehmmary hearing to be put |
up there on 0/29}1 b/[ o
j " . .
7
01.04.2021 Nemo for appellant.

Notice be issued to appellant/counsel for

18 /: 67 /2021 for hearing before S.B.

(Rozina Rehman)
Member (J)




The appeal of Mr. Zahida Perveen PST Lal Qila District Dir Lower received today i.e. on
22/01/2021 is incomplete on the following score which is returned to the counsel for the

appellant for completion and resubmission within 15 days.

1- Appeal may be got singed by the appellant.
2- Affidavit may be got attested by the Oath Commissioner.

No_ /4S8 s,

pr_Q 8/ el /2021

ﬂ( w
REGISTRAR"

SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

‘ PESHAWAR.
Mr.Zahid Gul Adv. Pesh.
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR

“inReS.A /2021
Zahida Parveeh ‘
VERSUS

Secretary E & SE Peshawar and Others

INDEX -
S# | Description of Documents Annex Pages
1. | Grounds of Appeal with affidavit 1-7
-1 2._ | Application for Condonation of Delay 8-9
3. | Addresses of Parties. ’ 10
4. | Copy of Office Order No: 2189-2122 dated “A” |
14-03-1996 '
5. | Copy of the FIR » “B” 12
6. | Copy of Dismissal Order gajed 22-¢-2013]  “C” 1%
7. | Copy of the FIR dated 11/07/2019 “D” 1Y
8.  |Copy of Departmental Appeal &| “E&F” | _
- | Rejection Order - N | 15 -6
9. | Wakalatnama

Dated : 16/01/2021

Appellant %

Through

zahideu ¢

Advocate, High Court,
Peshawar.
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAVZ:KR -
) yhcr Palkdhtokhwa
SO Z
In Re S.A /éf@ P N; , [ 7
Dated st 2021
Zahid R/o Khanabad, Dokrai Tehsil Lal Qila
District Dir Lower.

/2021

Service Tribunal
Mst: Zahida Parveen, PST, W/o Muhammad

-------------------- (Appelland)

1. The Secretary Elementary & Secondary
Education Department KPK Peshawar.

2. The Director (E & SE) KPK Peshawar.

3. District Education Officer (Female) Dir
Lower.

""""""""" (Respondents). z

APPEALL U/S 4 OF THE KHYBER
PAKHTUNKHWA SERVICES TRIBUNAL
ACT -1974 AGAINST THE IMPUGNED
ORDER DATED 23/05/2013 WHEREBY

iledto-day

APPEAL, DATED 21/11/2019 HAS BEEN

;X THE _APPELLANT DEPARTMENTAL

=ty
Registrar

22\ 01\ >e>
PRAYER

Re-suhmitted to -day
and fil3d.

i

REJECTED ON NO GOOD GROUNDS.

ON_ACCEPTANCE OF THIS APPEAL,
THE IMPUGNED ORDER _DATED
23/05/2013 AND DATED 21/11/2019 MAY
VERY KINDLY BE REINSTATED IN
SERVIEC WITH ALL BACK BENEFITS
AND ANY OTHER REMEDY WHICH
THIS AUGUST COURT DEEM FIT MAY




&
ALSO BE ORDERED IN FAVOR OF THE
- APPELLANT.

Respectfully Sheweth;

1) Thaf thé_appellanf was éppointed as
PST _'mistress at Goverhmerit Primary
'School Maidén vide Offic»e Order No:
2189-2122 dated  14-03-1996 . in
Respondehts LDepartment‘.', (Copy of
Office Order No: 2189-2122 dated 14-
03-1996 is at_ta'c‘hved, as Annexure “A”)

2. That aft.er' joining the Respondeht
department, the appellant served the
said post with due diligence,
punctuality and good reputatidn.

3. That during the on going military
operation against the terrorists and
Taliban, the area of Maidan Dir Lowér
and 'adjacent zones were quietly
effected by terrorist activities and

military operations.

4. That unknown  militants, heavily
threatened the family of the appellant
for ransom and direful consequences,
therefore the appellght along with her

family members - were shifted to




&

Abbotabad in the year 2013, in very
high and dry situations.

. That the situation was quite stranded
for the appellant and her family to
come back to their home village, and
in the year 2014, the house of
appellant’s husband was destroyed by
some unknown terrorist by putting
huge explosives. The occurrence was
also reported to local police vide FIR
No: 355 dated 25-10-2014 U/s 3/4 EXP
Sub Act 387/ 7 ATA, PS: Lal Qila. (Copy
of the FIR is Annexure “B”).

. That the situation remained quite
impossible for the appellant to return
- home, until in the mid of 2019,
appellant 'ret.urned home, and after
query, it was found that appellant has
been terminated from her post due to
absence vide office order no: 9102-8
dated 23/05/2013. Thus appellant’s
absence from the duty was not
intentional. (Copy of Dismissal Order is
attached as Annexure “C”)

. That neither any Show-Cause Notice
was served upon appellant by the
Respondents nor any inquiry was

conducted, neither  appellant was




(0
charged shuted and appellant was.

illegally dismissed from service vide
order dated 23/05/2013.

. That in the meanwhile, son of the

appellant namely Waqgar Ullah was |
murdered by some uhknowr_x terrorists
in‘_Abbotajbad, and the occurrence was
reported to police vide FIR No: 655,
dated 11/07/2019 U/s 302 PPC, PS.
Mirpur Abbotabad. (Copy of the FIR is
annexure “D”) |

. That feeling aggrieved from the

impugned order dated 23/05/2013, the
appellant moved departmental appeal
to Respondent 'No:2 but it was lreje'cted ’
dn dated 21/10/20 on ‘no grounds.
(Copy of Departmental Appeal and
Rejection orders are annexure “E & F”)

~10.That appellant having -no othe_r remedy

GROUNDS: -

but to file the instant appeal on the

following grounds amongst the others.

A. That the impugned order dated 23-
05-2013 is against the law, facts and
justice, hence not tenable & liable
to be set aside. -




B. That the appellant have not been
afforded any opportunity of hearing,
~which ~ amounts  to unheard

condemnation, thus against the law.

C. That appellant have served the
| department since 1996, with due
diligence & punctuality and her
absence was not willful, due to thé
ongoing ' military war and bad

conditions in the area.

D.That the unintentional  and
accidental absence of the ‘appellant
is duly reflected from the aforesaid
FIRGs).

E. That app'ellant hasnot been treated
by the Respondént Departmént
according to law & rules on subject
noted above Iand, as such, the
Respondents violates Article 4 & 25
of the Constitution’ of Islamic
Republic of Pakistan 1973.

F. That any other ground not raised
here may graciously be alldwe’d to

raised at the time of argume‘n.ts.'

It is, therefore, most humbly
prayed that on acceptance of
Service Appeal, the appeal of the




©

appellant may kindly be accepted
as prayed for.

"Any  other ~ relief  not
specifically asked for may also
graciously be extended in favor of

the Appellant in the circumstances
_of the case.

Dated: 16/01/2021 R .
Appellant

Through |
Zahid Gul <17 |
Advocate, High Court
Peshawar '

 NOTE:-
As per information furnished by my client, no

such like appeal for the same appellant, upon the
same subject matter has earlier been filed, prior to

the instant one, before this Hon’ble Tribunal.

Advocate QW/_I




BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR

InReS.A /2021

-~ Zahida Parveen
: VERSUS

Secretary E & SE Pes'hawar and Others

" AFFIDAVIT

1, Mst: Zahida Parveen, PST, W/o Muhammad Zahid R/o
Khanabad, Dokrai Tehsil Lal Qila District Dir Lower, .do
hereby solemnly affirm and declare that all the contents of
the accompanied appeal is true and correct to the best of
my knowledge and belief and nothing has been concealed
or withheld from this Hon’ble Tribunal.

-

DEPONENT N
CNIC: /5362 — uly 717502

CELL NO: 030 - 1Y 4%
-Identified By:

Zahid Gul @W/j 3 S 750};&

Advocate High Court
Peshawar. '

- BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR
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BEFORE THE HONBLE KHYBER PAKHTUNK‘HWA
. SERVICES TRIBUNAL PESHAWAR

InReS.A_ 12021
Zahida Parveen
Secretary‘E & SE ‘Peshawar and Others

APPLICATION _FOR__CONDONATION OF
DELAY

Respectfully Sheweth

Petmoner submits as under

1. That the petitioner is filling the accompanying
petition, the contents of which may graciously
be considered as integral part of the instant

L petition.

2. That the petitioner has got a good prima facie
case, besides having balance of convenience in
“his favour and in case of the dismissed of the
instant application shall envisage irreparable
loss. -

3. That delay in filing of the instant case was not
. deliberate but due to reason beyond control of
the petmoner

4. That the situation was quite stranded for the

- appellant and her family to come back to their
home village, and in the year 2014, the house
of appellant’s husband was destroyed by some
unknown terrorist by putting huge explosives.
The occurrence was also reported to local
police vide FIR No: 355 dated 25-10-2014 U/s
3/4 EXP Sub Act 387/ 7 ATA, PS: Lal Qila.

5. That law favours adjudication on merits




It is, therefore most humbly prayed that on
- acceptance of the instant application the delay

may kindly be condoned and the case may
kindly be de;ided on merits. -

Dated: 16/01/2021 | %W
Applicant

Through
Zahid Gul
Advocate High Court,
Peshawar.

Affidavit:

I, Mst: Zahida Parveen, PST, W/o Muhammad
Zahid R/o Khanabad, Dokrai Tehsil Lal Qila
District Dir Lower, do hereby solemnly affirm
and declare on oath that the contents of the
above application are true and correct to the
best of my knowledge and belief and nothing has
been concealed from this Hon’ble Court.

M

DEPONENT
CNIC:15302-4471250-2




~InRe S.A _ /2021

Zahida Parveen

'VERSUS

Secretary E & SE Peshawar and Others

ADDRESSES OF PARTIES

APPELLANT. |
Mst: Zahida Parveen, PST, W/o Muhammad Zahid

-R/0 Khanabad, Dokra1 Tehsﬂ Lal Qila District Dir
Lower

RESPONDEN'i'S'

1. The Secretary Elementary & Secondary
Education Department KPK Peshawar.

2. The Director (E & SE) KPK Peshawar.

- 3. District Educatlon Offlcer (Female) Dir Lower. -

Appellant 2[2/3/(

Through

Dated : 16/01/2021

Zahid Gul
Advocate, High Court
Peshawar
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: OFFICE OF THE DISTRICT EDUCATION OFFICER (FEIV!ALE) DIR LOWER AT TIM ERGARA

- OFFICE ORDER.

Whereas Miss Zahlda Parveen pST D/O Habibud-Din Govt; Gtrls anary

'School Galgoot Tehsul Lal Qila District Dir Lower, remained ‘absent from her duties without pl‘IOl’

sanction of leave for the period w.e.f 1/12/2009 to-date. Her acts is against the office discipline
and amount to miss- -conduct under rules 3(b)& (d) of the Khyber Pakhtunkhwa Government
servants(Efflcrency and Drscrplme rules 2011

office Endst No, 15183 85 dt 12/9/2012 but she did not resume her duty wrthtn the strpuiated '

penod

The fotlowmg steps were taken agamst her -

Whereas 15t show cause notices were rssued to the accused vude this

" Whereas the last show cause notices was issued through press,v which

" has. been publushed‘m Daily “Express” dated 27/ 1/2013 and“Ajj” dated 28/1/2013 but after the

~expiry strpulated perrod the. accused farled to resume her dutnes

o Ofﬁcer(M&F) Dlr Lower under Endst; No 5183 84 dated 6/3/2013 A meettng was held on .
26/3/2013 in WhICh the commzttee decrded that she may be- termmated from servnce ’

L After that a commlttee was constituted by the Distt Educatlon

Now therefore in the hght of commlttee decrsnon \- Mrss Sablra Parveen

Distt; Educatlon Ofﬁcer(Eemale) Drr Lower, in the capacity of competent authorlty, am- satlsﬁed
‘ that the charges againstthe accused teacher have been proved beyond no doubt lasa -

competent authorrty under the power conferred upon me under. rules 3 of. the Khyber ’

pakhtunkhwa Government servants(Effrcrency and Discipline rules 2011 are hereby impose

. major penalty of termination from servxce upon Miss Zahida Parveen PST Govt;Girls anary .

School Galgoot Tehsil Lal Qria Dlstnct Blr Lower, from the date of her absence

Endst;No, _

Nown s WP

: The pay of absent peraod if pard to her be recovered by drawmg & o
7 drsbursmg Offlcer concemed and-be- dep05|ted in to Government- treasury. '

(MISS Sabrra Parveen) .
Distt; Educatron Officer,
- {Female) Dir Lower.

ﬁt’ ’2,'8 /Dated Tlmegara the_ 2.3 - . /05/2013 -
Copy of the above is forwar ed to the;- '

The Director(E&SE)Khyber PakhtunKhwa peshawar.

The PA to Secretary Elementar/g Secy,Edu Deptt Khyber Pakhtunkhwa Peshwar
" The Deputy.Commissioner Dir Lower. - - e

The Distt;Accounts Officer Dir Lower.

The Deputy Distt; Education Offrcer(Female) Local ofhce

The Sub-Divisional Edu; Officer (F) Timergara.

The Accused teacher concerned.

Distt;Education Officer,

' (Female) Dir Lowerg o -
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'DIRECTORATE OF ELEMENMTA%(Y & SECONDARY EDUCATION
KHYBER PAKHTUNKHWA PESHAWAR.

No 25 DN e 429/RTI/P. Zahtd&.
Parveen/Dir Lower/2020.
Dated Peshawar the: Q-l /| /9 12020

Mst Zahlda Parveen, PST -

Mohallah Shiekh Muhammadi, Village & Post office Hajl Abad,
Tehsil Balambat Dir Lower.

Cell No. 0309:1918988

Subject: - REQUEST FOROVISION OF DOCUMENTS UNDER RTI ACT 2013

I.am'direqﬁted to refer to your application dated 30 094’020 on the subject
cited above ‘and to state that your appeal has been seen & filed by the competent

authority being time bared

qq Directorate of R&SE KP
Endst No : & 7

Copy forwarded to the -

1- “The Assistant Registrar, Right to Information- Commission Khyber
Pakhtunkhwa Peshawar. (Near BRT Abdara Station, Arbab Colony,
Opposite Jabar Flats, University Road, Peshawar)

2- P.Ato Director E&SE KPK Peshawar.
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ﬁ/ AD (RTI & Ombudsma/wz

Dlrectorate of E&SE KP
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No. _ o83 st

'KHYBER PAKHTUNKWA - [Al communications should be.

addressed to the Registrar KPK Service
SERVICE TRIBUNAL, PESHAWAR Tribunal and not any official by name.

ARSI BT B

Ph:- 091-9212281

—~ ' Fax:- 0919213262
Dated: s\ o2 ‘

To
The District Education Officer Female,
Government of Khyber Pakhtunkhwa,
Dir Lower.

Subject: * JUDGMENT IN APPEAL NO. 1680/2021 MST, ZAHIDA pAg\)r-:EN.

| am directed to forward herewith a certified copy of Judgement dated
22.12.2021 passed by this Tribunal on the above subject for strict compliance.

Ehci: As above

REGISTRAR

KHYBER PAKHTUNKHWA
- SERVICE TRIBUNAL
PESHAWAR




