29.04.2022 Junior of iéarned counsel for the appellant presen;c.' Mr.

o Kabirullah Khattak, Additional Advocate General- for: official
respondents No. 1 to 3 and counsel for prlvate respondent
No.4 present.

~ Junior of learned eounsel for the appellant seeks
‘adjournment ‘on the ground that learned senior counsel .is busy
before the Hon’able Peshawar ngh Court, Peshawar. Ad]ourned
ents before the D.B on 25.05.2022.

(Mian Muhammad) . (Salah Ud Din)
Member(E) ' -~ Member(QJ)

To come up for ar

. 25“"May,' 2022 Learned counsel for the appellant present. Mr Asif
Masood Ali Shah, DDA for respondents present. |

Learned counsel for the appellant states that the

appellant does not want to further pursue the case. He -

submitted an application for withdrawal of the appeal.
Application placed on file. D,ismissed,. as withdrawn.

Consign.

3. Pronounced in open court in Peshawar and g/'_l_/én
under our hands and seal of the Tribunal this 25th day of
May, 2022. "

(Fitleeha Paul) ~ (Kalim Arshad Khan)
Member(E) ~ Chairman -




13.01.2022 Junior to counsel for the appellant present. Mr.
Kabirullah Khattak, Addl. AG alongwith Mr. Haseen Ullah,
‘Assistant for official -respondents No. 1 to 3 and private

- respondents No. 4 present and submitted reply/comments which

are placed on file.

To come for rejoinder if any, and argumenis before the
D.B on 03.02.2022. The respondents are directed to maintain

status quo till disposal of the appeal.

g (Atig-Ur-Rehman Wazir)
Member (E)

03.02.2022 Due to retirement of the Worthy Chairman, the Tribunal
is defunct, therefore, case is adjourned to 29.04.2022 for the

L

ader

same as before.
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18.10.2021 Junior to counsel for the appeliant and Mr.

Muhammad Rasheed, DDA alongwith Syed Alam Zaib
Shah, Litigation Officer for the respondents present.

Due to general strike of the bar, counsel for the
appellant is not in attendaﬁce today. To come up for
arguments on 28.11.2021 before the D.B.

(Salah-ud-Din) C%ﬁm/

Member(J)

Clerk of learned counsel" for the appellant present. Syed
Alamzeb 'Shah, Litigation Officer alongwith Mr. Kabirullah

Khattak, Additional Advocate General for the respbndents

present and sought some time for submission of

reply/comments. Adjourned. To come up for submission of
reply/comments on 13.12.2021 before the S.B.

7

— .
(Salah-Ud-Din)
Member (J)




\ 13.12.2021

Junior of Iearned counsel for the appellant present Mr.

"Kablrullah Khattak Addl AG alongw:th Mr.’ Haseen Uliah,
" Assistant and Syed Alam Zeb Shah, L|t|gat|on Officer for

,respondents present

- Representative of the respondents seeks time to submit

written reply/commeg;s. Adjourned. To come -'up for written .

(MIAN MUHAMMAD)
MEMBER (E)
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services at dishp‘(‘)salof the same .DEO, without disclosing any
purpose of the-trén§fer'gfvlthg'ap‘peilant in Athe gi\(en' styl~e.
Unless rebutted by thé re.sp.onden'ts during course of relgular
hearin‘g,‘ the impugned order on its face seems tainted ‘with
malafide and result of unjust exércise -of the' Authority. -
/ : ' - Thérefore, this appeal is admitted for re‘éular hearing.  The
' appellant is directed to depositly,séicurity and process fee
within 10 days. ThereAafter,' /ﬁ/;Jticeé be issued. to the
respondents for.. submission’ of written reply/comments in
office within 1:0'L‘day"s" a'fte{receipt of notices, positivély. If the
| written reply}/comm{ents are not submitted within the
stipulated time, '-;)r extension of time is not éought' through
written aﬁﬁlication with sufficient cause, the ofﬁce 'shaill
sybiit the file with a report of non-compliance. File to come

s, up for arguments on 02.09.2021 before the D.B.
| | An application Has béen filed alongwith' the appeal,
seekihg.suspension of the impugned order dated 16.03.2021

to the extent of appellant till disposal of the appeal. The

interim  injunctive relief as solicited s ‘granted. The

~respondents are directed to maintain status quo till disposal

© - of the appeal.

Chairtman

02.09.2021 Due to suramer,, . vacations, the case is adjourned to
| . : 29.09.2021 for the same as before.
- y READER
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Form- A !
FORM OF ORDER SHEET
Court of
Case No.- -/) @ é g _[2021 .
S.No.- | Date of order Order or other proceedings with signature of judge ' .' \
proceedings \\
1 2 3 -;
1- 16/07/2021 ™. The appeal of Mr. Shahid Aziz resubmitted today by Mr. Noor '.,\
-\\ Muhammad Khattak Advocate may be entered ig the Institution Register '
~‘and put up to the Worthy Chairman for proper orddy please. |
\ ' F “
, : ; \
N REGISTRAR -*
2. '}T\his. case is entrusted to S. Bench for preliminary hearing to be put
up there ok"’.ﬂoﬂ)/ )
\\ ~ CHAIR
27.07.2021 Counsel for the appellant presen. Preliminary argumenté

heard.

N

The crux of the contention is that the, appeliant: had

'

challenged his transfer from present post departmisgtally and

failing to get remedy from the department then ap rbacheg
' : {

this Tribunal through Service Appeal No. 11012/2’020\?@,\
judicial review of his transfer order. The order then passed to
transfer the appellant from present ;;ost was judicially held
not tenable and was set aside. V’No'w‘, the respondent No. 2
vide order dated 16.03.2021,.as imbugnéd in the present

appeal, has again transferred the appeliant from the post of

ADEO (Primary) office of DEO (M) Dir Upper and placed his

Wy




The appeal of Mr. Shahid Aziz SST présently posted at disposal of the DEQ (M) Dir Upper

received today i.e. on 13.07.2021 is incomplete on the foilowing score which is returned to the

counsel for the appellant for completion and resubmission within 15 days.

1- Annexures A, B, C, E, F and G of the appeal are illegible which may be replaced by
¥ legible/better one. :

s - 2- Wakalat nama is not attested by the counsel of the appellant.
No.___} ;88 /S.T,
Dt. M% /o z /2021

REGISTRAR ,
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

PESHAWAR. -
Mr. Noor Muhammad Khattak Adv. Pesh.

Sr‘ v
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® KHYBER PAKHTUNKHWA SERVICE T

CHECK LIST
Case Title: SHAHID AZIZ V/S

RIBUNAL, P

ESHAWAR

EDUCATION DEPARTMENT

wn,
H

CONTENTS

YES

NO

This Appeal has been presented by: NOOR MOHAMMAD KHATTAK

v

Whether Counsel/Appellant/Respondent/Deponents have signed the
requisite documents?

Whether appeal is within time?

Whether the enactment under which the appeal is filed mentioned?

Whether the enactment under which the appeal is filed is correct?

Whether affidavit is appended?

Whether affidavit is duly attested by competent Oath Commissioner?

(NN (AW N

Whether appeal/annexures are properly paged?

SIS N S

Whether certificate regarding filing any earlier appeal on the subject,
furnished?

x

Whether annexures are legible?

Whether annexures are attested?

Whether copies of annexures are readable/clear?

Whether copy of appeal is delivered to AG/DAG?

Whether Power of Attorney of the Counsel engaged is attested and
signed by petitioner/appellant/respondents?

Whether numbers of referred cases given are correct?

Whether appeal contains cutting/overwriting?

Whether list of books has been provided at the end of the appeal?

Whether case relate to this court?

Whether requisite number of spare copies attached?

Whether complete spare copy is filed in separate file cover?

Whether addresses of parties given are complete?

Whether index filed?

Whether index is correct?

Whether Security and Process Fee deposited? On

AN NN NN ANENE SN N N AR NN

Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules 1974

Rule 11, notice along with copy of appeal and annexures has been sent
to respondents? On

<

26

Whether copies of comments/reply/rejoinder submitted? On

<

27

Whether copies of comments/reply/rejoinder provided to opposite
party? On

v

It is certified that formalities/documentation as required in the above table have been
fulfilled. '

Name: NOOR MOHAMMAD KHATTAK
Signature:
Dated: 14-0%}2021




"‘ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
SERVICE APPEAL NO.__ /2021 |
SHAHID AZ1Z V/S EDUCATION DEPTT:
INDEX

S NO | DOCUMENTS : ANNEXURE | PAGE
1 Memoofappeal |  ==--- 1-4
2 Stay application | —e=- 5
3 | MNA letter | A 6-7
4 Notification B 8
5 Order dated 11.8.2020 C 9
6 Departmental appeal D 10
7 | Judgment dated 1.09.2020 E 11-12
8 Notification dated 31.08.2020 F 13
9 Cancellation order dated 14.09.2020 G 14
10 |Appellate order dated 16.09.2020 H 15
11 |Judgment /order dated 15.01.2021 I 16 — 22
12 Ilrg.%%glggglorder/notlﬁcatlon dated 3 23
13 | COC applications K - 24-25
14 | Notification dated 16-03-2021 L 26
15 | Departmental appeal M 27
16 |Wakalathama |  eeeee | 28

Dated: / /2021 |

APPELLANT

Through: |
NOOR MOHAMIMAD KHATTAK
Advocate, Highj/Court, Peshawar
Flat No. 4, 2" Floor, Juma Khan Plaza,
Warsak Road, Peshawar
0345-9383141




’: BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAI‘.{f hn
PESHAWAR S e rvibonal

piaey no 12U S
'Dmed 13/7/232}

Mr. Shahid Aziz, SST (Teaching Cadre) presently posted & placed at the
disposal of DEO (M) Dir Upper.

SERVICE APPEAL NO. 7069 /2021

................... APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Secretary E&SE
Department, Khyber Pakhtunkhwa, Peshawar.
2- The Director E&SE Department, Khyber Pakhtunkhwa, Peshawar.
3- The District Education Officers Male & Female, District Dir Upper.
4- Ajeeb Ullah, ASDEO (M.C), transferred and posted in place of
appellant as ADEO (Secondary) at o/o DEO (M) Dir Upper.
............. RESPONDENTS

SERVICE APPEAL UNDER SECTION-4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974
AGAINST THE IMPUGNED NOTIFICATION DATED 16-
03-2021 WHEREBY _THE APPELLANT HAS
PREMATURELY BEEN TRANSFERRED & PRIVATE
RESPONDENT NO. 4 HAS BEEN POSTED IN PLACE OF
APPELLANT AND AGAINST NOT TAKING ANY ACTION
ON THE DEPARTMENTAL APPEAL OF THE APPELLANT
WITHIN THE STATUTORY PERIOD OF NINETY DAYS

PRAYER:
That on acceptance of this appeal the impugned
Notification dated 16-03-2021 may very kindly be
set aside and the respondents may kindly be
*]edtﬂ—day directed not to transfer the appellant from the
post of Assistant District Education Officer (M) Dir
Rﬁgm““‘;{ Upper. Any other remedy which this august
1317 V™ Tribunal deems fit that may also be awarded in
favour of the appellant.

R/SHEWETH:
ON FACTS:

Re-submitted.ro -dny That appellant is the employee of the reSpondent Department

wmd Rled. and is presently under transfer and placed at the disposal of
DEO (M) Dir Upper. :
Regstrarl o

That the appellant was posted against the management cadre
/&/ " / ')7 posts mentioned above through different orders/notifications.
That in response to the said Notifications/orders regarding their




posting the appellant submitted their arrival reports and started
performing their duties quite efficiently. and up to the entire
satisfaction of their superiors.

That astonishingly through political interference the appellant
have been transferred and posted against the teaching cadre
posts vide Notification and order dated 11.8.2020. Copies of
the MNA letter, notification and order are attached as annexure

That appellant feeling aggrieved from the Notification and
order dated 11-08-2020 submitted Departmental appeals
before the appellate authority and where after filed Write
Petition before the Peshawar High Court, Daru Qaza Bench at
Swat and the same write petition was disposed of with the
direction to decide the Departmental appeal of the petitioner
one way are the other vide order dated 01.09.2020. Copies of
the Departmental appeal and judgment dated 1.09.2020 are
attached as anNexXure ..uicieccsirererieninsressarmeaseasens D &E.

That in response, the appellate authority accepted the
Departmental appeal of the appellant and directed (through
No. Dated Peshawar the 31.08.2020) the respondent No.2 to
cancel the order dated 11.08.2020. That vide order dated
14.09.2020 the transfer order dated 11.08.2020 of the
appellant were withdrawn by the respondent No. 2, but
astonishingly through appellate order dated 16.09.2020 the
said cancellation order dated 14.09.2020 has been withdrawn
and restored the original transfer order dated 11.08.2020 by
the respondent No. 2. Copies of the notification' dated
31.08.2020, cancellation order dated 14.09.2020 and
withdrawal/appellate order dated 16.09.2020 are annexed as
ANNEXUIE vuerervessnrsnesssansssssssnrassiuranssnssssnsnanssnnens F, G & H.

That appellant feeling aggrieved from the transfer order dated
11.08.2020 and appellate order dated 16.09.2020 preferred
Service Appeal No. 11012/2020 before the Honorable Khyber
Pakhtunkhwa Service Tribunal Peshawar which was allowed
vide Judgment dated 15.01.2021 setting aside the transferred
order dated 11.08.2020. Copy of the judgment /order dated
15.01.2021 is annexed as aNNEXUIE veveasersrsssoassnsnnssrnrnsenras I.

That the respondents inspite the fact the previous pre mature
transfer order dated 11.8.2020 was set aside by the august
Tribunal through judgment dated 15.1.2021 again transfer the
appellant from the posts ibid vide impugned order/notification

dated 16.03.2021. Copy of the impugned order/notlflcatlon is
anNeXed aS ANNEXUIE 1iusieressessassnrensrasesrasinrsssssmsnesasnnsrnns J.




A-

That feeling aggrieved from the impugned order/notification
the appellant filed Contempt of Court Applications before KP
Service Tribunal Peshawar which is still pending as the
Honorable Service Tribunal has become nonfunctional hence
the CoC application was not fixed with in time and also filed
Departmental Appeal against the said notification dated 16-03-
2021 but till date the same has not been decided by the
respondents. Copies of the COC applications, notification &
Departmental Appeal are annexed as annexure ....... K, L&M.

That having no other adequate and efficacious remedy, the
appellant approaches this august court inter alia on the
following grounds.

GROUNDS:

That the impugned Notification/order dated 16-03-2021 issued by
the respondent No.2 is against the law, facts, norms of natural

justice and materials on the record hence not tenable and liable to
be set aside.

That the appellant has not been treated by the respondent
Department in accordance with law and rules on the subject noted
above and as such the respondents violated Article 4 and 25 of
the constitution of Islamic Republic of Pakistan 1973.

That the impugned Notification and order dated 16-03-2021 are
against the clauses I, II, III & IV of the transfer/posting policy of
the provincial Government of Khyber Pakhtunkhwa.

That the impugned Notification/order of even date 16-03-2021 is
also violative of the management cadre policy, therefore not
tenable and liable to be set aside.

That the treatment meted out to the appellant is a clear violation
of the Fundamental Rights of the petitioner.

That the respondents acted in arbitrary and malafide manner by

issuing the impugned Notification & order dated 16-03- 2021
against the appellant.

That, the appellant has been discriminated by the respondents on
the subject noted above and as such the respondents violated the
Principle of Natural Justice.

That the appellant seeks permission to advance other grounds and
proofs at the time of hearing.




' It is, therefore, most humbly prayed that the appeal of the
“appellant may kindly be accepted as prayed for.

Dated: ____/___ /2021 | o ‘
| | APPELLANT

SHAHID AZ1Z

Through:

NOOR MOHAMMAD KHATTAK

Advocates
HIGH COURT PESHAWAR

CERTIFICATE:

It is verified that no other such like appeal has been filed OR

pending between the partles
_ ' ADV CATE
AFFIDAVIT
I, Shahid Aziz s/o Badshah Zada r/o Chinar Cham Shaw PO Dir Tehsul Dir
District Dir Upper do hereby solemnly affirm that the content of the above

‘appeal are true and correct to the best of knowledge and believe.

EPONENT .
15701 1212781-7

| - o MUHAMMAD MAAZ MADNI
|
|




v BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
SERVICE APPEAL No. . /2021
Shahid Aziz VS Education DEPARTMENT

APPLICATION FOR SUSPENSION OF OPERATION OF
THE IMPUGNED ORDER DATED 16.3.2021 TO THE
EXTENT OF THE APPLICANT TILL THE DISPOSAL OF THE
ABOVE MENTIONED APPEAL

- R/SHEWETH:;

1-

That the above mentioned appeal along with this application
has been filed the appellant before this august service
Tribunal in which no date has been fixed so far.

That appellant filed the above mentioned appeal against the
impugned order dated 16.3.2021 whereby the appellant has -
been transferred pre maturely.

That all the three ingredients necessary for the stay is in
favor of the appellant.

That the impugned order dated 16.3.2021 had been issued
by the respondents in utter disregard of law and prevailing
Rules.

It is therefore, most humbly prayed that on
acceptance of this application the operation of the impugned
order dated 16.3.2021 to the extent of appellant may very

kindly be suspended till the disposal of the above mentioned
service appeal.

Dated: 9.7.2021

APPLICANT

Shahid Aziz

THROUGH: b
NOOR MOHA¥MAD KHATTAK

ADVQCATE
AN
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ANNEXURE * A*  PAGE 06

MEMBER NATIONAL ASSEMBLYB OF PAKISTAN

PROPOSAL TRANSFER POSTING :

A

.1, SHAHID LODHAN —deputy DEO(M) Upper dir.

2. SHAHID AZIZ — ADEO (M) primary Upper dir ;

3, PIR MUHAMMAD — SDEO (M) wari circle.

. 4. MUHAMMAD HANIF — A SDEO (M) wari circle.

5. MUHAMMAD IQBAL- A DEO (F) P & D & ASDEO Barawal.

6. MUHAMMAD ZADA- ADEO (M) transfer to GHS Katan Upper dir.

REl

7. MUHAMMAD RIAZ —SST GHS ADEO Dir upper.

8. SARDARAZ KHAN — ADEO (iitigation JGHS Molalger GHS
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PAGE 07

. “
~

- 1.ABDUL AZIZ —SST GHS seri sultan khel to ADEO (M) primary EST Dir.
2. MUHAMMAD HANIF ~SST-GMS gamdat to ASDEO wari

3. PIR MUHAMMAD —-ASDEQ wari to ASDEO elitigation DEO (M) Dir upper
(vacant). '

4. MUHAMMAD IQBAL- ADEO(F) To ASDEt) Barawal )
5, MUHAMMAD RIAZ SST GHS MOLAVI To ADE O (F) P & D DIR UPPER
6. NASEER AHMAD SST GHS WARI TO ADEO DEO DIR UPPER

7. HAZRAT WHAB (ASSISTANT) SDEO (F) WARI TO SDEO (F) WARI

8. MUHAMMAD KHAN DEO (F) TO SDEO (F) WARI

9. MUHAMMAD ZADA ADEO (M) DIR |
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. ,_,Anﬂexuets B . - P— ‘

brrectorate of Elementary & Secondary Dducatlon Khyber
| Pakhtunkhwa Peshawar

No QO3/F No. 32/vo|-4/SST(M)/T ransfer Cases
Dated Peshawar the 11-16/2020 |

To
‘ The Drstrrct Education Officers,
,‘J (M) Dlr Upper
Subject :- PROPOSAL FOR TRANSFER/POSTING ' A
Memo: | |

I am the directed to the subject cited above and to enclose '.

Herewith aproposal bearing no.nil dated 14.05.2020, for your perusal
and to ask you to submit your report and apprise this office which if them
belongs to management cadre and which pertains to teaching cadre, soO as
to proceed further into the matter as per rules please.

S/
Deputy Director ,(Estab)

Elementary and Secondary Education
Khyber Pakhtunkhwa |

Endst.no:
o Copy of the above is to:-
1. P A to Director (E & SE) Local Directorate.
Depury Director (Estab) |

Elementary & Secondary Education

Khyber Pakhtunkhwa
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ANNEX:M?E C

-

Y,

DIRECTORATE OF ELEMENTARY & SECONDARY EDUCATION

KHYBER PAKHTUNKHWA PESHAWAR

NOTIF;QATIQN

The competent authority is pleased to order transfer/posting of the following

their own pay scale,with immediate effect in the interest of public service.

S | Name of disignation from To(posted as) remarks
1. | Mr.abdul aziz SST(T.C) GHS seri sultan khel ADEO(primary)o/o DEO | Vii2
: . : (MYDir upper
2. | Muhammad zada (T.C) DEO(primary)o/o G H S katan Viitadminstrative
' DEO(M) Dir upper
, basis
3. Muhar‘nmad hanif (SST) | GMS Gamdar . ASDEO Circle wari Vice ii 5
‘4. | Muhammad igbal (M.C) | ADEO(F)at o/o ‘ASDEOQ Circle barwal AVP under
DEO(F) Dir upper _
: administrative basis
5. | Peer Muhammad (M.C) ASDEOQ Circle wari ASDEO circle s Larjam AVP
(6. Muhammad riaz G.H.S Malavi ADEO(F) at o/o DEO(F) | VICEII 4
SST(T.C) Dir upper
7. | Naseer ahmad SST(T.C) | GHS wari ADEO(secondary)at o/o Viceii 8
DEQO{m) Dir upper
8. | Shahid azizSST(T.C) ADEO(secondary)at Ghs wari Vice ii7 adminstrative
' o/o DEO(M) Dir upper
basis

Note:

1.posting/adjustment of teaching cadre officers-shall be considered as stop-gop arrangement till the
arrival of management cadre officers.

2.the order of the above mentioned teaching cadre officers will be effective subject in the condition that

be will glve an understanding affidavit on leval papper /stamp papper DEQO(M/F)Dir upper to the effect
.not to claim seniority of management cadre.

3.charge report should be submitted in all concerned :

4}.NO‘TA/DA is allowed

5.the terms & condition mentioned in their appointment order as reaching cadre will remain intact.

/

DIRECTOR

Eleméntary & secondary: Education

Khyber pakhtunkhwa

Endst O ~-mmmmmi .F.NO.12/VOL-/ADEQ (M) Transfer dated 11.02.2020

_ Copy forworded to the:

1.district education officer (M/F)Dir upper

2.district account officer Dir upper

3. Officers concerned

4, Master copy
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The Honorable Secretary E& SED
KhyLJer Pakhtunkhwa Peshawar.

o *i ANNEﬁ’QE ;

T f:_PEAL FDR WITHDRAWA_ o POSHNGS/TRANSFERS‘ORDER IN'R/C) ADEOs/ASDEOs
: ;I‘LM&F) OFFF!CES olsrmcr om UPPER

':‘Wlﬁﬁnjgfé%t 'p"}’fo“‘“d i WE’Uid- keta iﬂVltE your kmd artention to* "he postlngs/rransfers of T e -
’ ::ADEOS/ASDEOS (M&F) OFﬁces Dlr Upper have been Issusd vide offlce of Director. E&_SE Endst No' T
e 29471—7S/F No: 32/Vo|-4/ADEOs (M) Transfer Dated peshawar the: i1/08/2620 (copy atta:h N
n-the 1nstam order- Serial Na's- 2,43nd B have been charged and transferred on- admmls’cratxve Tem it
e grounds whuie before. xssulng orders no nersonal ; ‘BtE:

E l’::'have ‘been made neither l was O
o informed aboutthe procadi ures, th3|. what klnds of charges leveled agairst us. '

: "beneﬁclanes and’competent authorlty :
" whio dra whollv responslbie for stich: klnds af’ miss-tise-of f powsts ar other negllgence

' :fBefore issuing 0ur transfer rders the cﬁrec‘ror EESED forwarded 3 letter 1o the Dlst
- Education Off'cer (M} Dlr 'Upper vlde No 5003/F "No ";32/Vol 4/Dated 16/06/2020,seekmg-
Inforrnatlon about ‘pos s/transfers of 'ADEOs 4P ape Zldentlﬂcatlon of - teach[ng and-
" ﬂfmanaeement ﬁdru ofﬁ:ers along with proper proposal/recommendation dully Jlnoed by iocal
T UTRANATDIE Upper-ofi- speclﬁc 1etter ‘pad". (copy "attached).The! present: sutuatmrt iidlcate thut
: .prop.osai/recommendatlcms submitted by lacal MNA Is wholly Implemented and eventJally we:
T =T 0 have rharged and Transferreci an administrative') grounds which'ls denoting that the orders has
e R - béen Issued only on'the poiltnml préssure of local MNAfor Ulterior metives: . ’
" One ’\Auhammad Riaz SST appdinted.through NTS on ‘Sep ,2018 and stillin 3 probation perlod ang
his: appolntment order has not yet been regulanzed ,posted 35 ADED(P&D) against’ Muhammad '
lqbal {MC‘;which s - agalnst uoilcy‘ while another cme namely luqmar SST(IT) has ‘alsa’ been
: .posted- 3s. ‘ADED(S) which’ |a technical one and ‘not ellgible for the post so ooth the orders are‘ -
agamst norms and tiles. and needs c.-ancellatlor. on mert, < . Lo s S
Moreover, Abdul Aziz appomted as ADeO(p) 1s also'NTS appolnte= . L Co . R
C PR . .':;if!t is‘peftinent to mention’that.one Muhammad: HameST Has' been adjLStEd as ASDEO agamst Pir
S SR Muhammad ASDEG tMC),chh is clear.violation of policy. .. o ‘
R el ln view-of the'iabove? quoted facts that our transfer order' have been issued on leItl\.2|
A lnﬂuences having.no: Iegai status which'is against the' service Rules 3nd there'nre we' are- hurnhly :

. requestrng (3o} ptease wnthdraw fhe aforemeahoned transfer orders and Intact. us on previous
stauons g ' '

' -..':Th'ahks"for_i\‘/oors:"-k['nd anticia"atio'ns.'-.~~7.-; S

: MUHAMMAD‘ZADe S5 Gs Kiten T -
, ) ) . ‘. 'hx ADEO(P lrnarv r,stabhshmeot) Msle’ DII’ Lpper o
S o 4 R \0‘,»006'3’DL
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PESHAWAR HIGH COURT, MINGORA BENCH(DAR-UL-QAZA) SWAT

FORM OF ORDER SHEET

...............................................................................

CASE NO,. wevveeeerereerieeireceeeeeeaenns of

..........................................

I Date of order | Order or other proceeding with signature of judge and that of
or proceeding | partles or counsel where necessary
1 2 ’ : 3.

01.09.2020 | W.P NO,829-M/2020 with interim-relief

Present: Mr. Noor Muhammad khattak, Advocate for
the petitioners.

koK KKK

WIQAR AHMAD ,J,-This order is directed to dispose”

Of the petition filed by petitioners. Under article 199 of the

constitution of Islamic republic of Pakistan, 1973. with the

following prayer;

It is therefore, most humbly prayed that on
acceptance of this writ petition the inaction of the
respondent no.1 by not deciding/dispose of “the
departmental appeals of the petitioners in light of
Clause-XIV of the Transfer/ Posting Policy may be
declared as illegal, unconstitutional and ineffective upon
the rights of the petitioners in light of Clause-XIV of the
Transfer/Posting Policy of The Provisional Government.
Any other remedy which this August Court deems fit
that may also be awarded in favour of the petitioners.

2 Learned counsel for petitioners at the outset requested
that he would be satisfied, if respondent No. 1 is directed to
decide departmental,appeals of petitioners within fortnight.

3 Request of lerned counsel! for the petitioners seems
genuine. Respondent NO.1 i.e Secretary E&SE Department
,Khyber Pakhtunkhwa is therefore directed to decide
departmental appeals of petitioners within a period of fourteen

days posively, after receipt of order of this court but strickly in
accordance with law and rules.

4, the petition in in hand is disposed of
accordingly.

/7}/1 n@a{-’e’d

pt. ol 65, 2020
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Date of Crder gr
Frocnedings
==

Order aor other Pr‘occodlnos Wfrh SI

gnature of Judge and that of parties or counse’
whera natﬂ"s,:r\
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G1-09-2020

W.P No. §29-M/2020 wit/r]nierim Relief

Present: .- Mr, Noor Muhammad Khattak, Advocate for .

the petitioners.
AR

AHANMAD, J- This arder

s.directed to dispose

of the petition filed’ by petithncrs, ur(e Artcle 199 of

the Con nstitution of Islamic Republic of Pakmtan 1973,

with the ioHowing prayer;

: "'-'“}t is therefore, mast humh]y
quycd that " on acceptance  of  this
writ “petition the  inaction of the
respondent No. 1 by not deciding/dispose
ol the ‘departmental appeals of the
petitioners in light of Clanse-XTV of the
Transfer/ Postmo Pollcy may be declared
ne illegal, unconstitutional and ineffective

upon the rights of the petitioners. That
the respondent No. | may please be
directed to dispose of the departmental
i appeals of the petitioners in light of
i Clause-XIV  of the - Tmnxfen’Po:hng
Policy of the Provincial Government, Any
other remedy which this august Court

deems fit that may also be awarded in
favor of the petitioners.™

)

. Learned counsel for petitioners at the outset

recuested that he would be satisfied, if rzspondent No. |

1
| .
: is direciea to decide departmental appeals of petitioners
| o ‘

| within fortnight. ‘

[EE R P vvs

MOMHLE MR, JUTTICE (THT13 O BT HIW
HOMBLE MR, JUTTICE wiQaq Arwao
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Request of learned counsel for petitioners |
Seems genuine, Respondent No. | je. Secretary E&SE

Department; Khyber Pakhtunkhwa' is 1

te decide departmental -appeals of petitioners. within a

~

period of fourteen days positively, after receipt of order

of this Court hut strictly in accordance with law and

1

4, The petition in 'han.d. s disposed. of |

accordingly,

An‘rmunced )
Dt 01.09.2020

AL E AT St

e

(a.mn HONSLINR. IWTICE (HY1AQ INRAHM
HONIRE ¥R [WTICE WIOAR AMMAD

nerefore ‘directed L
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Subiect -

K GOVERNMENT OF I\HYBER PAKHTUNKI{WA
ELED MENTARY & SECONDARY E EDUCATION DEPARTMENT
Wo. SO(PE)E&SED/2- |/Genera!l Transfer/Posting /2020

Dated Peshawar the 31.08,2020

“

. The Director, g
Elf'merxfarv & Qecondaw Education,
Khyber Pakhtunkhwa,

1 \.Qna“-"r

APPEAL FOR mmm AWAL OF POSTINGS/TRA.VSFERS ORDER N
RJO ADEOSJASDEOS mm OFFICES D DISTRICT DIR UPPER ' .

DearSir. ' . S

1 am directed 10 refer to the subject noted above and to intimate joint appeal of Mr.

Shahid aziz, ‘SST GHS Kattan (B) Ex .-ADEO (Secondary) Male. Dlr Upper, Muhammad Zada SST
: (GHS Kattan (B) Ex-ADEO (Primary) \I"P Dir Upper, \‘luh'tmmad [gbal. ASDEO Brawal Ex-

ADEO{F u_D) ‘-‘P'nam Dir Upper and Peer Muhammed E'{-,-\SDEO Male Wan Circle Dll‘ Upper,

wherein thev reauested for withdrawal of transfer orders: and restoratior: at their p:evmus

* sianion/position ns is pted.

It i3, th erefore directed to mvre‘ the transfer orders. of the above anpella‘ltc

immediatalv..and s_‘c..gzt compllan_cc report for perusal of the competent authority.

Yours faithfully,

Encl: as ahove:

‘7'm<t No & date even

- . .
Copy forwarasd i0-
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DIRECTORATE OF ELEMENTARY & SECONDARY . a
 EDUCATON KHYBER PAKHTUNKHWA PESHAWAR -

“OFFICE ORDER.

|. .. The Competent 4uthorzty is pleased  to withdraw  the

_Tr arzsfe}/Posrmg Order bearing No. 29471 75 dated 11-08-2020 in respect of the following
| Oﬁ"cers m the light of the Admm Depar tment letter No. SO (PE) E&SEED/2- ]/General .
Transfe;/Postmg/ZmO dared 31- 08 2020, in the best interest of public service.
‘ SN | Name Demgnanon
wf_];, Mr. Shahid 4ziz SST GHS Kartan
2. M. Muhammgd Zada SST SST GHS Kattan
: \_) 1\11)'.1\/]1:{1a%n;7~tc:d Igbal ASDEQ 'Bérawal

1

l

Prewous Posmon '

ADEO (M) Secondary at o/’ DEO(M) Dzr Upper.

ADEOQ (M) Primary at o/o DEO(M) Dzr Upper.
ASDEO (M) Circle barawal Dir Upper.
ASDEO (M) Circle Wari Dir Upper. ~ \

.. 4 Mr. Peer Muhammad ASDEQ Larjam

i -__--_—-——‘.l L———"L -

DIRECTOR. . o
Elementary & Secondary Education T
| ‘ Khyber Pakhtunkhwa Peshawar : e
S BRI L
:Eﬁ;du: No: L/ F. No. 32-4/ ADEQ's (M)Transfer. : Da?ed_Peshawar Ihe‘j-,é‘iﬂ/ﬂgl).

Copy of the above is to the:-

:_,Sectzon O]j” icer (Primary) w.r.t the letter No. SO (PE) E&SEED/2- I/General
‘Transfer/Pos ting/2020 dated 31-08-2020,.

District Education Officer (M/F) Dir Upper .

District Accounts officer Dir Uppe;

Oﬂcer concerned,

- P4 to Duector (E&SE) Khyber Paxhtun/«.hwa Peshawar . J
“Master File. . | ' ,

f'

0N\

Deputy Dnectm (Estab) '
Elementary & Secondary Education
Khyber Pakhtunkhwa Peshawar
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D]RECTORA TL OF EL EMENT. ARY & SECONDARY /V
EDUCA TONI\H} BER ] n]\HTUNKHWA PESHA WAR

’7:9.\,
,,;;e." o
T e i/
- ° AR
= C.‘ /’/\“\.'(i)
S
N
The  Com peteni Authoriy s plecsec’ to  withdraw - the

Tlansjer/Posrmo Order bearing f\‘o 210-i4 dated 14-09-3020 in the light of the Admin:

Departmem letter No. LO‘KPE) E&SEED/2-1/General Tr ansfer/Postma/7020 dated ]6 09-

20 0 Jfrom z‘he dare of ISSL(mee i {he best interest ofpuhlzc service.

- '..f".-End.w.‘ No. /il /’F No. 3240 ADEQ s (3 Tronsjer

'\.{ .

L;.'; t\J

RSO \
/ -

:1 ) -
DIRECTOR _
Elementary & Secondary Education
Khyber Pakhtunkinwa Peshawar

/
.[

. Y.
« Dared Peshanwar the ::/%2020.

| var the [z 22020
Copy of the above is io ilic: -

. Section O/‘fcu (Primary) w.r.i the letier No. SO (PE) E&SEED/7 !/General
Ir am;m/Posme/JO?ﬁ dated 16-08-2021.,

Dlsmcr Lducarion Officer (M/F) Dir Upper

. District Accounts officer Dir Upper. ’

4. O}j icer concerned.

“J‘

PA to Direcior (E&SE) Khyber Pakitunkiwa, Peshcm ar.

/6/Afasz‘e: File,

o
: Depuz‘v Dir ector|(Estab)
/'lurzem‘arv & Sccnndm'v Education

Khvher Pakhnmkhxm Pesheawar ,
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PESHAWAR

o 144
APPEALNO HrJ(Z/—/zozo L pee

‘Mr. Shahid Aziz, Present!y posted as ADEO. (Sécondary), 0/0 DEGHY, Dir
Upper Under transfer/posted as GHS Warr Dir Upper

................ APPE,;_L ’m":f\. 5
 VERSUS | @_\\ir

1- The Government of Khyber Pakhtunkhwa through SecretaniE

- Department, Khyber Pakhtunkhwa, Peshawar. Km0 T
2- The Director ERSE Department, Khyber Pakhtunkhvva Peshawar‘""’
3- The District Education Officers Male & Female, Drstrrrt Dir Upper.

~4- Mr. Hazrat Lugman, SST (IT), GHS Katan Bala under transfer/posted’ |
~ as ADEO (M), 0/O DEO (M), Dir Upper.

............................ RESPONDENTS

_..AP‘PEAL UNDER SECTION4 OF THE "KHYBER
PAKHTUNKHWA SERVICE _TRIBUNAL ACT, 1974

AGAINST THE IMPUGNED. TRANSFER ORDERS DATED
11.8.2020 & 16.9.2020 WHEREBY THE HAS BEEN
TRANSFERRED ON THE BASIS OF POLITICAL
INTERVENTION AGAINST INST TEACHING CADRE POST AND
AGAINST THE APPELLATE ORDER DATED 16.9.2020
‘WHEREBY THE DEPARTMENTAL APPEAL OF THE

APPELLANT HAS BEEN REJECTED ON NO_ GOOD
- GROUNDS

PRAYER

. ‘That on acceptance of this appeal the 1mpugned orders
dated 11.8.2020, 16.9.2020 and appellate order dated
16.9.2020 may very Kindly be set aside and the
respondents may kindly be directed not to transfer the
appellant from the post of Assistant District Education
Officer (Secondary) O/0 the District Education Officer
(M), Dir Upper. Any other remedy which this august

*i?@r‘wn-@ﬁ

Hribunal deems fit that may also be awarded in favourgTTESTED
___é,weu of the appellant. -

“ﬂﬁ & SHEWE""H

ON FACTS:

i- That appellant is the employee of the respondent Department

and is serving as Assistant District Education Officer
- (Secondary) in the office of District Education Officer (M),

- District Dir upper quite - efficiently and up to the entire
satrsfactron of his superiors.
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Appeliant present through counsel

—

_. ST R}dZ Khan Palndakhen Ieamed Aselstant Advocate Generel
, B - ,k - | aiongwth Wahid Gul ADEO for oﬁ'”CIai respondents Nol to 3
- o present. Counsel for: prlvat_-e respondent NO.4 present,

Vi.de detailed judgment of to‘day- of this Tribuna-l p!e_ced eh
file of service 'ape'ea'l,Ne.llOO9/2020 titled Muhammad Zada Vs,
:'Education‘ Department,. 'in'stant"'servic.e appeal is laceepted and |
the mpugned notsﬁcatlon in respect of postmg tlaﬂSfo of the

appellant stands set aside, W|th no order as o costs. {-nle be |

conagned to the recor‘d room. o

ANNOUNCED,

(Mian Muhamma )
Member (E)

Date of Pregentation of Anuliose

Nunaba:

Caorpys o -
UFEete: mo e, . _
Yossto_o o .
—_—

B ate of Lokl n 2h :'i‘f)"i.. DY,

@ate ni Delivery of Capy




Date of Institution .. 22.09.2020 -
Date of Decision .. 15.01.2021

"~ Muhammad Zada, presently posted as ADEQ (Primary) Office of DEO (Male)
" Dir prer under transfer/posted as,GHS Katan, Dir Upper.

(Appe\la‘nt)
VERSUS
' 1._The 'Goxiernnwen't, of Khyber Pakhtunkhwa “through Secretéry ERSE ‘
~ Department, Khyber Pakhturikhwa Peshawar and three others. .
- (Respondents)
Present:
* Noor Muhammad Khattak, -
Advocate For appellant.
Riaz Khan Paindakheil, . | -
" Assistant Advocate General ... For official respondents.
Asad Zeb Khan , :
Advocate For private respondent.
‘ ROZINA REHMAN - .. MEMBER (J)
. B MIAN MUHAMMAD ' MEMBER (E)
B/ . : ' ) =< ‘
N . JUDGMENT ~ |y :
gl oo . _ o : BiNiryway
S

'.ROTZII\:IMA REHMAN, MEMBER: This jhdgméntviszi:ﬁténded o  dispose of foLpr
. connected service appeals includingvthe present one bearing N0.11009/2020,

titted Muhammad Zada Vs. Education Department and others, as common

- question of law and facts are involved therein. . N




transfer Posting -poticy, they are non transferable employees of the

department but despite that respondents posted Muhammad R:az and Abdul
Aziz agalnSt the Management Cadre therefore the |mpugned notlﬂcat!on

and order dated 11.08. 2020 are vrolatave of Clause I 11, 111 and 1\/ ol the

'transfer posting polrcy of the Provrndal Government The appellants feellng

. aggrieved from the lmpugned notlfcatlon submitted departmental appeals
-where af‘er ﬁled Wnt Petrtlon before the Hon' ble Peshawar ngh Court and
the said ert Petition was drsposed of with direction to respondent to dec:de_
the departmental appeals In response departmental appeals were accepted

by the appellate authority and dII‘ECthl’lS were lssued for cancellatlon of the

nnpugned “order dated " 11. 08 2020 Accordlngly the |mpugned order was
_ W|thdrawn but astomshmgly the said cancellatlon order dated 14, 09 2020

was vv;thclrawn and the original lmpugned transfer order was restored

hence the mstant servrce appeals

‘s

Z? 4, l_earned counsel  for appellants contends that the

impu'g'ned
A ; Z’*JQTETEDnotlﬁcatlon and orders dated 11.08.2020 and 16.09, 2020 are against -law
s, T facts and. norms of natural justice, hence, not tenable. That the aDDeIlants -
.6“" 1S 5;4 :‘;H : lw‘:” 3»\ Ay ’
S

yere not treated by the Department in accordance With law and vrolated




(o8}

" ertrcies 4 & 25 of the Constrtutlon of’ Islamrc Republic of Pakistan, 1973 He
'_ crrgued that. the ampugned notrﬂcatrons -are agalnst Clauses I 1L, I and 1V of -
| the transfer/postlng pollcy of the Government of Khyber Pakhtunkbwa He
cubmrtted that prlvate respondents are from Teachlng Cadre- whrle thé post

agarnst whrch they were posted is. of Management Cadre and thus the

treatment meted out to the appellants is a clear violation of the. fundamental

rights of the appellants and lastly, he submitted that fransfer orders of all the
’appellants are polrtlcally motlvated and were never 1ssued in the public
mterest therefore appeals were requested to be accepted
5.“ Conversely learned AAG ass.sted by learned counsel to. private
respondents strongly opposed the contention  of learned counsel for
appellants and fully supported the impugned notrﬂcatrons He argueo that
~ the, appellants were transfc.rred under a general transfer postlng policy and |
the order Wwas passed in the best interest of the public. That neither the
-appellants were vrctlmlzed nor there was any malaﬂde on the part of the'
'respondents It was further argued that there was nerther polrtrcal nor other |

ulterror motive behrnd the posting transfer of the appellants

6. We are conscrous of the fact that transfer of any Government servant

can be made by the cornpetent authorlty in the exrgency of service and

~ public interest. No Government servant has a legal right to remarn posted at

_ 9 "a particular place but where transfer order is malafide and for.an extraneous

consrderatron to accommodate some blue eyed chap is ]ustlﬂable In such an
//ﬁ

eventuallty the matter would squarely fall within the jurisdictional domarn of

/

_ A Service Trlbunal In the |nstant case, vide notification dated 11.08.2020, the
TS,

present appellants were transferred in the interest of public service. They

N nled departmental appeals on 18.08.2020 and also hled Writ Petrtrons in-the
i, vl vy




(/5;/’?

_service but again,

. Secretary E&SE Department to decade departmentai appeals within a period

of 14 days and-it'was on 31.08. 2020 when their departmental appeals were

accepted and drrectrons were issued for cancellatron of the transfer orders of

- the appellants Accordmgly vnde ofﬂce order dated 14.05.2020, postmg

transfer order dated 11 08 2020 was wrthdrawn in the best mterest of publlc |

vrde office order dated 16.09. 2020

14.09.2020 was withdrawn. As per Clause I of the transfer postmg policy of
. RN

order dated

the Provincial Government, all the postmg transfers shall be strictly in pubhc
mterest and’ shall not be musused to victimize the Government servant. As

per Clause-II of the policy, all Government servants are prohrbrted to exert
political, admmlstratlve or-any other pressure upon the postlng transfer

authorrtres for seekmg posting transfers of their choice and against the publrc

4

mterest In-the mstant case, certain documents were placed on file which

clearry show that all these transfers are politically motivated. The proposal of

~ transfer posting available on file, was properly men_-t'roned in the letter dated

16.06.2020 addressed to the District Education Officer (Male) Dit Upper vide

which the District Education Officer was required to submit report in the light
of proposal dated 14.05.2020 and accordingly the impugned notification was
issued vide which all four appellants were transferred. Despite the fact that
théir departmental appeals were accepted and the irnpugned notification was

withdrawn even then, another office order was made and. the notification

vide which the impugned notification had been cancelled/wrthdrawn was

once agam withdrawn and 1mpugned earlier notification was restored.

/ best i ntereSt of DUb|IC service was shown.




Government of Pun]ab through Secretary,

Local Government and Rural
Development Lahore and 2 others [PLD 1995 SC 530] held that

“The transfer of a civil servant by pohtlcal flgures whrch are capricious .
and are basedon the considerations not in tne,publlc.lnterest, are not
Jegally sustainable”

The Supreme Court of Paklstan has pronounced in various cases that

the competent authonty has power to pass a transfer order of a civil servant

but such transfer order be passed f_arrly,,justly, impartially, judiciously and

shall. not be passed arbitrarily, smalaﬁdely, motrvated by polr‘ocal

consrderatlons and colourable exercise of the autnonty The transfer order

which is polltlcally motivated, in colourab!e exercise of the authorlty, passed

wrthout wrsdom and- good sense, is not a Judicious- order such an order is

' arbltrary and fancrful WhICh lS not malntalnable o ‘ -

9. In view of ‘the above, instant service appeals are accepted and

rmpugned notification in respect of transfer posting of appellants, ‘stands set

asrde. \/Vrtn no order as to costs. File be cons‘rgned to the record room

ANNOUNCED.
15.01.2021 /

~ (Mian Muhamm% QJ/

Member (E)

Bage of Prage n*-}f ity oF 4,

.Nt:f!ilhc}g'- oF %,




DIRECTORATE OF ELEMENTARY & SECONDARY

v - EDUCATON KHYBER PAKHTUNKHWA PESEAWAR £ 7,
..\,‘!\r(:'fIFIC.‘ATIO_[\v" o o X‘ a PTG

RSSO )
' ' - : _ VRN
_ The Competent Authority is pleased to order transfer/postin
following officers

g of the J
n their own pay scale, with immediate effect in the interest of public service;f_ o
 S% | Name & Designation '

-

‘ From To (posted as) | Remarks
.1 | djeeb Ullah ASDEO(E) Larjam | ADEO(Secondary)at O/0 V42 :
ASDEO(M.C) ' | DEO(M) Dir Upper
L 25| Mr-Shahid Aziz SST - . ADEQO(Secondary)at Services placed at the -
(1.C) ' - O/0 DEO(M) Dir Upper disposal of DEO(M) Dir
’ . - . Upper : B
13 | Mr. Qayum Khan SST GHS Panakot ADEO(Primary)at O/O | V#4 2 e
) DEO(M) Dir Upper.
4 o | Muhammad Zada SST ADEO((Primary)) at Services placed ar the -
‘(1.C) - O/0 DEO(M) Dir-Upper | disposal of DEO(M) Dir |
: Upper
5 | Mr.Muzaffar Shah GHSS Barawal ADEO(P&D)at O/0 AVP
. SST(T.C) : : . : | DEO(M) Dir Upper
6 | Mr. Hazrat Lugman SST 1 | GHS Kattan Bala ADEO(P&D)at O/O AVP
L lag 4 - DEQ(F) Dir Upper ,
Note: : : o ‘ .
. .1. Posting/Adjustment of Teaching Cadre Officers shall be ‘considered as stop-gap
. rtitz'(tligel1zent till the arrival of Management Cadre officers. -
2. The.or

der of the above mentioned Teaching cadre officers will be effective subject to the condition -

that they will give.an underiaking/affidavit on legal paper/stamp-paper to DEQ (M/F) Dir Upper .

1o the effect, not to claim seniority of Management cadre. - : S
Chafge Report should be submitted 10 all concerned. i 1 ‘ s
No TA/ DA is allowed - ' - '
The terms & condition
remain intact.

[ ]

s mentioned in their. appointment order as- teaching cadre will

A _ DIRECTOR
' ‘ . \L\ - Elementary & Secondary Education
- N q \]\\ Y Khyber Pakhtunkhwa .
Endst: No. () L F.NO.32/Vol-4/ ADEOs (M) Trarzk-ffers Dated the Peshawar / 44( 2]02] |
Coﬁy forwarded to the: | -

District Education éffi‘cér (M/F) Dir Upper..
District Accounts Officer.Dir Upper. =~ a%_

Officers Concerned.
Master Copy.

—

N L o~

——

. ] .
Deputy Diygtior (Estab)

U{ ' Elemen;ary & Se¢pndary Education
Khvher Palkchtunkha
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| BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUN
o

=
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\
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PESHAWAR

COC NO. /2021
IN
APPEAL NO.11012/2020

Mr. Shahid Aziz, Presently Posted as ADEQ (Scendary) O/0 DEQ, Dir

Upper, and under transfer/posted services placed at the disposal of DEO
(M) Dir Upper. :

T P Petitioner

VERSUS

Mr. Nadeem Afzal Chaudry, Secretary (E&SE) Departme'ﬁt, Khyber
Pakhtunkhwa, Peshawar.

Mr. Hafiz Muhammad Ibrahim, Director (E&SE) Department,

Khyber Pakhtunkhwa, Peshawar.

................................. Respondents/Contemnors

APPLICATION _UNDER ARTICLE- 204 OF - THE

CONSTITUTION OF THE ISLAMIC REPUBLIC OF
PAKISTAN, 1973 READ WITH SECTION 3 & 4 OF THE

CONTEMPT OF COURT ORDINANCE, 2004

FOR

INITIATING CONTEMPT _OF COURT PROCEEDINGS
AGAINST THE RESPONDENTS/CONTEMNORS

RESPECTFULLY SHEWETH:

L

" appeals are a

That the appellant filed the"ap'pea! No0.11012/2020 in this August
Tribunal against the transfer/posting vide order dated 11.08.2020

‘& 16.09.2020 which was allowed vide dated 15.01.2021 setting
aside the impugned transfer order, vis a vis operating para is

reproduced as under:-

“In view of the above, the instant service

ccepted and the impugned notification in

respect of transfer posting of the appellants, stand set
aside”, :

That the appellant moved an application along with attested copy
of judgment to the respondents/contemnors to sustain the
appellant at the current post and may not be transferred but the
respondents/contemnors time and again disobeyed the judgment
by issuing another order of transfer/posting and placing services
of the petitioner at the disposal of DEO (M), Dir upper vide dated
16.03.2021 despite  that
judgment of this August Tribunal. Copy of application and

Judgment and transfer/posting order dated 16.03.2021 are
attached as annexure

Al

respondents/contemnors  violating




That it is pertinent to mention here that despite abovementtoned

judgment of this August Tribunal and then issuing transfer/posting
- through political indulgence by the respondents/contemnors falls

in the contempt of Court.

That the acts and. actions of the Respondents/Contemnors

squarely- fall within the ambit of the Contempt of the Court and as

~such they are liable to be proceeded for the Contempt and for the
"pun:shment under the law.

It s therefore humbiy prayed that on acceptance of this
application, the Contempt of Court proceedlngs may graciously be

initiated against. the Respondents/Contemnors and they may be
punlshed accordmgly '

APPLICANT/ PETITIONER
. /5/‘
' SHAHID AZIZ
THROUGH

NOOR MOHAwﬁwAD KHATTAK

&

(V

AFRASIAB KHAN WAZIR
ADVOCATES '
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(’g‘* A  GOVERNMENTOF -
NS ég. | KHYBER PAKHTUNKHWA (A2
i Esmaus&mem DEPARTMENT
) NO. se ~I}E&ADI9 22812021
| Dated Peshawar, the Aprit 23, 2021
To

The Registrar,

Khyber Pakitunkhwa Service Tr:buraal
Peshawar. -

Subject: - CLOSURE AND DISINFECTION OF THE_SERVICE
~ TRIBUNAL DUE TO COVID-19.

Dear Sir, . o : -

1 am {:hrercted ‘to refer to your office letter No. 676/st dated
08.04. 2021 on the sub;ect noted above and 1o stale that the Competent ‘
Authority has been pleased to accord permission to close Khybpr'
Pakh{unkhwa Service Tribunal as, wc!t as carry out disinfection in lhe .
preml.ses to avoid further spreading of Cerona Virus and loss of human life.

- till further orders,

e

c Y‘Lm;@’ifthfuiiy,, -

(ZIAUCHAQY ~
SECTION OFPICER (ESTT. 1)

PHTNO. 091-9210529
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The Secretary (E&SE) Department - "-’*

Khyber Pakhtunkhwa Peshawar

Respected sir,

It is stated with great respect that appellant is the
employee of your good self Department has performed his - -. .
duties with zeal and zest.and up to the entire satlsfactlon of . .7

your good self.
- That the appellant has time and again been transferred

from one post to another.and against which the appeliant has -

« DEPARTMENTAL APPEAL AGAINST' THE -~ .
" IMPUGNED TRANSFER ORDER 'DATED - 16-03- |

2021 WHERE BY THE APPELLANT-HAS BEENf
:PREMATURELY TRANSFERRED

preferred service appeal and the same has been accepted by .

the august service tribunal and the then transfer order has
been set aside by the service tribunal.

That now again the appellant has been transferred

* prematurely from his post of Assistant District Education Officer

(M) and my services has been placed at the drsposal of DEO
(M) Dir Upper.

It is therefore most humbly requested that by acceptmg‘ .

of this departmental appeal the impugned order dated 16-03-

2021 may very kindly be set aside and the appe||ant may not

be disturb from his post.

Dated: 05-04-2021

APPELLANT.

4
SHAHID AZIZ

S ST (BPS-16) (T.C)




. VAKALATNAMA

‘' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
o T T -~ PESHAWAR e

APPEAL NO: _OF2021
| T (apPELLANT)
| Slalnf.‘c} Azz ____ (PLAINTIFF)
R ~ (PETITIONER)
VERSUS o
B S  (RESPONDENT)
EdusoAion Depte: (DEFENDANT)

I/We Shahid Azg i

Do hereby appoint and constitute NOOR MOHAMMAD"
KHATTAK Advocate, Peshawar to appear, plead, act,

compromise, withdraw or refer to arbitration for me/us as

my/our  Counsel/Advocate in the .above noted matter,

without any liability for his default and with the authority to

engage/appoint any other Advocate Counse’l on myj/our cost,
I/we authorize the said Advocate to deposit, withdraw and
receive on my/our behalf all sums and amounts payable or .

- deposited on my/our account in the above noted matter.

~ "CLIENTS o
. ACCEPTED .
NOOR MOHAMMAD KHATTAK
! K-A—‘S

- ——

~ KAMRAN KHAN

Dated. [ /2021

. UMER FARPOQ MOHMAND

&

SAID KHAN
ADVOCATES

T e
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
~
Service Appeal No._7068 /2021
Mr. Shahid AZIZ.....oooineiniiiiiiii Appellant
\ Versus
The Sccretary, E&SE and others.......ccooovviiiiiiiiiiiiiiiiiiiiiiiiinnen, Respondents
S
INDEX
1S.No% |2 Déscription of Documents™+ x| - : s Date = -* || Annexure i Pages#4
1 Mecenio of Reply with Counter 1-6
| Affidavit _
2. Reply to stay application 7
Judgment in W.P. No.1775-
3 P/2019 22.10.2019 Reply/1 8-9
4. Letter 08.02.2019 Reply/2 10
Judgments of this Hon'ble
- Tribunal passed in Service 07.08.2019
> | Appeal N0.409/2019 & 09.08.2019 | Reply/3 | 11-13
No0.532/2019
6. Wakalat Nama /9
|
Respondent No.4.
(Ajeebullah

Through
Muhammad ﬁ(ﬁ‘yub

& %
Muhammad Ghazanfar Ali

Advocates, High Court
Dated: _%!/08/2021




Service Appeal No._7068 /2021

Mr. Shahid Aziz...... e N

The Secretéry, E&SE and others...................... e Resporidents

REPLY ON BEHALF OF RESPONDENT NO.4 (MR. AJEEB ULLAH)

Respectfully Sheweth,

Preliminary Objections:

I. That every Civil Servant is liable to be transferred anywhere within the
Provinice as per the mandate of Section 10 of the Khyber Pakhtunkhwa Civil
Servants Act, 1973 and the policies being subservient to the parent Statute

cannot override the same.

II.  The impugned transfer Notification dated 16.03.2021 was rightly passed by
the official Respondents as the same was in accordance with Section xiii(a)

which stipulates:-

- “While considering posting/transfer proposals all the
concerned authorities shall keep in mind the
Sollowing:

a) To ensure the posting of proper person on proper
pOsts. ‘ '

It is averred that appellant is from teaching cadre and cannot be posted
against the management cadre which has been passed in light of the
judgments of the Hon'ble Peshawar High Court Peshawar and this Hon'ble
Tribunal as well. It is further expounded that by means of the Notification

ibid services of the appellant were assigned to Respondent Department for
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IV.

VL

VIL
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his adjustment against the proper post, therefore, no vested right of the
appellant was infringed rather the competent authority exercised his powers
in the best public interest and to the students who will suffer owing to the

appointment of the management cadre in the schools.

That the answering Respondent has wrongly been dragged into the instant
litigation with which he has got no concern, therefore, the appellant is bound
under Section-35A C.P.C. to pay compensatory cost to the answering
Respondent.

That the appellant has got no cause of action and locus standi to file the
appeal in hand.

That the appellant having no vested right to perform his duty on a particular.
place. The impugned Notification reveals that:-

1. Posting/Adjustment of Teacliing Cadre Officers shall be
considered as stop-gap-arrangement till the arrival of the
management cadre officers.

2. The order of the above mentioned Teaching Cadre officers will
be effective subject to the condition they will give an
undertaking/affidavit on legal paper/stamp paper to DEO(M/F)
Dir upper to the effect, not to claim Seniority. ~

The above mentioned averments corroborates that Appellant being in the
teaching cadre was rightly surrendered to the disposal of the Respondent
Department for his further adjustment against the proper post, therefore,

Appellant is estopped by his own conduct to file the instant service appeal
before this Hon'ble Tribunal.

That Appellant has been performing his duties at the office of ADEO
(Secondary), Dir Upper Since 2018. The Khyber Pakhtunkhwa Posting
Transfer Policy envisaged that normal tenure of posting shall be for a period
of two years thus, it is contended that he has rendered more than 4 years on

the same station.

That the instant appeal is defective in its present shape as it doesn’t meet the

. requirement of Section 7 of the Khyber Pakhtunkhwa Services Tribunal Act

1974.
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' VIII. The appellant has not approached the Hon’ble Tribunal with clean hands. As

. a matter of fact h‘e has concealed material facts from the Hon’ble Tribunal

rendering the appeal in hand not maintainable.

Reply to Faclts:

2&3.

4&S5.

Régarding para 1 of the Service Appeal it is narrated that appellant was rightly
placed at the disposal of the Respondent Department for adjustment againét the
proper post. As Appellant being from the teaching cadre cannot be transferred on
the post of Management Cadre, where he was édjusted on stop-gap-arrangement
which does not confer any vested right upon the appellant to perform duty as pér
his choice. It is steadfast principle of law that stop-gap-arrangement is made for a
specific period or the appointment/ transfer of the incumbent against fhe post who
having the requisite qualification and experience. Moreover as advanced
hereinabove that appellant has rendered more than 04 years service in the

particular place as mentioned in the rules.

Not admitted as correct. Appellant concedes that he is from the teaching cadre but
was posted against the Management cadre post. As expounded hereinabove that it
was a stop-gap-arrangement which ceased to be existed upon the arrival of the
suitable person. Moreover, the letter of the concerned MNA was infact in light of
the law and rules and the judgments of this Hon'ble Tribunal because maximum
civil servants who were from the teaching cadre were adjusted against the
management cadre, the letter dated 16.06.2020 Annexure-B Pagev 8 of the main
Service Appeal reflects that the ‘same was taken in to consideration by the
Respondent Department by directing the concerned quarter “ To submit ybur '
report and apprised this office which of them belongs to Management Cadre and
which pertains to teaching cadre, So as to proceed further into the matter as per
rules please.” Thereafter, appellant was transferred from ADEO (Secondary) Dir
Upper to GHS Wari vide Notification dated 11.08.2020. It is further elucidated
that it is mentioned nowhere that the transfer of the appellant was made by the
competent authbrity under the political influence of the MNA rather it was in

accordance with law and rules.

Not admitted being not properly contended. Since the order dated 31.08.2020
Annexure-I, Page-13 of the main service appeal was the clear negation of the
posting/transfer policy thereby the office order dated 16.03.2020 (Annexure-H

page 15 of ‘the main service appeal) was issued in light of the General

Transfer/Posting in the best interest of the public. Moreover, Posting/Transfer of a




4

civil servant is the domain of the competent authority who may transfer a civil
servant anywhere in the best interest of the exigency of service and no limitation

can be imposed in this scenario.

Regarding Para No.6 it is submitted that the actual facts at the time ot arguments
were not brought into the notice of this Hon'ble Tribunal. In order to explain the
scenario it is elaborated that appellant is from Teaching Cadre and has to be
adjusted against a proper post. It is momentous to aver here that by virtue of
impugned Notification, the Answering Respondent No.4 belongs to Management
cadre and was adjusted against the Management post i.e. ADEO (Secondary) at
DEO (M) Dir Upper. The earlier Notification dated 11.08.2020 (Annexure-C
Page-9 of the Service appeal) will further | confirm that it was stop-gap-
arrangement. It would absolutely be important to assert here that the description of
the job of the answering Respondent No.4 is to observe the method of teaching in
the Class Room of different Male Schools in the Division. In this in the backdrop
it is submitted that the impugned order dated 16.03.2021 whereby private
Respondents was posted against the Management Cadre was in accordance with
law and rules. Moreover, through suspension order this Hon'ble Tribunal directed
the answering Respondent No.4 to perform his duty as ASDEO (F) which is
against the prevailed tradition of the society. It is further elaborated that the
Service Appeals which were accepted vide Consolidated Judgment dated
15.01.2021 page-18 of the main Service Appeal wherein it was conclusively held
that the Transfer order was made upon the political influence and as per law adhoc‘
appointées cannot be transferred, thus, both the cited observations of this Hon'ble
Tribunal are out right lacking the same question in the instant service appeal as the
same was passed in accordance with law and rules. An identical matter came for
consideration before the Peshawar High Court, Peshawar in Writ Petition
No.1775-P/2019 which was adjudicated in the light of earlier judgments passéd in
Writ Petitions bearing No0.2937/2009 dated 18.11.2019, 3663/2012 dated
08.05.2013, 4274/2016 dated 11.01.2018, on 22.10.2019 (Annex:-Reply/1).

Operative part of the Judgment is as under:-

3. Perusal of the record would reveal that in pursuance of National
Education Policy,2009, the Elementary & Secondary Education
Department separated Management cadre from Teaching Cadre vide
Notification dated 04.05.2009 and recently, in view of judgment of
this court dated 11.01.2018 rendered in Writ Petition No.4274-
P/2016, Respondents have also framed service Rules for
Management cadre duly notified vide Notification dated 27.03.2019
but inspite of that, Respondents No.7&8, who belongs to teaching
cadre have been adjusted in Management -Cadre vide Impugned
Notification, which is illegal, unlawful and in absolute; thus, the
same is liable to be struck down/quashed.




4. Resultantly, the Writ Petition is -allowed and the impugned
Notification 08.03.2019, whereby Respondent No. 7&8 have been
transferred from Teaching Cadre to Management Cadre is set aside
with the direction to the concerned Respondent(s) to strictly observe
the law/policy by not adjusting the teaching Cadre staff in
Management Cadre.

It is further elucidated that Respondent Department complied with the verdicts of

the Peshawar High Court, Peshawar and issued directions by means of letter dated

08.02.2019 (Annex:-Reply/2) by holding that:-

Incorrect hence vehemently denied. Appellant was not prematurely transferred as

under the law he is supposed to discharge his duty where the competent authority

that:

“As the provincial government has taken a firm decisions
that all those teachers belonging to teaching cadre shall be
posted in the Education institution to teach the students
according to their qualifications while those belonging to the
Administration _cadre _shall only hold the posts relating to
administration. Therefore, the petitioner must deliver according
to the policy of the Government because they are highly qualified
teachers, it is not befitting to hold administrative post, because
they are getting benefits, but the students are suffereing thus,
they shall go to their respective places where they are required to
do the job.

In view of the above, the competent authority has desired that the
above mentioned judgment of the PHC be implemented, in letter
and spirit, under intimation to this department, for perusal of
competent authority. :

deems appropriate. Reliance is place on 2020 SCMR 1432 wherein it was held

--- Place of service ---prerogative of employer--- Government
servant was required to serve where his employer want him to
serve; it was not a choice or prerogative of the employee to claim a
right to serve at a place that he choose to serve.

Ttis necessary to assert here that identical matter has already been adjudicated by
this Hon'ble Tribunal in Service Appeal Nos.409/2019 decided on 07.08.2019 and.
532/2019 decided on 09.08.2019 (Annex:-Reply/3) respectively. The operative

part is as under:-

07.

As a sequel to the above, the appeal is accepted and the
impugned order dated 08.02.2019 and 23.04.2019 are set aside.
The respondents are directed to recall transfer orders of the
appellant and private respondent No.5 within a period of one
month and post suitable officers of the Management Cadre of the
said posts. .

Therefore, the instant Service appeal is liable to be dismissed.

PR . .
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v 8&9. Regarding para No. 8&9 of the appeal it is submitted that under the law competent
authority having exclusive power to transfer a Civil Servant anywhere in the

Province.

Reply to Grounds:

A. Incorrect. The impugned order/Notification dated 16.03.2021 is in accordance
“with law to which no exception can be drawn. As already> averred hereinabove as
the same was passed under the policy and in light of the judgments of the Hon'ble
Peshawar High Court, Peshawar and this Hon'ble Tribunal as well. The Apex
Court time and again held in 2021 PLC (C.S) 420 that:-

-——-Where a law required doing of something in a particular manner if
had ro be done in the same manner and not otherwise.

Likewise, in 2021 PLC (C.S) 366 and 2020 PLC(C.S) 331.

B-E. Incorrect hence not admitted. Appellant is from Teaching Cadre and was rightly
transferred as per posting/transfer policy. The bare reading of the averments made
by the appellant in the memo of service appeal reveals that he badly failed to point

out any kind of violation of law and rule made by the answering department

F-H Incorrect hence not acceded. As detailed reply has already been advanced

hereinabove

1t s, therefore, humbly prayed that on acceptance of this reply, the appeal of

appellant may graciously be dismissed with costs.

Resp% 0.4

Through /%

Muhammad Amin Ayub ,
Advocate, High Court

&
Muhammad Ghazanfar Ali,
: Advocate, High Court
Dated: 2! /08/2021
Affidavit

[, Ajeebullah, ASDEO, Upper Dir, do hereby solemnly affirm and declare on oath that the
contents of this Reply are true and correct to the best of my knowledge and nothing has
been concealed from this Hon’ble Tribunal.
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. -/BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No._7068 /2021:

Mr. Shahid AzZiz...........oii i eeveseeans ST Appellant

The Secretary, E&SE and others....................... e TUTIOTORORROToS Respondents

Reply on behalf of Respondent No.4 in response to Stay Application

Respectfully sheweth

1. Needs no reply.

o

[ncorrect. Appellant has been performing his duty since 2018.
3. Incorrect.
4. Incorrect, the order impugned is according to law and hence unexceptionable.

5. Not admitted. The tenure of Respondent No.4 was incomplete rather when he was
illegally transferred.

6. Incorrect. The appellant failed to fulfill the conditions for grant of stay.
Furthermore the reply of the Answering Respondent No.4 may also be considered
as integral part of the application.

It is therefore, humbly prayed that the application may kindly be rejected

being devoid of merlts

Respo@(&l&/}‘lo 4

Through ' /
Muhammad Amif Ayub=
Advocate, High Court
&
Muhammad Ghdzanfar Ali,
Advocate, High Court
Dated: %Y /08/2021 .
Affidavit

I, Ajeebullah, ASDEQ, Upper Dir, do hereby solemnly affirm and declare on oath that the
contents of this Replication are true and correct to the best of my knowledge, and nothing has
been concealed from this Hon’ble Tribunal.

Deponent

e e s -

e W o saare s



 JUDGMENT SHEET - / /|

' PESHAWAR HIGH COURT, PESHAWAR

SR - | (JUDICIAL DEPARTMENT)
S i : WP No. 1775.pI2019
§ - JUDGMENT.
. ‘ :
{ . Date ofthearing: 22.10.2019
: o : Petitioner: IV (A’A/L)@" /\/? @/Il” /M W
f : . Respondents: 4¢° ty('( 'Cl/" 728 m :
WAQAR AHMAD SETH, CJ:-  Petitioners, .
A Iftikhar Khan and another, through thé instant Writ Petition,
o . scek issuance of an appropriate writ declaring the impugned
iy o o "
b !‘ r‘ Notification dated 08.03.2019, whercby respondents No. 7 &
o _ - A 8 belong to Teaching Cadre have been transferred/posted to
ﬂ Management Cadre/Administrative Cadre, is illegal, without
; - L lawful authority, having been issued in absolute disregard of
' : : law, judgments/orders passed by this Hon’ble Court in Writ
_ Petition No. 2937/2009 dated 18.11.2019, Writ Petition No
| -‘ i I, ) | - '
I’II H'I . , 3663/2012 dated 08.05.2013, Writ Petition No. 4274/2016
* dated 11.01.2018 and Notification dated 08.02:2019; thus

/ liable to be struck down/quashed. They further seek issuance
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— of an appropriate Writ declaring that any/all transfers/postings

_of respondents No. 7 and 8/Teaching cadre staff to the

Mahagcnxcnt//\dminismti\"e Cadre posts within their home

Districts is illegal, unlawful, in absolute disregard of law,.
judgfncnls/ofdcrs passed Dby this Hon’ble Court 'and B i - I'H\

Noliﬁcaiion .dated -'08.02-.2019; thus, .merits to be sct . . L

aside/quashed with further direction to the respondents to

‘e Loy

follow and com’ply \fith“th‘c judgrn,c-tlzt of this Hgn'sie'goun
passed in‘W'rit Petition No 553715099 dated 18;1 1.2009, Writ

Petition No. 3663/205’2 dat;d 08.05.2013, Writl Petition No. -
4274/2016  dated ll.O\lA.Z’.Ols and Notification datedA. :
08.02.2019. issu’ed in fpmun;ce thereof and ' also issued
dircction to the »réspo,n'dc.ms- to act in accordance 'v{ith.law t?y
lransfx:rring/posting/;:.»r‘on:iotiqn officers of Management Caglx;e B

to the posts of District Education Officer and to restrain the

j " respondents from taking any action/s in violation of law as

¢
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well as Government Policy duly notified vide Notification

dated 08.02.2019.
2. ‘ Arguments heard arid record perused.
3. Perusal of the record would reveal that in .

pursuance of National Education Policy, 2009, the Elqmentary : .

& Secondary Education Depaﬁmeht separafed Management

Cadrec from Teacﬁing ~Cadre vide Notification dated
04.05.2009 and recently, in view of judgment of this Court :
) -, i
dated l‘ 1.01.2018 r;:r}dcrcd i;‘l Writ Petition No. 4274-P/2016,. ". E
rgsponcle:nts~ have ;lso framed service rules for Mandgemen_t _
Cadre duly notified vide Notification dated 27.63.2015,_ but -
i{lspite of that, respondentg No. 7 & 8, who belong to '
Tcachihg Cadre, have been adjusted in Management (;adré o
vide impugned Notiﬁcaﬁgn, which is illcgal, unlawful‘ and in

/

absolute disregard of law; thus, the same is liable to be struck

/ " down/quashed.
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impugnéd Notification ,‘ dated - 08.03.2019, whercby

respondénts No,”l & 8 have been transferred. from Teaching

J

Cadre 10 Management Cadre, is sct aside with direction-to the

not adjusting the teaching cadre stéff in management cadre |

. ANNOUNCED. - :
... Dated: 22.10.2019 Y 4

Chief Justice -

G

o o o ey -

<,

~  Nawab Shah 8C8(DD) Justica Weaer Abemed setn & L Justica Abd Shakoos J

#

- 4
4. Reésultantly, the Wnit Petition is,_ailowéd and the

“concerned respondent (s) 10 strictly observe the 15w/poiicy~by o

i
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GOVERNMENT OF
KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT

R

B N I, T T

NESZ'EB"{ETB?EE“XB?&E&}&&W
" Dntod Peshawar, the February 8, 2019
To

1) The Socielary to Government of Khyber Pakhtunkhwa, Higher
Education Oapartment,

2) The Secretary to Govornmont of Khyber Pakhtunkhwa, E&SE
Department,

3) The Secrotary to Government of Khyber Pakhtunkhwa,
Industries Department.

SUBJECT: . REQUI§I!10NIN_Q OF SERVICES,

Dear Sir,

I am directed to rafer to the subject cited above and 1o 83y (hat the
Competent authority has obse}ved that certain Teaching cadre officers are posted
out of their cadre since long. Moreover, some teachers/professors are secking
requisitions from different, Departments for posting against managerial or
administralive posts, hindering deliverance of quality based education 1o the
students. Consequently, competent authority has desired to Invite your attention

towards the following judgment of Peshawar High Court Peshawar ( in WP No.
2937/2009) (Copy onclosad):-

"As the Provincial Government has taken a firm decisions that all

those leachers bologg!ng o teaching cadre shall ba posted in
he Ed _catf”n Institution to teach he. s dén ac rql_n 9

its, but the students are Suffering thus, they shall go thei
respective places, where they are required to do the job.

2. In view of.the above, the competent authority has desiredthat the
-8bove mentioned judgment of the PHC bs plemented, in letter and fpirit, under
intimation to this Department, for perusal of mpetent Authority.

‘?C,

Yours faithfully,

SECTION-OFFICER (Estt )

i




Sccendary Education Dcﬁarxmcm Khyber Pakhiunkhwa, Peshawar |
/(r-:spondcnt No.3) vide mdcr.duwd 16.08.201 8 Jmnsfcrf__cd the} _ ‘
appellant Muhammad Usman (SST Gcncrni) freni GMS Kot Kat, L
District Tank and posted him :;s ADO (Sports) at the qm:;;c of “ :

District Education Officer (Male) Tank. On the very next month of v

.
4’ )

issuance of above mentioned order dated 16.08.2018, the respondent
No.3 placed the scrvices of the appellant at the disposal .o'f DEO

(Male) Tank for further adjustment at the vacant post of SST while

private respondent No.7 (SST) was appointed in his place !iSfADEO

(Sports) vide order dated 28.09.2018. Again on Oé.ll.’lOiS the
previous transfer posting order dated 28.09.2018 rcgardmg ' ";'-.
adjustment of (he appellant as SST was w;thdrawn. resultanlly the
position of the appellam as ADEO (Sports) was restored. Fmally on - >
17.12.2.018 the above mentioned order dated 06. 112018 was
cancelled and the order in respect of prlvate respondem \10‘7 as |

ADEO (Sports) was restored ‘This led to the present servxce appeal o

for rcstoratxon of transfer postmg of the appellant as ADEO (Sports)
Tank |

3. Leamed counsel for the appellant argued that the unpugned

order dated 17.12.2018 is the outcome of malafide and a result of |

political vxctxm:zat:on and that: the same was xssued to oblxge the

political figure,

4. As against that Je

arned DDA assisted by the leamed counsel' :




influential pcrson, got himsell transferred to e post of ADEO
(Sports) by usmg polmcal channel; that carlicr the appcllam ﬁlcd
civil suit to regain his position as ADEO (Sports) District Tank;

that initially the appellant was appointed as Class-IV official who

sccured pramotion ‘on the basis of 3" Division B.A Degree and
thereafter the appellant submitted BA Degree of 2™ Division which
is illegal; that on the complaint of private respon§ent No.7 ipquiry

was also initiated against the appellant.

5. Arpuments heard.-File perused.

6. Both the appcilant and private respondent No.7 belodg to

teaching cadre but were blessed with administrative cadre post one

after the other.

7. Hon'ble Peshawar High Court Peshawar vide its judgment |\
dated 18.11.2009 in Writ Pétition No. 2937/2009 has ‘obse&ed that
it.is not befytting for teachers to hold adminis'trative posts because

1hey are getting beneﬁts but the students are suffenng thus they
" ,' :

shall go to their respective places

8. The above mentloned _;udgment of Hon'ble’ Peshawar ngh

Court Peshawar  was |mplemented vide Notzﬁcatxon dated-

08.02.2019.

9. From the arguments advanced by the parties and record.

particularly the posting transfer orders availablc on ﬁle it appeared

that '
the Director Elementary & Secondary Education concered hac




gy rf’(@‘,.‘;.{x‘,{ ?{i%%ﬁiffk 3L e ;;?,é‘f
. . 3 L
. .

;nis,usc-of authority,

10. Ihu pamc S (SSTs) could not dcmomtratc any cmgcncy duc €
wh:ch lhcy were adj Justcd agamst lhc administrative cadrc post

| ll. ln lhc h;)ht of above, the rcspondcnt dcpartment Is d:rectcd o
appoml Suitable off lcer bclong,mg to admm:strauvc cadrc as ADEO |
(Sports) District r ank "Ihc postmg, orders of both the appcllam and
pl‘l\'dlL respondent No.7 against the 4dm1malmlwc cadrc post of
ADEO (Sports) Tank shall be trcatcd as canccllcd I’hc rcspondem
department is also dirceted to forthwith rccall, all the transfcf orders
of the teachers ‘agamst thc administrative post. The prcséht scrvxcé
appeal ‘xs disposed of in the abovc‘terms Partics arc Jeft to bear thezr

own costs. F xle be consngned to the record room,

: Ahmnri [Tacean) c /Ny
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Appeal No. 5322019

it ol lnstitution ... 23.04.201Y

Mate of Devision ... 09.08.20 19

| Tarig S ADEC ; N Estihlishimen ;
:\‘ll‘!lli;lllnl&l‘tl l:ll’l:[ Shal. ADEQ (BPS-16). ADLU llsl.l IT " Appellant
INIHIN R
ERSUS e
o Chivhe \ Jwa. Civil
My Seoretiry TE&SE) Education, Government ol” Khyber I.al\‘lm[:‘-i]';:\u:dg;m
ceeretari., Pesthiansar apd Tour athers. { L-l» ,

LR TAIMERL ALLKHAN, .
oot For appetlant.

S VUTANMMAD JAN. o _
Plepasiy st Allorey For respondents.

MILSEATID QAYUM KHATTAK, i
L el o Fur respandent no.3.

| ML AHMAD HIASSAN. Mlﬁh’%Bl;‘R(iis'ccu‘nivc)_ _'
SHE MUBANIMAD FEAMID MUGHAL . MEMBERJudicial)

JUDGMENT

-

AHMAD HASSAN, MEMBER:- Arguments x;&

)y.nucx fesnd and record perased.

el L thy

/
E
\

_ : ALRGUMENTS

] 1\' ER
£r Paliniul:hwa

vice T N
N |?ﬂlcd us ST ine

s . : Nl nb
hl Feared conpsed Tor the appellant argoed i he ‘f\‘r’ﬁIiB\\m‘}

2 and promated o the pust of SST o0 28.10.2004. That alter promotion, hie was
westedd at GHS Furhi Khel and contained performing duty satisloctory. That alter
Pl al e g the ahove sehool, he was postedArinserred against the

S st ob AR Establistunent Primary it DEOMM) Oftice Karak vide order
el ™ b ] s oot . . 16 Covtart < : ‘
Al 2002018 Alter lapse of one momb his services were placed w1 the disposd
ScobHER My Karah fur Tinther posting. whereas respondett 00,5 was posted a1 hi
L | iy, posted it lus
CamSeanner ' B




X . . + “ > y

plece vide onder dated 1301 2019 bt was withdrana on @8.02.2009 He tuther
. .. . N ¥ . . . "'

argued tian pespondent no3 eserted political pressure through MNA coneered

vonvellation of onder dated OS82 2009 junl abe produced relesant ducuientiry :

e ierenee which was agatinst the pustingaranster policy notiticd by the provinesil
sovehmient and insteactinns dated 27022013 issued as i sequed 1o Bunes ’\""""

Puraby case,

03 Leamed counsel for private respondent no 3 in cebuttal stated- that initally
the appetlot challenged the original transter arder through Civil Suit filed in the
$ comth al Senion Civil Judge. Karak but this Bt sas coneaitled by b He tailed te

e depatrionental appeal against origing order dated 15012009 Moreover, il was

i

e wppelfunt who exerted pulitical pressare Tor withdrswal o tansfer order Jated

ESUE 2000, Moreover, respomdent no 3 was SST iGenera), whereas the appetlant

Y

a lrized 1o SN (Seienee
o o

J—

Groupd thus was ot ¢ligible o hold the post tetfurred to
Al

Fearned Deputy Bistrict Attonney apgued that the appeilinn was wnsivoed

'I : 4 H - . U . .
_\I,é??.,m GHS Turki Khel to GNS Paloosa K due 1w twor Law and onder siatig

\ Bl competent autherity and thereatler mljusted against the post of ADUY iy 13182

o ghe odfice of DEOING Renak. Vit e lad personad shiteeences with ihe
Hembnaster Tncharge, which was also o contribting fictor in his transler ta the

Ahave oflice. That post o ADO IRPS-17) are camarked for he offieers o

.|;m.lgml\mll LUadre, llls‘l't‘[i!l’c. wllivial |\c|n||glng e the lo:iltllil\g wWere thi \‘]igihk‘ . ’

ol these st Ll van ouly he itlljllSi\‘ll.u_\‘ slnpgap areanpement i the exiecbhoy

whoserviee, thas the appellang

s ndisihebiedSections 1o ar Khaber Pakhtunkiyw

5 0 Civil Servangy Act, 1973 aml:
O

. . . . ; : st politival
adenee il i ont bl wnster ot e appellant s willudnown due e g (L

cannot cliim pasting against the said post. He also-




(7

failure vn the part ol the appeblant sho assatbed initial order dated 15.01.2019

hefire the appelite smithony.

CONCLUSION

ui. The appellon s agrieved ol willshawal vl il posting sl onde

dated TS8.2009 theongh osder died DRD2201Y I b Lo proved theangh ihe
cailable eecord it this sder wis oot ikl by the appelan hefore _lll.w
Linperen Jcpnruncnlul authwity by way ol Dling departnentad ppeal e
iched the dene of Senior Civil Judge, Raral by sway ol Biling ¢ivil st Al
having succeeded i withzwal of wrder dated 1S00 2009, De witledrew the ca\_."il

ant Vs et wars coneeinled by ahe appellint ot Hsis Eribunal amd an ample prowt
| : . - '

sooeshiba s conductéheluivioeg,

‘u§ B é:'
A cenvest the oflicials of W jl Cadre. In these cirenmstimees pusting of buth
4 2
%

Tt atticials against the Managemem Cidre wis illegal and not sustagnable in e
. ,.'.-"'_"‘:‘".\
1

’i M LR . > v' ’
<ol N s regretted respandent no.2 failed to dischirge bis duts in

~

i ;
i teeomduiee with the lw and rdes. Sifence on lis part and by pol agitating this

) _/ npentamt aspeet of the case tantmoun to colpable pegligence. I also fell in the -

unbit of misuse of muthority which constitutes misconduct thes he rendered himaell

hable s disciplinary proceedings under E&D Rules 2001, 1y order to sensitize the'
Toapendents abowt thieir duniesresponsihilities atention is invited 10 judement of

!'\" ARAN IR i ' Wiy . * . ' !
Feshasae High Court, Peshawar datedd 18,1 L2009 passed i writ petition no29is

O

P09 which w . .
Wi implenwented vide mtification dated D802 2019 aaticed

-l T Y

s ‘Islnlmmu Departuen,

HEIEr W I the respuandents e e reird o o,




superior counts and continue Mouts their own instructions. then tall claims good

vovernanee would be nothing more than o ery in the wilderness.

7. As a sequel o the above. the appeal is accepted and impugned order dated
08.02.2019 wnd 23.04.2019 are set aside. The respondents are directed o recall
rrensler orders af the appellant and private respondent no.y within a period of one

month and post suitable officers of the Management Cadre against the said posts.

Parties are ledt 1o bear their own costs. File be consigned to the record room.

AAD HASSAN)
MEMBIR

73 (MUTTAMMAD HAMID MUGIHAL) |
MIEMBIER

‘:&as Scanned with
£s| ANNOUNCED

= CRR 746
o : {
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2 | WAKALAT NAMA

IN THE COURT OF [{ PR Sevvice T \o tmee -Q 'D«Z/SL\QLGO’J"

Appellant(s)/Petitionér(s)

}_’ERSUS
| ' é\ ou{ 44«(1 &U,\dg Respondenti(s)
I/'We A pé;s P&M@uﬁ( No 4 do hereby appoint

| Mr. Muhammad Amin Ayub & Mr. Muhammad Ghazanfar Ali,
Advocates High Court in the above mentioned case, to do all or any of the
following acts, deeds and things.

1. To appear, act and plead for me/us in the above mentioned case in
this Court/Tribunal in which the same may be tried or heard and
any other proceedings arising out of or connected therewith.

2. To sign, verify and file or withdraw all proceedings, petitions,
appeals, affidavits and applications for compromise or withdrawal
or for submission to arbitration of the said case, 'or any other
documents, as may be deemed necessary or advisable by them for
the conduct, prosecution or defence of the said case at all its stages.

3. To receive payment of, and issue receipts for, all moneys that may
be or become due and payable to us during the course of
proceedings.

AND hereby agree:-

a. That the Advocate(s) shall be entitled to withdraw from
the prosecution of the said case if the whole or any part
of the agreed fee remains unpaid.

In witness whereof I/We have signed this Wakalat Nama
hereunder, the contents of which have been read/explained to
me/us and fully understood by me/us this

Attested & Accepted by ' @‘mﬂo

Signature of Executants

L7

Muhammad Amin Ayub
Advocate, High Court

Faham a;i Ghazanfar Ali
Advocate, High Court

4-B, Haroon Mansion
Khyber Bazar, Peshawar
Off: Tel: 091-2592458
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-BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAE;»‘:

Service Appeal No._7068 /2021

CMIE SNARIA AZIZ. ot e Appellaiit

The Secretary, E&SE and dthers .................................................... Respondent:

REPLY ON BEHALF OF RESPONDENT NO.4 (MR. AJEEB ULLAH)

Respectfully Sheweth,

Preliminary Objections:

I1. .

That every Civil Servant is liable to be transferred anywhere within the
Province as per the mandate of Section 10 of the Khyber Pakhtunkhwa Civil

“Servants Act, 1973 and the policiesi being subservient to the parent Statuie

cannot override the same.

The impugned transfer Notification dated 16.03.2021 was rightly passed by
the official Respondents as the same was in accordance with Section xiii(x)
which stipulates:-

“While considering posting/transfer proposals all the

concerned authorities shall keep in mind the
- following: '

a) To ensure the posting of proper person on proper
posts. : '

It is averred that appellant is from teaching cadre and cannot be posted
against the management cadre which has been passed in light of the
judgments of the Hon'ble Peshawar High Court Peshawar and this Hon'bie
Tribunal as well. It is further expdunded that by means of the Notification

ibid services of the appellant were assigned to Respondent Department for




1I.

IV.

VL.

VIL

“That the appellant has got no cause of action and locus standi to file t

his adjustment against the proper post, therefore, no vested right of tl:
appellant was infringed rather the competent authority exercised his powe:s
in the best public interest and to the students who will suffer owing to ti:

appointment of the management cadre in the schools.

- That the answering Respondent has wrongly been dragged into the instaiit

litigation with which he has got no concein, therefore, the appellant is bour:d
under Section-35A C.P.C. to pay compensatory cost to the answerir:
Respondent. |

v

‘appeal in hand.

That the appellént having no vested right to perform his duty on a particul..r
place. The impugned Notification reveals that:-

1. Posting/Adjustment of Teaching Cadre Officers shall be
considered as stop-gap-arrangement till the arrival of the
management cadre officers.

2. The order of the above mentioned Teaching Cudre officers will
be effective subject to the condition they will give an
undertaking/affidavit on legal paper/stamp paper to DEO(M/F)
Dir upper to the effect, not to claim Seniority.

The above mentioned averments corroborates that Appellant being in the

teaching cadre.was rightly surrendered to the disposal of the Responde:it

~ Department for his further adjustment against the proper post, thereforz,

Appellant is estopped by his own conduct to file the instant service appL il
betore this Hon'ble Tribunal.

That Appellant has been performing his duties at the office of ADED
(Secondary), Dir Upper Since 2018. The Khyber Pakhtunkhwa Postiig
Transter Policy envisaged that normal tenure of posting shall be for a pericd
of two years thus, it is contended that he has rendered more than 4 years on
the same station. -

That the instant appeal is defective in its present shape as it doesn’t meet the

requirement of Section 7 of the Khyber Pakhtunkhwa Services Tribunal Act
1974. ‘
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VIIIL
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The appellant has not approached the Hon’ble Tribunal with clean hands. /5
a matter of fact he has concealed material facts from the Hon’ble Tribun:l

rendering the appeal in hand not maintainable.

Reply to Facts:

4&S5.

Regarding para 1 of the Service Appeal it is narrated that appellant was righ:'y
placed at the‘disposal of the Respondent Department for adjustment against t.¢
proper post. As Appellant being from the teaching cadre cannot be transferred «n
the post of Management Cadre, where he was adjusted on stdp-gap-arraﬁgelm.;t
which does not confer any vested right upon the appellant to perform duty as 1 :r
his choice. It is steadfast principle ot law that stop-gap-arrangement is made fo. a
specilic period or the appointment/ transter of the incumbent against the post w!.9
having the requisite qualification and -experience. Moreover as advanc.d
hereinabove that appellant has rendered more than 04 years service in ‘e

particular place as mentioned in the rules.

Not adniilted as correct. Appellant concedes that he is from the teaching cadre . at
was posted against the Management cadre pbst. As expounded hereinabove thay it
was a stop-gap-arrangement which ceased to be existed upon the arrival of i:e
suitable pEILSO.rl. Moreover, the letter of the concerned MNA was infact in light of
the faw and rules and the judgments of this Hon'ble Tribunal because maximt:n
civil - servants who were ﬁ;om the teaching cadre were adjusted against ir¢
management cadre, the letter dated 16.06.2020 Annexure-B Page 8 of the m:n
Service Appeal reflects that the same was taken in to consideration by e

Respondent Department by directing the concerned quarter * To submit yc i

, . e . . : i
report and apprised this office which of them belongs to Management Cadre . d

which pertains 1o teaching cadre, So as to proceed further into the '}smtter as i or
rules please.” Thereafter, appellant was transterred from ADEO (Secondary) L:ir
Upper to GHS Wari vide Notification dated 11.08.2020. It is further elucidai-d.
that 1t is mentioned nowhere that the transfer of thé 'appellant was nmiade by e
competent authority under the political influence of the MNA rather it was in

accordance with law and rules.

Not admitted being not properly contended. Since the ordc;r' dated 31.08.2¢20
Annexure-F, Page-13 of the main service appeal was the clear negétion of e
posting/transter policy thereby the office order dated 16.03.2020 (Annexure-H
page 15 of the main service appeal) was issued in light of the General

Transter/Posting in the best interest of the public. Moreover, Posting/Transfer of a
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6.

civil servant is the domain of the competent authority who may transfer a ci-:

servant anywhere in the best interest of the exigency of service and no limitati-

can be imposed in this scenario.

Regarding Para No.6 it is submitted that the actual facts at the time of argume;.

were not brought into the notice of this Hon'ble Tribunal. In order to explain t. 2

scenario it is elaborated that appellant is from Teaching Cadre and has to

adjusted against a proper post. It is momentous to aver here that by virtue

impugned Notification, the Answering Respondent No.4 belongs to Managemc :

cadre and was adjusted against the Management post i.e. ADEO (Secondary)

DEO (M) Dir Upper. The earlier Notification dated 11.08.2020 (Annexure 7
Page-9 of the Service appeal) will further confirm that it was stop-ge
arrangement. 1t would absolutely be important to assert here that the description :

the job of the answering Respondent No.4 is to observe the method of teaching

the Class Room of different Male Sch_ools in the Division. In this in the backd

it 1s submitied that the impugned order dated 16.03.2021 whereby priv. .2
Respondents was posted against the Management Cadre was in accordance w -
law and rules. Moreover, through suspension order this Hon'ble Tribunal direci

the answering Respondent No.4 to perform his duty as ASDEO (F) which

against the prevailed tradition of the society. It is further elaborated that !

Service Appeals which were accepted vide Consolidated Judgment da:

that the Transfer order was made upon the political influence and as per law adl.

appointees cannot be transferred, thus, both the cited observations of this Hon'"

Tribunal are out right lacking the same question in the instant service appeal as : .

same was passed in accordance with law and rules. An identical matter came -

consideration before the Peshawar High Court, Peshawar in Writ Petiti
No.1775-P/2019 which was adjudicated in the light of earlier judgments passed
Writ Petitions bearing No.2937/2009 dated 18.11.2019, 3663/2012 dat
08.05.2013, 4274/2016 dated 11.01.2018, on 22.10.2019 (Annex:-Reply/

Operative part of the Judgment is as under:-

3. Perusal of the record would reveal that in pursuance of National

-~ Education Policy,2009, the Elementary & Secondary Education
Departient separated Management cadre from Teaching Cadre vide
Notification dated 04.05.2009 .and recently, in view of judgment of
this court dated 11.01.2018 rendered in Writ Petition No.4274-
P/2016, Respondents have also framed service Rules for
Management cadre duly notified vide Notification dated 27.03.2019
but inspite of that, Respondents No.7&8, who belongs to teaching
cadre have been adjusted in Management Cadre vide Impugned
Notification, which is illegal, unlawful and in absolute; thus, the
same is liable to be struck down/quashed.

e

1t

1%

¥

A

15.01.2021 page-/8 of the main Service Appeal wherein it was conc]usi'vely h. -

)

1

A

3.




4. Resultantly, the Writ Petition is allowed and the impugned
Notification 08.03.2019, whereby Respondent No. 7&8 have been
transferred from Teaching Cadre to Management Cadre is set aside
with the direction to the concerned Respondent(s) to strictly observe
the law/policy by not adjusting the teaching Cadre staff in
Management Cadre.

It is further elucidated that Respondent Department complied with the verdicts .. {
the Peshawar High Court, Peshawar and issued directions by means of letter dat |
08.02.2019 (Annex:-Reply/2) by holding that:-

“As the provincial government has taken a firm decisions
that all those teachers belonging to teaching cadre shall be
posted _in_the Education _institution _to teach the students
according to_their_qualifications while those belonging to the
Administration _cadre _shall _only _hold the posts relating to
: administration. Therefore, the petitioner must deliver according
' to the policy of the Government because they are highly qualified

3 teachers, it is not befitting to hold administrative post, because
i ' ' tirey are getting benefits, but the students are suffereing thus,

they shall go to their respective places where they are required to
{ do the job.

2. In view of the above, the competent authority has desired that the
above mentioned judgment of the PHC be implemented, in letter
and spirit, under intimation to this department, for perusal of
competent authority, '

\ ‘

i 7. Incorrect hence vehemently denied. Appellant was not prematurely transferred s
under the law he is supposed to discharge his duty where the competent author. y

¢ deems appropriate. Reliance is place on 2020 SCMR 1432 wherein it was h. -

; that: ' o

] --- Pluce of service ---prerogative of employer--- Government

7 servant was required to serve where his employer want him to

i serve; it was not a choice or prerogative of the employee to claim a

3 . .

% right to serve at a place that he choose to serve.

:

q [t is necessary o assert here that identical matter has already been adjudicated = v

j this Hon'ble Tribunal in Service Appeal Nos.409/2019 decided on 07.08.2019 «. <

1 '

i 532/2019 decided on 09.08.2019 (Annex:-Reply/3) respectively. The operati.c

1 B ‘

q part is as under:- .

x.! -

|

{ 07.  As a sequel to the above, the appeal is accepted and the

: impugned order dated 08.02.2019 and 23.04.2019 are set aside.

; The respondents are directed to recall transfer orders of the

: appellant and private respondent No.5 within a period of one

; month und post suitable officers of the Management Cadre of the

B said posts. .

] Theretore, the instant Service appeal is liable to be dismissed.

4
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8&9. Regarding para No. 8&9 of the appeal it is submitted that under the law compet
2 g ¢ app p
authority having exclusive power to transfer a Civil Servant anywhere in o

Province.

Reply to Grounds:

A. Incorrect. The impugned order/Notification dated 16.03.2021 is in accordan ":A
with law to which no exception can be drawn. As already averred hereinabove -
the same was passéd under thé policy and in light of the judgments of the Hon' .
Peshawar High Court, Peshawar and this Hon'ble Tribunal as well "lhe Ap.
Court time and again held in 2021 PLC (C.S) 420 that:-

- -—=Wihere a law required doing of something in a particular mannei it
had to be done in the same manner and not otherwise.

Likewise, in 2021 PLC (C.S) 366 and 2020 PLC(C.S) 331.

B-I.  Incorrect hence not admitted. Appellant is from Teachmg Cadre and was righ: -
transferred as per postmﬂ/tl ansfer policy. The bare readmo of the averments ma.. :

by the appellant in the memo of service appeal reveals that he badly failed to poi'.

e

out any Kind of violation of law and rule made by the answering department _,s

F-H -Incorrect hence not acceded. As detailed reply has already been advanc. !

hereinabove

L o8
)

[t 1s. thercfore, humbly prayed that on acceptance of this 1eply, the appual

appdlanl may graciously be dismissed with costs..

i

Respondent No.4

Through - //’é

Muh-]mmad‘Amm lTl;

A Advocate, High Comt

&
Muhammad Ghazanfar Ali,

. : Advocate, High Court
Dated: 2! /0872021 ~
Affidavit

[. Ajeebullah, ASDEO, Upper Dir, do hereby solemnly affirm and declare on oath that ;.
contents ot this Reply are true md correct to the best of my I\nowledge, and nothing l:;.”:)
been concealed from this Hon’ble Trlbunal T e

| Wi,

eponeit




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWA..?:

Service Appeal No._7068 /2021

Mr. Shahid Aziz.................... PN B P Appella: .«

The Secretary, E&SE and others...........iooiviiiiiii e Respondent.

Reply on behalf of Respondent No.4 in response to Stay Applicatio_n

Respectfully sheweth !

I. Needs no reply.

[

Incorrect. Appellant has been performing his duty since 2018.
3. Incorrect.
4. Incorrect, the order impugned is according to law and hence unexceptionable.

5. Not admitted. The tenure of Respondent No.4 was incomplete rather when he v. 3
illegally transterred.

6. Incorrect. The appellant failed to fulfill the conditions for grant of st...-
Furthermore the reply of the Answering Respondent No.4 may also be consider i
as integral part of the application.

It is therefore, humbly prayed that the application may kindly bL reject 4 - |
being devoid of mer 1ts . §

| WM

Respondent No 4

Th rough : ////}/;’/ZM

Muhammad Amin Kyub
Advocate, High Court

Muh‘ammad.Gh zanféil" Ali,
Advocate, High Court
Dated: %\ /08/2021
Affidavit

L. Ajecbullah, ASDEO, Upper Dir, do hereby solemnly affirm and declare on oath that i -
contents of this Replication are true and- correct 1o the best of my l\nowledge and nothing ..
been concealed from this Hon’ble Tribunal.

ﬁﬁ?%“Tﬁﬁ'“ N
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N | JUDGMENT SHEET
- - o PESHAWAR HIGH COURT, PESHAWAR
‘ (JUDICIAL DEPARTMENT)

WP No, 1775-P/2019

; - | 't JUDGMENT.

i Date of hearing: 22.10.2019

. ' Petitioner: \Q&kMWM)Q" A/¢' 0/)/(7 /M W
~ Respondents: ? Wz( {Z@{Qg /&W m .

WAQAR AHMAD SETH. CJ:- - Petitioners,

i / —_ - )
i J,.-/ : Iftikhar Khan and another, through the instant Writ Petition,
1/
"/ } . .
" ‘ scek issuance of an appropriate writ declaring the impugned
(o, _ . ’ A
4 }” ! i ' Notification dated 08.03.2019, whereby respondents No. 7 &
o b } ' .

i

8 belong to Teaching Cadre have been transferrcd/poétcd to

Management Cadre/Adminisfratiye Cadre, is illegal, without

AT

.
i

lawful authority, having been issued in absolute disregard of

law, jﬁudgr‘nents/orders passed by this Hon’ble Court in Writ

Petition No. 2937/2009 dated 18.11.2019, Writ Petition No.
. I,' Pl : .
!)!I‘l . ' 3663/2012 dated 08.05.2013, Writ Petition No. 4274/2016.
dated 11.01.2018 and Notification dated 08.02.2019; thus,

J ‘( A ' ’/ liable to be struck down/quashed. They further scek issuance




' |
! ._\'1an:agcmcnt]/\dministrati

H 2 : ‘
- of an sppropriate Writ declaring that any.ldil transfers/postings

.+¢ respondents No. 7 and &/Teaching cadre staff. to the

ve Cadre posts within their home

'Districts 18 illegal, unlawful, in absolute disregard of law,

fjudgﬁwnts%rdcrs passed by this Hon’ble Court and

Notification dated 08,02.2019; thus, merits to be sct .
|

3

further direction to the résporfldcnts to

side/quashed with

. follow and comply with the judgment of this Hon'ble Court :

. passed in Writ Petition No. 29372009 dated 18.11.2009, Writ.

'. Petition No. 3663/2012 dated 08.05.2013, Writ Pc:lition No.-

4274/2016  dated 11.01.2018  and Notification dated:

08.02.2019 issucd in “pursuance thereof and also issued

dircction to the respondents to act in accordance with law by

iransfering/posting/promotion officers of Management Cadre

ducation Officer and 1o restrain the

to the posts of District E

tion of law as

% respondents from taking any action/s in viola

N




3 _ g

well as Government Policy duly notified vide Notification

dated 08.02.2019.

[

Arguments heard and record perused. -
3. Perusal of the record .would reveal that in

pursuance of National Education Policy, 2009, the Elementary

& Secondary Education Department separated Management

Cadre from Teaching Cadre vide Notification dated
04.05.2009 and recently, .in view of judgment of this Court
dated 11.01.2018 rendered in Writ Petition No. 4274-P/2016,

respondents have also framed service rules for Management

Cadre duly notificd vide Notification dated 27.03.2019, but '

inspite of that, respondents No. 7 & 8, who belong to.

Teaching Cadre, have been adjusted in Management Cadre
vide impugned Notification, which is illegal, unlawful and in

absolute disregard of law; thus, the.same is liable to be struck

j ’ down/quashed.




1{
B! R o N
A\
4 i ‘. . :
! ' . : : : - ”
! ~ Co 4 Resultantly, the Writ Petition is allowed and the
: ', impugned  Notification dated  08.03.2019, ' whereby
o respondents No. 7 & g have been transferred from Teaching !
s i . ) )
oo . : ' :
o Cadre 10 Management Cacre, is set aside with dircction tothe !
i concerned respondent (s) 0 strictl).r observe the Jaw/policy by
o "' ot adjusiing the lc:aching cadre staff in manageme!nt cadre
; _ . ANNUUNCED. : ; !
; . Dated: 22.10.2019 A Y-S
| ' o " : . ‘ .
P Chief Justice .
,- ' Judge
o L
;
!
i
! ‘ N---r: Stah BCH (D7) Justlcs ;Nm.v Abmet Ssth CI 8 )m;ou Abdur Shakoor .l
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&Y , GOVERNMENT OF s
%;%“:@ . KHYBER PAKHTUNKHWA A
C Ry EsTaBLIS S
== ESTABLISHMENT DepartmeT | |
R NO. 50 (E-IpEeAD0-y8i261g
Dated Pochuwar, the Fobruary 8, 2014 _
To . ' A L N
1) The Socroluly to Government of Khybor Pakhtunkhvsa, Highes
: = Education Depaniment -
S 2) The Socrelaqy 1o Governmant of Khyber Pakhtunkhwu,— E&SE
N N - : Dopaitment. ’ '
T 0 \\ ' " 3) The Secrotary to Government of Khybor Pakhtunkhwa,

Industries Department.

o ; - SUBJECT: - REQUISITIONING OF SERVICES.

Dear Sir,

tam directed to raler to the subject cited above and 1o say that the
Competent authorily has obseived that certain Teaching cadre officers are posted

administralive posts, hindering deliverance of quality based education to the
students, Consequently, competent authority has deslred to invite your attention

towards the following judgment of Peshawar High Cour Peshawar ( in WP No.
2937/2009) (Copy onclosed):-

"As the Provingial Government has taken a firm decisions that 3y
those teachers bolonglng to teaching cadre shall be posted in
the Education institution to toach tha students according to
their_gualifications while those belonging™to administrative
cadre ghall only hold the posts relating to adminiati‘alion,
Therefore, the pelitioners must deliver according to the policy of the
Government and because they are highly qualified teachers, it is not
befitting to hold administrative posts, becauge they are getting

benefils, but the students are suffering thus, they shall go thei
respective places, where they are required to do the job.

2 ' In view of the above, the competent'authority has desir
L above mentioned judgment of the PHG be j
: intimation to this Depariment, for perusal of

(?C"

DI N N .

Yours l‘ézmlully.

HHAC AHMAB ——

SECTION OFFICER (Estt. |}

PR SN Y )
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Sccondary Education Department Khyber. Pakhiunkhwa, Peshawar

(respondent No.3) vide order dated 16.08.2008 transferred the y-

appellant s\-llihamm:ul Usman (SST General) fromy GMS Kot Kat,

District Tank and posted him as ADQO (Sports) at the office of
District lZducation#Othcér (Male) Tank., On the very next month of
issuance of above mcnlirmcd order dated 16.08.2018, l.hc rcspondém
No.3 placed the services of the appellant at the disposal of DI:".O\t

(Male) Tank for further adjustrncnl at the vacant post of SST while y
private respondent No? (SST) was appointed in his pl;\cc as ADEQ l
(Sports) Vldc order dated 28.09.2018. Again on 06.1 l.?.OlS the Ei

previous transfer posting order dated 28. 0S. "018 regardmfvl

i

adJustmcnt of the appellant as SST was wuhdrawn. resultantly the

17 12.2.018 the above meéntioned order dated 06. 11.2018 was

cancelled and the order in respect of private rc..spondent No.7 :

ADEO (Sports) was restored This led to the present service appe l

for restoration of transfer posting of the. appellant as ADEO (Spori

‘Tank.

)
3. Leamed counse! for the appellant argued that the | 1mpugu d

order dated 17.12. ”018 is the outcome of malafide and a result . sf

polmcal victimization and that the same was xssued to oblige e
L &

polmcal figure,

4. As apain
As agaxnst that learned DDA assisted by the leamed cour:2l

f
or private respondcnt No.7 argued that the appellant has no ve:' ‘*d

position of the appellant as ADEO (Sports) was rcstored Finally N

© gy




&1

el

9 ju2 i v

' teaching cadre but were blessed with administrative cadre post one

aﬁer the other.

8.

08.02.2019.

9.

influential person, got himsell transferred to the post of ADEO|
(Sports) by us.ing -political channel; lha.t‘carlicr the appeliant filed
civil suit 10. rcgain:- his po;ilion as ADEO (Sports) District Tﬁnk;
that ini‘tially the appellant was appointed ‘as Class-IV official who
securcd promotion on the basis of 3" Division B.A Degree and

thereafier the appellant submitted BA Degrec of 2™ Division which

was also initiated against the appcilant.

6 Both the appellant and private respondent No.7 belong to |

7. lon'ble Pcshawar High Court Peshawar vide its Judgment

dated 18.11.2009 i m ert Petition No. 2937/2009 has observed that

ts, .but the students are suffering thus; théy |

shall go to thezr respective placcs

The. above'méntioned judgrﬁent of Hon‘blc'Peshawar. High

Court Pcshawar was

Frqm the arguments advanced by the parties and record

particularly the posting transfer orders availablc on fi

t
1at the' Dxrcctor Elementary & Sccondary Education concemf'd has :

. .

is illegal; that on the complaint of private respondent No.7 inquiry

5. Arguments heard.-File perused.

-

implementgd vide Notification dated !

T i At e o v

le it appcared

et s




7))

;”m:susc ol authority,

10. The pamc s (

SS5Ts) could not dcmun strate any cmgcnc\ duc 0o

which thcy were adj Justcd agamst the admmmratwc cadre pos:.

-

Il

In the huvt of above, thc rcSpondcnt department ig d:re( ed to

| appoint suitable off; icer belonging to admmlstrauvc cadre as £.:OEQ

(Sporls) Dlsluct Iank "Ihc posting ordars of both the appc”ar'* 'nd

privale respondent No.7 d[:,dlI]Sl Lhc adminis lrauvc cadrc pow of

ADEO (Sporls) Tank shall be trcatcd as cancc”cd rhc, res spor: fent

. NN o . t - . .
..m.u'f_'.;.,z...a.k. et e At Bt onin e

deazuncnl is also dirccted to forththh rccall all the trans'f'cr or:ers

of the teachers against the admlmstrativc post. The present serice
appeal is disposed of in the above terms. Partics arc Jeft to bear their

1own costs. File be consigned to the record room.

/N £ .
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KUTTUNKITWA SERVICTE TRIBUNAL, P1ESHAWAR. -
' =

CEORL T KITYBER P'A
Appeal No. $32°201HY

Date of Institution
0908201

Date ol Decision

(Appellant)

ars

Alnniad Tarig Shah. ADEQ. (BPS-16). ADEU Estiblishmen

aak
VERSUS : . .
at ol Khyher Pakhunkhsa. G
(Respondentsy

fhe Seerctiry (E&SE Hducation, Governme
ceeretariat, Pestinsan and tour others.
L EARMEUALTRTIAN, _
SNITTRHI S —  Farappellanl.

0 LU EANINMAD JAN, -
Srepaaty Dhistuics Aftorney

["or vespondents.

SHUSHATHD QOAYIIN KHTATTAK. ' .
Wi : ’ W - FFur respondent un.i.
N ATINEAD TEASSAN. : - MEMBLR(Eaccutive)

- MEMBERUudicial)

SHREOMUBANIMAD HANID MUGHAL

JUDGMENT
AUDMAD HASSAN, MEMBER:- Argunients %Jf, el Ty thye
)".n s heand and record purused. '
EXNA YMER

\RGUMENTS
R cr i’.x.t;numlahm

. . . SCTVICe by, i
beanned corinel for the appellint argued that he \k&],ﬁﬁ%‘ﬁ% b us st in

]

PRI and promoted o the post oF SST on 28102004, That alier pramotion, he was
aded ar GHS Turki Khet amd contained petforming duty satislactory, That altes
ainst the

-
-

Cpleres aCenure at the ahove sehoul. e wis posted/ins ferred s
w {lll st ol ARG Eatablishinent Primary at DEOM) Oltice Kuarakh vide vrder

P YIS A Tveer barraee - i i .
e MU F2OTE Atter lapse ol one momh Dis services wepe pliwed af the disposg

RIEE i '
PO Rarak for fuether posting. whereis respondeil ma 3 was posted at his




' Su 2y He tunthe
phoce Aide cadder dated 1301 2019 but swas wathdrann o 08 022009 e ,

: . : .. . . A ceticciud bl
s thal respomdent e S exeeted political presstee through MNA coneen

) o deon USTHIINTIATAS
caneed Lt al vnder daied 08 022009 ad alse producad relesant doca

4 s o pelitieal
' sordenee and it shellanaster of the appethant was wethadinsn doae o .

L - _— : . s prov el
teriereuee which wans against the postingavasier policy notilicd by the provi

) . : . T danttetis Anila
st eriit amd iostractions dated 27 02,2013 issued as a segued By Litoens Ak

. Furaly case,

. . 3 i relye ale i A
1 W Learned counsel Tur private cespondent no.d i rebuttal stated that amntially

the appettant challenged the original tmmster order through Civil Suit tiled in the

'f P b ol Seni Civil Jadge. Kavak bt this et sas conceaded by him, Hle failed to
; ¢ S i .

e depantaial appead against origing order dined 15002009, Morcin er, if swas

Hee wppettint swho exented pulitical pressice for withdiawal of anster opder dated

EV0L 2009, Moreover, respondent ne 3 was SS T iGenenal), whereas e appellang

~

henzed 1 SN (Science Group) thus was st cligible 1 hold the post tetenad 1o

“a

8

NN

¢ .
5 X - e L
) = VO bearnad Deputy Distoet Aegney argued that e appellant was transivered .
e ! : 3w GHS Jurki Khed 10 GLS Puloasis Kansani due o por Law ad ander it
5 | T .
e L
sy '

\ J Ut competent aatburiny and thereticr alinsted against the pust of ADU i [3S-
\ : ¢

: : I ahe office o DEGEN Rarak. Tt be Iud peesonal dilTerences witl the

Headsasten tocharge, which was also

@ comributing fctor i Bis transler to the

P

Ao ollice. Fhog st ol ADO (BIS-17) are virmarked  for the ollicers )’

Shmcrmem Cadie, there

ture, ollicial helonglng o the teaching were it eligible 1o

> el these posts, e cdit only be idjusted

us sloprap wreinpeiment in the [QUVITRY

obsenvice, thus the appetlant eannnt claim posting againt e said st e alay

Teo el Sectioae e ar Khaber tabhumbhwig (i) Servanis Agt, 473




SR

Sy

Tailure i the past ol the appetlant whe assailesd iuitial order daied 15,0020

helre the appetline anthinas .

CONCLUSION

afc Phe appelbit is aggrieved of witlnliaoval ol TG pesting trans e oo
e TS 002009 aheongly onder daned i_lli.ll.'..'ﬂl‘l It Jween proved gl e
soatlable rcuu‘d .m.'ll this coaler was st gl by the appellant hetire llnlc
competent departniental anthewity * Iy WII}' .‘.l lling "!’t””'.““'“'“‘ 3’1'1’}'“"- lie
ioched the dona ol Senior Civil Jbpe, Jarab by sy al iling civil st Adiee
! h.ni.ug saceeeded in o withnbrwal ab onde :h_nlml I..‘i.lll 209, he \s'itlnllmithu u.\il
anl s fact u;p\.unncc;llml By the appellain b i Fribwmal sond anssople oot

Leashiby s condacthelivion

1 Cadre., Inihese citcmnstinces Posting o bali

T aellivials against the Management Cadre was itlegal and not sustaiable m i

oF b s regretied i respandent no.2 failed o dischirge his-duny i
oevordanee with the L aund rutes.” Sitence on his part and by pe agil
! .

S oupntam apect ol the case lantaninm o culpably ezl

ating this

genee. It abso 1l in the

it el isuse of authority which constitotes miseondiet this be rendered hinell

- lble i disciplinary. proceedings under E&D Rules 2011, In order 1o sensitize the

orendents abwot their duties-responsibilities atemi SHE

on s invited Lo judgmen of

I'_.‘ R . N . . ) . \ ) .

et High Conn, Pesbnvar dated 1811 20w Passed an wea potition o dwie..
TN Ghic ; . . : ‘ .

- Wit R ORI R e . . - )

o implemented Vide ntitieation daned 0% 0 SO faied R o

ot f'-lhfl\llmcm Yiorys . .

Ty LR I‘"}”.‘I!l“’u”' I th fespandenys e Y teard o) b, o

T A gy
LR LN




superior courts and continue flouts their own instructions. then tall cliims good

sovernance would be nothing more than o ery in the wilderness.

1-17. As @ scqugl to the above, the appeal is aceepted and impugned o Jder dated
N8.02.2019 and A23.U-l.;2019 are set aside. The respondents are directed o recall
trinsder orders nt; the appellant and private respondent no.3 within a perood of one
month and post suil:lthlc officers of the Management Cadre against the . aid pb.ﬂs.

Parties are delt o hear their own costs. File be consianed to the record row .

~ S
VQ/( 7 IAD ASSAN)
| o T MEMIEER

(MUTIAMMAD HAMID MUGHIAL)
NMENBER

Scanned with
R E R )




Ny | WAKALAT NAMA

IN THE COURT OF [¢ R Sewvice trilprue 0 Plewsesr

M < / \.cbtuié'l A 2372,

Appellant(s)/Petitioner(s)

VERSUS .
é‘\ uo{ 4“‘-%.{. ollieds Respondent(s)
/We ;&5 P@;,eéﬂ C‘ No 4 do hereby appoint

Mr. Muhammad Amin Ayub & Mr. Muhammad Ghazanfar Ali, .
Advocates High Court in the above mentioned case, to do all or any of the
following acts, deeds and things.

. 1. To appear, act and plead for me/us in the above mentioned case in
3] : this Court/Tribunal in which the same may be tried or heard and
any other proceedings arising out of or connected therewith.

be or become due and payable to us during the course of
proceedings. ‘

R

1 2. To sign, verify and file or withdraw all proceedings, petitions,
i appeals, affidavits and applications' for compromise or withdrawal
1 or for submission to arbitration of the said case, or any other
A documents, as may be deemed necessary or advisable by them for
| the conduct, prosecution or defence of the said case at all its stages. -
; 3. To receive pavment of, and issue receipts for, all moneys that may '
3

i

QRETE SN

AND hereby agrec:-

e

- a. That the Advocate(s) shall be entitled to withdraw from
R the prosecution of the said case if the whole or-any part
' ; of the agreed fee remains unpaid.
A . .
’ In witness whereof 1/We have signed this Wakalat Nama
B hereunder, the contents of which have been read/explained to
-'f'fi me/us and fully understood by me/us this e '
. ‘} . . (f,'”;;ii;;'
Y Attested & Accepted by : E&'U'\/MA)
‘ . Signature of Executants
; ,[7//// Lt
- A Muhammad Amin Ayub
.Advocate, High Court
¥ . -
o ' N
L & T

5
Advocate, High Court

.

Muhia

4-B, Haroon Mansion
H , Khyber Bazar, Peshawar
Off: Tel: 091-2592458

PRI
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'BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE

Shahid Aziz SST District Dir Upper...........c.ccuevveueunne...

Secretary (E&SE) Department, Khyber Pakhtunkhwa & others...

TRIBUNAL PESHAWAR.

Service Appeal No: 7068/2021

VERSUS

JOINT PARAWISE COMMENTS FOR & ON BEHALF OF RESPONDENTS No: 1-3.

Respectfully Sheweth:-

The Respondents submit as under:-

Preliminary Objections.

]

2

That the Appellant has got no cause of action/locus standi.
That the instant Service Appeal is badly time barred.

That the Appellant has concealed material facts from this Honorable Tribunal
in the instant service appeal.

That the instant Service Appeal is based on mala-fide intentions.
That the Appellant has not come to this Honorable Tribunal with clean hands.

That the Appellant is not entitled for the relief he has sought from this
Honorable Tribunal.

That the instant Service Appeal is against the prevailing law & rules.

That the instant Appeal is based on mala fide intentions just to put -extra
pressure on the Respondents for gaining illegal service benefits as the
appellant is basically working against the SST B-16 (TC) post in the
Respondent Department.

That the instant Service Appeal is not maintainable in its present form as the
impugned orders & Notifications dated 16-03-2021 is legal & even in
compliance of the Judgments dated 07-09-2019 in Service Appeal
No.409/2019 Muhammad Usman Vs Govt; & Judgment dated 09-08-2019 in
Service Appeal No.532/2019 Muhammad Tariq Shah Vs Govt; passed by this

Honorable Tribunal. (Copies of the Judgments are attached for ready =

reference).




" 10 That the instant Service Appeal is bad for mis-joinder & non-Jomder of the

necessary parties.

11 That the instant Service Appeal is barred by law.

12 That no Departmental Appeal has been filed against above mentioned

orders/Notification by the appellant to the Respondent Department, hence, got
final.

13 That vide inquiry No.1120 dated 13-07-2020, the inquiry officer has strongly

recommended not to post the appellant against a management cadre post in
the District Dir Lower in view of his role in the fake & bogus appointments
orders of Class-IV in District Dir Lower in the year 2018. (Copy of the
Inquiry report & appointment orders are attached for ready reference).

~ ON FACTS.

1

That Para-1 is incorrect & denied on the grounds that the appellant is working
against the SST B-16 in the Respondent Department as & has been posted
vide the Notification dated 16-03-2021 against the SST BPS-16 (TC) post in
the Respondent Department.(Copy of the Notification dated 16-03-2021 is
Annexure-A).

That Para-2 is also incorrect & denied as the appellant has been reverted to
his original post of SST B-16 post vide Notification dated 16-03-2021 by the
competent authority in view of the availability of an officer of the
management cadre to the Respondent Department & even in compliance of
the aforesaid Judgments dated 07-08-2019 & 09-08-2019 of this Honorable
Tribunal, hence, the plea of the appellant is liable to be rejected. (Copies of
the cited Judgments are attached as Annexure B & C).

That Para-3 is incorrect hence denied on the grounds as agitated i in para-2 of
the present reply by the Respondents No. 1-3.

That Para-4 is also incorrect & denied as the competent authority has got
powers & jurisdiction to transfer & post a civil servant under section 10 of
civil servants Act 1973 wherever his services are required, hence, the claim
of the appellant is without any legal force & justification, whereas, rest of para
is relating to the record of the Honorable High Court, hence, needs no further
comments on them.

That Para-4 is also incorrect & denied as the competent authority has got
powers & jurisdiction to transfer & post a civil servant under section 10 of
civil servants Act 1973 wherever his services are required, hence, the claim
of the appellant is without any legal force & justification, whereas, rest of
para is relating to the record of the Honorable High Court, hence, needs no
further comments on them.

That Para-6 is correct to the extent of the impugned Notification dated I 1 -08-
2020, whereby, the appellant has been transfer & posted against hi§’ orlgmal '
post of SST B-16 (TC), whereas, rest of para is relates to the record of the .
Honorable Tribunal, hence, needs no comments. -

T




“"J" 7 That Para-7 is correct that in compliance of the Judgment dated 01-09-2020
) of the Honorable Court the impugned-order dated 11-08-2020 has been
withdrawn vide office order dated 14-09-2020 by the Respondent
Department, however the appellant has been transferred & posted against his
original post of SST in BPS-16 (TC) under the above cited provision of law

as mentioned in para-4 of the present reply.

8 That Para-8 needs no comments being pertains to the record of this Honorable
Tribunal, however, it is further submitted that the Notification dated 16-03-
2021 is legal & liable to be maintained in view of the fore going submissions
by the Respondents No.1-3.

9 That Para-9 is also incorrect & denied on the grounds that agitated in the fore
going paras of the present reply, hence, needs no further comments, however,
the Respondents further submit on the following grounds inter alia:-

ON GROUNDS.

A.  Incorrect & not admitted. The appellant has been treated as per law & rules
by the Respondent Department vide Notification dated 16-03-2021 in the
instant case, hence, the stance of the appellant is baseless & liable to be
rejected.

B.  Incorrect & not admitted. The appellant has been treated as per law, rules
& policy by the Respondent Department in the instant case having no question
of violating the provision of Artcles-4 & 25 of the constitution of 1973 by the
Respondents.

C.  Incorrect & not admitted. The statement of the appellant is without any
cogent reason & justification on the grounds as agitated in the foregoing paras
of the present reply by the Respondents having not violated the Clauses 1, 11,
IIT & 1V of the transfer/posting of the Khyber Pakhtunkhwa Govt; in the
instant case, hence, the plea of the appellant is without any justification.

D.  Incorrect & not admitted. The stand of the appellant is without any cogent
reason & legal justification & liable to be rejected as the notification dated 16-
03-2021 is legal & liable to maintained.

E.  Incorrect & not admitted. The plea of the appellant is without legal
Justification & liable to be rejected as the appellant has been treated as per
law, rules & policy by the Respondent Department in the instant case, hence,
the stance of the appellant is baseless & liable to be rejected.

F. Incorrect & not admitted. The plea of the appellant is without legal
Justification & liable to be rejected as the appellant has been treated as per
law, rules & policy by the Respondent Department in the instant case, hence,
the stance of the appellant is baseless & liable to be rejected as the notification
dated 16-03-2021 is legal & liable to maintained.

G.  Incorrect & not admitted. The plea of the appellant is without legal :
Justification & liable to be rejected as the appellant has been treated as per '
law, rules & policy by the Respondent Department in the instant case, hence,
the stance of the appellant is baseless & liable to be rejected.




to submit additional grounds, record & case law at the time of arguments on
the date fixed. '

In view of the above made submissions, it is most humbly requested
that this Honorable Tribunal may very graciously be pleased to dismiss the
instant Service Appeal in favor of the Respondents in the interest of justice.

DIRECTOR W 4
E&SE Department Khyber
Pakhtunkhwa, Peshawar.

(Respondents No: 2°& 3)

.Dated: / /2021

E&SE Department Khyber
Pakhtunkhwa, Peshawar.
(Respondent No: 1)

AFFIDAVIT

I, Dr. Havat Khan Asstt: Director (Litigation-II) E&SE Department
‘Khyber Pakhtunkhwa, do hereby solemnly affirm & declare on oath that the contents -

of the instant Parawise Comments are true & correct to the best of my knowledge &
belief. | Q‘l‘h

Deponent

Y n Legal. However, the Respondents also seek leave of this Honorable Tribunal
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DIRECTO: =~ - ELEMENTARY& SECONDARY
ED UCA' T01 \ ? PAKHTUNKHWA PESHA WAR
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N
The Competent Awthority is pleased to. ora’er transfer/postmg of - the -
foHowmo officers in their. own pay scale, with immediate effect in the interest of publzc service,

1 S# | Name' & Designation .| .~ From .| -To(postedas) - | Remarks .': T
S ] Y 4jesd Ullah C ASDEO(F) Larjam " | ADEQ(Secondary)at /0 ~ | VEZ -
: ASDEQ(M.C) - .| DEO(M) Dir Upper - K
'-l 27} Mr.Shahid Aziz SST - | ADEO(Secondary)ai . Services placed at the -
i T.C) C ‘ | O/@Q DEO(M) Dir Upper | disposal ofDEO(M) Dar -
L s e . Upper . ) L P S
i3 M Qayum Khan‘ssr GHS Panokor . ADEO(Primary)at O/0 " -\ VB4 "} a7
l ’ : DEQM).Dir Upper. .- & . . .~ .7 K
4 Muhammad Zada SST ADEO((Primary)) at - Services placed at the - ST g e
. (T.C) O/0 DEO(M) Dir-Upper | disposal of DEO(M) Dir - :
- . - Uppeér -
\ 5 | Mr.Muzaffar Shah | GHSS Barawal - ADEO(P&D)at 0/Q ... .| AVP.
’ SST(TC e . ‘[' DEO(M).Dir Upper " . Lo
\ 6 - | My. Hazrat Luqman SST. J GHS Kattan Bala ‘ \ ADEO(P&D)at O/ : """ "V.AVP -
(T.C} ¢ . . ) ) DEQ(F) Dir Upper -
Note:

1, Poszma/Adjustment of Teach ing Cadre Officers shall be. conszdered as. szoP-oap
_arrangement tlll the arrival of Management Cadre ofﬁcers O :
2. The.order of the above mentioned Teaching cadre officers will be eﬁ’ecnve .sub_;ect to the condztxon .
that they will give.an undertaking/affidavit on legal paper/szamp paper ¢ t0-DEC (M/F ) Dzr Upper
" to.the effect, not to- cla:m -senibrity of Managemenr cadre, : o R SV
3. Charge Reportshould be submitted o all concerned o .:':"; A
4. No TA/ DA is-allowed, Ce e e

- 5. The terms &: condztzons mentioned in their. appomtment order as reachmg cadre wxll
remain intact.

-

DIRECTOR
\K\I\ " Elementary & Secondary Education
(‘) \]\\ - Khyber Pakhtunkhwa

Endst: No. _' . F.NO.32/¥ol-4/ ADEOs (M) Transfers Dared he Peshawar VA

Ea Copy forwarded to the

I. District Educanon Oﬂ‘céi‘ (M/F) Dir Upper. - , o , ST
2. District Accounts Officer Dir Upper. = ST e
3. Officers Concerned. S QJL- T I

" 4. Master Copy. ~ '

- Deputy Diygttor (Estab)
@r(_ Elernentar’jf&‘Se zndary Educatzon- s
.Khvher -Pa Jitunkha '

l 6 o)[ Ry, % | |

Comvag L IS U‘UI‘.II]Sé‘ ;pl'leéent;. :
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Date of
order/

proceeding
8.

-..‘

e
RN

07.08.2019

Servxce Appeal No. 409/2019 .

01.04.2019.
07.082019

Date of Institution
Date of Decision

.......

Muhammad Usman S/o Khan Gul District Tank presentlyt -
1 SST/ADEO (Sports), District- Education Office, Tank.,” . & .

.,

_Appellant

C Versus

1. Government of Khyber Pakhtunkhwa
Elementary & Secohdary Education Department, Peshawar:

fro

Department Khyber Pakhtunkhwa, Peshawar.

" Khyber Pakhtunkhwa, Peshawar
"4. Assistant Director,

Department Khyber Pakhtunkhwa, Peshawar.
5. District Education Officer, (Male) Tank. - -

Tank

Mr. Muhammad Hamid Mughal
Mr. Ahmad Hassan

Mcmber(.])
Member(E)

- JUDGMENT :
MUHAM]VIAD HAMID MUGHAL MEMBER Appellant

learned Deputy District Attorney for official respondents present

Private re'spondent No.7 alongwith his counsel present. - .

Order or other proceedmgs Winer 1ature of Judge or_Mag,rstrate N

“BEFORE THE KHYBER PAKH [UNKHWA SERVICE TRIBUNAL i

throu gh: Secretaryl :

Elementary & becondary Education"i-'

6. Muhammad Farooq, SST, GHS Umar Ac*da Tehs1l & DlStI‘lCt :

Respondents

- Deputy Secretary (Estab), Elementary & Secondary Educanon{' R

3. Director, Elementary & Secondary E ducatlon Departmentf ‘ .

present, Learned counsel for tle appellant present Mr Zla Ullah?,. -

2. Brief facts of the case are. that Director -'E_lernen_tary_ &\

RS G SR
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» .|.position of the appellant as ADEO (Sports) was restored. Fmally on ‘

. Secondary Educatron Department Khyber Pakhtunkhwa Peshawar : -

(respondent No 3) v1de order dated 16 08 2018 transferred the

appellant Muhammad Usman (SST General) flO"ﬂ GMS Kot Kat

| District Tank and posted hnn as ADO (Sports) at the ofﬁce of o

District Educatlon Officer (Male) Tank On the very next month of

previous transfer postlng order dated - 28. 09 2018 regarding

adjustment of the appellant as SST was w1thdrawn resultantly the B |

'17.12.2. 018 the above mentzoned order dated” 06 ll 2018 was

.' ADEO (Sports) was restored Tl’llS led to the' present servrce appeal .

Tank

political figure.

4. As against that learned DDA as’sistedbyt tlre"learned AC'onns‘el

.. | Tight to claim posting of his choice; that the appellant being an|. .

issuance of above mentloned order dated 16. 08 2018, the respondent

No.3 placed the servrces of the appellant at the dlsposal of DEO :

private respondent No.7 (SST) was appomted in His place as 'ADEO V

.(Sports) vide order dated 28.09.2018; Agam “on -O6.ll.~20138: .th_e o

cancelled and the orderin. respect of puvate respondent No 7 as.
for restoration of transfer posting of the appellant as ADEO (Sports) | -
‘ 3. Learned counsel for the appellant argued that the unpucrned S

' order dated 17.12. 2018 is’ the outcome of malaﬁde and a result of |

political victimization and that the same was issued_tofoblige' the_ o

for private respondent No.7 argued that the appellant has no vested'|

Y e e T 4T e ANt A e
* =

~‘ (Male) Tank for further adjustment at the vacant post of SST Whlle SR d

.
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I
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;
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; ‘k : ¢ - 1nﬂuent1al person got hlmself transferred to the post of ADEO -
§ : (Sports) by using polltlcal channel that earher the appellant ﬁled |

; civil suit to regain his p,osition as ADEO' (Sports) TDistriet Tank; |

ere L

| that 1n1t1a11y the appellant was appomted as Class IV ofﬁcxal who A
: © | secured promot1on on the basrs of 3 D1v1sron B A Degree and"{:',_",{_

| thereafter the appellant su‘bmitted BA Degree of 2’“1 Divi_sibn which | |

T e s s o D

is illegal; that on the complaint of private respondent No.7 inqu‘i'ry"
was also initiated against the appellant;

Sl Arguments heard Flle perused o * ) *-n
6. Both the appellant and prtvate respondent No 7 belong to | . &

teachmg cadre but were blessed with admmrstratlve cadre post one

after the other

.
«

A7, Hon ble Peshawar ngh Court Peshaw ar vide its jud-gm‘ent"
‘ dated 18.11.2009 in Writ Pet1t10n No 2937/2009 has observed that
it is hot befitting for teachers to hold admtmstratwe posts because‘

‘they are gettmg beneﬁts but the students are: suffermg thus they )
shall go 1o thelr respectlve plaees‘ o _:‘ _ B | - - “
8. The above mentioned judgment _of-Hon"_bl,e-'Pes'hawar':' High | - o
Court Peshawar was. implemented vide - Notification dated |

e o
/ o |08.02.2019. -

o - - | o o
AN (b' | 9. From the arguments advanced by the parties and record.

= e iy o

particularly the posting transfer orders avai'lable- on file, it appeared| =
that the Director Elementary & Seeondary ‘Education concerned has

(_/‘E,\:‘}) .+ | no capability to face political pressure and that his actions, as made |

| impugned in the pleadings of the parties, fail within the ambit of |




e e RSO

i which they were “adjusted agamst the admlnrstratrve cadre post

misuse of authorrty

10. The partres (SSTs) could not demonstrate any ex1gency due to

11. In the light of above, the respondent department is drrected to 1

appoint ‘Sﬁi‘tat,ﬂ_e ofﬁcer belongmg to admmrstratwe cadre as ADEO -

(Sports) Dtstrrct Tank.. The postmg orders of both the appellant and

prrvate respondent No.7 agamst the admmrstratrve cadre post of

ADEO (Sports) Tank shall be treated as cancelled The respondent

‘ *ﬁ..

|.of the teachers agamst the admlmstrauve pOSL The present, serVice' C

o

own costs. File be consigned to the record room.

(Muhammad Harnrd Mughal)
\/Iember :

| ANNOUNCED‘

department is also drrected to forthW1th recall al l the transfer orders .

{ appeal is dispbsed of in the above terms Partles are left to bear therr T

i - R ST S

105.08.2019.
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AppealNo 532/7019 R

Date of Instjtution ee 25.04. 2019

Date of Decision . 09.08. 2019 o _' o S

Muhammad Tdnq Shah ADEO (BPS- lh) ADEO Estabhshmem DEO (Male)
iar dl\ . : ‘ L. - (Appellant)

VERSUb A S el "_ b
The Se ceretary (E &S}) Education, Government of Khybcr Pal humkhww Civil -~ L oy

Secretariat, Peshawar and four othels (RCSpondcms)

MR TAIMUR ALTKHAN, | B : - fﬂfz" ’-i] e

Advocate o - For appellant. !
R, MUHAMMAD JAN, - “ ;

'
L
i

Jenuty District Altorney ' " -~ For respondents.

SR SHARED QAYUM l\HAlTAI\

Advocais --- For regpondent

S ARRIAD — MEMBER(Executive)
.“-fi_R. MU 1~\ \41\1/'\D HAMID \’IUGhAL \/IEI\’IBER(Judxgial) A ‘
J“DC nde’r ’ ’ A ” “ - T
- o . ' ' g
AHMAD HEASSAN, MEMBER:- Arguments of the learned counsel for the -t

I mtm eard and record peru used. o R :

\\AﬁaﬂNTs‘

2. [Learned counsel for the appellant argued that he was appointed as PST in

R

1999 and promoted to the post of SST on 28.10.2014. That ‘a‘i’tér'pi'onmuoﬂ hu was

nosted a1 GHS Turki i\hd and c,ontdmed perfor mmg _duw '1’15&.0101\/ "‘hdl dftu ‘ :
o | L I Tl i
~oompletion of tenure at the above school, he i,\’va;s ‘pdsted)’t_ran’sfefmd against the
cacant post of ADO Establishment Primary at DEO(M) Office Karak vide order b

dated 20.11.2018. After lapse of one month his services were placed at t-he d.sposal T B

ol PLO(x\' ) arak 101 further- 1 osting, whereas uspcnd;m noS was !}091“(! at ms

o pe = X ReW



C'mcell"mon of order ddted 08 02.2019 and '1150 produced relevant documentary
evidencé and in nut shell transfer of the. appellant was w1thdrawn due to pol1t1cal:'. " -
mlcrtuence whlch was against the postmg/transfer pohcy nouﬁed by the provmual B :

covernment and instructions dated_ 27.02.2013 issued as a sequ‘eI‘ to famous- Amta

Turab case.

2

03. ~ Learned counsel for private respondent no.5 in rebuttal ‘styted: that inigially

the appellant challenged the original transfer order.through Civil Suit filed in the:

-

file departimental appea_l against eriginal order dated ;15;01.2019.‘ Moreover, it was

the appellam who wexted pUl)tlual p1essure fcn w1tndmwa1 oi ren isfer order dated

HIEN

above.

Wor e

trom GHS Turki Khel to GHS Paloosa Kamari due-to poor law and order situation

16 in the office of DEO(M) Karak.. That he had pewonal dlfferences ‘with - the

Hmomaqtu Llchax ge, Wthh was -also a. contrlbulmo Lactor in hlS transfer to the

above office. That post of ADO (BPS-17) are carmar}\ed for the officers ot

Management Cadre, therefore, bfﬁcial belonging to the ',teaching Wé're'ﬁot eligible to.

hold these posts. The can only be adjusted as-stopgap arrangemé_ntjn_the_exigency— _

ol serviee, thus the appeuant cannot ¢laim '.pbstiﬁgj ;_ig'a‘ihst; (hé said -post. He also

ighlighted Section-10 of I\_hvber Pakhtunkhwa le Servants Act,

o TR LR TRIIIOT me b e e T S s SRR

LN R S R TR
"~ S

e

‘ | place vide order dated- 15.01.2019 but was w-ithdrax“fri-:on; 0‘8.0,‘2;20'19. He:.furth"er“'

- argued that respondent no.5 exerted pohtlcal pre%sure throufrh MNA concemed for. .

;_..03.20%9. ;\/To'x‘e‘over; responderit no.S was SST (Genc:al),- whereas‘the appe{}z{nt -

/\ court of Senior Civil Judge, Karak but this fact was concealed by him' I-Ie'fa_iledet‘o" o
i_

l ‘ . 5 : ' D :
i\ belonged to SST (Science Group) thus was not eligible to hold the.post referred;to - .-;

04.  Learned Depufy District Atto_rney argued that the appe:{I‘am' was ti-zliasferx'ed'

by the competent authority and thereafter adjusted against the post oi‘ADO in BPS-

g . -

L stany




/ : y
sves ol law. 1E

failure on the part of the appéil_z'{nt wﬁo‘fassaﬂed mmal o1der dated 15 01 2019.

belore the appellate authority.

CONCLU SION

'Q” 1he 'xppeilanl is ag gr1eved of w1thd1'1wal df.- 'mitial( ppstillg/tfénsfe_r order *

date-d 13.01.201’9 thtouc’h ordcr dated 08 02: 2019 It has been pxovedthréugh fth_e_

~available record that this’ order ‘was not assax led . by thc appellant before the;

ﬁ
k3

'com‘pe_tent departmemal authonty by way of filing departm{:ntal _a_ppegl.,-He
knocked the door of Senior Civil Judge Karak by way of ﬁlmg cw1l suit. -ﬁ-ﬂer -

having succeeded n thhdrawal of order dat\,d 15 01.2019, he' Wlthdrew the cwﬂ o

suit. This fact was concealed by the appellant from tbxs Trlbunal and an ample proot
it his conduct/behavior. - .

bt

His, wstead of dllatmc on other aspects- of the case,.it would be iﬁ th‘e-.'inte_re.%t of

“istiee and fair play to highlight that the appeilant and pnvate respondent n0.5

lonvn d 1o the ln,achmg Cadre, whereastthis post was required to be fill ed'from,

e olhuals against the Ma'nlagement'Cadre. was illeoal and not sustumable i the

accordance, with thes wa'"ﬂr-" rules: Sifence on his:part? and by not agitatin,

3

important’ aspect of the case tantamount 10 culpable ncgliﬂence”: At

ambit of misuse of autherity wlnch uonstztatts mlsconduct thus hv ru,ndeled himsei‘f _

liabie w disciplinary proceccings ‘under E& D Rples ’7011‘ I

respondents about their dun ~s/rc:sponsi‘bih*'ea attention is “l\'lLu\l fo jut 1<4neﬂ§ of

'
It

 PR009 which vas mnlf‘mmted vide l.Ouilu\HOn dat( d (m 02. '7019 133-.1sd bv the ‘

O

Cetaplishment Department. 15 the respohden’isv }av" no r""’”L of. Jud mams of,;

amongst the otficials of quagemem Cadre In these cnrcumstz;mce:, pogtmo of both. -
ntg'emd -that respon(.l ent no.2" laA-lz,d tf) iSLh gé‘% -‘;ﬁ:S»':.d-".i;#)_ﬁ- ‘n k
g ;;:o'gj:_ 'i.l.,i,in.ﬂ_tljm_e_ p‘
.‘)1;1 01(.(‘; 10 se_nmtuc, the .:

Peshawar High Court, Peshawar dated 18.11. ”09 passﬂa m wm rzuuon no 29 37
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