
Junior of learned counsel for the appellant present. Mr. 

Kabirullah Khattak, Additional Advocate General for official 

respondents No. 1 to 3 and counsel for private respondent 

No.4 present.

29.04.2022

Junior of learned counsel for the appellant seeks 

adjournment on the ground that learned senior counsel is busy 

before the Hon'able Peshawar High Court, Peshawar. Adjourned. 
To come up for argyqients before the D.B on 25.05.2022.

4

(Mian Muhammad) 

Member(E)
(Salah Ud Din) 

Member(J)

25^" May, 2022 Learned counsel for the appellant, present. Mr. Asif 

Masood Ali Shah, DDA for respondents present.

Learned counsel for the appellant states that the 

appellant does not want to further pursue the case. He 

submitted an application for withdrawal of the appeal. 

Application placed on file.

Consign.

Dismissed as withdrawn.

Pronounced in open court in Peshawar and given 

under our hands and seal of the Tribunal this 25th day of 

May, 2022.

3.

s-,.

(Fayeeha Paul) 

Member(E)
(Kalim Arshad Khan) 

Chairman
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Junior to counsel for the appellant present. Mr. 

Kabirullah Khattak, Addl. AG alongwith Mr. Haseen Ullah, 

Assistant for official respondents No. 1 to 3 and private 

respondents No. 4 present and submitted reply/comments which 

are placed on file.

To come for rejoinder if any, and arguments before the 

D.B on 03.02.2022. The respondents are directed to maintain 

status quo till disposal of the appeal.

13.01.2022

-4-

(Atiq-Ur-Rehman Wazir) 
Member (E)

Due to retirement of the Worthy Chairman, the Tribunal 

is defunct, therefore, case is adjourned to 29.04.2022 for the 

same as before.

03.02.2022

I
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18.10.2021 Junior to counsel for the appellant and Mr. 

Muhammad Rasheed, DDA alongwith Syed Alam Zaib 

Shah, Litigation Officer for the respondents present.

Due to general strike of the bar, counsel for the 

appellant is not in attendance today. To come up for 

arguments on 28.11.2021 before the D.B.

(Salah-ud-Din)
Member(J)

■.V

Clerk of learned counsel for the appellant present. Syed 

Alannzeb Shah, Litigation Officer alongwith Mr. Kabiruliah 

Khattak, Additional Advocate General for the respondents 

present and sought some time for submission of 

reply/comments. Adjourned. To come up for submission of 

reply/comments on 13.12.2021 before the S.B.

18.11.2021

t.

(Salah-Ud-Din) 
Member (J)

c

i
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Junior of learned counsel for the appellant present. Mr. 

Kabirullah -Khattak, AddI: AG ..alongwith Mr. Haseen^ Ullah, 

Assistant and Syed Alam Zeb Shah, Litigation Officer for 

respondents present; I

13.12.2021
-
V

Representative of the respondents seeks time to submit 

written reply/comments. Adjourned. To come up for written . -i

reply/comments on 13.01.2022 before S.B. The respondents are 

directed to maintain status quo till disposal of th^ppeal

V.

r .

(MIAN MUHAMMAD) 
MEMBER (E)

•r

.
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services at disposal of the same DEO, without disclosing any 

purpose of the transfer of the appellant in the given style. 

Unless rebutted by the respondents during course of regular 

hearing, the impugned order on its face seems tainted with

malafide and result of unjust exercise of the Authority.

Therefore, this appeal is admitted for regular hearing. The

appellant is directed to deposit security and process fee 

within 10 days. Thereafter,/hotices be issued , to the

respondents for. submission^ of written reply/comments in
/'

office within lO'iijays after receipt of notices, positively. If the

/written repjy/comnients are not submitted within the

stipulated time,^ or extension of time is not sought through
/■

written .application with sufficient cause, the office shall

sub-’Hit the file with a report of non-compliance. File to come

^ up for arguments on 02.09.2021 before the D.B.■»

An application has been filed alongwith the appeal.

seeking suspension of the impugned order dated 16.03.2021

to the extent of appellant till disposal of the appeal. The

interim injunctive relief as solicited is granted. The

respondents are directed to maintain status quo till disposal

of the appeal.

02.09.2021 Due to summer, vacations, the case Is adjourned to 

29.09.2021 for the same as before.

READER
s.
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FORM OF ORDER SHEET
Court of

72021Case No.-

\Date of order 
proceedings

Order or other proceedings with signature of judgeS.No.

21 3
\

The appeal of Mr. Shahid Aziz resubmitted today by Mr. Noor 

Muhammad Khattak Advocate may be entered m the Institution Register 

and put up to the Worthy Chairman for proper ord( r please.

116/07/2021 \1-

\

I\ REGISTRAR\ \
This case is entrusted to S. Bench for preliminary hearing to be put2-

up there .

Q
\ CHAIRItAI^

Counsel for the appellant preseniv Preliminary arguments27.07.2021

heard.

The crux of the contention is that thex^^peliant* had 

challenged his transfer from present post departm'^.qtally and 

failing to get remedy from the department then appr^ched

'x
this Tribunal through Service Appeal No. 11012/2020 

judicial review of his transfer order. The order then passed to 

transfer the appellant from present post was judicially held 

not tenable and was set aside. Now, the respondent No. 2 

vide order dated 16.03.2021,. as impugned in the present 

appeal, has again transferred the appellant from the post of 

ADEO (Primary) office of DEO (M) Dir Upper and placed his

■i:



The appeal of Mr. Shahid Aziz SSt presently posted it disposal of the DEO (M) Dir Upper 

received today i.e. on 13.07.2021 is incomplete on the following score which is returned to the 

counsel for the appellant for completion and resubmission within 15 days.

1- Annexures A, B, C, E, F and G of the appeal are illegible which may be replaced by 
legible/better one.

2- Wakalat nama is not attested by the counsel of the appellant.

IMS /S.T,No.

72021Dt.

REGISTRAR ^ 
SERVICE TRIBUNAL

KHYBER PAKHTUNKHWA 
PESHAWAR.

Mr. Noor Muhammad Khattak Adv. Pesh.
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I
# KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

CHECK LIST
Case Title: SHAHID AZIZ V/S EDUCATION DEPARTMENT

S# CONTENTS YES NO
This Appeal has been presented by: Noor Mohammad Khattak
Whether Counsel/Appellant/Respondent/Deponents have signed the 
requisite documents?

1

. 2 ✓

Whether appeal is within time?3
4 Whether the enactment under which the appeal is filed mentioned?

Whether the enactment under which the appeal is filed is correct?5
6 Whether affidavit is appended?

Whether affidavit is duly attested by competent Oath Commissioner?7
Whether appeal/annexures are properly paged?8
Whether certificate regarding filing any earlier appeal on the subject, 
furnished?9 ✓X

10 Whether annexures are legible?
Whether annexures are attested?11

12 Whether copies of annexures are readable/clear?
Whether copy of appeal is delivered to AG/DAG?13
Whether Power of Attorney of the Counsel engaged is attested and 
signed by petitioner/appellant/respondents?

14

Whether numbers of referred cases given are correct?15
16 Whether appeal contains cutting/overwritinq? X

Whether list of books has been provided at the end of the appeal?17
18 Whether case relate to this court?
19 Whether requisite number of spare copies attached?______

Whether complete spare copy is filed in separate file cover?
Whether addresses of parties given are complete?

V'

20 ✓
21
22 Whether index filed?
23 Whether index is correct?
24 Whether Security and Process Fee deposited? On

Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules 1974 
Rule 11, notice along with copy of appeal and annexures has been sent
to respondents? On _________________________
Whether copies of comments/reply/reioinder submitted? On 

25

26
Whether copies of comments/reply/rejoinder provided to opposite 
party? On ___________27

It is certified that formalities/documentation as required in the above table have been 
fulfilled.

y
Name: NOOR Mohammad Khattak

firSignature:
Dated: 14-0:^2021

I

\



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR

SERVICE APPEAL NO. /2021

SHAHID AZIZ V/S EDUCATION DEPTT:

INDEX
S NO DOCUMENTS ANNEXURE PAGE

Memo of appeal1 1-4
2 Stay application 5
3 MNA letter A 6-7

4 Notification B 8
5 Order dated 11.8.2020 C 9
6 Departmental appeal D 10
7 Judgment dated 1.09.2020 E 11-12
8 Notification dated 31.08.2020 F 13
9 Cancellation order dated 14.09.2020 G 14
10 Appellate order dated 16.09.2020 H 15
11 Judgment/order dated 15.01.2021 I 16-22

Impugned order/notification dated 
16.03.202112 J 23

13 COC applications K 24-25
14 Notification dated 16-03-2021 L 26
15 Departmental appeal M 27
16 Wakalatnama 28

Dated: /____ /2021
APPELLANT

Through:
NOOR MOHA^VMAD KHATTAK
Advocate, High/court, Peshawar 

Flat No. 4, 2"*^ Floor, Juma Khan Plaza, 
Warsak Road, Peshawar 

0345-9383141



^ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
Pfi kr» tti !<h wa

*>fc -

PESHAWAR . L- '■ ribiiiial

'T2kSNo.
SERVICE APPEAL NO. /2021

DHted< /
Mr. Shahid Aziz, SST (Teaching Cadre) presently posted & placed at the 

disposal of DEO (M) Dir Upper.
APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Secretary E&SE 

Department, Khyber Pakhtunkhwa, Peshawar.
2- The Director E&SE Department, Khyber Pakhtunkhwa, Peshawar.
3- The District Education Officers Male & Female, District Dir Upper.
4- Ajeeb Ullah, ASDEO (M.C), transferred and posted in place of 

appellant as ADEO (Secondary) at o/o DEO (M) Dir Upper.
RESPONDENTS

SERVICE APPEAL UNDER SECTION-4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT. 1974
AGAINST THE IMPUGNED NOTIFICATION DATED 16-
03-2021 WHEREBY THE APPELLANT HAS
PREMATURELY BEEN TRANSFERRED & PRIVATE
RESPONDENT NO. 4 HAS BEEN POSTED IN PLACE OF
APPELLANT AND AGAINST NOT TAKING ANY ACTION
ON THE DEPARTMENTAL APPEAL OF THE APPELLANT
WITHIN THE STATUTORY PERIOD OF NINETY DAYS

PRAYER:
That on acceptance of this appeal the impugned 

Notification dated 16-03-2021 may very kindly be 
set aside and the respondents may kindly be 

directed not to transfer the appellant from the 

^ post of Assistant District Education Officer (M) Dir 
Upper. Any other remedy which this august 

Tribunal deems fit that may also be awarded in 
favour of the appellant.

ilecJto-<Jsy

Registrar

n l7

R/SHEWETH:
ON FACTS:

-d«yThat appellant is the employee of the respondent Department 
and is presently under transfer and placed at the disposal of 

1 DEO (M) Dir Upper.
VO

That the appellant was posted against the management cadre 

posts mentioned above through different orders/notifications. 
That in response to the said Notifications/orders regarding their



posting the appellant submitted their arrival reports and started 

performing their duties quite efficientiy and up to the entire 

satisfaction of their superiors.

That astonishingiy through politicai interference the appeiiant 
have been transferred and posted against the teaching cadre 

posts vide Notification and order dated 11.8.2020. Copies of 
the MNA letter, notification and order are attached as annexure
....... ............................................................................ A, B&C.

3-

That appeiiant feeiing aggrieved from the Notification and 

order dated 11-08-2020 submitted Departmentai appeais 

before the appeliate authority and where after fiied Write 
Petition before the Peshawar High Court, Daru Qaza Bench at 
Swat and the same write petition was disposed of with the 

direction to decide the Departmentai appeai of the petitioner 

one way are the other vide order dated 01.09.2020. Copies of 
the Departmental appeal and judgment dated 1.09.2020 are 
attached as annexure

4-

D&E.

That in response, the appeiiate authority accepted the 

Departmentai appeai of the appellant and directed (through 

No. Dated Peshawar the 31.08.2020) the respondent No.2 to 

cancel the order dated 11.08.2020. That vide order dated 

14.09.2020 the transfer order dated 11.08.2020 of the 

appeiiant were withdrawn by the respondent No. 2, but 
astonishingiy through appeiiate order dated 16.09.2020 the 
said canceiiation order dated 14.09.2020 has been withdrawn 

and restored the original transfer order dated 11.08.2020 by 
the respondent No. 2.
31.08.2020,
withdrawal/appellate order dated 16.09.2020 are annexed as 
annexure

5-

Copies of the notification dated 
canceiiation order dated 14.09.2020 and

F, G & H.

6- That appeiiant feeiing aggrieved from the transfer order dated 

11.08.2020 and appellate order dated 16.09.2020 preferred 

Service Appeal No. 11012/2020 before the Honorable Khyber 
Pakhtunkhwa Service Tribunal Peshawar which was aiiowed 

vide Judgment dated 15.01.2021 setting aside the transferred 
order dated 11.08.2020. Copy of the judgment /order dated 
15.01.2021 is annexed as annexure I.

7- That the respondents inspite the fact the previous pre mature 

transfer order dated 11.8.2020 was set aside by the august 
Tribunai through judgment dated 15.1.2021 again transfer the 

appeiiant from the posts ibid vide impugned order/notification 

dated 16.03.2021. Copy of the impugned order/notification is 
annexed as annexure J.



8- That feeling aggrieved from the impugned order/notification 

the appellant filed Contempt of Court Applications before KP 

Service Tribunal Peshawar which is still pending as the 
Honorable Service Tribunal has become nonfunctional hence
the CoC application was not fixed with in time and also filed 

Departmental Appeal against the said notification dated 16-03- 

2021 but till date the same has not been decided by the 

respondents. Copies of the COC applications, notification & 
Departmental Appeal are annexed as annexure K, L & M.

9- That having no other adequate and efficacious remedy, the 

appellant approaches this august court inter alia on the 
following grounds.

GROUNDS:

That the impugned Notification/order dated 16-03-2021 issued by 

the respondent No.2 is against the law, facts, norms of natural 
justice and materials on the record hence not tenable and liable to 
be set aside.

A-

That the appellant has not been treated by the respondent 
Department in accordance with law and rules on the subject noted 

above and as such the respondents violated Article 4 and 25 of 
the constitution of Islamic Republic of Pakistan 1973.

B-

C- That the impugned Notification and order dated 16-03-2021 are 
against the clauses I, II, III & IV of the transfer/posting policy of 
the provincial Government of Khyber Pakhtunkhwa.

D- That the impugned Notification/order of even date 16-03-2021 is 

also violative of the management cadre policy, therefore not 
tenable and liable to be set aside.

That the treatment meted out to the appellant is a clear violation 
of the Fundamental Rights of the petitioner.

E-

That the respondents acted in arbitrary and malafide manner by ‘ 
issuing the impugned Notification & order dated 16-03-2021 
against the appellant.

F-

G- That, the appellant has been discriminated by the respondents on 

the subject noted above and as such the respondents violated the 
Principle of Natural Justice.

That the appellant seeks permission to advance other grounds and 
proofs at the time of hearing.

H-



It is, therefore, most humbly prayed that the appeal of the 

appellant may kindly be accepted as prayed for.

Dated: J___ /2021
APPELLANT

SHAHID AZIZ

Through:

NOOR MOHAMMAD KHATTAK
&

MUHAMMAD MAAZ MADNI
Advocates

HIGH COURT PESHAWAR

CERTIFICATE:

It Is verified that no other such like appeal has been filed OR 
pending between the parties.

ADVOCATE
AFFIDAVIT
I, Shahid Aziz s/o Badshah Zada r/o Chinar Cham Shaw PO Dir Tehsil Dir 

District Dir Upper do hereby solemnly affirm that the content of the above 

appeal are true and correct to the best of knowledge and believe.

b
J^EPONENT

15701-1212781-7



^ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR

V.

SERVICE APPEAL No. /2021

Shahid Aziz VS Education DEPARTMENT

APPLICATION FOR SUSPENSION OF OPERATION OF
THE IMPUGNED ORDER DATED 16.3.2021 TO THE
EXTENT OF THE APPLICANT TILL THE DISPOSAL OF THE
ABOVE MENTIONED APPEAL

R/SHEWETH:

That the above mentioned appeal along with this application 

has been filed the appellant before this august service 

Tribunal in which no date has been fixed so far.

1-

2- That appellant filed the above mentioned appeal against the 

impugned order dated 16.3.2021 whereby the appellant has 
been transferred pre maturely.

That all the three ingredients necessary for the stay is in 
favor of the appellant.

3-

That the impugned order dated 16.3.2021 had been issued 
by the respondents in utter disregard of law and prevailing 
Rules.

4-

It is therefore, most humbly prayed that on 
acceptance of this application the operation of the impugned 
order dated 16.3.2021 to the extent of appellant may very 

kindly be suspended till the disposal of the above mentioned 
service appeal.

Dated: 9.7.2021

APPLICANT

Shahid Aziz

THROUGH: .li
NOOR MOHAi^AD KHATTAK 

ADVOCATE
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PAGE 06ANNEXURE

MEMBER NATIONAL ASSEMBLYB OF PAKISTAN

/■

PROPOSAL TRANSFER POSTING :

\

. 1. SHAHID LODHAN -deputy DEO(M) Upper dir.

2. SHAHID AZIZ - ADED (M) primary Upper dir
I

I

3. PIR MUHAMMAD - SDEO (M) wari circle.

4. MUHAMMAD HANIF - A SDEO (M) wari circle.

5. MUHAMMAD IQBAL- A DEO (F) P & D & ASDEO Barawal.

6. MUHAMMAD ZADA- ADEO (M) transfer to GHS Katan Upper dir.

-

7. MUHAMMAD RIAZ -SST GHS ADEO Dir upper.

8. SARDARAZ KHAN - ADEO (iitigation )GHS Molaiger GHS

f

\

/

*

*
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1. ABDUL AZIZ -SST GHS seri sultan khel to ADEO (M) primary EST Dir.

2. MUHAMMAD HANIF -5ST-GMS gamdat to ASDEO wari

3. PIR MUHAMMAD -ASDEO wari to ASDEO elitigation DEO (M) Dir upper 
(vacant).

4. MUHAMMAD IQBAL- ADEO(F) To ASDEO Barawal

5. MUHAMMAD RIAZ SST GHS MOLAVI To ADE O (F) P & D DIR UPPER

6. NASEER AHMAD SST GHS WARI TO ADEO DEO DIR UPPER

7. HAZRAT WHAB (ASSISTANT) SDEO (F) WARI TO SDEO (F) WARI

8. MUHAMMAD KHAN DEO (F) TO SDEO (F) WARI 

9. MUHAMMAD ZADA ADEO (M) DIR.

1

V

1
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Directorate of Elementary &. Secondary Dducation Khyber
Pakhtunkhwa ,Peshawar

NQ.5003‘/F.No.32/voi-4/SST(M)/Transfer Cases 

Dated Peshawar the 11-16/2020

<1'

To

The District Education Officers,
/

(M) Dir Upper,

PROPOSAL FOR TRANSFER/PQSTING 1Subject

Memo;

I am the directed to the subject cited above and to enclose

Herewith aproposa! bearing no.nil dated 14.05.2020, for your perusal 
and to ask you to submit your report and apprise this office which if them 

belongs-to management cadre and which pertains to teaching cadre, so as 

to proceed further into the matter as per rules please.

Deputy Director ,(Esta,b)

Elementary and Secondary Education 

Khyber Pakhtunkhwa

Endst.no:

Copy of the above is to:- 

l: P A to Director (E & SE) Local Directorate.

Deputy Director (Estab) 

Elementary & Secondary Education 

Khyber Pakhtunkhwa
i.'1

5



•Directorate of Elcrnentaj^' ^^econdary Education

■yhvber Pakht’inkhwa, Pes-nawar
, ■■

, ■■ ■

• r-y- ■' .~,7 </P.Mq 32;Vo!
Dated Peshawar the,-V-^/ 0 ^:^3020

Mo. .»

i 0 . icn Oniccrc; '^The District Educat
(tvh) Dih'Upper. ,/

fort RA.M S FER/iQSTliiGPROPOSAL'1.' . .: ■ Subject: - 
:' • -.iV.emo; and to enclose 

oerusal and.
directed to too sobiect cited above

ed 14-0S-2020, for youra rn
1

M o. M i 1 d c 21 bearing office w'hic'n of themherev/ith a propose

:' to ask you 

. belongs to
' .to: P.rgc.eed.f.'drT.'PD-f^

thisreport and apprise
nd w'hich pertains

rules please.

to submil. your
Management-Cadre c

teaching cadre,.so asto

2S per•;;
A

'■

\T^
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.Kaattfl

Dep-utv Db^ectocfEstab)
gi--Secondary Education 

Pakhtunk'nvva
■'I;:'. . Elementary

Khybcr
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Deputy Director [Estahl
8.: Secondao/Education
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Ei-.mentary
Khyber Pakhtupkhvja
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I' u\^EXoQ.B

^ DIRECTORATE OF ELEMENTARY & SECONDARY EDUCATION 

KHYBER PAKHTUNKHWA PESHAWAR

NOTIFICATION

The competent authority is pleased to order transfer/posting of the following 
their own pay scale,with immediate effect in the interest of public service.

in

remarksTo(posted as)fromName of disiqnationS
ADEO(primary)o/o DEO 
'(M)Dir upper

Vii2GHS seri sultan khelMr.abdul aziz SST(T.C)1.

ViiladminstrativeGHS katanDEO(primary)o/o 
DEO(M) Dir upper

Muhammad zada (T.C)2.

basis

Vice ii 5ASDEO Circle wariGMS Gamdar.Muhammad hanif (SST) \3.

AVP underASDEO Circle barwalADEO(F)at o/o 
DEO(F) Dir upper

Muhammad iqbal (M.C)4.

administrative basis

AVPASDEO circle s LarjamASDEO Circle wariPeer Muhammad (M.C)5.

ADEO(F) at o/o DEO(F)
Dir upper___________
ADEO(secondary)at o/o 
DEO(m) Dir upper

VICEII 4G.H.S Malavi6. Muhammad riaz
SST(T.C)

Viceii 8Naseer ahmad SST(T.C) GHS wari7.

Vice ii7 adminstrativeGhs wariADEO(secondary)at 
o/o DEO(M) Dir upper

Shahid azizSST(T.C)8.

basis

Note;

1. posting/adjustment of teaching cadre officers shall be considered as stop-gop arrangement till the 
arrival of management cadre officers.

2. the order of the above mentioned teaching cadre officers will be effective subject in the condition that 
be will give an understanding affidavit on leval papper /stamp papper DEO(M/F)Dir upper to the effect 
.not to claim seniority of management cadre.

3. charge report shouid be submitted in ail concerned :

4. NO.TA/DA is allowed

5. the terms & condition mentioned in their appointment order as reaching cadre will remain intact.

DIRECTOR
/

Elementary 8i. secondary Education

Khyber pakhtunkhwa

--.F.N0.12/V0L-/ADE0 ,(M) Transfer dated 11.02.2020Endst :no.

Copy forworded to the: 

l.district education officer (M/F)Dir upper

2.district account officer Dir upper

3. Officers concerned

4. Master copy
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OiRECTO'Rj'xl'E OF ELEMENTAR Y & SECONDARY 

EDUCATON KHYSER PMKHTUNKHWA PESHAWAR

.1/;
£iC.'lT/OfV •

7'/ii- Co.'ti/icfL-r; AuU\oriT\- I’.J r.lFiLH-d lo order lrQ:\:f<r/p<jhin-A uj ih<r Jollo'^-h;^ 
f's it) f/iciV fn»’n |}<^v jctiic. u’l'r/i rfi'rci in f/iv interest cj public sir’.'Icc.

To (postil! os)
f/

r: -/o.e4 VTorr)
\'I12\Mt\AhH\il .HjI:

\T3rtT.CjV,
ADEO(rrh:uiry)ni 0(0

Dt:0(M) Dir Upi^r
CHS Seri Suilitn 

KMi ' ■
!>: .'rr':

Vi'I urJiT 
Acln-[iiit.rtrair.-i: C 

iHIT Is

ii! ' j GUT Knido 
0/0 DEOiSi) 0!r 1
Opr“-'<‘____________ ' - —

[T.r;

- W -- 
i tr- Vicc^i(•{r.Muh.aiutriail ilauif 1 ;• .-l^SDi-'O Ci>c/<.’ ''yariG(V{6’ Comilo:\

SST , •.i ■

ADEO (F) ai ' 0/0 ASDEO Circle AVP/undcr
AduilldsIruliHC

basis

\,y AVr. if-rxif
^ f'A.'.c;I

D£Oi''f) Dir Upp<.r

.. i Air. Pier iA\ii'j.\u:tnad AMP •AFDEO Circle slarjutn -jASDEO Circle i^’arf■r'v
.■•:i

I'
-i- rAA.C)

j,^o£o,rj -ct n/o
DW(F) Dir Upper

}. !r. i'. i'! I h 11 ••71! ri- J v; ;—
SEu'iTC]

(riiS'S

Vlcc'iAADEOl~rcond(iry)'j!
OfO DEO(M} Dir
Upper______

I GUF

Mr. Kcjeer Ainnv.d EOT j G':.S‘ii'eir' 
fT.'Cl I; ;;

, Lf i ^.Ir.FhnhidAMiSrJ'
./T.Cj.-

'Mcr ' HrU\:r 
■ AtiHtbr.Grullec 

/•■■•.rIs
i O'O 'DEC:(M}
i Upper

!:•■

M' Dir

.•N/ji'c;

Foslinv/AcijusiTucu! of rcccrfinr Cudrr: Officers shell be . cor,zidtrcd 
' ' • Grrun^euirnt liU '.h: emva! of Mev.eyemeet i'.cdrt offterrs. ■

as s1op~^ap

■

f/’ic orpi;/ i.if :iio i.-c-'jy: ':H’OJUzn^'J ‘jfp.cfri \,-il! t\- ffcctivi: subjvci m cnndtiii)})

!r^! ,7;- irV.i yiy^ ;7ii ::r.:!L-r:tjc::'.y/afUiny.i: on loyi:: ;v.r.Kr/uo.n-,p prp-.T rc DEO (M^F) Dir ljpp<r lo f/v
rfre’. nr,: ic L'.';3im .vr'iin.-ir.'cJ Mcnii^.'.nn-ni •.'li/.Vi'. 

i. Cnrirgc Report simu!:! -.f: .jiJ.i.’fM'iicr/ io t;:;.' -urri'rn,7.;

/. U'o TA./OA is a'inwed.

• 5. Till’ term's i cor.ddicrj mcuticiicd in '.iicir cv;>Din.im:nl order c.^ lehching cadre
li'.!c.c:i. ■■ ■ .

' yF I
O:'

fit rcmcln'i'

D7:l£C70S
i.1; Secondary' EidiicaGicn 

Riiybcr Pn'rJuunrJ)
..'V

O' - 'AN
U'lcl—' A Di.t I’A.'i Tror-fen Dued f/v Pcjii

wn
;

1! On'rreis!: So. hiOOCTvr-cj

Copy foi-.-.\r.-ilcri to

1: District EUnention O'TTcfr Dir Ueper. 
• 2. District AccO'jo.ts OjJtCcr Di- Uopl-^

.2: OJTi'ccr.’, Coi'.ccrr.id,

■ ■•r

/•\

•v'

Cl-.f 
Depory Tltt'-ccolor.(csrcbi 

- 'Educe 
Khyber iTtMumikha

Hosi

(b. i

;v , y

.
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r, •
;'.•-•- . /- '̂T--3r

: The'Honorable Secretary-'ESi'SED ,
■ ^ . I^^V'^sf.Pakhtunkhv^ Peshawar, V

- .
*. r.. •

■ . ■

••••.•.-■Subject; , ^SEmroSlMEHDRAj^^eF-pQSTINGSfflAIVSFER^^^^
• .iM&F)-OFFF[CE5DISlT^rcf-0m'UPPFR.

- ■

r •,
;Ri;5ir:,. :. .. profound.!- would Pfkerto invito >our kind-ittodtlon .to^of^bstldgs/tronofors of

■; ADEOs/ASDEOs (Mfi^F) Offices Dir Upper have been Issued vide office of Direct, -Or.E2£!5E;EndsC'Mo;
■ l^o: 32/Voi^/ADEbs (M) Transfer Dated Peshawar the'; il/OB/2020 (copV'attached);' ■•
. In the Instant order-Serlal-No's^Z.d and 'B have beenTharge'd and .transfarr'ed an administrative' ' '

. grounds; while-before.issui^g■:■■oVde^s.^:no;^er^o^^i■rheaVl^g>etc:hav5^bGen■ indde■.ndithe?ii ^vas■ : ■

; ; 'rif6rmed abouttheprocedLJrEs,-that what kinds of ch'arg^ldi/eledaEBinsti'us.'

;-;'iF ahvcharges arrpfoved ,again5t usin any inquirv then-wWypfoper'adtion has noPbeeri taken^'

•.. ••;. against the behenclaries;Whdihbve;bdeh adpdintedVprorindted^^Whidh is^^^^

;■. '-As aniatter, of fact Vinitiaharbdn is.requir6d:3galh^:^e;i.Eriefidar1es;Bridicdmpetd 
■. wHo-are wholly respohslbi'e-.fdr such'kinds bfmlss-use'of powers dr other riegligencei ,■ ■

,;Before';.tssutng-.bur ;transfer;.:Gfders The-dlrdcTnr'''E^EDVfomardedf'a--idrtEr.^tD--the'''^Distrirt ■' •■■ .■

. Educ-atidn-;.0ffic5r.:(fyil/blri-Upper^videiNd;50D3yF;:'ihlan32A/ol-4/bbted :-lG/d6/2620,seeking
.. -Wnformatidn- ’stiout t'pd5trrigs/trah:sfers ;-cf F-AdeDs ,-;'ptdpdr.vTdentiflcatldn -teaching ■■ aWd'- 

-managern'ent-cadres'bfficers'along \vlth proper prQposal/recommehdatioh duliY'slnged by lo'cah 
^'.MNA^^Dir/Upper-oh'-specific: letter^pad'.(copy'attadhedlThe-preseht': situation-.Indicate -that ...■:• 

-. •proposai/recommendations sub'm'itted by iocai MNA Is wholly'implemented and evenfjallyiwe '

. • • have charged and transferred on ad'minl5trative''grounds, which is denoting that the orders has

been issued only on the political-pressure of local MNA for'ultericir motives;

One Muh'an-.rtiad-Ri'azSST .appdinted.through NTSon'Sep ,201B and still in a probarion period and 
his-appointm'ent order has'not yet been regularized ypostEd'as-ADEO{P8iD) a'gaihsfMuharrimad ' 
Iqbal ,(MC)whlch'Is-against. .'poilcA while another-one-namely'luqman"SST{IT) ha'5.'arso'been -

posted-as-ADEOIS] which is technical one'and not 'eligible for th'e .post.'so-both'the .ordersi'ar'e
•''i'against'nQrms-a'nd.'nj'lesand'-'heedscan'celiatiohonmerlt'..

••: Moreover,-Abdul AzIz'a'pp'oihted as ADEOIp) is also NTS-a'ppointee,.
It-iS'-pertin'ent to mentian'.'that.one.MuhammadiHa'nifSSthas-bee'n'adjusted as ASDEO against pir. v' ' 

■ ••Muhammad ASDEd'(MC),which is dear violation of policy..-

; ;• .ln,>'/iev^.;of theiabove'/quoted. facts- that .our transfer orders:.have"been Issued on political 
• ;• • 'Influerices'-having.ho legaljstatus which'is against the s'e'rvlce^Rules arid thereforeV

. r
1- . • ■;•

2'-,'I

4. .' •

■ -■ -.-s ..

are-humbly

. r'equestihg to ;please..withdraw the aforeme.ntioned transfer-orders and intact us'o'n previous • 
stations.'-,

" • -.'Ho'plng.thatmy request .wl!) be dedded on merit'-accdrd'lng'.fothe prescribed^mBnners'piease-.’.

we

; of•,tlte'';ab'Qve;:.q\jbted.,::-fects;that'-.my-;trBnsfer:;art'ers:'h'ave-.b'een-.issij'ed--on'-:pQiltlt:al
Influences having.nd-reg3!-'status whIch-'lS;agaihst the;servIce.R'u!es'an'd-therefDrB kam'.humblyTequestlng to please' 

-.withdraw the aforementioned transfer'ordBrs'andintact me on p'rev'ious'statlcn/ position, '.i,.- . - '

i:hopithat'mv-case'wl!rbe'de(:lded'-bn-'merlraccordihg'to'the pr'esc'ribBd nian'ners please..':' •

f ’

•••Th'anks'-fdryoufs'klnd. anticipations.-.-I::.;;;.• v- -.r--

■ ■■•■ •.

' :• •: ■

i
j.

• Yours''sincerely/

' MUHAMMAD ZADA,'SIGHS'Katan V". 
Ex;ADEO(Prirnarv Establishment)'Male Dir Upper.

V; • ^

i'

i •
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PESHAWAR HIGH COURT. MINGQRA BENCH(DAR-UL-OAZAl,SWAT

FORM OF ORDER SHEET

Court of

of,Case no,.

Date of order I Order or other proceeding with signature of judge and that of 
or proceeding parties or counsel where necessary____________________ _

321

W,P N0,829-M/2020 with interim relief01.09.2020

Present; Mr.Noor Muhammad khattak, Advocate for 
the petitioners.

WIOAR AHMAD J.-This order is directed to dispose'

Of the petition filed by petitioners. Under article 199 of the 

constitution of Islamic republic of Pakistan, 1973. with the

following prayer;

It is therefore, most humbly prayed that on 
acceptance of this writ petition the inaction of the 
respondent no.l by not deciding/dispose of the 
departmental appeals of the petitioners in light of 
Clause-XIV of the Transfer/ Posting Policy may be 
declared as illegal, unconstitutional and ineffective upon 
the rights of the petitioners in light of Clause-XIV of the 
Transfer/Posting Policy of The Provisional Government 
Any other remedy which this August Court deems fit 
that may also be awarded in favour of the petitioners.

2 Learned counsel for petitioners at the outset requested 
that he would be satisfied, if respondent No. 1 is directed to 
decide departmentakappeals of petitioners within fortnight.

3 Request of lerned counsel for the petitioners seems 
genuine. Respondent NO.l i.e Secretary E&SE Department 
,Khyber Pakhtunkhwa is therefore directed to decide 
departmental appeals of petitioners within a period of fourteen 
days posively, after receipt of order of this court but strickly in 
accordance with law and rules.

the petition in in hand is disposed of4.
accordingly.
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01-09-2020 £^.P/\i9. S29-M/2020 with Inlerim Relief 

Present:
1

/Wr. Noor Muhammad Khattak, Advocate for 
the petitioners.

•c 4, * * * *

'i^l^DAKJiEJdlMhM: This order is-directed to dispose 

of the petition filed'by petitiqners, under Anicle 

the Constitution of Islamic Republic of Pakistan

I 199 of

, 1973,

rayer;

,'S therefore, most humbly 
prayed •. that
'''rit '‘'petition the

.acceptance of thison
inaction of the 

respondent No. I by not deciding/dispose 
of the departmental appc'als of 
petitioners in light of Clanse-XlV of the 
Transfer/ Posting Policy may be decl'ared 
as illegal,, unconstitutional and inerfeedve 
upon th'e rights of the petitioners. That 
the respondent No. 1

the

may please be 
directed to dispose of the departmental 
appeals of the petitioners in liahf of 
Clause-XIV of the Transfer/Posting
Policy of the Provincial Government. Any
other remedy which this august Court 
deems ft that may also be awarded in 
favor of the petitioners.”I
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UK O t■ govi^rnmentofkhyberpakhtunkhwa 
FLFMFNTARY & SECONBARY EDUCATTOH DEPARTMENT 

4 PE)E&SED/2-l/Genoral Transfer/Posting /2020

Dated Peshawar the 31.08,2020

.A'aS
M No.

<5I5
/*■j: •

N'-' •; ( ft
■

I
t

»
To: X • ■ ‘lOY

■ The Director,
Eleriientary & Secondary Education 
Kh'>’ber Pahhtunl-dtv.'a,
Peshav-’ar.

t.:i

K' •

.APPEAL FOR WITHDE.AWAi. OF POSTTNGSm^ANSFER5 ORMBJIl _ 
RJO ADE0s/ASPE04fM,ri OFFICES DISTETCT DIR UPPEK

Subject; -

.X'tJ'i

Dea.r.S'ir. I

! am directed'to refer to the subject noted above and to intimate joint appeal of Mr.

■ Shahid'A.ziz, SST GHS Kattan (B)'E>:-ADEO (Secondary) Male DirUpper, Muhammad Zada SST 

GHS Kattan (B) Ek-ADEO iTrimary-;} Male Dir Upper, Muhammad Iqbal. ASDEO Brawal Ex- 

ADEO (T'tED) Female Dir Upper and Peer Muhammad Ex-ASDEO Male VVan Circle DirUpper, 

reauested for v.qthdramal of transfer orders' and restoration at their previous• wherein they
M--'

simion/oositions is accepted.
therefore, direcicd to cancel the transfer orders of the above appellantsIt is

immediatsl-v..and subimt compliance report for perusal of the competent aulhonty.

■ IV-
Yours faithfullyr

■ V•:U> 1.K-
I-' End; ns nhovc:

Endst; No & date even
SE CTION^ b rbl G-mlfiRJA'hA R V)

1:•cv.

ty: p?:1:
CoDv fop-varded to:-

1. ' The DEO (Male), Di.sirict Dir Ijppcr, for similar necessary action
2. PS to Secretary. Elementary ,A' Secondary Education Deparimem, PesHawar. 
' PS to Str-i: Secreiarhi EASE Dep.anment, Peshawar.■A D .

\ ./ \h)A: ‘
A.h'..
IT ■. P •

u■ •u\Ai\ ... ,.SECTION OFFlUhH^^^VlARV)
\r

■'ft M 'ft"'' ^0 H
41t-znga

£=•m *;■«
■ m
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.IaA DIRECTORA TE OF ELEMENTAR Y & SECONDAR Y . 
, EDUCATONKHYBER PAKHTVNKHWA PESHAWAR

• *

■OFFICE ORDER.>

i
withdraw ther/ie Competent Authority is pleased to 

Transfer/Posting Order bearing No. 29471-75 dated 11-08-2020 in respect of the following . 

officers )n the light of the Admin: Department letter No. SO (PE) E&SEED/2-1/General ■ 

fransfer/Fosting/2020 dated 31-08-2020, in the best interest of public service.

Previous PositionName DesignationS.N 1

ADEO (M) Secondary.at o/g'DEO(M) Dir Upper.^4r. Shahid Aziz SST GHS KalianN
y ,v/,, Muhammad Zada SST SST GHS Kalian ADEO (M) Primary at o/o DEO(M) Dir Upper.

ASDEO (M) Circle barawal Dir Uppe r.Mr. Muhammad Iqbal ASDEO Barawal'S'-
ASDEO (M) Circle Wari Dir Upper. \Mr. Peer Muhammad ASDEO Larjam.'4.:

DIRECTOR
Elementary & Secondary Education 

Khyber Pakhtunkhwa Peshawar

Dated Peshawar //leW
■ \

/F. No. 32-4/ADEO's'(M)Transfer.
\

020,
Endst: No. I

Copy of the above is to the:-

r.t the letter No. SO (PE) E&SEED/2-1/GeneralL, Section Officer (Primary)
", ’ Transfer/Posting/2020 dated 31-^8-2020,. 
2. District Education Officer (M/F) Dir Uppe

■VV.

r

3. District Accounts officer Dir Uppe 

4: Officer concerned.
PA to Director, (E&SE) Khyber Pakhtunkhwa, Peshawar.

r.

■■5

:6. Master File.

Depiity Director, (Estab) 
Elementary & Secondary Education 

Khyber Pakhtunkhwa Peshawar ■u
y ■

H
■r:'-A V..

h '
cr •

\j

'•'i

✓

1

a
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;o.. ■- .‘Owcrfen QJpi:er (Primary)
■.,'1 ■ 
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rHiii^jVrftissdtia/SOIO-dht^d 3
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DIRECTORA TE OF ELEMENTARY & SECONDARY 

EDUCATON KHYBER PAKHTENKHWA PESHAWAR

o
'■iIv,;- !\

-Nf--:s
M''-':;■

-r-•;;
A- . 'OFFICE ORDER.

V

The Coinpe-teru pleased withdraw - the
■ Mamfer/Postijig Order bearing No. T10-14 dated ■ 14-09-2020 in the light of the Admin; 

iOepa} pnent letter No.SO'' C.PE) EdiSEED/l-l/General Transfer/Posting/2020 dated 16-09-

o uthonty IS to

■ 2D20,,fi'orn the date of issuanceGfi/he best interest of public•: seiwice.
\

DIRECTOR
FJernentaty dc Secondaiy Education 

Khyber Pakhtunkhwa Pesha^var

1<-
/ ■Endsi: A'o. / r ^ ' '"Ef. .Vn. j ‘ Doled Pe.dicnNa.^' ihclffJjgQlO..'2-A/ ADEO > fyOTransfcr.

i ■\\

Lopy of the above is to the:-

J. Section Officer {Primaiy)
Iransfer/Posting/2020 doted 16-08-2020..

.yDisirict Education Ofiicer (M/F) Dir IJppe 

■■-■'3. District Accounts ojficer Qir Upp 

4. ^Officer concerned.
3. PA to Director (E&SE) Khyber Pakhtunkhwa., Peshawar. 

:/j^Dklaster File.

w.r.t the letter No. SO (PE) E&SEED/2-1/General

r

er.

■:W-

Depuy DirectorfEstab) 
Elemahtaiy & Secondary Education 

Khyber Pakhtunkhwa Peshawar

A trjp’cs'-s:./-/rf
I

f

/•
\'.

"TF:
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C'
■ r- BEFORE THE KHYBER PAKHTUNKHW&^FRVirF TPTRiinp^i

PESHAWAR iJiW®
v '..»5

DAPPEAL NO. l l o4. ) ./2020
. Mr. Shahid Aziz, Presently posted as ADEO.(Secondary), 0/0 DECttl^TDir^

■ ; Upper Under transfer/posted as GHSWari, Dir Upper,

VERSUS
1- The Government of Khyber Pakhtunkhwa through Secretar|(\|^Ei* 

Department, Khyber Pakhtunkhwa, Peshawar.
2- The Director E&SE Department, Khyber Pakhtunkhwa, PeshavvS^=
3- The District Education Officers Male & Female, District Dir Upper.
4- Mr. Hazrat Luqman, SST (IT), GHS Katan Bala under transfer/posted 

as ADEO (M), 0/0 DEO (M), Dir Upper.

1

RESPONDENTS

APPEAL UNDER SECTION-4 OF
PAKHTUNKHWA SERVICE TRIBUNAL

THE KHYBER
ACT 1974

AGAINST THE IMPUGNED TRANSFER ORDERS DATED
11.8.2020 & 16.9.2020 WHEREBY THE HAc;

ON THE BASIS OF POLITICAl
IMTERVENTION against TEACHING CADRE POST AND
AGAINST THE APPELLATE ORDER DATED lfi.q.2n?n
WHEREBY THE DEPARTMENTAI APPFfli
APPELLANT HAS BEEN RFIFrTFD

BEEN ■
TRANSFERRED

OF THE
ON NO GOOD

GROUNDS

PRAYER:
That on acceptance of this appeal the impugned orders 
dated 11.8.2020, 16.9.2020 and appellate order dated 

16.9.2020 may very kindly be set aside and the 

respondents may kindly be directed not to transfer the 
appellant from the post of Assistant District Education 

Officer (Secondary) 0/0 the District Education Officer 
(M)/ Dir Upper. Any other remedy which this august 

aa^tribunal deems fit that may also be awarded in

/SHEWETH:

1-

f avou

!■

' -S e .r y 5 c 'F.i ^

Js'

ON FACTS:

1- That appellant is the employee of the respondent Department 
and is serving as Assistant District Education Officer 
(Secondary) in the office of District Education Officer (M), 
District Dir upper quite efficiently and up to the entire 
satisfaction of his superiors.



L^U mmIhtl- ■Sî ^^\
; r.\ '3■ ^"15,01.2021 ,;

■im '
Appellant, present through counsel.

Riaz Khan Paindakheii, learned'Assistant Advocate General

aiongw-ith. Wahid Gul ADEO for official respondents .No
.

present.. Counsel for private respondent No.4 present.

Vide detailed judgment of today of this Tribunal placed 

file of service appeal.No. 11009/2020 titled Muhammad Zada Vs,

Education Department, instant .service appeal is accepted and

.1 to 3

on

the impugned notification in respect of posting transfer of the 

appeilant, stands set aside. With no order as to costs. Fil.e be

consigned to the record room.

■ ANNOUNCFO. 
.15.01.2021/

(Mian.Muhammadj 
Member (E)

J’e tare-1‘ ■ VW

i-Z

of Preseritsfifu^ 'if ..Vr/uiv-s.'-s.M. _

N u m bti :• G i r   .......

CorsvC.^f; ■'

U r i ;

Tc-tu’___ _

10- .̂* dt?
.... 'r----

NsEgt,;; r-..;'
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BEFOS^E THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

•— .. 'Service Appeal No.11009/2020

Date of Institution 

Date of Decision
22.09.2020
15.01.2021

Muhammad Zada, presently posted as ADEO (PrimaFy)'Office of DEO (Male) 
Dir Upper under transfer/posted as.GHS Katan, Dir Upper.

(Appellant)

VERSUS

L.The Government, of Khyber Pakhtunkhwa through Secretary E&SE 

Department, Khyber Pakhtunkhwa Peshawar and three others.

(Respondents)

Present:

Noor Muhammad Khattak, 
Advocate For appellant.

Riaz Khan Paindakheil,
'■ ’ Assistant Advocate' General For officlal respondents.

Asad Zeb Khan 
Advocate For private respondent.

MEMBER (3) 
MEMBER (E)

ROZINA REHMAN 
MIAN MUHAMMAD

' Oik
. JUDGMENT

ROZINA .REHMAN, MEMBER: This judgment,is .intended to.dispose of four
t •

. connected service appeals including the present one bearing No.11009/2020

titled Muhammad' Zada Vs. Education Department and others, as common

question of law and facts are involved therein,

'W
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a
' Shahid Aziz and-Peer 

11.08.2020 and 16.09.2020 

allegedly on the basis of

^»e.'35@ted;the notificatioh dated

Whereby.,they have

intervention and in violati

been transferred
political

, . 3. Precisely stated facts of the

of .the ■
case are th^t appellants

They were transferred

are the employees 

vide impugned

recently 

and as such, under the

respondents' Department 

notification ■ and order. dated 11.08.2020. Private 

on Adhoc & School Based. Policy 

posting policy,, they

respondent has
been'appointed

transfer
are non-transfera'ble ampjoyees of the

department but despite that 

Aziz against the

respondents posted Muhammad R 

Management Cadre, therefore
laz' and Abdul 

the. impugned notification
and order dated 11.08.2020

are violative of Clause-I n, in and IV of the '
transfer porting policy of the. Provincial Government. The 

aggrieved from the
appellants feeling

impugned notification submitted departmental
appeals 

Peshawar High Court and 

respondent to decide

where-after filed Writ Petition before the
Hon'ble

was disposed of with direction to■the said Writ Petition

the departmental appeals. In response, departmental 

by the appellate authority and directions
appeals were accepted 

3 were issued for cancellation of the 

Accordingly, the impugned orderimpugned order dated ' li.08.2020. 

withdrawn but astonishingly
was

the said cancellation order dated 

was withdrawn and the original impugned transfer'.order
14.09.2020

was restored
hence, the instant service appeals.

A
9. Learned counsel for appellants contends that the impugned 

and 16.09.2020 are against law
^’T^onotification

and orders dated 11.08.2020

tacts and norms of natural justice, hence, 

were not treated by the Department

not tenable. That the appellants 

in accordance with law and violated' '
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w vrI \
; . ,. Articles 4 & 25 of the Constitution qf Islamic Republic of Pakistan

, 1973. He
argued that,the!mp-ugned.notifications-are against Clauses-I, Il/.lii and IV of

the transfer/posting policy of the Government of Khyber Pakhtunkhwa. 'He

submitted that .private respondents are from'Teaching Cadre while
the post

against which they were posted is. of Management Cadre and thus the

■treatment meted o-ut to.the appellants is a clear violation of the fundamental

rights of-the appellants and lastly; he submitted that transfer orders of all the 

appellants are politically motivated, and were never issued, in the public

interest, therefore, appeals were requested to be accepted.

5. Conversely, learned. A.A.G assisted by learned 

lespondents, strongly opposed the contention

counsel for private

of' learned, counsel for

appellants and fully supported the impugned notifications 

the ..appellants-were transferred under

He argued that 

a general transfer posting policy and 

the order was passed in the. best interest of the public. That neither the

appellants were victimized nor there was'any malafide

respondents. It was further argued that there was neither political nor other 

ulterior motive behind the posting transfer of the appellants, ■

on the part of the

6, ' We are conscious of the fact that transfer of any Government servant'

be made by the competent authority in the exigency of service and 

public interest. No Government servant has a legal right to remain posted at 

■a particular place but where transfer order is malafide and for, an extraneous

can

consideration to accommodate some blue eyed chap is justifiable. In such an 

Ij eventuality, the matter would squarely fall within the jurisdictional domain of 

Service Tribunal. In the instant case, vide notification dated 11.08.2020; the'

present appellants were transferred in the interest of public service. They 

...filed departmental.appeals on 18.08.2020 and aiso filed Writ Petitions
in’the •■. .

I



7Av •
4.

august Peshawar High. Court which was disposed of with direction to the

appeals within a period

on 31.08.2020, when their departmental appeals

.. Secretary E&SE Department to decide departmental 

of- 14: days and "it was

■ accepted and directions were

the appellants. Accordingly vide -office order 

transfer order dated 11.08:2020 was withdrawn

were

issued for cancellation of the transfer orders of 

dated 14.09.2020, posting

in the best interest of public

service but again, vide office order dated .18.09.2020 order dated

14.09.2020 was .withdrawn. As per Clause-I of the transfer posting policy of

the Provincial Government, all the posting transfers shall be strictly in public

interest and shall not be misused to victimize the Government 

per Clause-II of the policy, all Government servants

servant; As

are prohibited to exert

political', administrative any other pressure upon the posting transfer 

authorities for seeking posting transfers of their choice and

or

against the public

interest. In the instant case, certain documents 

clearly show that all these transfers 

transfer posting available on file

were placed on fie which

are politically motivated. The proposal of 

was properly mentioned in the letter dated

16.06.2020 add.ressed to the District Education Officer (Male) 

which the District Education Office

Dir Upper vide 

was required to submit report in the light 

of proposal dated 14.05.2020 and accordingly the impugned notification

r

was

issued vide which all four appellants were transferred. Despite the fact that 

their departmental appeals were accepted and the impugned notifcation 

withdrawn- even then, another office order was made and. the notifcatidn 

vide which the impugned notifcation had been cancelled/withdrawn 

again withdrawn and impugned earlier notifcation 

best interest of public service was shown.

was

was

once was restored. No

II
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r.7 The Supreme' Court of Pakistan

■Government of Punjab tfirough
in the case titled Zahid

.SscretarY/ Local Government 

Development, Lahore and 2 others [PLD 1995 SC 530]

Akhtar v.

and Rural

/■held that:

“The transfer,of a civil 

and are based on the considerations 

-legally sustainable"

servant by political figures which are capricious 

not in the^public interest, .are not

8.. . The Supreme Court of Pakistan has pronounced 

the competent authority has power to 

but such transfer order be

shall not be passed arbitrarily 

considerations and colourable

in various cases that

pass,a transfer order of a civil servant

passed fairly,.justly, impartially, judiciously and

malafidely, motivated by political 

exercise of the authority, The transfer order

which is politically motivated, in colourable exercise of the authority 

Without wisdom' and good
, passed

sense, is not a judicious order, such

arbitrary and fanciful, which is'not maintainable.
an order is

9. In view of the aboye, instant service appeals 

impugned notification in 

aside. With no order

are accepted and 

respect of transfer posting of appellants, stands set 

as to costs. File be consigned to the record room.

ANNOllNfFn
15.01.2021 /

K-
(Rozin^Rehman)

ct(Mian Muhamm"^) 

Member (E)
y .

^raie -of

Toh-u;J____

C F.,.:..... .sre

r-"

IV«.

orc<;

-2-y
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directorate of elementary & secondary

ED UCA TON KHYBER PAKHTUNKHWA PESHA WAR ; 23'"2
!■ \

NOTIFICATION
^ ct

. , ■ . Competent Authority is pleased to order transfer/posting oftJTe
J_^OWig officers in their own pay scale, wnth immediate effect in the interest of public services 

Name & Designation 
Ajseb Ullah
ASDEOfMC) ■ ____
Mr. Shahid Aziz SST ■

Si^ From To (posted as)
ADEO(Secondary)ai 0/0 
DEO(M) Dir Upper
Services placed at the 
disposal of DEO(M) Dir
Upper ___________
ADEO(Primaiy)al 0/0 
DEO(M) .Dir Upper. 
Services placed at the 
disposal of DEO(M) Dir ' 
Upper

Remarks
. I ASDEO(F) Laijam VU2

ADEO(Secondary)at 
0/0 DEO(M) Dir Upper(T.C)

i M'-. Oayum Khan SST GHS Panakoi Vii4

M-uhammad Zada SST4 ADE0((Primary)) at 
0/0 DEO(M) Dir-Upper'(T.C)

5 MrMuzaffdr Shah
SST (T.C)_______ __
Mr. Hazrat Lugman SST } 
(TC) p ■

GHSS Barawal ADE0(P&D)al 0/0
‘ DEO(M) Dir Upper

A VP

6 GHS Katlan Bala ADEO(P&D)at 0/0
DEO(F) Dir Upper

A VP

Note:
1. Posting/Adjustment of Teaching Cadre Officers shall be -considered 

arrangement till the arrival of Management Cadre officers.
2. The.order of the above mentioned Teaching cadre officers will be effective subject to the condition ■ 

that they will give.an undertaking/affidavit on legal paper/stamp paper to DEO (M/Ff Dir Upper
to the effect, not to claim seniority of Management cadre.

3. Charge Report should be submitted to all concerned. '
4. No TA/ DA is allowed.
5. The terms & conditions, mentioned 

remain intact.

as stop-gap

in their, appointment order as- teaching cadre will

DIRECTOR
Elementary & Secondary Education 

KhyberPakhtunkhM>a

Endst: No.
■a. 2021It

N
Copy forwiarded to the;

1. District Education Officer (M/F) Dir Upper.'
2. District Accounts Officer.Dir Upper.
3. Officers Concerned.
'4. Master Copy.

1

Deputy. IM^htor (Estab) 
Elementary & Secondary Education 

Khvher Po.kht.unkhn

• It

b
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BEFORE THE KHYBER PAKHTUNKHWA SERVIPF TRIBUNAL-
PESHAWAR

•r"- V ■<

.V 'v

/C-
<rCOC NO. 72021

APPEAL NO.11012/2020

Mr. Shahid Aziz, Presentiy Posted as ADEO (Scendary) 0/0 DEO, Dir 

Upper, and under transfer/posted services placed at the disposal of DEO 
(M) Dir Upper.

IN

Petitioner

VERSUS

1 Mr. Nadeem Afzal Chaudry, Secretary (E8tSE) Department, Khyber 
Pakhtunkhwa, Peshawar.
Mr. Hafiz Muhammad Ibrahim, Director (E&SE) Department, 
Khyber Pakhtunkhwa, Peshawar.

2

..... .......................... Respondents/Contemnors

UNDER ARTICLE- 204 OF THF 
CONSTITUTION OF THE ISLAMIC REPUBLIC OF
PAKISTAN, 1973 READ WITH SECTION 3 & 4 OF THE
CONTEMPT OF COURT ORDINANCE. 2004 FOR
INITIATING CONTEMPT OF COURT PROCEEDINGS 
AGAINST THE RESPONDENTS/CONTEMNORS

APPLICATION

RESPECTFULLY SHEWETH;

1- That the appellant filed the appeal No.11012/2020 in this August 
Tribunal against the transfer/posting vide order dated 11.08.2020 

16.09.2020 which was allowed vide dated 15.01.2021 setting
aside the impugned transfer order, vis a vis operating para is 
reproduced as under:-

"7/7 view of the above, the instant service 
appeals are accepted and the impugned notification in 
respect of transfer posting of the appellants, stand set 
aside".

2- That the appellant moved an application along with attested copy 

of judgment to the respondents/contemnors to sustain the 
appellant at the current post and may not be transferred but the 
respondents/contemnors time and again disobeyed the judgment 
by issuing another order of transfer/posting and placing services 
of the petitioner at the disposal of DEO (M), Dir upper vide dated 
16.03.2021 despite that respondents/contemnors 
judgment of this August Tribunal. Copy of application 
Judgment and transfer/posting order dated 16.03.2021 

attached as annexure

violating
and
are

A, B & C.



'S'.
C3-- That it Is pertinent to mention here that despite abovementioi^d' 

judgment of this August Tribunal and then issuing transfer/posting 

through political indulgence by the respondents/contemnors fails 
in the,contempt of Court.

.. V

4- That the acts and. actions of the Respondents/Contemnors 
squarely'fall within the ambit of the Contempt of the Court and as 

such they are liable to. be proceeded for the Contempt and for the 
punishment under the law..

It is therefore, humbly prayed that on acceptance of this 
application, the Contempt of Court proceedings may graciously be 
initiated against.the Respondents/Contemnors'and they may be 

punished accordingly.

APPLICANT/ PETITIONER

A .
. /3

SHAHID AZIZ

THROUGH; To.
NOOR MOHANSMAD KHATTAK

&

AFRASIAB KHAN WAZIR 
ADVOCATES
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r■ *4^ ■ Ai Government of 

Khyber Pakhtunkhvma 

Estaslishment Department
•m ••• ^ •'''■'•■*■*' ■•*•*•• '•v - . <••>.,*4«     ....

MO- SO <E4'|e&AD/9-2i8/2021 

Dated Peshawar, the April 23, 2Q21

•s^fV /■

i

# ■.. %

To
The Registrar,
Khyber Pakhl.unkh:Vi/a Service Tribiinai,
Peshawar.

Subject: - CLOSURE AND DISINFECTION OF THE SERVICE
miBUNAL DUE TO COVID-19.

Dear Sir,

■1 am. directed' to refer to your office tetter No. 6767st dated 

08C4-.2'021 on the subject noted' above and to state that the Competent 

Authority has been pleased to accord permission to close Khyber
I

Pakhtunkhwa, Service Tribunal as. well as carry out disinfection in the 

■ premises to avoid furt,her spreading of Corona Virus and loss of human life, 
till further orders.

Yoursjaithfuliy,

fr

1

{ZiA.uiMorj, ,
SECTIONJDPPrcER (E3TT. 1) 

F+ffTlO. 091-9210529

i t

£
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To

The5fiCretary (E&SE) Department, 
Khyber Pakhtunkhwa, Peshawar.

DEPARTMENTAL APPEAL AGAINST THE
IMPUGNED TRANSFER ORDER DATED 16-03-
2021 WHERE BY THE APPELLANT HAS BEEN
PREMATURELY TRANSFERRED.

Respected sir,

i
It is stated with great respect that appellant is the 

employee of your good self Department has performed his 
duties with zeal and zest and up to the entire satisfaction of 
your good self.

That the appellant has time and again been transferred 
from one post to another and against which the appellant has 

preferred service appeal and the same has been accepted by 
the august service tribunai and the then transfer order has 

been set aside by the service tribunal.
That now again the appellant has been transferred 

prematurely from his post of Assistant District Education Officer 

(M) and my services has been placed at the disposal of DEO 

(M) Dir Upper.
It is therefore most humbly requested that by accepting 

of this departmental appeal the impugned order dated 16-03- 

2021 may very kindly be set aside and the appellant may not 
be disturb from his post.

Dated: 05-04-2021

APPELLANT

SHAHID AZIZ 

S S T (BPS-16) (T.C)



VAKALATNAMA

beforeTHE KHYBER PAKHTIINKHWA SERVTCETRTRIIMai
PESHAWAR ~ ‘

APPEAL NO: _ OF 2021

(APPELLANT)
(PLAINTIFF)
(PETITIONER)

VERSUS

(RESPONDENT) 

. (DEFENDANT)■T) (S^H 1^ ■On

I/We _________ ___________
KHA^AfC constitute NOOR MOHAMMAD '

compromise, withdraw or refer to arbitration for^ me^us^Js 

my/our Counsel/Advocate in the ^ above noted matter 

without any liability for his default and, with the authority to 

engage/appoint any other Advocate Counsel on my/our cost 

I/we authorize the said Advocate to deposit, withdraw and 

receive o^n my/our behalf all sums and amounts payable or 

deposited on my/our account in the above noted matter.

Dated. /2021

CLIENTS

ACCE^PTed
NOOR MOHAMrDAD KHATTAK

KAMRAN khan
t

UMER FAR OHMAND

&

SAID KHAN 

ADVOCATES
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
•N

Service Appeal No. 7068/2021

Mr. Shahid Aziz Appellant

Versus\

The Secretary, E&SE and others Respondents

A

INDEX

?.>Date"n **iS.NoS: ij#;Descriptioii of D6cuniients*^A Annexurelr
Memo of Reply with Counter 
Affidavit!. 1-6

2. Reply to stay application 7
Judgment in W.P. No. 1775- 
P/20193. 22.10.2019 Reply/1 8-9

4. Letter 08.02.2019 Reply/2 10
Judgments of this Hon'ble 
Tribunal passed in Service 
Appeal No.409/2019 & 
No.532/2019

07.08.2019
09.08.20195. Reply/3 11-18

716. Wakalat Nama

O.4.
(Ajeebullah^ 

Muhammad j
0,Through

in^Ayu b

& .Muhampiad Ghazanfar Ali
Advocates, High Court

Dated: _2i/08/2021
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No, 7068/2021

Mr. Shahid Aziz

Versus

The Secretary, E&SE and others Respondents

REPLY ON BEHALF OF RESPONDENT N0.4 (MR. AJEEB ULLAH)

Respectfully Sheweth,

Preliminary Objections:

That every Civil Servant is liable to be transferred anywhere within the 

Province as per the mandate of Section 10 of the Khyber Pakhtunkhwa Civil 
Servants Act, 1973 and the policies being subservient to the parent Statute 

cannot override the same.

1.

11. The impugned transfer Notification dated 16.03.2021 was rightly passed by 

the official Respondents as the same was in accordance with Section xiii(a) 

which stipulates;-

‘WhiJe considering posting/lransfer proposals all the 
concerned authorities shall keep in mind the 
following:

a) To ensure the posting of proper person on proper 
posts.

It is aveiTed that appellant is from teaching cadre and cannot be posted 

against the management cadre which has been passed in light of the 

judgments of the Hon'ble Peshawar High Court Peshawar and this Hon'ble 

Tribunal as well. It is further expounded that by means of the Notification 

ibid services of the appellant were assigned to Respondent Department for

d
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his adjustment against the proper post, therefore, no vested right of the 

appellant was infringed rather the competent authority exercised his powers 

in the best public interest and to the students who will suffer owing to the 

appointment of the management cadre in the schools.

That the answering Respondent has wrongly been dragged into the instant 
litigation with which he has got no concern, therefore, the appellant is bound 

under Section-35A C.P.C. to pay compensatory cost to the answering 

Respondent.

111.

That the appellant has got no cause of action and locus standi to file the 

appeal in hand.
IV.

V. That the appellant having no vested right to perform his duty on a particular 

place. The impugned Notification reveals that:-

I. Posting/Adjustment of Teaching Cadre Officers shall be 
considered as stop-gap-arrangement till the arrival of the 
management cadre officers.

2. The order of the above mentioned Teaching Cadre officers will 
be effective subject to the condition they will give an 
undertaking/affidavit on legal paper/stamp paper to DEO(M/F) 
Dir upper to the effect, not to claim Seniority.

The above mentioned averments corroborates that Appellant being in the 

teaching cadre was rightly surrendered to the disposal of the Respondent 
Department for his further adjustment against the proper post, therefore, 
Appellant is estopped by his own conduct to file the instant service appeal 
before this Hon'ble Tribunal.

VI. That Appellant has been performing his duties at the office of ADEO 

(Secondary), Dir Upper Since 2018. The Khyber Pakhtunkhwa Posting 

Transfer Policy envisaged that normal tenure of posting shall be for a period 

of two years thus, it is contended that he has rendered more than 4 years on 

the same station.

VII. That the instant appeal is defective in its present shape as it doesn’t meet the 

requirement of Section 7 of the Khyber Pakhtunkhwa Services Tribunal Act 
1974. .

'■■y
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Vlll. The appellant has not approached the Hon’ble Tribunal with clean hands. As 

- a matter of fact he has concealed material facts from the .Hon’ble Tribunal 
rendering the appeal in hand not maintainable.

Reply to Fads:

1. Regarding para 1 of the Service Appeal it is narrated that appellant was rightly 

placed at the disposal of the Respondent Department for adjustment against the 

proper post. As Appellant being from the teaching cadre cannot be transferred on 

the post of Management Cadre, where he was adjusted on stop-gap-arrangement 
which does not confer any vested right upon the appellant to perform duty as per 

his choice. It is steadfast principle of law that stop-gap-arrangement is made for a 

specific period or the appointment/ transfer of the incumbent against the post who 

having the requisite qualification and experience. Moreover as advanced 

hereinabove that appellant has rendered more than 04 years service in the 

particular place as mentioned in the rules.

2&3. Not admitted as correct. Appellant concedes that he is from the teaching cadre but 
was posted against the Management cadre post. As expounded hereinabove that it 
was a stop-gap-arrangement which ceased to be existed upon the arrival of the 

suitable person. Moreover, the letter of the concerned MNA was infact in light of 

the law and rules and the judgments of this Hon'ble Tribunal because maximum 

civil servants who were from the teaching cadre were adjusted against the 

management cadre, the letter dated 16.06.2020 Annexure-B Page 8 of the main 

Service Appeal reflects that the same was taken in to consideration by the 

Respondent Department by directing the concerned quarter To submit your 

report and apprised this office which of them belongs to Management Cadre and 

which pertains to teaching cadre, So as to proceed further into the matter as per 

rules please,” Thereafter, appellant was transferred from ADEO (Secondary) Dir 

Upper to GHS Wari vide Notification dated 11.08.2020. It is further elucidated 

that it is mentioned nowhere that the transfer of the appellant was made by the 

competent authority under the political influence of the MNA rather it was in 

accordance with law and rules.

4&5. Not admitted being not properly contended. Since the order dated 31.08.2020 

Annexure-F, Page-13 of the main service appeal was the clear negation of the 

posting/transfer policy thereby the office order dated 16.03.2020 {Annexiire~H 

page 15 of the main service appeal) was issued in light of the General 
Transfer/Posting in the best interest of the public. Moreover, Posting/Transfer of a
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-/ civil servant is the domain of the competent authority who may transfer a civil 

servant anywhere in the best interest of the exigency of service and no limitation 

can be imposed in this scenario.

6. Regarding Para No.6 it is submitted that the actual facts at the time of arguments 

were not brought into the notice of this Hon'ble Tribunal. In order to explain the 

scenario it is elaborated that appellant is from Teaching Cadre and has to be 

adjusted against a proper post. It is momentous to aver here that by virtue of 

impugned Notification, the Answering Respondent No.4 belongs to Management 

cadre and was adjusted against the Management post i.e. ADEO (Secondary) at 

DEO (M) Dir Upper. The earlier Notification dated 11.08.2020 (Annexiire-C 

Page-9 of the Service appeal) will further confirm that it was stop-gap- 

arrangement. It would absolutely be important to assert here that the description of 

the job of the answering Respondent No.4 is to observe the method of teaching in 

the Class Room of different Male Schools in the Division. In this in the backdrop 

it is submitted that the impugned order dated 16.03.2021 whereby private 

Respondents was posted against the Management Cadre was in accordance with 

law and rules. Moreover, through suspension order this Hon'ble Tribunal directed 

the answering Respondent No.4 to perform his duty as ASDEO (F) which is 

against the prevailed tradition of the society. It is further elaborated that the 

Service Appeals which were accepted vide Consolidated Judgment dated 

15.01.2021 page-18 of the main Service Appeal wherein it was conclusively held 

that the Transfer order was made upon the political influence and as per law adhoc 

appointees cannot be transferred, thus, both the cited observations of this Flon’ble 

Tribunal are out right lacking the same question in the instant service appeal as the 

same was passed in accordance with law and rules. An identical matter came for 

consideration before the Peshawar High Court, Peshawar in Writ Petition 

No.l775-P/2019 which was adjudicated in the light of earlier judgments passed in 

Writ Petitions bearing No.2937/2009 dated 18.11.2019, 3663/2012 dated 

08.05.2013, 4274/2016 dated 11.01.2018, on 22.10.2019 (Annex:-Reply/1). 

Operative part of the Judgment is as under:-

3. Perusal of the record would reveal that in pursuance of National 
Education Policy,2009, the Elementary & Secondary Education 
Department separated Management cadre from Teaching Cadre vide 
Notification dated 04.05.2009 and recently, in view of judgment of 
this court dated 11.01,2018 rendered in Writ Petition No.4274- 
P/2016, Respondents have also framed service Rules for 
Management cadre duly notified vide Notification dated 27.03.2019 
but inspite of that. Respondents No.7&8, who belongs to teaching 
cadre have been adjusted in Management Cadre vide Impugned 
Notification, which is illegal, unlawful and in absolute; thus, the 
same is liable to be struck down/quashed.
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4. Resultantlyy the Writ Petition is allowed and the impugned 
Notification 08.03.2019, whereby Respondent No. 7&8 have been 
transferred from Teaching Cadre to Management Cadre is set aside 
with the direction to the concerned Respondent(s) to strictly observe 
the law/policy by not adjusting the teaching Cadre staff in 
Management Cadre.

It is further elucidated that Respondent Department complied with the verdicts of 

the Peshawar High Court, Peshawar and issued directions by means of letter dated 

08.02.2019 (Aiinex:-Reply/2) by holding that>

“As the provincial government has taken a firm decisions 
that all those teachers belonsins to teachins cadre shall be 
posted in the Education institution to teach the students
accordins to their qualifications while those belonsin2 to the
Administration cadre shall only hold the posts relatiiiQ to
administration. Therefore, the petitioner must deliver according 
to the policy of the Government because they are highly qualified 
teachers, it is not befitting to hold administrative post, because 
they are getting benefits, but the students are suffereing thus, 
they shall go to their respective places where they are required to 
do the job.

2. In view of the above, the competent authority has desired that the 
above mentioned judgment of the PHC be implemented, in letter 
and spirit, under intimation to this department, for perusal of 
competent authority.

1. Incorrect hence vehemently denied. Appellant was not prematurely transferred as 

under the law he is supposed to discharge his duty where the competent authority 

deems appropriate. Reliance is place on 2020 SCMR 1432 wherein it was held 

that:

— Place of service —prerogative of employer— Government 
servant was required to serve where his employer want him to 
serve; it was not a choice or prerogative of the employee to claim a 
right to serve at a place that he choose to serve.

It is necessary to assert here that identical matter has already been adjudicated by 

this Hon'ble Tribunal in Service Appeal Nos.409/2019 decided on 07.08.2019 and 

532/2019 decided on 09.08.2019 (Annex:-Reply/3) respectively. The operative 

part is as under:-

07. As a sequel to the above, the appeal is accepted and the 
impugned order dated 08.02.2019 and 23,04.2019 are set aside. 
The respondents are directed to recall transfer orders of the 
appellant and private respondent No.5 within a period of one 
month and post suitable officers of the Management Cadre of the 
said posts.

Therefore, the instant Service appeal is liable to be dismissed.
f / *

^ %
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8&.9. Regarding para No. 8&9 of the appeal it is submitted that under the law competent 
authority having exclusive power to transfer a Civil Servant anywhere in the 

Province.

V

Reply to Grounds:

Incorrect. The impugned order/Notification dated 16.03.2021 is in accordance 

with law to which no exception can be drawn. As already averred hereinabove as 

.the same was passed under the policy and in light of the judgments of the Hon'ble 

Peshawar High Court, Peshawar and this Hon’ble Tribunal as well. The Apex 

Court time and again held in 2021 PLC (C.S) 420 that:-

A.

— Where a low required doing of something in a particular manner it 
had to be done in the same manner and not otherwise.

Likewise, in 2021 PLC (C.S) 366 and 2020 PLC(C.S) 331.

B-E. Incorrect hence not admitted. Appellant is from Teaching Cadre and was rightly 

transferred as per posting/transfer policy. The bare reading of the averments made 

by the appellant in the memo of service appeal reveals that he badly failed to point 
out any kind of violation of law and rule made by the answering department

F-H Incorrect hence not acceded. As detailed reply has already been advanced 

hereinabove

It is, therefore, humbly prayed that on acceptance of this reply, the appeal of 

appellant may graciously be dismissed with costs.

m h
Respondent No.4

Through

Muhammad Amin^tyub
Advocate, High Court

&

Muhammad Ghazanfar Ali,
Advocate, High Court

D.nted: '? ' /08/2021

Affidavit

1, Ajeebullah, ASDEO, Upper Dir, do hereby solemnly affirm and declare on oath that the 
contents ot this Reply are true and'correct to the best of my knowledge, and nothing has 
been concealed from this Hon’ble Tribunal. 4

Os eponerit
o
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V BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 7068/2021

Mr. Shahid Aziz Appellant

Versus

The Secretary, E&SE and others Respondents

Reply on behalf of Respondent No.4 in response to Stay Application
Respectfully sheweth

1. Needs no reply.

2. Incorrect. Appellant has been performing his duty since 2018.

3. Incorrect.

4. Incorrect, the order impugned is according to law and hence unexceptionable.

5. Not admitted. The tenure of Respondent-No.4 was incomplete rather when he was 
illegally transferred.

6. Incorrect. The appellant failed to fulfill the conditions for grant of stay. 
Furthermore the reply of the Answering Respondent No.4 may also be considered 
as integral part of the application.

It is therefore, humbly prayed that the application may kindly be rejected 
being devoid of merits.

i'tTo.4Responde

Through
Muhammad Ami
Advocate, High Court

y^irfrr

&

Muhammad Ghazanfar Ali,
Advocate, High Court

Dated: /08/2021

Affidavit
I, Ajeebiil!ah, ASDEO, Upper Dir, 
contents of this Replication are true and correct to the best of my knowledge, and nothing has 
been concealed from this Hon’ble Tribunal.

do hereby solemnly affirm and declare on oath that the

mDeponent

i

/

fa
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JUDGMENT SHEET
PESHAWAR HIGH COURT. PESHAWAR

(JUDICIAL DEPARTMENT)

V-/
.1

!, 'f

WP No. 1775-P/2019

JUDGMENT.

Date oThearing: 22.10.2019

\Q^kkj^
Respondents: ^^4UL>£// •
Petitioner:

WAQAR AHMAD SETH, CJ:- Petitioners,

Iftikhar Khan and another, through the instant Writ Petition,

seek issuance of an appropriate writ declaring, the impugned

Nolilicalion dated 08.03.2019, whereby respondents No. 7 &

8 belong to Teaching Cadre have been transferred/posted to

Management Cadre/Administrative Cadre, is illegal, without

lawful authority, having been issued in absolute disregard of ;s.

law, judgments/orders passed by this Hon’ble Court in Writ-

Petition No. 2937/2009 dated 18.11.2019, Writ Petition No.

! I 3663/2012 dated 08.05.2013, Writ Petition No. 4274/2016I

dated 11.01.2018 and Notification dated 08.02.2019; thus,.

i' liable to be struck down/quashed. They further seek issuance

•ii

!
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of an appropriate urit declaring that any/a'd iransfers/postings

Si
No. 7 and 8/Teaching cadre staff to the. of respondents

within their homeManagcnicnt/Administrative Cadre po.sls

Districts is illegal, unlawful, in absolute disregard of law..

■I

this Hon’bie Court and I
judgmcnls/orders passed by

I.merits to be setNouncation dated 08,02.2019; thus.

with further direction to the respondents toasidc/quashed

of this Hon’ble Courtfollow and comply with the judgment
i

in Writ Petition No. 2937/2009 dated 18.11.2009. Writ

. 3663/2012 dated 08.05.2013. Writ Petition No.

passed i

Petition No

Notification dated11.01.2018 Jmd4274/2016 dated
t

; /
thereof and also issued08.02.2019 issued in pursuance

in accordance with law bydirection to the respondents to act

officers of Management Cadreiranstorring/posting/promotion

ion Officer and to restrain theto the posts of District Education

violation of law asfrom taking any action/s mi

respondents

m
© vjma SIi *
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well as Government Policy duly notified vide Notification

dated 08.02.2019.;
/'

I
Arguments heard arid record perused.2.

I ■ Perusal of the record would reveal that in3.

pursuance of National Education Policy, 2009, the Elementary
■

& Secondary Education Department separated Management

Cadre from Teaching Cadre vide Notification dated

04.05.2009 and recently, in view of judgment of this Court

dated 11.01.2018 rendered in Writ Petition No. 4274-P/2016,.

respondents have also framed service rules for Management

J Cadre duly notified vide Notification dated 27.03.2019, but

inspite of that, respondents No. 7 & 8, who belong to

Teaching Cadre, have been adjusted in Mariagement Cadre

vide impugned Notification, which is illegal, unlawful and in

absolute disregard of law; thus, the same is liable to be struck

J’ down/quashed.

V'

D
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Resullantly, the Writ Petition is allowed and the, 

dated 08.03.2019, whereby

\
3

4.

impugned Notification
f

respondents No.'? & 8 have been transferred,from Teaching
J

Cadre to Management Cadre, is set aside with direction to the 

conccnicd respondent (s) to strictly observe the law/policy by 

teaching cadre siaffin management cadre

i

:

not adjusting theT :

1 ANr^OtlNCKPa 
Dated: 22.10.2019i

Chief Justice

§■I

Judger

I

<
^2

;r
Sh.t.*C*(Dni JotlloWM*'
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Government of 
Khyber Pakhtunkhwa 

Establishment Department
— _______ •••» I

" EUuc"„SKm:r'"“'’'
Do«nr'° Pokh.
Musm^Kmenr""'®"'

* REQUISI'^[ON|nq of SERVfCfss^

NO.

To

nkhwa. Higher 

unkhv/a, ESSE

v/a.

SUBJECT:

Dear Sir.

i am directed to refer to the subject cited above 
competent authority has observed that

and to say that the 
certain Teaching cadre officers are posted 

some teachers/professors
out of their cadre since long. Moreover, 
requisitions from different. Departments 
administrative posts. hlrVdering deliverance 
students.

are seeking 
mariageilal or 

to the
to Invite your attention 

High Court Peshawar ( In WP No

for posting against
of quality based education 

Consequently, competent authority has desired 
towards the following judgment of Peshawar 
2937/2009) (Copy onclosod);-

Ifae InamUtLH Lli In
^fr aualltotlona wh|^ th^i. yCd^Inn tQ

befitting to hold administrativa nnoFe V dualified teachers, it is not 
benefill. but Z slu“a;

respective places, where they are requIr^lo dUeTob

2. In view of;the above, the competent authority has deslrqd4at the 

above mentioned judgment of the PHC be
intimation to this Department, for perusal of

d plemented, in letter and ppWt. under 

- 'mpetent Authority. \

Yours faithfully.

Xsic, c. QOHTtAQ AMMABy 
SECTION OFFICER (Estt I)
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Secondary education Department Khyber I’akimmkhwa, Peshawar 

(respondent N0..I) vide order dated 16.08.2018 transferred Ihe^

1 appe/iant iVluhainmad Usman (SST Gcncrnl) from GMS Kot Kat.

/ District Tank and posted him as ADO (Sports) at the office of 

/ District JIducation Officer (Male) Tank. On the very next monlli of
I •
I issuance of above mentioned order dated 16.OS.2018, the respondent 

I No.3 p/aced (he services of the appellant at the disposal of DEO 

/ (Male) Tank for flirihcr adjustment at the vacant post of SST while 

I private respondent No.7 (SST) was appointed in his place as ADEO \ . 

(Sports) vide order dated 2S.09.201S. Again on 06.U.201S the 1

• i \

1
previous transfer posting order dated 2S.09.2018 regarding

adjustment of the appellant as SST was withdrawn, resultanlly the 

position of the appellant as ADEO (Sports) was restored. Finally 

/ 7.12.2.018 the above
on ^

mentioned order dated 06.11.20IS

respect of private respondent No.7 as 

I ADEO (Sports) was restored. Tliis led to the present

for restoration of transfer posting of the appellant as 

Tank.

was
cancelled and the order in

service appeal 1 
ADEO (Sports) 1

j. Learned counsel Tor the appellant argued that the i
impugned 

a result of 

same was issued to oblige tlte

order *.cd I7.i2.20i8 k d» outcome of malaM. and 

political victimization and that the

political figure.

4. As against that learned DDA 

private respondent No.7
, I ripht to olnlr^

assisted by the learned counsel 

argued that the appellant has no vcM
t %
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/
innucluial person, got iiimseir iransferred to llic post of ADEO 

(Spons) by using political channel; that earlier the appellant Hied 

civil suit to regain his position as ADEO (Sports) District Tank; 

that initially (he appellant was appointed as Class-lV official who 

secured promotion on the basis of 3"’ Division B.A Degree and 

thereafter the appellant submitted BA Degree of 2"^ Division which 

is illegal; that on the complaint of private respondent No.7 inquiry 

was also initialed against the appellant.

5. Arguments heard.File perused.

6. Both the appellant and private respondent No.7 belong to

leaching cadre but were blessed with administrative cadre post one 

after the other. • ' ’

Mon'ble Peshawar High Court Peshawar vide its Judgment y 

dated 18.11.2009 in Writ Petition No.

it ia not bef/tting for teachers to hold administrative posts because 

they are getting benefits, but the students are sufFermg thus, they 

shall go to their respective places

8. The above 

Court Peshawar 

38.02.2019.

j

/
1

'/i

/

i

7.

2937/2009 has observed that

t

mentioned judgment of Hon'ble Peshawar High 

was implemented vide Notification dated/

From the arguments advanced by the parties and record 

particularly the posting transfer orders available 

that the Director Elementary & Secondary Education

A • *

on file, it appeared
rw i

■•n . -r: .•?s-: concerned hac
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^misuse of authority.

10. The panics (SSTs) could noi dem 

which they were adjiLslcd

onstrale any exigency due ic

against the administrative cadre post,

the light of above, the respondent department is directed to11.
.^V

K

* '
^ppoini suitable officer belonging to administrative 

(Sports) District Tank.

cadre, as ADEO)

The posting orders of both the appellant and 

pri\aic respondent No.7 against the administrative cadre

1

' i
' I

post of
^ ■

ADEO (Sports) Tank shall be treated cancelled.'fhe re.spondentas

department is also directed to forthwith recall, i 

of the teachers against the administrative

ill the transfer orders

post. The present service 

appeal is disposed of in the above terms. Parties are left to bear their

own costs. File be consigned to the record room.

I
V

\ \

\
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Appeal No. 532/2lliy

...25.(M4tny

...(iy.us.20iy

Dale oriiisiiuiliun 

Dale oT l)ceisit»n
^1

.. ......... .. lanq Slmh. ADl'O (liCS-lOl. ADliU Blnhli.l.n.c. ■j

(Appellant)
« » IKiualv

VI-USUS of Khyber Pakluunkliwa. CimI 
iKcspiHuleius)SceiviiiiN il-i\:SI-.l r.ilucaiioii. Govcrnnieni!hc

.•.-eiviaiaal. I’oliawai anil Iburolhers.
■ \

..;U. 1 AIMI’U Al.l KHAN. I'or appellant.
t'cali*

iK \llitl.\MMAI).lAN. 
iMsuici AUi»mey

MK SilAlllDUAVUMKIlAirAK.

... |*or respoiulenis.
•?

• I

I’nr ivspinuleul no.5.\\\\ neale

Ml:MUl;R(!:\eeiilive)
MI-MUl-R(.luilieial)

\tK, AHMAD IIASSAN.
MU MHII.AMMAD HAMID MUCiHAI.

.IlDGMI-.NT

7T)uir.eI Ibr »}ieMliMAi) IIASSAN. MKIMHIiR:- Ariiiiinenls ::u'
STSD

;mhk*-. luMitl .itui ivenid j)eriiscil.

4/s

I <.-.imeil etiiinsel I'm llie appellatil argued that lie l')^! **t

! > W .uul proiiioteil io llie past uI'SST oii 2.S.MI.201-I.'! hal alter pronioliim. he was 

It (ills liiiki Kliel anil coniaineil peliitiining tiuly saiisraciorj’. That alter 

■inl'ki'.'ii til lemne ai ilie aho\e seluinl. he was posieil/iransrerrcd against ihc 

•u nil o| add I-.sialilishment PriinaiA ai DROtM) OITice Karak vide iirder

v[;f;ii,Mi:NTS

(i ’

■ 'W 'l 2II 11.2(11X. Alter lapse ol ime month his serviees weie placed at the disposai

Sc::''H'HbVJ-'^l')/;Ki\cnk lur liirllter posting, ivhereas
CnOiScrinnoi'
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N
I'l.ivc Mile Hiller d.ilcd 15 111 liul w.in uillulijwii nil US.lC.^nlW lie luilhci

Mfjiucil tliat rcN|intulenl mi.5 excited pnlilie:il proiiire lliroti^h MNA cniieenied liu 

im.cll.ilinn III mdei d.ilcd OSU^.^Itl't ;tiul .ilsn priuluced relc'.ilil tlneilitieillilf)

i\illiili;nMi dtie in pnlilic.il

t ,

"^•ili'iKe iiiui ill mil (i;iii>ici nt the .ippell.mi 

iiiieirciciicc i\liich vmis uyiiinst the |nisliai:''lr;iii>rcr pnllc\ miliried l\' llic prnviiicuil

fii .1-.

cnicMuueui mul in>triicluin> U.i!cd 27 ll2.2(ll3 i>5ucd ,is j >ci|ucl in laim»ii> Anna
'

■ p
1 ur.iW wa>c.

Learned cimiuct tor private rc^poMdcnl iio.5 in rebuttal Mated that iniliall\ 

Hie .ippelljiii elullengcd the original iraiisicr order thnnigh Ct\il Suit tiled in the

n.*

i>iuii nrSeiiini Civil .UiJyc. Kat'ak but thiii I'aet v\as enneealed In hiiti. He tailed tn

lile depaiiiMcnial appeal against oiiyiiuii ntJer dated 15.in.2l)H>- Moreover, il v\a>

ilie .ii‘pellanl who excited polilieal ptcsMiiv I'or uilhdrauai oriianstcr order d.ited 

15 III Moreover, lespondem no 5 was SSI Itienerah. whereas Hie .ippellani 

lo ^'1 (.Seicnee Cirmipl iIuin was not eliuihle to Iiold the poM lefeited li
i

a I
1^1
t N: *;|luw e.
I

, cu
Dejinly rJiMnel Aiioines m-gued that the appellant was nansrericd 

(.IIS liirki Khel to (iljS 1‘aloosa Kainari due lo poor I.nv .iiul order silnalioii

‘•■•i ilie eoMipiMeiii auihoriij mul iherealkT aditisled against the post of ADu in il|*S-

I" m llic mHuv .,1 DldiMi Kurali. M,,,1 |„. .................. . uill, llu-

1 le.uliiiasiei Ineharec. which

above otViee. tliiil post o)' ADO lHPS-171 

'.latiavL-inem (. aJic. ibeieli 

iinld ihc^e poMs. l

>"■

also a ei»iitrjbuting liietor in hi> iraiisrer to thewas ‘M■ i'

arc earmarked tor the ollleers ol 

Ole. oflleial belonging to the leaehtng were nol eligihte lo
J'T?

can onlv he adjiisted ns stopgap arriitigetnenl in die 

'I ^‘^'^ 'ce. Ihiis ilie .ippcllam cannot claim
cxigene>

73|
V

pnslinu against Ihe said posl. He also
Sc;,,.r ki,,i„ ......... .CS

pflsi#' 
if#’*’

::t-
§fi

■.------ rr-.ra’T.'lPI
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i;iiliitc iHi itw p;iil <il iIk* iipivll.iiil iilm iivNiiilfil iiiilinl order Uuicil I5.«l.2(»|'l 

lu'li>rc ihcijppelJjilc

rONHAlMON

Mil* appcilitiil iijipiievcl o| ni|liilhn\iil "I I'liHitl piMiiii* iran^lci ordci 

.l..lal I5dl.:i)I‘; llutmt*li I'l.la U Itn-* pr.ivcil itHuUi:li ilie

i..iil,ihk‘ rLvoiil (lull lliis tutU’j uif^ imi ([‘•’•jiil'-d ***‘‘ hel'orc ilic

M.mpL-iciii tL‘p;triiiicMlul aiiilMtiity I'y «iiy td liliJip apjiciil lU*

i.iiHtkcd Ilk- iltuM t>l SciiitH Civil hiilpc. Umal. !•> »ii> til Dliiip civil mid aiIci 

liaviiit! MiL'CLVilctI in \vtilitlra»v/il nl onlci iliilcil Ik* wiiltificu llic ckil

ml llii% laii Wits cimctMlcil Ik llic iippfllaiil Imni llii‘. iiilniMiil itiiil an ample proi.l 

: cvliilMi Itt.NConilucl'Iichaviiit.

h5.

' I ■:a

l:
liklead (il'dilaling nil nllicr aspecls ol llic caw. il unitlil In* in llic inlcrcsi m),

' ‘i

^ •^'v^vw- .mil liiir pla> tn lii^liliuhl lliai lltc appcilani and p/ivatc rcNpnndcnl an.5 

in llic lca'C,<:)^^'l':j^|Scrcas iliis pn.si

.•ilici.iK aeain.'l llic ManaL-cinciii Cadre was illegal and imi snsiaiii.ihle in ihe 

i.i" h i-* reerelleil dial respnndcni nn.2 tiiiled In discharge hisjlutv in 

I oiili die law and rules. .Silence an Itis part amt hy mil agilaiim; ihj\

ip Miain a.speei nl die ease laiiiainmini in culpable negligence. It al>n fell in llie

was letpiiicil in he lillcil Irnni;

die ntlieials id In iliese circiimsiances pnvting ni hnili

—li, ‘Ik!
,M'|

.'.V' 
-:v

■i
. • • • •

I

.1

J.., *:■

V

■inihit Ml misuse oraiulinrih kliieli eoiistilules niiNcnnilucl lliiis he rendered hiinvell 

hahle 1.. diseipliiiar\ prnceediug.s under luti) Kiiles 2(111. In order
it» sensiii/.e the

■|'"'idenis ahiuu dieir duiies'responsihiliiies

Hid, C.Mirl, lx.l |.:il||,i

v,hk-|,

ailciiiiim i.s in\iied lo ludgmenl ol’!

ui urii petition no.2^
iinpleinenletl vide noliHealitm il.iU'il dN.oy, 

11' Ihe ivspniuleiiis In

as
-dM* i.Nsued h' Ihe : M
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-si-v irxi ■ke no lee.tril »♦!
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MilKMiitr couris and cniiiiiuic flouls ilicir own insiruclions. llK’n laU claims giiod 

'!»>vcmain;c would be noihing more than a cr>' in ihc wilderness.

d!< g
m-

f■i--m- As a sequel lo die above, ihe appeal is accepicd and impugned order dalcd07.

i i)S.()2.2l)19 and 23.U4.2019 are .sel aside. The respondeius arc directed to recall

m ininsler orders of the appellant and private respondent no.5 within a period ol iine 

month and post suitable olTicers of the Management Cadre against the said posts.m
W'W l\iriies are lelt to hear their own costs. File be consigned to the record room.

\m ■
^■,#«#1ADI1ASSAN)

tv./
:v .*

(MUHAMMAD HAMID MUCIHAI.) 
MI-MliEU
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WAKALAT NAMA

- J
IN THE COURT OFKV^K $evVi'Cg lyi'V?-f

A 2->> ’2.

Appellant(s)/Petitioner(s)

VERSUS
Ov»^

Respondent(s)

^I/We do hereby appoint
Mr. Muhammad Amin Ayub & Mr. Muhammad Ghazanfar Ali,
Advocates High Court in the above mentioned case, to do all or any of the 
following acts, deeds and things.

1. To appear, act and plead for me/us in the above mentioned case in 
this Court/Tribunal in which the same may be tried or heard and 
any other proceedings arising out of or connected therewith.

2. To sign, verify and file or withdraw all proceedings, petitions, 
appeals, affidavits and applications Tor compromise or withdrawal 
or for submission to arbitration of the said case, or any other 
documents, as may be deemed necessary or advisable by them for 
the conduct, prosecution or defence of the said case at all its stages.

3. To receive payment of, and issue receipts for, all moneys that may 
be or become due and payable to us during the course of 
proceedings.

AND hereby agree:-

That the Advocate(s) shall be entitled to withdraw from 
the prosecution of the said case if the whole or any part 
of the agreed fee remains unpaid.

a.

In witness whereof I/We have signed this Wakalat Nama 
hereunder, the contents of which have been read/explained to 
me/us and fully understood by me/us this_______________

Attested & Accepted by
Signature of Executants

Muhammad Amin Ayub
Advocate, High Court

&
Muti^mhiad Ghazanfar Ali
Advocate, High Court

4-B, Haroon Mansion 
Hliyber Bazar, Peshawar 
Off Tel; 091-2592458
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 7068 /2021

Appellar.iMr. Shahid Aziz

Versus

Respondent-:The Secretary, E&SE and others

REPLY ON BEHALF OF RESPONDENT N0.4 (MR. AJEEB ULLAH)

Respectfully Sheweth,

Preliminary Objections:

That every Civil Servant is liable to be transferred anywhere within tl:Ae 
Province as per the mandate of Section 10 of the Khyber Pakhtunldiwa Civil 
Servants Act, 1973 and the policies being subservient to the parent Statute 

cannot override the same.

1..

The impugned transfer Notification dated 16.03.2021 was rightly passed by 

the official Respondents as the same was in accordance with Section xiiifa) 

which stipulates:-

11.

j
i ‘"While considering posting/transfer proposals all the 

concerned authorities shall keep in mind the 
following:

ii

a) To ensure the posting of proper person on proper 
posts.

!■

%

It is aveiTed that appellant is from teaching cadre and cannot be posted 

against the management cadre which has. been passed in light of tiie 

judgments of the Hon'ble Peshawar High Court Peshawar and this Hon'ble 

Tribunal as well. It is further expounded that by means of the Notification 

ibid services of the appellant were assigned to Respondent Department for
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his adjustment against the proper post, therefore, no vested right of the 

appellant was infringed rather the competent authority exercised his powers 

in the best public interest and to the students who will suffer owing to fijc 

appointment of the management cadre in the schools.

III. That the answering Respondent has wrongly been dragged into the instariC 

litigation with which he has got no concern, therefore, the appellant is boui-d 

under Section-35A C.P.C. to pay compensatory cost to the answering 

Respondent.

IV. That the appellant has got no cause of action and locus standi to file the 

appeal in hand.

V. That the appellant having no vested right to perform his duty on a particuL.r 

place. The impugned Notification reveals that:-

I. Posting/Adjustment of Teaching Cadre Officers shall be 
considered as slop-gap-arrangement till the arrival of the 
management cadre officers.

A

2. The order of the above mentioned Teaching Cadre officers will 
be effective subject to the condition they will give an 
undertaking/affidavit on legal paper/stamp paper to DEO(M/F) 
Dir upper to the effect, not to claim Seniority.

(I

1
1

The above mentioned averments corroborates that Appellant being in 

teaching cadre , was rightly surrendered to the disposal of the Respondeat 
Department for his further adjustment against the proper post, therefore. 
Appellant is estopped by his own conduct to file the instant service appeal 
before this Hon’ble Tribunal.

1
‘1
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VI. That Appellant has been performing his duties at the office of ADEO 

(Secondary), Dir Upper Since 2018. The Khyber Pakhtunldiwa Posti;;g 

Transfer Policy envisaged that normal tenure of posting shall be for a period 

of two years thus, it is contended that he has rendered more than 4 years 

the same station.
on

.1
1
-i VII. That the instant appeal is defective in its present shape as it doesn’t meet the 

requirement of Section 7 of the Kliyber Pakhtunkliwa Services Tribunal Act 
1974.

.1
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VIII. The appellant has not approached the Hon’ble Tribunal with clean hands. As 

a matter of fact he has concealed material facts from the Hon’ble Tribunal 
rendering the appeal in hand not maintainable.

Rep/v to Facts:

Regarding para 1 of the Service Appeal it is narrated that appellant was righ: y 

placed at the disposal of the Respondent Department for adjustment against t. e 

proper post. As Appellant being from the teaching cadre cannot be transferred • n 

the post of Management Cadre, where he was adjusted on stop-gap-arrangemc d 

which does not confer any vested right upon the appellant to perform duty as r :r 
his choice. It is steadfast principle of law that stop-gap-arrangement is made fo. a 

specillc period or the appointment/ transfer of the incumbent against the post who 

having the requisite qualification and experience. Moreover as advanc. d 

hereinabove that appellant has rendered more than 04 years service in f e 

particular place as mentioned in the rules.

(

(•

-1

2&3. Not admitted as correct; Appellant concedes that he is from the teaching cadre f .it 
was posted against the Management cadre post. As expounded hereinabove thai it 
was a stop-gap-arrangement which ceased to be existed upon the arrival of l^e 

suitable person. Moreover, the letter of the concerned MNA was infact in light >f 
the law and rules and the judgments of this Hon'ble Tribunal because maximi: n 

civil servants who were from the teaching cadre were adjusted against i: c 

management cadre, the letter dated 16.06.2020 Annexure-B Page 8 of the mr in 

Service Appeal refects that the same was taken in to consideration by ihe 

Respondent Department by directing the concerned quarter To submit yc ir
report and apprised this office which of them belongs to Management Cadre a d

' -i
which pertains to teaching cadre, So as to proceed further into the matter as j :t 

rules please.” Thereafter, appellant was transferred from ADEO (Secondary) far 

Upper to GHS Wari vide Notification dated 11.08.2020. It is further elucidan-d 

that it is mentioned nowhere that the transfer of the appellant w'as made by ;Ue 

competent authority under the political iniluence of the MNA rather it was in 

accordance with law and rules.

::

I
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I
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4&5. Not admitted being not properly contended. Since the order dated 31.08.2G;.!0 

Annexure-F, Page-13 of the main service appeal was the clear negation of bie 

posling/transfer policy thereby the office order dated 16.03.2020 {Annexure-H 

page 15 of the main service appeal) was issued in light of the General 
Iranster/Posling in the best interest of the public. Moreover, Posting/Transfer of a

I
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civil servant is the domain of the competent authority who may transfer a ci ■! 

servant anywhere in the best interest of the exigency of service and no limitati a 

can be imposed in this scenario.

Regarding Para No.6 it is submitted that the actual facts at the time of argumer.s 

were not brought into the notice of this Hon'ble Tribunal. In order to explain l .c 

scenario it is elaborated that appellant is from Teaching Cadre and has to 

adjusted against a proper post. It is momentous to aver here that by virtue 

impugned Notification, the Answering Respondent No.4 belongs to Managemt ;t 

cadre and was adjusted against the Management post i.e. ADEO (Secondary) :t 

DEO (M) Dir Upper. The earlier Notification dated 11.08.2020 {Annexure 

Page-9 of the Service appeal) will further confirm that it was stop-g; - 

arrangement. It would absolutely be important to assert here that the description f 

the Job of the answering Respondent No.4 is to observe the method of teaching a 

the Class Room of different Male Schools in the Division. In this in the backdi p 

it is submitted that the impugned order dated 16.03.2021 whereby priv e 

Respondents was posted against the Management Cadre was in accordance w h 

law and rules. Moreover, through suspension order this Hon'ble Tribunal direci d 

the answering Respondent No.4 to perform his duty as ASDEO (F) which s 

against the prevailed tradition of the society. It is further elaborated that ! c 

Service Appeals which were accepted vide Consolidated Judgment da: ,d 

15.01.2021 page-}8 of the main Service Appeal wherein it was conclusively h. J 

that the Transfer order was made upon the political influence and as per law adh c 

appointees cannot be transferred, thus, both the cited observations of this Hon’; e 

Tribunal are out right lacking the same question in the instant service appeal as • .e 

same was passed in accordance with law and rules. An identical matter came :r 

consideration before the Peshawar High Court, Peshawar in Writ Petit; n 

NO.1775-P/2019 which was adjudicated in the light of earlier judgments passed a 

Writ Petitions bearing No.2937/2009 dated 18.11.2019, 3663/2012 dat d 

08.05.2013, 4274/2016 dated 11.01.2018, on 22.10.2019 (Aiinex:-Reply/ ). 

Operative part of the Judgment is as under:-

6.

i /•*
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3. Pcnisa! of the record would reveal that in pursuance of National 
Education Policy,2009, the Elementary & Secondary Education 
Department separated Management cadre from Teaching Cadre vide 
Notification dated 04.05.2009 and recently, in view of judgment of 
this court dated 1J.0J.20JS rendered in Writ Petition No.4274- 
P/20J6, Respondents have also framed service Rides for 
Management cadre duly notified vide Notification dated 27.03.2019 
but inspite of that, Respondents No.7&8, who belongs to teaching 
cadre have been adjusted in Management Cadre vide Impugned 
Notification, which is illegal, unlawful and in absolute; thus, the 
same is liable to be struck down/quashed.

i
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4. Resultantly, the Writ Petition is allowed and the impugned 
Notificatioh 08.03.2019, whereby Respondent No. 7&8 have been 
transferred from Teaching Cadre to Management Cadre is set aside 
with the direction to the concerned Respondent(s) to strictly observe 
the law/policy by not adjusting the teaching Cadre staff in 
Management Cadre.

['Ii is further elucidated that Respondent Department complied with the verdicts , ! 

t!ie Peshawar High Court, Peshawar and issued directions by means of letter dai J 

08.02.2019 (Annex:-Reply/2) by holding that;-

?

5
'‘As the provincial government has taken a firm decisions 

that all those teachers beloneine to teaching cadre shall he 
posted in the Education institution to teach the students
accordins to their oualirications while those helonains to the
Administration cadre shall only hold the posts relatins to
administration. Therefore, the petitioner must deliver according 
to the policy of the Government because they are highly cpialifed 
teachers, it is not befitting to hold administrative post, because 
they are getting benefits, hut the students are suffereing thus, 
they shall go to their respective places where they are required to 
do the job.

%I
I

2. In view of the above, the competent authority has desired that the 
above mentioned judgment of the PHC be implemented, in letter 
and spirit, under intimation to this department, for perusal of 
competent authority.

i 1. Incorrect hence vehemently denied. Appellant was not prematurely transferred 

under the law he is supposed to discharge his duty where the competent author, y 

deems appropriate. Reliance is place on 2020 SCMR 1432 wherein it was h,: J 
that:

I ..s

i

3
1 ■

’i

— Place of service —prerogative of employer— Government 
servant was required to serve where his employer want him to 
serve', it was not a choice or prerogative of the employee to claim a 
right to serve at a place that he choose to serve.

j
I
i

•i!
;; It is necessary to assert here that identical matter has already been adjudicated 

this Hon'ble Tribunal in Service Appeal Nos.409/2019 decided on 07.08.2019 tr d 

532/2019 decided on 09.08.2019 (Annex:-Reply/3) respectively. The operati 
part is as under:-

y.

• C
I

07. As a sequel to the above, the appeal is accepted and the 
impugned order dated 08.02.2019 and 23.04.2019 are set aside. 
The respondents are directed to recall transfer orders of the 
appellant and private respondent No.5 within a period of 
month and post suitable officers of the Management Cadre of the 
said posts.

.1
■i

one

1
Iheretore, the instant Service appeal is liable to be dismissed.■ 4
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8&9. Regarding para No. 8&9 of the appeal it is submitted that under the law compeu d 

authority having exclusive power to transfer a Civil Servant anywhere in t o 

Province.

Reply to Grounds:

Incorrect. The impugned order/Notification dated 16.03.2021 is in accordan e 

with law to which no exception can be drawn. As already averred hereinabove 

the same was passed under the policy and in light of the judgments of the Hon" : ; 
Peshawar High Court, Peshawar and this Hon’ble Tribunal as well. The Ap 

Court time and again held in 2021 PLC (C.S) 420 that:-

A.

:.S

— Where a law required doing of something in a particular manner it 
had to be done in the same manner and not otherwise.

Likewise, in 2021 PLC (C.S) 366 and 2020 PLC(C.S) 331.

B~E. Incorrect hence not admitted. Appellant is from Teaching Cadre and wdas righ;. ■/ 
transferred as per posting/transfer policy. The bare reading of the averments ma..:
by the appellant in the memo of service appeal reveals that he badly failed to po; .1 
out any kind ol violation of law and rule made by the answering department

i

F-H Incorrect hence not acceded. As detailed reply has already been advanc i 
hereinabove

It is, therefore, humbly prayed that on 

appellant may graciously be dismissed with costs.
acceptance of this reply, the appeal f

Respondent No.4

Th rough

Muhammad Amin^^iib ,
Advocate, High Court

&

Muhammad Ghazanfar Ali,
Advocate, High Couit

Dated: '? ' /08/2021

Affidavit
1. Ajeebullah. ASDEO, Upper Dir, do hereby solemnly affirm and declare, on oath that i; .;; 
contents of this Reply are true and correct to the best, of my knowledge, and nothing lu;s 
been concealed from this Hon’ble Tribunal.

K nwmi'i
eponen't

1
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWA Ii

Service Appeal No. 7068 /2021

Mr. Shiihid Aziz Appelhi.t

Versus

The Secretary, E&SE and others Respondent.;

Reply on behalf of Respondent No.4 in response to Stay Application

Respectfully sheweth !

r. Needs no reply.

2. Incorrect. Appellant has been performing his duty since 2018.

3. Incorrect.

4. Incorrect, the order impugned is according to law and hence unexceptionable.

5. Not admitted. The tenure of Respondent No.4 was incomplete rather when he 
illegally transferred.

V. ..s i

6. incorrect. The appellant failed to lulfill the conditions for grant of st;, 
Furthermore the reply of the Answering Respondent No.4 may also be consider i 
as integral part of the application.

It is therelore, humbly prayed that the application may kindly be reject d 
being devoid of merits. ;

i/\ \
Respondent No.4

AThrough

Muhammad Amin
Advocate, High Court

&

Muhammad Ghazanfar Ali,
Advocate, High Court

Dated: _V_/08/2021

Affidavit

L Ajcebullah, .ASDEO, Upper Dir, do hereby solemnly affirm and declare on oath that b.j 
coiilenis of this Replication are true and correct to the best of my knowledge, and nothing !■„ 
been concealed from this Hon’ble Tribunal.

Depone .1
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JUDGMENT SHEET
PESHAWAR HIGH COURT. PESHAWAR

(JUDICIAL DEPARTMENT}
/

■ WP No. 1775-P/2019

i. JUDGMENT.
' i

Date of hearing: 22.10.2019i

Petitioner:

fRespondents:

WAOAR AHMAD SETH. CJ;- Petitioners,
•i

/'
/ Iflikhar Khan and another, through the instant Writ Petition,/

/
/ (

seek issuance of an appropriate writ declaring the impugned
i'.

:•
Notillcation dated 08.03.2019, whereby respondents No. 7 &

■\ A \

.8 belong to Teaching Cadre have been transferred/posted to
H

4
Management Cadre/Administrative Cadre, is illegal, withouta

. t

lawful authority, having been issued in absolute disregard of

law, judgments/orders passed by this Hon’ble Court in Writ
I-,

Petition No. 2937/2009 dated 18.11.2019, Writ Petition No.
•]:<

3663/2012 dated 08.05.2013, Writ Petition No. 4274/2016.

dated 11.01.2018 and Notification dated 08.02.2019; thus,

/
liable to be struck down/quashed. They further seek issuance;

r

i

•]
1
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s

appropriaic writ dcalarit'.g that any/ail transfers/postingsf>f .\n■w

I •

and gyTcaching cadre staff, to thef rcsponticiUs Ko. 7

y-lanagcticnt/Administrativc Cadre po5« wiOiin their home 

iy,5tricta it; illegat, unlawful, in absolute disregard of law,
i

I

Mon'ble Court and: judg'mcius/ordcrs passed by this

dated 08:02,2019; thus, merits to; be set

I

I !*
Nolificalion

i

further direction to the respondents toasidc/quashed witii

of this Hon’ble Courtand comply willt t)\c judgmentfollow
;

1

in Writ Petition No. 2937/2009 dated 18.11.2009, Writ ; 

. 3603/2012 dated 08.05.2013, Writ Pctitio.i No.

; ; passed in

Petition, No
;

Notificatibn datedU.01.201S and^ 4274/2016 dated

thereof and also issued; 08.02.2019 issued in pursuance

act in accordance with law byt direction to the respondents to
; •

of Management CadreI
transfcrrinB/posting/promolion officerss

of District Education Officer and to ircslrain the
lo the posts

action/s in violation of law asfrom taking anyrespondents;

1

I

)
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5'

well us Government Policy duly notified vide Notificationw:
•'i.!'■

•i
dated 08.02.2019.

Arguments heard and record perused.
.V! /

Perusal of the record would reveal that in3.
A'

/ ii pursuance of National Education Policy, 2009, the Elementary/I (I/■ ’ I

j
& Secondary Education Department separated Management/

i

Cadre from Teaching Cadre vide Notification dated
i

04.05.2009 and recently, in view of judgment of this Court

dated 11.01.2018 rendered in Writ Petition No. 4274-P/2016,

respondents have also framed service rules for Management

Cadre duly notified vide Notification dated 27.03.2019, but

inspite of that, respondents No. 7 & 8, who belong to

Teaching Cadre, have been adjusted in Management Cadre

vide impugned Notification, which is illegal, unlawful and in

absolute disregard of law; thus, the same is liable to be struck

down/quashed.

B
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(

I

4

is allowed and the; Resultanily. the Writ Petition .s4
i

wherebydated 08.03.2019,Notificationimpugnedl

I

& 8 have been transferred from Teaching \
respondents No. 7 

C.ire Mnnagcncnl Cacire, is set aside with direction to the
I

Strictly ob.scrvc the laWpoUcy by

;
5

:

concerned respondent (s) to•;

teaching cadre siaffin management cadre:
' not adjusting the

I

ANNOIiNCEO. 
Dated: 22.10.2019

rhicT Justin:

Judge;!

■:

r
I

AMur J&»»»-*-
8h»M'C«Mn‘•^

:
i
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'J -V;i'-- ■’^J4 Government of 
_ Khyber Pakhtunkhwa 
Establishment Department

Hooluiwm, Iho Fobruory e. 201D

,'4
.“•i

. <

■:■

To .■>

1) The Soaobuy lu Covo/mnent 
Education Oopanmo/il

' DopmSi"" PomunM.,,. ESSE

■ BEQUISITIQNING QF SFPvir'cc^

of Khybor Paktilunkby/a. I tiynei

v/a.
i SUBJECT:

Dear Sir,4
'!

am directed to rater to the1
subject cited above and lo say that me 

cofloin Teaching cadre officers are posted 

some teachers/professors
for posting against

competent authority has observed that 
out of their cadre Since long. Moreover, 
requisitions from different Deparlmenls 
administrative posts, hindering deliverance 
students.

■•4 are seeking

rrianageria) or
.. 1

of quality based education 
Consequently, competent authority has desired 

the following judgment of Peshawar 
2937/2009) (Copy onclosod):-

to the
to invite your attention 

High Court Peshav,rar ( m WP No
towards

-'/I
:.i

<^ec|sions ma, a«
the E^callon inqtitiitinn I„a^h posted in

qpallticatlona Jhiin hJ!l"

sadre shall hnfrf Ihii h i to admlnutran^^thirefore. the petitioners must deliver accordL^rn
Government and because thev are hinhjS^° ^
befitting ,o hold admShaL^o 3 Sa'' 
benefits. , but the students are suffpri;,^ fk u - 
respective places, where they are required lo do me^ob

5

;

are getting 
I go iheic

2. )n view of the above, the competent 
above mentioned judgment of the PHC be 
intimation to this Department, for perusal of

>
authority has desifi 

njplemented. in letter and ^Irit,
that the

■j under
>mpetent Authority.,1

Yours faiUifully.

Xo.•gSHTtAQ-AUfttftOjr
SECTION OFFICER (Esil I)

■XA
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Sccondno' litlncaiion Doparlincnt Khybcr Pakhumkhwa, Peshawar 

No.3) vide order daled 16.08.2018 transferred the(|•e.s|■)<>^ule^l

appei/ant iVItihainmacI Usman (SST General) from GMS Kot Kat.

Disfrici Tank and posted him as ADO (Sports) at the office of•/
Disirici llducaiion'Ofliccr (Male) Tank. On the very next monlJ^ of

of above nicnttonccJ order dated 16.08.201S, the respondent | 

No.3 placed the services of the appellant at the disposal of DEO ^ 

(Ma/c) Tank for furtltcr adjustment at the vacant post of SST while \

/ private respondent No.7 (SST) was appointed in his place as ADEO 

(Sports) vide order dated 2S.09.201S. Again on 06.ll.20lS the. : 

previous transfer posting order dated 2S.09.20l 8 regarding 1

I adjustment of the appellant as SST was withdrawn, resultanlly th 

position of the appe/Iant as ADEO (Spons)

^7-12.2.018 the above

cancelled and the order in respect of private respondent Mo.7 

ADEO (Sports) was restored. This led to the present service apper ]

/or restoration of transfer posting of the appellant as ADEO (Sport:) 

Tank.

issuance

*/•

c

was restored. Finally ov 

mentioned order dated 06.ll.20lS wa.s

s.

.
Learned counsel Tor the appellant argued that the iJ.

impugn d
order deled 17.12.201S is .he odicome of mahlide end 

political victimization and that the
a result ;if.

same was issued to oblige l.ie
political figure. '

4. As afininst that learned DDA 

for private respondent No.7

. rinhi tr> ei-,;....

assisted by the learned 

argued that the appellant has no

coun^e

-sd;i r
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/

i

3
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f

/ intluciuinl person, got himself transferred to llie post of ADEO 

(Spons) by using political channel; that earlier the appellant filed 

civil suit to regain his position iis ADEO (Sports) Disirici Tank; 

that initially the appellant was appointed as Class-IV official who 

secured promotion on the basis of 3"* Division B,A Degree and 

thereafter the appellant submitted BA Degree of 2”^ Division which 

is illegal; that on the complaint of private respondent No.7 inquiry 

was also initiated against tlie appellant.

>

/
i I

I

I ^
i
i

N
.. 5

i

I 5. Arguments heard. File perused.

6. Botli the appellant and private respondent No.7 belong to

leaching cadre but were blessed with administrative cadre post one 

after the other. •. • '

9

. ;

f
7. Ilon-ble Peshawar High Court Peshawar vide its judgment 

dated 18.11.2009 in

i
.

Writ Petition No. 2937/2009 has observed that 

It IS not befitting for teachers to hold administrativ 

they are getting benefits, .but the students 

shall go to their respective places

ve posts because 

suffering thus^ theyarc
• ■:

■i

8. The above mentioned judgment 

Court Peshawar
of Hon'ble Peshawar High 

was implemented vide Notification(
/ dated I■;

08.02.2019.y\ ^ r .

From the arguments advanced by the parties and record 

particularly the posting transfer orders available 

that the Director Elementary & S

i
A I• !

;■

on file, it appeared1 i

f i ccondary Education concerned hnc :

Li
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/misuse of authority,’•:i
i :

/

/V' ,•

10. The P^i'[ic.s (SS r.s} could not d 

which they were adjusted

/:3■!

cmonstralc any exigenc}^ due tc 

against the administraliv

i.

c cadre pos?
1. In the light of above 

appoint suitable officer 

eJ (Sports) District Tank.

(he respondent department is direcidd to 

belonging to administrative

).j

cadre^as ADEO

posting orders ofboth thJ appellant and7'hc
M. ;

I private respondent No.7 t^l^tiinst tJie cidniinisiraiivc cadre. 1
- i pOti of

I ADEO (Sports) Tank shall be treated as cancelled. 'Phe respor lent

to forthwith recall, all the transfer o

. .
■

j deparunent is also directed
'I : ors
of the teachers against the administrative post. TTic present sen ice

.j

] appeal is disposed of in the above terms. Parties arc left to bear tiieir
1

Jown costs. File be consigned to the record room.
■J

«

j
I

.] /»> r t
•!
J
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Im ri II- Ki lVHI-:i< PAKll'l'UNKlIWA Sl-RVKMLIliL^iii^^^^^^^!ii i»! l.lLili:■ X .
f

A]^|K';»I No. 532''2lliy

^iir
r:t-n

... 25.{M.2iny 

.. (iy.us.2(iiy

»iD.Uc oriiihtiiulion I' JM
v^/N

/
Halo ul DcciNitHj

t;

Miiluiunuil T;irki Slwh. AUlk Ul)l-S-161. ADIHJ
lv;ii;ilx

mf' VI-RSUS/■

(if ICtiybfr i\nlvhumkln'a. Ci\il 
(Kc.spoiulcmsI!Ik- Scavims 1 I*..K:S1'. 1 IMucaium. CiovcmmL-iil 

.•.civi.u'jai. I’csliawai ami lour ollx'is.
,4..4^ M:it

.r X?AP:
J- .-■K. I A!Ml’U Al.l KHAN.

l-ur appcllani.
if-

IK 'HMil AMMAD .IAN. 
.‘K’l't.ss I »i,>uiLj AlU»inc\ •• Tor jvspomlciiis.

iir^ MU MIAINI) UAYUM KHAri AK.
I ■ l-ur ivspuiulciil 00.5.^^l^ iK'aiv*

i MliMULUd'Accuiivc)\IK. AtlMADIlA.SSAN.
MU Ml II lAMMA!) HAMID MUGHAL

fel
.IfDGMLNT

' ■ •> AHMAD IIA.S.SAN. MLMHLU: - Ariiiiinx.‘Mls o^J. ij, rn)uiM.'I lorLicar
sted■:

/ lu'.ltil .lllj ICCOl\l jK'I'IISClI.
\ • »m !/!a\Mi \UGllMr\T.S------------------------------ J-, ,

t i-.iiML-il i;iirtMM.'l for \\w appL'IIam iiryiK-kl tlial he 

.ual pronuueil lo ihc pu.si ol S^T on 2.S.l(l.2lM-l. Thai alter proiiuniun, he

II.S liiiki Khel ami cotilaineil peiroiliiinii dtilj salisliicioty. That alter 

•f-j-Li...,, n| lemire ai llie alio\e m-IuuvL he was ppslcil/iraosierrctl

mi (rj as PST in
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9 fUuIN THE COURT OF l>-i b

A 7-\ ^M-'
Appellcmt(s)/Petitioner(s)I

VERSUS 
1 ^ Respondenf(s)

do hereby appointI/We_______________________ .
Mr. Muhammad Amin Ayub & Mr. Muhammad Ghazantar All,
Advocates High Court in the above mentioned case, to do all or any of the 
following acts, deeds and things.

i

li
To appear, act and plead for me/us in the above mentioned 
this Court/Tribunal in which the same may be tried or heard and 
any other proceedings arising out of or connected therewith.

2. To sign, verify and file or withdraw all proceedings, petitions, 
appeals, affidavits and applications for compromise or withdrawal 
or for submission to arbitration of the said case, or any other 
documents, as may be deemed necessary or advisable by them for 
the conduct, prosecution or defence of the said case at all its stages.

3. To receive payment of, and issue receipts for, all moneys that may 
be or become due and payable to us during the course of 
proceedings.

case in1.

j

t
.1
■«

I
■.'i

AND hereby agree:->: 1
That the Advocate(s) shall be entitled to withdraw from 
the prosecution of the said case if the whole or any part 
of the agreed fee remains unpaid.

In witness whereof 1/We have signed this Wakalat Nama ^ 
hereunder,, the contents of which have been read/explained to ' 
me/us and fully understood by me/us^ihis _

a.
"1 t'

i

i •

1
..j

• 1 i-'i
\ ■

Attested & Accepted by .•ys’

Signature of Executantsn

Muhammad Amin Ayub
Advocate, High Court

Mirh^Siiad Ghazanfar Ali

Advocate, High Court

. j

&1

4-B, Haroon Mansion 
Ivhyber Bazar, Peshawar 
Off: Tel: 091-2592458

}
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. W^‘ BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE
TRIBUNAL PESHAWAR»

Service Appeal No: 7068/2021

Shahid Aziz SST District Dir Upper

VERSUS

VOSecretary (E&SE) Department, Khyber Pakhtunkhwa & others...Rfe^to3’

JOINT PARAWISE COMMENTS FOR & ON BEHALF OF RESPONDENTS No: 1-3.

Respectfully Sheweth:-

The Respondents submit as under:-

Preliminarv Objections,

1 That the Appellant has got no cause of action/locus standi.

2 That the instant Service Appeal is badly time barred.

3 That the Appellant has concealed material facts from this Honorable Tribunal 
in the instant service appeal.

4 That the instant Service Appeal is based on mala-fide intentions.

5 That the Appellant has not come to this Honorable Tribunal with clean hands.

6 That the Appellant is not entitled for the relief he has sought from this 
Honorable Tribunal.

7 That the instant Service Appeal is against the prevailing law & rules.

8 That the instant Appeal is based on mala fide intentions just to put extra 
pressure on the Respondents for gaining illegal service benefits as the 
appellant is basically working against the SST B-16 (TC) post in the , 
Respondent Department.

9 That the instant Service Appeal is not maintainable in its present form as the 
impugned orders & Notifications dated 16-03-2021 is legal & even in 
compliance of the Judgments dated 07-09-2019 in Service Appeal 
No.409/2019 Muhammad Usman Vs Govt; & Judgment dated 09-08-2019 in 
Service Appeal No.532/2019 Muhammad Tariq Shah Vs Govt; passed by this 
Honorable Tribunal. (Copies of the Judgments are attached for ready 
reference).

■A-:.

* '
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/•W 10 That the instant Service Appeal is bad for mis-joinder & non-joinder of the

necessary parties. . . .

11 That the instant Service Appeal is barred by law.

12 That no Departmental Appeal has been filed against above mentioned 
orders/Notification by the appellant to the Respondent Department, hence, got 
final.

13 That vide inquiry No. 1120 dated 13-07-2020, the inquiry officer has strongly 
recommended not to post the appellant against a management cadre post in 
the District Dir Lower in view of his role in the fake & bogus appointments 
orders of Class-IV in District Dir Lower in the year 2018. (Copy of the 
Inquiry report & appointment orders are attached for ready reference).

ON FACTS.

1 That Para-1 is incorrect & denied on the grounds that the appellant is working 
against the SST B-16 in the Respondent Department as & has been posted 
vide the Notification dated 16-03-2021 against the SST BPS-16 (TC) post in 
the Respondent Department.(Copy of the Notification dated 16-03-2021 is 
Annexure-A).

2. That Para-2 is also incorrect & denied as the appellant has been reverted to 
his original post of SST B-16 post vide Notification dated 16-03-2021 by the 
competent authority in view of the availability of an officer of the 
management cadre to the Respondent Department & even in compliance of 
the aforesaid Judgments dated 07-08-2019 & 09-08-2019 of this Honorable 
Tribunal, hence, the plea of the appellant is liable to be rejected. (Copies of 
the cited Judgments are attached as Annexure B & C).

3 That Para-3 is incorrect hence denied on the grounds as agitated in para-2 of 
the present reply by the Respondents No. 1-3.

4 That Para-4 is also incorrect & denied as the competent authority has got 
powers & jurisdiction to transfer & post a civil servant under section 10 of 
civil servants Act 1973 wherever his services are required, hence, the claim 
of the appellant is without any legal force & justification, whereas, rest of para 
is relating to the record of the Honorable High Court, hence, needs no further 
comments on them.

5 That Para-4 is also incorrect & denied as the competent authority has got 
powers & jurisdiction to transfer & post a civil servant under section 10 of 
civil servants Act 1973 wherever his services are required, hence, the claim 
of the appellant is without any legal force & justification, whereas, rest of 
para is relating to the record of the Honorable High Court, hence, needs 
further comments on them.

no

6 That Para-6 is correct to the extent of the impugned Notification dated T 1 -08- 
2020, whereby, the appellant has been transfer & posted against hi^ original 
post of SST B-16 (TC),whereas, rest of para is relates to the record of the 
Honorable Tribunal, hence, needs no comments.



r '

7 That Para-7 is correct that in compliance of the Judgment dated 01-09-2020 
of the Honorable Court the impugned order dated 11-08-2020 has been 
withdrawn vide office order dated 14-09-2020 by the Respondent 
Department, however the appellant has been transferred 8c posted against his 
original post of SST in BPS-16 (TC) under the above cited provision of law 
as mentioned in para-4 of the present reply.

8 That Para-8 needs no comments being pertains to the record of this Honorable 
Tribunal, however, it is further submitted that the Notification dated 16-03- 
2021 is legal & liable to be maintained in view of the fore going submissions 
by the Respondents No. 1-3.

9 That Para-9 is also incorrect & denied on the grounds that agitated in the fore 
going paras of the present reply, hence, needs no further comments, however, 
the Respondents further submit on the following grounds inter alia:-

QN GROUNDS.

A. Incorrect & not admitted. The appellant has been treated as per law & rules 
by the Respondent Department vide Notification dated 16-03-2021 in the 
instant case, hence, the stance of the appellant is baseless & liable to be 
rejected.

B. Incorrect & not admitted. The appellant has been treated as per law, rules 
& policy by the Respondent Department in the instant case having no question 
of violating the provision of Artcles-4 & 25 of the constitution of 1973 by the 
Respondents.

C. Incorrect & not admitted. The statement of the appellant is without any 
cogent reason & justification on the grounds as agitated in the foregoing paras 
of the present reply by the Respondents having not violated the Clauses 1,11, 
III & IV of the transfer/posting of the Khyber Pakhtunkhwa Govt; in the 
instant case, hence, the plea of the appellant is without any justification.

Incorrect & not admitted. The stand of the appellant is without any cogent 
reason & legal justification & liable to be rejected as the notification dated 16- 
03-2021 is legal & liable to maintained.

Incorrect & not admitted. The plea of the appellant is without legal 
justification & liable to be rejected as the appellant has been treated as per 
law, rules & policy by the Respondent Department in the instant case, hence, 
the stance of the appellant is baseless & liable to be rejected.

Incorrect & not admitted. The plea of the appellant is without legal 
justification & liable to be rejected as the appellant has been treated as per 
law, rules & policy by the Respondent Department in the instant case, hence, 
the stance of the appellant is baseless & liable to be rejected as the notification 
dated 16-03-2021 is legal & liable to maintained.

D.

E.

F.

G. Incorrect & not admitted. The plea of the appellant is without legal 
justification & liable to be rejected as the appellant has been treated as per
law, rules & policy by the Respondent Department in the instant case, hence, 
the stance of the appellant is baseless & liable to be rejected.
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Legal. However, the Respondents also seek leave of this Honorable Tribunal 
to submit additional grounds, record & case law at the time of arguments on 
the date fixed.

In view of the above made submissions, it is most humbly requested 
that this Honorable Tribunal may very graciously be pleased to dismiss the 
instant Service Appeal in favor of the Respondents in the interest of justice.

/ /2021Dated:

DIRECTOR
E&SE Department Khyber 
Pakhtunkhwa, Peshawar. 
[Respondents No: 2 & 3]

E&SE Department Khyber 
Pakhtunkhwa, Peshawar. 
[Respondent No: 1]

. T

AFFIDAVIT

L Dr. Hayat Khan Asstt: Director (Litigation-II) E&SE Department 
Khyber Pakhtunkhwa, do hereby solemnly affirm & declare on oath that the contents - 
of the instant Parawise Comments are true &: correct to the best of my knowledge & 
belief.

k

Deponent

(:
li

i
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,.^ ■ . Competent Authority is pleased to. order transferJposting^] the - ■ 
- foUo^m]g ojjicers in their .own pay scale, with immediaieeffect in the-interest of nuhlir xp.rvirp '

; 5# ■ Narne & Designation .

AFICATrON. 1

r:
/

From To (posted as)' 
ADEO(Seconda)y)at 0/0 '
DEO(M) Dir Upper ■

i• Remarlcs ' •;*
AJ^eb Ullah
ASDEO(M.C]

1 ASDEO(F) 'Larjam ■Vi2 ■ \

2/ ^■lr.Shahid Aziz SST ADEO(Secondary)at. 
0/0 DEO(M) Dir Upper

Services placed at the ' 
disposal ofDEO(M) Dir
Upper_______ _________■
ADEO(Primary)al .0/0 
DEO/M) .Dir Upper. 
Services placed at Che

ft^T.g

i 3 .M>-: Oayuni Khan SST GHS Panok'oi Vti4 9.

4 j Mvhammad Zada SST
■(t:C)

ADEO((Primary)) at ■
0/0 DEO(M) Dir Upper 1 disposal of DEO(M) Dir ' 

. Upper
Mr.Muzaffar Shah
SSTq.C) ■ ■

GHSS Barawal :■ ADEO(P&D)at 0/0 ... 
'DEO(hT).Dir Upper/] : '

AVP.

Mr. Hdzrat Luqmdn SSt J
q.c) I

6 GHS Kattan Bald ADE0(P'&p)at0/0]: ' 
DEOfF) Dir Upper

■AVP
f-tI

Note:

1. Posting/Adjustment of Teaching Cadre Officers shall beconsidered. as- Astp'p-gap
arrangement till the arrival of Management Cadre officers.'. .

2. The-order.of the above mentioned Teaching cadre officers will be,effective subject to, ihe-condition 
thanhey 'wiU.give an unde'rtaking/affidavit on legal paper/stamp-paper to DEO (M/F) Dir Uppe 
to. the effect, not.to claim seniority of Management cadre.

2. Charge Report shouldb.e:subp\itted to all concerned.- '
4. No TA/DA is allowed. .

5. The terms- iSs: conditions, mentioned in their, appointment order 
remain intact.

.1

5

r. i;
i':

• V

teaching cadre will ' i'

DIRECTOR-
Elementary &. Secondary Education 

Khyber'Pakhtunkhwa

F.NO.52/Vol-4/ADEOs (M) Transfers Dated the PeshawafJ./p: J 'E .2021:

I •

h- -

Endst: No.
/ -

- Copy forwarded to the-:

1. District Education Officer (M/F) Dir Upper. •
2. District Accounts Officer.Dir Upper.
3. Officers Concerned.
4. Master Copy.

I
•IOn

r.I •

■Deputy. I^.-^tor (Es'tab) ' 
Elementary &.'Ser.pnda.ry Education- 

.Khvhp.r-PMitunkha
■' \I

^1
;■

•:;

•f.:: 1
• i;-. .

/
i '\

k
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f ■■ *-*'^**g, TULll lil^ J 'jurisei present,.
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v/

:i*'' ' *»w • lature of Judge or Ma'^Strate

//.'•/. ••^'•. \ •• 
y-’ :% \ -

Order or other proeeedings-!'Sr. Date of
order/
proceeding

No
V -A ■i

;
,s

p\\ / -y-3•21

BEFORE THE KHVBER PAKHTUNKHWA SERVICE TRIBUNAL
Service Appeal No. 409/2019

;■

'... 01.04.2019 
....: 07.08.2019 ;

Date of Institution 
Date of Decision

Muhammad Usman S/o Khan Gul District Tank presently 
SST/ADEO (Sports), District Education Office,Tank,

!

■ii

Appellant
f

Versus

1. Government of Khyber Pakhtunkliwa, through Secretary 
Elementary & Secondary Education Department, Peshawar. ,

2. Deputy Secretary (Estab), Elementaiy & Secondary Education 

Department Khyber Pakhtunkhwa, Peshawar.
3. Director, Elementary & Secondary Education Department 

Khyber Pakhtunkhwa, Peshawar,
4. Assistant Director, Elementary & Secondary Education 

Department Khyber Pakhtunkhwa, Peshawar.
5. District Education Officer, (Male) Tank.
6. Muhammad Farooq, SST, GHS Umar Adda, Tehsil & District 

Tank.

!!
I

I
K
Ir
t-

4

f

•!Respondents

Mcmber(J)
-Member(E)

Mr. Muhammad Hamid Mughal 
Mr. Ahmad Hassan----------------07.08.2019

i

JUDGMENT
MUHAMMAD HAMID MUGHAL. MEMBER: Appellanti

0 present. Learned counsel for the appellant present. Mr. Zia Ullah 

learned Deputy District Attorney for official respondents present. 

Private respondent No.7 alongwith his counsel present. ■

Brief facts of the case are. that Director Elementary &

A

- iiD
12.

I
!$■

ir
>■
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Secondary Education Department Khyber Pakhtunkliwa, Peshawar

(respondent No.3) vide order dated 16.08.2018 transferred the
4

appellant Muhammad Usman (SST General) from GMS Kot Kat,
i s

iDistrict Tank and posted him as ADQ (Sports), at the office of 

District Education Officer (Male) Tank. On the very next month of

i.

fi

issuance of above mentioned order dated 16.08.2018, the respondent 

No.3 placed the services of the appellant at the disposal of DEO 

(Male) Tank for further adjustment at the vacant post of SST, while 

private respondent No.7 (SST) was appointed in his place as^MDEO 

(Sports) vide order dated 28.09.2018. Again‘bn 66.11:2018 the 

previous transfer posting order dated 28.09.2018 regarding

•.

1
i ■:?

i’ 4
■!!r

.(•
adjustment of the appellant as SST was withdravv^n^ resultantly the

:
.position of the appellant as ADEO (Sports) was restored. Finally on

17.12.2.018 the ’above mentioned order dated* 06.d 1.2018 was f

cancelled and the order in respect of private; respondent No.7 as
it• IADEG (Sports) was restored.. This led to the present service^ appeal 

for restoration of transfer posting of the appellant as ADEO (Sports)

f
f:V- ..

Tank.

Learned counsel for the appellant argued; that the impugned

•r ■order dated 17.12.2018 is the outcome of malafide and a result of\
O

"V political victimization and that the same was issued to oblige the 

political figure.
I'\

rA r.
1 \. As agaihsf that learned DDA.assisted by the learned counsel 

for private respondent No.7 argued that the appellant has no vested 

right to claim posting of his choice; that the appellant .being

4..... ,.-y
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influential- person, got himself transferred, to the post of-ADEO' 

(Sports) by using political channel; that earlier the appellant filed 

civil suit to regain his position as ADEO (Sports) District Tank; 

that initially the appellant was appointed as Class-IV official who 

secured promotion on the basis of Division B.A: Degree and 

thereafter the appellant submitted BA Degree of 2"^ Division which

f 1
■ I-

I

i i

i
f

i
\ ■ u

i

r
f

■s

is illegal; that on the complaint of private respondent No.7 inquiry 

was also initiated against the appellant.

1.

‘i
i-■?,

*. r
. i..5. Arguments heard.-File perused. >*'V ri'.

6. Both the appellant and private respondent No.7 belong to .5

%

teaching cadre but were blessed with administrative cadre post one

after the other.

7. Hon'ble Peshawar High Court Peshawar vide its judgment f

i
dated 18.11.2009 in Writ Petition No. 2937/2-009 has observed that

it is hot befKfing for teachers to hold administrative posts because ‘S'

they are getting benefits,,but the students are suffering thus, they 

shall go to their respective places
'i

8. The, above mentioned judgment of Hon'ble Peshawar High
5,

Court Peshawar was. implemented vide Notification dated( ,•
\ 08.02.2019. .O

! ■

■ ■«

I

9. From the arguments advanced by the parties and record 

particularly the posting transfer orders available on file, it appeared 

that the Director Elementary & Secondary Education concerned has

?

/N
i

A. ■> -i i.J

‘^1 no capability to face-political pressure and.that his-.actions, as made

impugned in the pleadings of the parties, fall within the ambit ofj'

4

. r-I r
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J '
misuse of authority.

10. The parties (SSTs) could not demonstrate any

djusted against the administrative cadre.post.;;

. In the light of above, the respondent department is directed to

administrative cadre, as ADEO

of both the appellant and

exigency due to
i

which they were a

11 ■;

!
i

appoint suitablebfficer belonging to 

(Sports) District Tank. The posting orders ,r.
;■

cadre post of 

cancelled. The respondent 

forthwith recall,, all the transfer orders

private respondent No.7 against the administrative! 'll
•I.b

ADEO (Sports) Tank shall be treated as

department is also directed to 

of the teachers against the administrative post

: •
'r
SThe (present service 

. Parties are left to bear theirappeal is disposed of in the above terms 

own costs. File be consigned to the record room.

o A

X- (Muhammad Hamid Mughal) 
MemberAhmad Hassan) 

Member
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BHRORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNR^MlIi^M."
TA

Appeal No; 532/201-9 '

... 25.04.2019Date of Institution

... 09.08.2019Date of Decision

ivliihamrnad Tariq Shah, ADEO (BPS-16), ADEO Establishment DEO (Male), 
Karak. (Appellant)

VERSUS
Secreiary (E&SE) Education, Government of Khyber Pakhtunkhwa, Civil

(Respondents)
The
•Seereuiriat, Peshawar and four others.

t

MR. TAIMUR ALl KHAN, 
/•XdvocaLC

t

For appellant. /.«
ifA- : iti'vTT :V1U1-IAMM.A.D JAN, , 

i.'cpiity lOisirict rViiorney For respondents'. V
i

.V

.t
MR. SrlAlRD QAYTJM KHATTAK, 
Ad\V)eiae

!
For resp.bmfent no.5, ■.

MEME,£R(Executive) ' 
MEMBER(Judicial) .

v:r hd :\!.AD HaSSAN,
MR. a;IJHAMMAD HAMID.MUGHAL : '

• t
■ .T.' ■' I

JUDGMENT ■ ;f.A i .s / 1%
-rEU-H—> ■AHMAD UASSAM. -MEIVIBE.R:- Arguments,.of the learned,counsel for. the

6

]:a‘irties heard and record perused./

1ARGUM.ENTS\
/ I

I.c-arited counsel for the appellant argued that he was appointed as P.ST in
t
i1999 and promoted to the. post of SST on 28.1012014'. That alter promotion,'he was

rn-)Sied at CHS Turki Khel and contained performing duty satisfactory. That after \
■ \

• 4cmiipiciion of tenure at the above school, he.Rvas'posted/transferred against the 

vacant post of ADO EsLablisiirnent Primary at DEO(fvl) GfPice Karak vide order

dated 20,11.2018. After lapse of one month his services, were placed at the disposal

'.)!'■ DECXM) Karak for further-posting, wliereas..respondent-no,.5 was posted at, his !

1

!
' "■'"T

I
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.11

• ./
place vide order dated 15.01.2019 but was withdrawn.on; 08.0,2.2019. He .further ; . 

argued that respondent no.5 exerted political pressure through Mf.'lA concerned for, 

cancellation of order dated 08.02.2019 and also produced -relevant documentary- 

evidence and.in nutshelltransfer of the. appellant was withdrawn, due to political,- 

interference which was against the posting/transfer policy notified by the provincial 

government and instructions dated 27.02.2013 issued as a sequel to famous-Anita,

. ^
n

V''

. ;!

-i
■

Turab case.
'i

■;<

Learned counsel for private respondent no.5 in rebuttal:st£jtedDhat inihalIy

the appellant challenged the original transfer order.through Civil Suit tiled in the
%

court of Senior Civil Judge, Karak but this fact was concealed by him'. He failed-to' 

file departmental appeal against original order dated; 15.01.2019. Moreover, it was 

the ajiipeliant who exerted political pressure for withdrawal of .transier order dated 

15,Oi.20:9. IvTorebver, respondent no.5 was SST (General), whereas the appellant, 

belonged to SST (Science Group) thus was not eligible- to hold the.post referred; to' .

■03.

1;
\

■;ii

above.

f
Learned Deputy District Attorney argued that the appellant was transferred

from CHS Turki Khel to GHS Paloosa Kamari due-to 'poor law and order situation

by the competent authority and thereafter adjusted against the post of ADO in BPS-

16 in the office of DEO(M) Karak., That he had personal differences vvith -the 

.bleadmaster Incharge, which .was also .a..contributing .fa.ctoL in his, transfer .to the..;

above office. That post of /\DO (BPS-17) are earmarked for the officers of

Management Cadre, therefore, official belonging to the teaching were not eligible to 

hold these posts. The can only be adjusted as-stopgap, arrangement in the exigency 

ot service, thus the appellant cannot claim postirigbagainst the sai.cl ^poH. He-also

.--.m

uighlighied Section-lO of Khyber Pa.khtunk.hwa Civil.Servants Act, 1973
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initial order.dated; 15.01.2019/ ■•■ •«of the appellant who assailed/ ••■r■ falKire on the part 

before the appellate authority.

b-OiC-ONCUiSION
bf withdrawal of initial, posting/transfer order;

. It has'been proved through the.

the appellant before the, 

filing departmental appeal.. He 

Karak by way of filing civil

15 Oi.2019, he* withdrew.-the civil 

ellant from this -Tribunal and an ample prool

The appellant- is aggrieved o :■>

05..-

15 01.2019 through order dated 08.,02v201.9

not assailed by

dated

ava'ilable record that, this' order was 

competent departmental authority by way 

knocked ihe.door of Senior Civil Judge

of

suit. "Mter .-T

having succeeded in withdrawal of order dated f 

suit, 'fhis fact was concealed by the app

■ a:-; exhibit Ills conduct/behavior.

f

would be in the.inteiesl of 

the appellant and private respondent

1
Instead oTdilating on other aspects ot the case06,

no.5
and fair play to highlight that

the Teach-mg Cadre, whereas-this post was required to be filled from
:usi;ce

belonged to
In these circumstances posting of both -

the olficials of Management Cadre.\ -j amongst

^Trofticials against the Management Cadre, was
\

illegal and Tot sustainable in the 

clischarpdlH-duty in ■

■his-parfand by .not agutatingMys 

tantamount to culpable negligencet§t!talso.;|lUn.,the

misconduct thus he rendered himself

tX-

N

of law. l^;ls^n:egrei)ted that respondent no.2 Tailed toc".-'es

accordance, with-xh^Iaw-and rules: .Science on

importani aspect ot the case■J

ambit of misuse of authority which eonst-i-tutes

hahle to discphnary procecciags under E&D Rules 20ffoln order to sensitize the

is Invited'tio-judgment ofabout- their dudes/responsibillties attentionrespondents
Peshawar High Court, Peshawar dated 18.11.2009 passed in wrlt.petition no:2937- 

m009 which was implemented vide nofilicalion dated; 08.62.201.9 a;sued by fits 

Establishment Department. If the respondents, have.no regard of .judgments, of

./
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