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BEFORE THE KHYBER

Noor Elahi Khan, Deputy

PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 7734/2021

08.11.2021
19.01.2022

Date of Institution ...

Date of Decision

District Attorney, Peshawar .
| (Appellant)

VERSUS
Chief Secretary, Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar
‘ (Respondents) \

and others.

Appellant

Muhammad 'Adeel Butt,

Additional Advocate General

AHMAD SULTAN TAREEiN

ATIQ-UR-REHMAN W

JUDGMENT

ATIQ-UR-REHMAN WAZIR MEMBER (E):-

‘case are that the appellant while serving as Deputy District Attorney (DDA)- BPS-

In Person

For respondents

CHAIRMAN

ZIR MEMBER (EXECUTIVE)

-18 was transferred from Peshawar against the post of DDA Kurram in his Own

Pa;} & Scale vide order|dated 15-10-2021. Feeling aggrieved, the appellant filed

departmen_tai appeal,

with prayers that the

which was not -respondéd,'henc'e the instant service appeal

impugned order dated 15-10-2021 may be set aside and the

respondents may be directed not to take any adverse action against the

appellant.

02.  Appellant has contended that the impugned transfer order is.b,ased on

political pressures being exerted by respondent Niﬁ. 3, hence is illegal and is liable

to be set aside; that the impugned order is based on ‘malafide, as  one post of

Brief facts of the '.



DDA was already vacant in Peshawar, but respondent No. 3 was posted against
the post of the appellant; that respondent No. 3 has recently been transferred
from Peshawar to Kohat and was again re-transferred in the impugned transfer

order; that the appellant has a genuine and compelling reason _that his mother is

seriously ill and lying|on bed since long and no one is there to teke care of him;,

that the impugned order has not b-een issued in public interest; that the

appellant has been pre-méture!y transferred in violation of posting/transfer policy -

of the provincial government; that.the impugned transfer order is against the

basic norms of natural justice, which is liable to be set aside; that the appellant .

has been posted against the post of DDA BPS-19 in his own pay & scale, which is
violation of the august Supreme Court of Pakistan judgment reported as 2014

SCMR 1184,

03. Learned Additional Advocate General for the respondents has contended
the appellant has‘ been transferred in the interest of public service_ on
“administrative grounds, as there -was a dire need of Law Officer in Distriet
Kurram, hepce keeping in view exigency of service coupled with administrative
needs; the appellant wae pOstéd in Kurram as District Attorney; that the appellant

has been working in Peshawar since long against various posts in different times,

hence his transfer outside Peshawar was not made on political censiderations;
‘that the transfer is‘ in accordance with law, rules and posting/transfer policy of the
provincial government; that under section 10 of the Civil Servants Act, 1‘973, a
civil servant can be posted anywhere within province at the discretion .of the

competent authority,
04. We have heard both the parties and have perused the record.

05. The appellant having been aggrieved from his transfer made by impugned
- order submitted his departmental appeal to respondent No 1, wh_ik:h was not

responded with in the statutory time period, hence the appellant filed the instant

service appeal. We have observed that transfer of the appellant is pre-mature as




he has not complet
observed that trans

against his post sma

3

ted his- ténure againstthe post. Moreover we have also
fer of the appellant and adjustment of respondent No. 3

cks malafide on part of the respondents as in presence of a

vacant post, which was also requisitioned by District Attorney vide his letter dated

17-09-2021. The im
interest but learned
question as to what
could not satisfy this
all posting/transfers

abused/misused to v

pugned order is shown to has been issued in the public
counsel for the respondents, when confronted with the
public interest was involved in the impugned transfer order
Tribunal. Clause (i) of the posting/transfer policy states that
shall be made strictly in public interest and shall not be

ictimize the government servants. The situation as explained

- above shows that the impugned transfer order was not made in the ‘pu'b!ic

interest, rather was made to adjust respondent No 3. Contention of the appellant

to the effect that his

mother is seriously ill and nobody except him is available to

take care of her also hold force and respondents were required to take a

sympathetic view of

the situation. The appellant agreed to the extent that he is

not interested in that|particular post, but he may be retained in Peshawar against

any post for the sake |of look after of his ailing mother.

06. In view of the foregoing discussion, the instant appeal is accepted as

prayed for. Parties are left to bear their own costs. File be consigned to record

room.

ANNOUNCED
19.01.2022

(AHMAD SULTAN TAREEN)
CHAIRMAN

(ATIQ-UR-REHMAN WAZIR)
MEMBER (E)
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19.01.2022

Appellant in person present. Mr. Muhammad Adeel Butt, Additional

Advocate General for respondent present. Arguments heard and record

perused.

Vide our detailed judgment of today, separately placed on file, the

instant appeal is accepted as prayed for. Parties are left to bear their own

costs. File be| consigned to record room.

ANNOUNCED
19.01.2022

(AHMAD 'SULTAN TAR

EN) (ATIQ-UR-REHMAN WAZIR) :

CHAIRMAN MEMBER (E)
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11.01.2022

18.01.2022

Counsel for the appellant and Mr. Muhammad

Adeel Butt, Addl. AG alongwith Naib Wali, Asstt. Law
Officer for the official respondents present.

Former requested for adjournment in order to

further prepare the brief. Request accorded. To come up

for arguments on 18.01.2022 before the D.B. The
operatiori" of impugned notification shall remain

Additio

suspended till date fixed.

(Atig-ur-Rehman Wazir)
Member(E)

Appellant in person present. Mr. Muhammad Adeel Butt, . -
nal Advocate General alongwith Naib Wali, Asst. Law Officer for.

respondents present.

Due to paucity of time, arguments could not be heard. To come |

up for érguments before the D.B on 19.01.2022. The operation of the -' ~

impugned notification shall remain suspended till date fixed.

Ati

55 ehman Wazir) Chairman
Member (E) ' ‘
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30.11.2021 - Counsel for the appellant present. Mr. Noor Zaman Khattak, ~
District Attorney alongwith Mr. Naid Wali, Assistant Law Officer

-3

for respondents present.

Learned District Attorney stated at the bar that reply/parawise
comments are being in the process for approval and the same will
be submitted in the court on the next date. Request is acceded.

To come up for written reply/comments on 23.12.2021 before
i{| date fixed.

S.B. The operation of impugned order is suspen

(MIAN MUHAMMAD)
MEMBER (E)

23.12.2021 Appellant in person and Mr. Muhammad Adeel Butt,
 Addl. AG for official respondents present. None present |
on behalf of private respondent No. 4 hence proceeded

against ex-parte.

Representative of the official respon‘dents has
furnished reply/comments both on main appeal as well
as stay application. P-Iaced on file. To come up for
arguments on 10.01.2022 befdre the D.B. The operation
of the impugned notification shall remain suspended till

date fixed.
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S.A No. 7734/2021

10.11.2021

Counsel for the appellant present. Préliminary arguments

have been heard. The Memorandum of Appeal alongwith

copies of record annexed therewith have been perused.
The appellant having been aggrieved from his transfer
made by impugned order submitted his departrhental appeal to
the next higher authority i.e. respondent No. 1 which so far
nas not been responded. Among other grounds in the
departmental appeal, it has been submitted that the transfer of
the appellant is premature as far as transfer/posting policy_ is
<:oncernéd. Moreover, the transfer of the appellant is politically
motivated when adjustment of other transferee in the
impugned order has been made against the post of the

ppellant at Peshawar despité the fact that another post was

Q)

vacant. If there was any dire need for transfer of Mr. Zubair
\h_.

Ahmad from Kohat to Peshawar, he could have been adjusted
against vacant post; particularly according to the copy of the
letter dated 17.09.2021 annexed with the appeal, the District

Attorney made a request to the Director General Law and

T

uman Rights Department Khyber Pakhtunkhwa, Peshawar.for

transfer of some law officers to the vacant posts. The

mpugned transfer order is shown to has been issued in the
interest of public service but in .view of attending circumstan_ces
as discussed before, the point of public interest is arguable. Let
the respondents be heard in regular proceedings. This appeal

wn

admitted for regular hearing.  The appellant is directed to




deposit security and process fee within 10 days. Thereafter,
“notices be issued to the respondents for submission of written
reply/comments in office within 10 days after receipt of
notices, positively. If the written reply/comments are not
submifted within the stipulated time, or extension of time is not
sought through written application with sufficient cause, the
office shall submit the file with a report of non-compliance. File
to come up for arguments on 30.11.2021 before the D.B.

An applicétion has been filed alongwith Memorandum of
Appeal seeking suspension of the impugned order dated
15.10.2021. Notice of the application be also given to the
respondents. The operation of impugned order is suspended

till date fixed.

Chairman

Y
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FORM OF ORDER SHEET
Court of
" Case No.- 7734 /2021
S.No. Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1- 08/11/2021 The appeal of Mr. Noor Elahi Khan presented today by Mr. Syed
Abdul Fayyaz Advocate may be entered in the Institution Register and put up
to the Worthy Chairman for proper order please. \
2.___%:’_
REGISTRAR " %
7- This case is entrusted to S. Bench at Peshawar for preliminary

hearing to be put up there on___ [0 ~ [1=2 o2

CHALRNMAN




F"*’HYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

- © CHECKUST' .
- © Case Title: Mofl E lab Kban s wé’lﬁ\f{: AP
' s# _ CONTENTS YES | NO

1| This Appeal has been presented by: b‘qed A bd\»(_\) AN

Whether Counsel/AJpellant/Respondent/Deponent haVe s:gned the
requisite documents?”

Whether appeal is wrth:n tlme’

j_ :
Whether the enactment under whtch the. appeal is ﬁled mentioned?

3

4

5 | Whether the enactment under which the appeal is flled is correct?
6 | Whether affidavit is appended’
/7

8

Whether affidavit:is duly attested by competent Oath Comrmssnoner’
Whether appeal/annexures are properly paged?

NENEVENENENIRN :<-<"'

Whether certificate regardlng flllng any earlier: appeaE on the subject,
furnished?

10 | Whether annexures are legible?

11 | Whether annexures are attested?

12| Whether copies of annexures are readable/clear?.
13 | Whether copy of appeal is delivered to AG/DAG?

Whether Power of Attorney of the Counsel engaged is attested and
signed by petltloner/a;:v;:nellant/respondc~3nts7

15 | Whether numbers of referred cases given are correct?

16 | Whether appeal contains cutting/overwriting?

17 | Whether list of booKs. has been provided at the end ofthe appeal?
18 | Whether case relate to this court?

19 | Whether requisite’ nurnber of spare copies attached? .

20 | Whether complete’ spare copy is filed i in separate file cover’
. 21 | Whether addresses of parties- glven are. comp]ete’

22 | Whether index ﬁled’

23 | Whether index is correct’

24 | Whether Security and Process Fee depomted’ On

Whether in view of Khyber Pakhtunkhwa Service Trlbunal Rules 1974
25 | Rule 11, notice along with. copy of appeal and annexures has been
sent to respondents’ On :

26 Whether copies of comments/reply/rqomder submltted’ On

AN NENEANENENEANENANE RN \‘\'\\‘\ ®

Whether copies of comments/rep[ylrejo:nder provnded to oppos:te

v
party? On

Itis certified that formal|t|es,ldocumentat|on as required in the above tab!e have been
fulfilled.

"h‘

Name g"l(a\ \OV-LU\)\ _\:“C"\(\@L

Slgnature ? .
Dated: AT\ o ""2-67."\\




. - “BEFORE THE-KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
o | PESHAWAR | S
S. A. No. 173{7’ /2021 . '

Noor Elahi Khan - o Appellant |
' | ' Versus | ’
Chief Secretary and others e ... Respondents

INDEX | .
S# | Description of the Documents | Annex | Pages |

1. 'Grounds oprpea/ -+ : * ;_.U'

| Application = ) '
2. | App. o& ¢ amdawf S-F

3. |Copy of Transfer Order dated VA" _,
15.10.2021 | R

+. | Copy of the Departmental Appeal "B” 9-19

e
e. | Wakalat Nama : : ' 14

5. | Copy of the letter i “c”

Appellant =
(Noor Elahi Khan)

i Dy. District Attorney Peshawar
Through

Syed Abdul Fayaz
Advocate Supreme Court
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/‘ - BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

»

PESHAWAR P
Lrv:cc T :bl n.;; *
-
Diar,y, No. 7,960

| . » | | -
S. A. No.77527 /2021 * | °“ﬁ£4[202/

Noor Elahi Khan, Dy Dlstrlct Attorney, Peshawar ...... Appellant
Versus

1. Chief Secretary Govt. of Khyber Pakhtunkhwa, Civil
Secretanat Peshawar

2. Secretary Law, |Govt. of Khyber Pakhtur»ivkhwa, Civil Secretariat,_
Peshawar. . A

3. Mr. Zubair Muhammad, Dy. District Attorney, District
Kohat/Peshawar.

i Respondents

~ APPEAL UNDER SECTION 4 OF THE SERVICE TRIBUNAL
ACT, 1974 A![GAINST THE ORDER DA'TED'15 10.2021
Ei VIDE_WHICH THE RESPONDENT NO. 2 HAS

cdto-day |
TRANSFERREID THE APPELLANT FROM THE POST OF
str‘na‘

w» ) DEPUTY DISTRICT ATTORNEY PESHAWAR _(BPS-18)
TO DISTRICT ATTORNEY KURRAM (BPS-19) IN HIS
- OWN PAY SCALE, - .




T

@

Respectfully Sheweth

I ,

1. That the appellant has been transferred vide order dated
15.10.2021 from DDA Peshawar to District Kurram in his own
pay scale as a District Attorney Kurram. Copy of Transfer
Order dated 15.10.2021 is attached as Annexure “A".

2. That the appellant preferred Departmental Appeal against the
Impugned order to worthy Chief Secretary (Respondent No. 1)

- but to no avalil. Copy of the Departmental Appeal is attached

as Annexure “B”.

3. That the appellant feeling aggrieved from the above impugned
order, the instant service ‘appeal before this Hon'ble TriernaI,
on the following grounds:

GROUNDS

-~ A. That the petltroner has been transferred vrde order dated

15.10.2021 from the post of Dy District Attorney Peshawar |

(BPS 18) to District Attorney Kurram (BPS-19) in his own
_pay scale. | | ‘

B. That the impugned order dated 15.10.2021 is totally based

on political pressures / mfluence hence hable to be set
aside and recalled. -

C. That the impugned order is hased on malafide intentiOns In
fact, one post! of the Dy. District Attorney is already lying
vacant in the office of District Attorney Peshawar bu'r




&
despite of fact, the respondent NO. 3 has’ been placed on
the appellant’s post. | |

hS

D. That the respondent No. 3 has recently been transferred
from Peshawar to District Attorney office Kohat 9 months
ago. R |

E. That the genuine problem of the appellant is that his

‘mother is alm old aged and lying on bed since 6 months in"

unconscious conditions and there is no one to IOokafter her
‘except the appellant.

F. That the interest of public service has not been explained in
the impugned order, hence the impugned order dated
15.10.2021} is liable to be set aside and recalled.

N

G.That the petitioner has been prematurely transferred,' in-

- violation of; the posting and transfer policy of the provincial
‘government.

‘H. That the impugned tranSfer order is against the basic norms

of justice which required to be set aside.

1. That impudned order is the result of political manipulation.

J. That the District At.torne'y'.‘Peshawar' has already requested .

to the cc)mpétent "authori,ty" through letter No. Cor-
3/DA/Pesh[564-65 dared 17.09.2021 to fulfill the vacant




; post which|is lying vacant formthe last one year. (Copy of
the letter is attached as Annexure “C").

K. That the appellant has been posted a'gainst the post of
District attorney BPS-19° in his own pay scale which is

" violation of| the Suprenjé Court judgment reported in 2014
- SCMR Page 1184 which amounts to contempt of Supreme
Court judgment. |

L. That the order dated 15.10.2021 is illogical and based on
surmises. | -

M. That any other ground in res‘pect of the instant appeal will
be raised at the time of arguments with permission of. the
WOrthy Tribunal. S :

PRAYERS:

It is, therefore, most humbly submitted that on acceptance of
instant Service-AppéaI, the impugned order dated 15.10.2021 may
kindly be set aside and recalled and the concern department may
also be directed not to ‘take any adverse action against the

appellant. | oo
Appellant/”-/ ~ |
(Noor Elahi Khan)

' | Dy. District Attorney Peshawar
¢ Through : ~ o

Mo | e ot
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PESHAWAR
M No. /2021
In |
S. A. No. _J2021
Noor Elahi Khan ... Appeliant
| | . Versus - |
Chief Secretary and others e Respondents o

ORDER DATED 15.10.2021

Respectfully Shewet

h:

1. That the appeal titled above is- pendlng before this Hon'ble -

N Court which is fixed for today.

2. That the
15.10.2021,
against the s

order is anne

3, That the app

arguable case

4, Tﬁat thé ba

respondents . in cont:nuatlon of order dated

has |ssued order dated '15.10. 2021 whsch is
dirit of law and principle of public pohcy Copy of
ed. ‘ - -

ellant /petltloner has a good prima fac1e case and

e and is sangume about his success

ance of convenience is also lies in favour of the

appellant/ petltloner




SCMR Page 1184 which amounts to contempt of Supreme
Court judgment. - | |

K. That the order dated 15.10.2021 is iliogical and based on -
surmises. o | |

L. That any other ground in respect of the instant appeal will
be raised at the time of arguments with permission of the
~worthy Tribunal. |

PRAYERS:

It is, ther'efore, most humbly submitted that on acceptance of
instant Service Appeal, “the impugned order dated 15.10.2021 may
kmdly be set aside and recalled and the concern department may

also be dlrected not to take -any - adverse action agatnst the
appellant.

A pellant/7 J = |

(Noor Elahi Khan) |
Dy. District Attorney Peshawar

Syed Abdul Fayaz

Through -

- Advocates Peshawar |
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

CM No. /2021

In
S. A. No /2021

Noor Elahi Khan ...... Applicant/Appellant
Versus

Chief Secretary and others C L rmersseeesiens Respondents

AFFIDAVIT
I, Noor Elahi Khan, Dy. District Attorney, Peshawar, do
hereby solemnly affirm and declare on Oath that the contents of the
accompanying Apphcatlon are true and correct to the best of my

&nowledge and belief and nothmg has been concealed from th|s Hon'ble

Trlbunal

—
/s,
I.

Deponent

p, MM///?’—
y J -(
i
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GOVERNMENT OF KHYBER PAKHTUNKHWA
LAW, PARLIAMENTARY AFFAIRS & HUMAN RIGHTS
- DEPARTMENT
Dated: Peshawar the 15" October, 2021

ass4r2

~The Competent Authority is pleased to order"the postmg/transfer of
the following ofﬁcers of Law, Parliamentary Affairs & Human Ri ghtstepartment in t};}c 1ntcrcst

(GYLD/15- /2021/

of public service, with immediate effect:- S SHENAS L
" | LT .).8‘...:»-/ .77
\ S.# | Name & Designation. From L y 'I, —To J
1. | Mr. Noor Elahi, Deputy District | District-Attomey Kurram
: Deputy District Attorney (BS-18) | Attorney Peshawar (OPS) against the vacant
: ' 4 post
(2. Mr, Zubair Muhammad, Deputy District Deputy District Attorney.
Deputy District Attorney (BS-13) Attorney Kohat Peshawar vice serial No.01.

2. Consequent upon the above, Mustafa Kamél, Diétrict Attornéy, Hangu (BS-19) is

relieved of the additional charge of District Attorney Kurram.

Secretary to Govt: of Khyber Pakhtunkhwa
Law, Parliamentary Affairs & Human -

' , ~ Rights Department
Endst: No, & Date Even:

Copy forwarded to the:-

Registrar Peshawar High Court, Peshawar ‘

Director General, Law and Human Rights Khyber Pakhtun.khwa

Deputy Commissioner, Peshawar,

Deputy Commissioner, Merged District Kurram.

District Attorney Offices Hangu, Kurram & Peshawar,

District Account Officers Kohat, Kurram & Peshawar.

PS to Minister Law, Khyber Pakhtunkhwa.

PS to Secretary Law, Parliamentary Affairs and Hurnan Rights Department.

PA to Deputy Secretary (Admn), Law Department.
0 Officers Concerned.

-—a\ooo\.lo\yl:b}»’!\):"‘.

(AURANGZEB) (5 [jo {:.ax.;
Section Officer (General

7
'NOOR ELAHI
‘Deputy District Attorney Peshawar

“Law Parliamentary Affairs &
Himan Right Department
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OFFICE OF THE DISTRICT ATTORNEY
GOVERNMENT OF THE KHYBER PAKHTUNKHWA.
LAW, PARLIAMENTARY AFFAIRS AND

HUMAN RIGHTS DEPARTMENT PESHAWAR.
280 £1 OOR TASNEEM PLAZA NEAR JAN'S BAKERS: SADDER ROAD PESHAWAR PHONE &
FAX:091-9210400

No. COR-3/DA/Pesh/2021/ (o - 6 5
Dated Peshawar the 2¢ / [5/2021

To
The Director General,
Law & Human Rights Department,
Government of Khyber Pakhtunkhwa .

SUBJECT: DEPARTMENTAL REPRESENTATION ‘\GAINST THE ORDER
DATED 15-10-2021.

R/Sir,

Reference to the subject noted above and find enclose herewith letter
No.COR-3/DA/Pesh/2021/658, dated 26/10/2021 of Deputy District Attorney, Noor

‘Elahi office of the undersigned which is self-explanatory & is submitted for further

necessary action, please.

W A JAMIL
Distritt Atdarney Peshawar

Copy forwarded to:-

-~ 1. P.S to Chief Secretary, Khyber Pukhtunkhwa.

2. P.S to Secretary Law, Parliamentary Affairs& Human Rights Khyber
Pakhtunkhwa.

wamsedig b uzmnﬁ \/

snepy Apjuawelped mel
)emﬁ’.qsad Laummg umsm And aﬁ

IHv13 d

istrict Attorney Peshawar




. OFFICE.OF THE DISTRICT ATTORNEY.
GOVERNMENT OF THE KHYBER PAKHTUNKHWA.
LAW, PARLIAMENTARY AFFAIRS AND '
HUMAN RIGHTS DEPARTMENT PESHAWAR:

N 5

SNEEM PLAZA NEAR TAN'S BAKERS' SADDER ROAD PESHAWAR PHONE &

No. COR-3/DA/Pesh/2021/ bbe = 0.3
Dated Peshawar the 25/),/2021

To

The Director General,
Law & Human Rights Department,
Government of Khyber Pakhtunkhwa .

SUBJECT: DEPARTMENTAL REPRESENTATION AGAINST THE ORDER
DATED 15-10-2021. ' '

 RUSir,

Reference to the subject noted above and find enclose herewith letter
No.COR-3/DA/Pesh/2021/658, dated 26/10/2021 of Deputy District Attorney, Noor

Elahi office of the undersigned which is self-explanatory & is submitted for further

necessary action, please. - ' : /\)
4{ IMA JAMIL

Districf{ Attorney Peshawar

Copy forwarded to:-

\’1. P.S to Chief Secretary, Khyber Pukhtunkhwa.

2 P.S to Secretary Law, Parliamentary Affairs& Human Rights Khyber

Pakhtunkhwa.

District Attorney Peshawar
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OFFICE OF THE DISTRICT ATTORNEY
GOVERNMENT OF THE KHYBER PAKHTUNKHWA.
LAW, PARLIAMENTARY AFFAIRS AND

HUMAN RIGHTS DEPARTMENT PESHAWAR.
280 1 OOR TASNEEM PLAZA NEAR JAN'S BAKERS' SADDER ROAD PESHAWAR PHONE &
FAX:091:9210400

) .ot l
No. COR-3/DA/Pesh/2021/6'S 7
Dated Peshawar the ¢ / (6/2021

To

| The Chief Secretary, '

| Government of Khyber Pukhtunkhwa.
Memo:- Through Proper Channel

Subject:- DEPARTMENTAL REPRESENTATION AGAINST THE ORDER
DATED 15-10-2021.

Respected Sir,

The petitioner submits as under:-

1. That the petitioner has been transferred vide order dated 15-10-2021 from the post
of Deputy District Attorney BPS-18 Peshawar to District Attorney Kurram in his
own pay scale BPS-19. (Copy Annexed)

2. That the impugned order is liable to be set aside/ recalled on the following
grounds.

(é) That the impugned order is based on mala-fide.

(b) That the interest of public service has not been explained in the impugned
order. | '

(¢) That the petitioner has been pre maturely transfer without complying the
posting transferred policy of the provincial government.
(d) That the impugned Transfer order is against the basic norms of justice.

(e) That the impugned order is the result of political manipulation and pressure.

(f) That the petitioner has been posted against the post of.District Attorney BPS-
19 in his own pay scale which is.the violation of the Supreme Court judgment

reported in 2014 SCMR page | 184. Which amount to contempt of Supreme
Court Judgments.

(g) That the order dated 15-10-2021 is illegal and based on illogical Conclusion.

(h) That impugned order is totally based on political pressure while one post of
Deputy District Attorney BPS-18 is vacant in District Attorney Peshawar.

(i) That the District Attorney Peshawar has already requested to the' competent
authority through letter No. Cor-3/DA/Pesh/564-65, dated 17-09-2021 to fulfill

the vacant post which is lying vacant from the last one year. (Copy of letter is
attached) |

_'+




" 00 That the mother of the petAit‘ioner'is an old age and reﬁiains ill and the petitioner
’ ’“ .. isonly onetolook after her. If the 1mpugned order has not recallcd it w111 have

> an adverse effect upon her health

e

Prays -

It is most humbly submitted that on acceptance of this Departmental appeal.
The unpugned order dated 15.10.2021 may please be set aside and recalled. '

Petitioner

?%0/2/ I

OOR ELAHI

Deputy District Attorney Peshawar

T
5 }%%gﬁmm nLAé'isha\Nat

arhamen\ary Mf}ﬁm




OFFICE OF

GOVERNMENT OF THE KHYBER PAKHTUNKHWA
LAW, PARLIAMENTARY AFFAIRS AND -

HUMAN RIGHTS DEPARTMENT PESHAWAR.
‘ g”"u‘ook_mmmvut AZANEAR JAN'S BAKERS' SADDERROAD IE SHAWAR PFIONE &
mx 091: 92:94(; , _

No. (’(JQ 3/0/4//75’5/('/}’/54»/3

Dated Peshawal the/ 7 ~ ¢~ 8*‘ e |

THE DISTRICT ATTORNEY PESHAWAR

To.

The Director Genua]
Law & Human R 1ghts,

Government of Khyber Pakhtunkhwa

SUB]ECT RI:QUEST FOR POSTING/
ATTORNEY (BPS-18)

AGAINST THE VACANT POST

Respected Sir,

Reference to the subject noted above - it 15 stat

Deputy District Attorney (BPS- 18) is Iymg vacant from last 10 months m ‘the office

d. Due to thlS reason offlce 1s extremely over-
undxeds of SGFIOUS natule and chromc cases. -

of undersi gne

‘ Keepmg in view of above it ig requested that any Law off1ce1 may
klndfy be 11

ansferred / Posted to the office of unders;gned for smooth run

mng of
ourt work.

14 JAMIL
DISTRIC ATTORNEY

o S o PES#IAWAR
”‘""'Epdst.No.&Date Even:- SR o

py forwarded to for information and hecessary actioh'plé@s/e:

2 Solicitor, Law & Human Righis, Khyber Pakhtunkhwa.

AS

/7 ‘/C = o ¥ DISTRIC
NOOR ELAHL | .
Deputy District Attomev Peshawar :

_Law Parliamentary Atfairs &
Ruman Right ﬂepanment
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IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.7734/2021

Attomey Dlstrlct Kurram.
VERSUS

Government of Khyber Pakhtunkhwa through the Chief Secrefary, Govt. of Khyber

i
|
Mr. Noor Elahi Khan, Deputy District Attorney (BPS -18), Peshawar under transfer to Distric
»  Pakhtunkhwa, Peshawar & others. T Respondents\

A8
v O |
JOINT REPLY TO APPLICATION FOR SUSPENSION OF IMPUGNED ORDER QW |
BEHALF OF RESPONDENTS NO.01 & 02. |

Respectfully Sheweth.
PRELIMINARY OBJECTIONS:

5

1. That no cause of action or locus standi lies with appellant/petitioner ‘for filing of
application, therefore application may be dismissed..

- 2. That the instant application is not maintainable in its present form.

3. That the present application is not maintainable due to non-Jomder and mls-Jomder of
necessary parties.

4. That this Hon’ble Tribunal has got no jurisdiction to entertain the instant application.

5. That the appellant is estopped by his own conduct.
On facts

1. Para-01 of the application pertaing to record of the Service Tribunal.
2. Incorrect, hence, denied,

3. Incorrect, hence denied. None of the ingredients for temporary injunction lies in favour of
the applicant. By the impugned notification of transfer none of the right of the apphcant
has been violated. Neither prima facie case exist in his favour nor balance of convenience
lies in his favour of appellant. Moreover, no irreparable loss occurred to the apphcant due
to impugned notification.

4. Incorrect, hence denied, as explained in Para-03 above.
K. that the order dated 15.10.2021 is accérding to law & rules

L. that the respondents seek permission to agitate further points at the time of arguménts.

Prayer: .
It is therefore, most humbly prayed that on acceptance of this parawise reply, the

instant application for suspension being devoid of legal footings and merits may graéiou'sly be

dismissed Wwith cost.

Secretary to Govt. gf Khyber Pakhtunkhwa,
wa Law Department.
Respondent No.02

Chief Secretary
Khyber Pakht
Respondent No.B1

o
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\ IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Servnce Appeal No.7734/2021
Mr. Noor Elah1 Khan, Deputy District Attorney (BPS-18), Peshawar under transfer to District Attorney

' Dlstnct Kurram
................ Appellant
VERSUS
Government of Khyber Pakhtunkhwa through the Chief Secretary, Govt. of Khyber -
Pakhtunkhwa, Peshawar & others.
) .....:...Respondents.-
JOINT PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NO. 01 & 02
Respectfully Sheweth.
PRELIMINARY OBJECTIONS
1. That no cause of action or locus standi lies with appellant for filing of the Service appeal, therefore
appeal may be dismissed.

2. That the instant appeal is not maintainable in its present form.

3. That the present appeal is not maintainable due to non-joinder and mis-joinder of necessary
parties.

4. That this Hon’ble Tribunal has got no jurisdiction to entertain the instant appeal.
5. That the appellant is estopped by his own conduct.
6. That the appeal of the appellant is badly time barred.

On facts:
1. Para-01 is correct. The appellant has been transferred in the interest of public service. -
2. Para-01 is incorrect, hence, denied.
3. Incorrect, hence denied. In terms of Section-10 of Civil Servant Act, 1973, a civil servant may be

posted anywhere in the Province. Therefore, the appeal is liable to be dismissed.
Grounds:

A) Para-A is correct. The appellant has been transferred in the interest of public service.

B) Incorrect, hence, denied. The appellant has been transferred in the interest of public service and on
administrative ground. Bar Association of District Kurram has approached different administrative
hierarchies for posting of a permanent law officer in the District. Kéebing in view the exigehcy of
services coupled with administrative needs the petitioner was posted in Kurram as District
Attorney. The officer has been working in Peshawar for 10 years & 9 months on different posts in
different yeéfs out of his 13 years service as such the transfer notification has not been issued

under political pressure or influence.
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-0) Ih'eogg:ct, hence denied. Malafide intentions cannot be attributed to the Competent Authority. The
transfer is in accordance with law, rules and posting/transfer policy of Provincial Government. The
department is facing acute shortage of law officer; recruitment through Khyber Pakhtunkhwa
Public Service Commission in pipeline, however, because of aforementioned administrative needs
& exigency of services the petitioner was posted.

D) Pertains to record. '

E) Incorrect: In terms of Section-10 of Civil Servant Act, 1973, a civil servant may be posted
anywhere in the Province. Moreover, the petitioner has been serving in Peshawar for last 02 years
& 9 months and complete his tenure according to transfer policy enclosed.

F) Incorrect, hence denied. The department makes its own administrative arrangement time to time
and in accordance with the Appointment, Promotion and Transfer Rules, 1989. Therefore, the
transfer notification was issued in the interest of public service.

G) Incorrect, hence denied. The Petitioner had been serving in Peshawar for 02 years & 9 months.

H) Incorrect, hence denied. The impugned order was issued in accordance with law & rules.

I) Incorrect, hence denied. The appellant has been transferred in the interest of public service and as
such the transfer notification has not been issued under political manipulation.

J) Pertains '.to record. |

K) Incorrect. The petitioner was transferred to District Kurram on purely administrative grounds. The
Department is facing acute shortage of officer. Khyber Pakhtunkhwa Public Service Commission
is processing pending requisition of this department. As a stop gap arrangements the department
has given additional charge to different District Attorneys viz-a-viz numerous Law Officers are
posted as District Attorneys in their own pays scales to overcome the shortage of officer and for
smooth flow of official business. |

L) As detail reply in above Para-K.

M) That the respondents also seek permission of this Honourable Tribunal to agitate further grounds at

the time of arguments.

Prayer:

It is therefore, most humbly prayed that on acceptance of this Parawise comments, the

instant appeal being devoid of legal footings and merits may graciously be dismisggd with cost.

Chief Secretary Secretary to Govt. of Khyber Pakhtunkhwa,
Khyber Pakhtunkhwa Law Department.
Respondent No.01 Respondent No.0




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR

‘Service Appeal No.7734/2021, Mr. Noor. Elahi Khan, Deputy District Attorney'
- (BPS-18), Peshawar under transfer to District Attorney District Kurram. .. Appellant

- Versus

Government of Khyber Pakhtunkhwa ~through the Chief Secretary, Govt. of Khy'ber-
Pakhtunkhwa, Peshawar & Others =~ ... Respondents

AFFIDAVIT

’ ‘ ‘ I, Naid Wali, Assistant Law Officer, Govt. of Khyber Pakhtunkhwa, Law

| Department, do hereby solemnly affirm and declare on oath that the Parawise comments
on behalf of respondent No.02 is true and correct to the best of my knowledge and belief
that nothing has been concealed from this Hon’ble Court.

N AW
Deponent

------------------------------

Identified By; A

Additional Advocate General , _
Service Tribunal Khyber Pakhtunkhwa, Peshawar

Y
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;/f 1 he Regestrar,

Ceamnd 3 nivessily,

> I he Charman,

Hoard vf mtermediale

I he Chnrman,
Nonrd of Intermed

‘i

St BIRCT:

PARLIAMENTARY AFFAIRS & HUMAN RICGHy

DEPARTMENT
— =TT T NG, SO 5872028

1.1 Khan

Dated Peshow the, 30" December, 201

& Sceondury Lducation, Peshuwur

inte & Secondary Education, Bunnu.

4 President Khivher Pakhtunkhwa Bur Council Peshawar.

1dear Nir.

1 am diresied to e
of degrees 7 vertificules (originul receipt/Bank draft enclosed) and licenses in respeet of the

HECUSSHTY HIMITLT)]

faltoswing recomniendee tor verificulion which may pleas

fer 1o the subject noted above and 1o enclose herewith copies

e he returned o this office for {urthes

a——

T 7 1M tdayat Ullah S
1y Malook

Wazirntan £ 1

S
S# . Name of Candidate District Addresses
with Father's Name | Domicile/Zone -
South Villuge Piazha Tehsil Surstogha. Districy

South Waziristan,

Encl: {As ahove)

Endst: No & Dute Even.
Copy Torwarded 1o the:

Yoprs faithfully,
éx A WV\%

(AURANGZER)
section Officer (Genernl)

1. IS 1o Seerctory Law, Parlinmentury Affairs & FHumnn Righis Department
2. PPA 1o Deputy Secretury (Admin), Law Department,

Scction Officer (General)

|
|




KHYBER PAKHTUNKWA

No. 94‘/' IST
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To

The Secretary Law Department,
Government of Khyber Pakhtunkhwa,
Peshawar.

Subject: JUDGMENT IN APPEAL NO. 7734/2021, MR. NOOR ELAHI KHAN,

" SERVICE TRIBUNAL, PESHAWAR

All  communications should be
addressed to the Registrar KPK Service
Tribunal and not any official by name. .

| Phi- 0919212281
| Fax:- 091-9213262

I'am directed to forward herewith a certified copy of Judgement dated
+16.01.2022 passed by this Tribunal on the above subject for compliance please.

Encl: As above

Y= o

\ S - ' REGISTRAR
S - KHYBER PAKHTUNKHWA
| | SERVICE TRIBUNAL

2 ‘ o A : 'PESHAWAR




