Service Appeal No. 7451/2021

Date of Institution

Date of Decision |

.. 22.09.2021 “.
.. 01.04.2022

Shah Nawaz Khan S/O Safdar Khan R/O Wa2|r Garh| P/O Pabbi

Tehsn & DIStI’ICt Nowshera.

.. (Appellant)

VERSUS

The Prov:ncnal Police Officer Khyber Pakhtunkhwa Peshawar and

two others.

MS. ROEEDA KHAN,
Advocate

MR. NOOR ZAMAN KHATTAK,
District Attorney

~ MR. SALAH-UD-DIN
' MS. ROZINA REHMAN

" JUDGMENT:

SALAH-UD-DIN, MEMBER:- -

(Respondents)

--- For appellant.

--- For respondents.

--- MEMBER (JUDICIAL)

--- MEMBER (JUDICIAL)

‘Brief facts forming the background of the instant service

appeal are that departmental action was taken against the

5

Police Officer . Nowshera.

The departmental

appellant on the allegations that he was charged in criminal case
bearing FIR No. 254 dated 13.03.2021 under sections 324/34
PPC registered in Police Station Pabbi District Nowshera. On
conclusion of the inquiry, thé appellant was dismissed from

service vide impugned order dated 25.05.2021 passed by District -.

appeal of the

appellant was also rejected by the Regional Police Officer Mardén ;

vide order dated 30.08.2021, hence the instant seryice appeal.

2.. Notices were issued to the respondents, who submitted

their joint i'eply, wherein they refuted the assertions made by the ‘

appellant in his appeal.
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- 3. Learned counsel for the appellant has contended that the
appellent was not at all associated with the inquiry proceedings
and the inquiry officer even did not bother to afford opportunity
to the appellant to record his statement. He further argued that
neither any charge sheet nor any statement of allegations was
issued to the appellant and the inquiry was conducted in violation
of mandatory provisions of Police Rules 1975. He further argued
that neither copy of the inquiry report was provided to the
appellqnt nor any fihal show-cause‘notic‘e was issued to him. He
also afgued that the impugned order of dismissal of the appellant
was passed prior to outcome of the trial of the criminal case
registered against him, which fact has rendered the impugned
order as void ab-initio. He next contended that the appellant has
already been acquitted in the criminal case registered against
him, therefore, the impugned orders are liable to be set-aside
and the appellant is entitled to be reinstated in service with all

back benefits.

4.. On the other hand, learned District Attorney for the
respondents has contended that the appellant was found guilty in
a regular inquiry, therefore, he has rightly been dismissed fro-m
service. He further argued that the appellant was provided
opportunity of personal hearing but he failed to give any plausible
reason in his defense. He next contended that criminal and
departmental broceedings can run parallel and mere acquittal of
the appeltant in the criminal case could not entitle him to be
exonerated in the departmental proceedings. In the last he
requested that the appeal in hand being devoid of ariy' merit rhay

be dismissed with costs.
5. Arguments -heard and record perused.

6. A perusal of the record would show that upon the réport of
complainant Subhan Ullah S/O Jamal Shah, case FIR No. 254
~dated 13.03.2021 was registered against the appeilant as well as
his brother Khyber and one Raza Gu! S/O Ghulam Muhammad in
Police Station Pabbi District Nowshera. The appellant was
suspended and show-cause notice was issued to him on
16.03.2021. The appellant submitted reply to the show-cause

notice and on receipt of the same, District_Policé.Officer'v'\irote an
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endorsement on the same, directing SP Investigation to probe
that what was role of the appellant in the incident and to leave
compromise apart. The report submitted by SP Investigétion to
District Police Officer Nowshera is available on the record, which
would show that the appellant was not at all associated during
the proceedings conducted by SP Investigation. It is also evident
from the aforementioned report that no firing was made by the
appellant. The procedure so adopted during the inquiry
proceedings would show that the éppei!ant was condemned

unheard.

7. On receipt of report of the SP investigation, the. appellant
was straight away dismissed by the competent authority vide the
impugned order dated 25.05.2021, without issuing him show
cause notice. Similarly, copy of the proceedings conducted by SP
Investigation was also not provided to the appellant. This
Tribunal has already held in numerous judgments that issuing of
final show-cause notice as well as providing of copy of the inquiry
report to the delinquent official/officer is must. Reliance is also
placed on judgment of august Supreme Court of Pakistan
reported as PLD 1981 Supreme Court 176, wherein it has been
held that rules devoid of provision of final show cause notice
along with inquiry report were not valid rules. Non issuance of
final show cause notice and non-supply of copy of the inquiry
report to the appellant has caused m‘iscarriage of justice as in
such a situation, the appellant was not in a position to properly

defend himself in respect of the allegations leveled against him.

8. The appellant was proceeded against departmentally on the
ground of his involvement in criminal case, however he has been .
acquitted in the said criminal case by learned trial court vide
order dated 02.11.2021. In view of acquittal of the appellant, the
very charge, on the basis of which the appellant was proceeded

. against, has vanished away. Nothing is available on the record,

which could show that the acquittal of the appellant has been
challenged by the department through filing of appeal before the
higher forum.

9. In view of the above discussibn, the appeal in hand is

accepted by setting aside the impugned orders and the 'ap“p‘ellant




n
is reinstated in service with all back benefit. Parties are left to

bear their own costs. File be consigned to record room after

-necessary completion and compilation.

ANNOUNCED

01.04.2022 I_f

ap———mar——r——

(SALAH-UD-DIN)
MEMBER (JUDICIAL)
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~ ORDER
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_71.
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file, the appeal in hand is accepted by setting aside the

Learned counsel for the appellant present. Mr. Muhammad
Fayaz, Head Convstable alongw'ith Mr. Noor Zaman Khattak,
District Attorney for the respondents présent. Learned counsel
for the appellant produced attested éopy of order of acquittal of
the appellant, which is placed on file. Arguments have already
beer heard and record perused. |

Vide our detailed judgment of today, separately pla‘ced on

impugned orders and the appellant is reinstated in service with
all back benefit., Parties are left to bear their owh cbsts. File be
consigned to record room after necessary completion and .
compilation.

ANNOUNCED
01.04.2022

——— e =)
(Salah-Ud-Din)
Member (Judicial)
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23112021 Counsel for the appellant present. Preliminary arguments have
been heard.

~ Learned counsel for the appellant argued that the impugned
order dated 25.05.2021 has béen‘chala'llenged in the instant service

appeal. The penalty of dismissal from service has been imposed on the»
appellant vide the impugned order dated 25.05.2021. He submitted
departmental appeal which was rejected vide appellate order dated
30.08.2021, hence, the instant service appeal filed in the Service
* Tribunal on 22.09.2021. It was further contended that no "regular
enquiry has been conducted against the appellant and no charge
§heet/statement of allegations issued to him and as such the ends of

j'ustice have not been met before awarding the major penalty.

- The appeal is admitted to regular hearing subject to all just legal
) b T :
. objections. The appellant is directed to deposit security and process fee
oS €0 within 10 days, thereafter notices be issued to the respondents for
Y 5 Frocess Feg .
Ot ~--=--Submission of written reply/comments. To come up for written

s ~reply/comments on 26.01.2022 before S.B.

(Mian Muhammad)
Member(E)

26.01.2022 Appellant in person present. Mr. Noor Zaman Khattak,
' District Attorney for respondents present and submitted
reply/comments, which are placed on file and copy of the same

is handed over to the appellant. To come up for rejoinder if any,

and arguments before the D.B on 01.04.2022.

\A{ti?q/-Ur-Rehman Wazir)

Member (E)




Form- A

FORM OF ORDER SHEET

Court of

Case No.- /7// (/ ' /2021

S.No. Date of order d’rder or other proceedmgs with signature ofJudge
proceedings
1 2 . 3
' . Shah i Roeed
1- 23/09/2021 The appeal of Mr. Shah Nawaz Khan resubmitted today by Roee _a
Khan Advocate may be entered in the Institution Register and put up to the
Worthy Chairman for proper order please. ’/
ﬁ:ﬁm
7- This case is entrusted to S. Bench for preliminary hearing to be put

up there on ’7/@)}/ }Z .

CHAIRMAN




“*5 The appeal of Mr. Shah Nawaz khan son of Safdar Khan District Nowshera received

today i.e. on 22.09.2021 is incomplete on the following score which is returned to the counsel
for the appellant for completion and resubmission within 15 days.

1- Check list is not attached with the appeal.

2-" Annexures-D and G of the appeal are iflegible which may be replaced by
legible/better one.

" No.. gé!g % /S.T,

Dt._J ;iZQQ /2021
RI:%ICS“T'RIR"\“’

SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.

Roeeda Khan Adv. Pesh.

2\ RN 2
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KHYBER PAKHTUNKH\)UA 'SERVICE TRIBUNAL PESHAWAR

Case Title: Q\n&l\ \\ oo Ll‘f\-’s"m%-&@

T CONTENTS

“YES | NO

1 Thls Appeal has been presented by: ' "

5 Whether CounseI/AppeIlant/Respondent/Deponent have sngned o
_ I the requisite documents? , :

3 | Whether appeal is within time? ‘ : -~

'4_ Whether the enactment under which the appeal is filed

mentioned? : -~

5 | Whether the enactment under which the appeal is filed is correct7 —
6| Whether affidavit is appended? P

5 | Whether affidavit is duly attested by competent “Oath |~
.| Commissioner? o
8| Whether appeal/annexures are properly paged? -

! 9 Whether certificate regardmg fllmg any earlier appeal on the -

| 7 | subject, furnished? .

|10 | Whether annexures are legible? , —

my ‘Whether annexures are altested? o o

i 12 | Whether copies of annexures are readable/clear? -

13| Whether copy of appeal s delivered to AG/DAQ? R

Whether Power of Altorney of the Counsel engaged is attested’ '

14 \ ‘ o —

and signed by petitioner/appellant/respondents?

15 | Whether numbBers of referred cases given are correct? —
16 | Whether appeal contains cutttng/overwrttmg7 -
17 | Whether list of books has been provided at the end of the appeal? |e—
18 | Whether case relate (o this court? L

19 | Whether requisite number of spare copies attached7 .

20 | Whether complete spare copy is filed in separate file cover? L
21 | Whether addresses of parties given are complete7 -
22 { Whether index filed? |
23 | Whether index is correct?

24 | Whether Security and Process Fee deposited? On -

Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules .
25 | 1974 Rule 11, notice along with copy of appeal and annexures has a
" | been sent to respondents? On :
2% Whether copies of comments/reply/rejoinder submitted? On —
1 Whether copies of comments/reply/rejoinder provided to
27 opposite party? On

s

it is certified that forma!iries/docun'ientatiovn as required in the above table have been
fulfilled. '

Signature: ( Q/’

Dated: o %,——8“ D a2 A
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! BEFORE THE HON’BLE SERVICE TRIBUNAL
| | PESHAWAR
o

In Re S.A No: /20201
Shah Nawaz Khan
VERSUS
P.P.O KPK & Others
. INDEX .
S# | Description of Documents : Annexure Pages
1. | Grounds of Petition. ' 1-4
|2. | Affidavit. : 5
3. | Addresses of parties . 6
4. | Application for Condonation of 7-8
Delay 3
5. | Copy of FIR “A” Q
6.. |Copy of show Cause Notice and| “B&C” \i@%
 |reply ‘ W )
7. | Copy of bail order “D” \ "
8. | Copy of dismissal order . “E” \
9. |Copy of departmental appeal and “F&G” \\To
rejection order . , VW
10. | Wakalatnama
~ APPELLANT
Through
| ¢eda Khan

- Advocate, High Court

Dated: 22/09/2021 Peshawar.
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BEFORE THE HON’BLE SERVICE TRIBUNAL
PESHAWAR

Ny
N-

Khvber Pakhtukhwa
Service Fribunal

In Re S.A No. /4 § | noat o 2b 27
i);z:a-ci.z ?—bll

\

Shah Nawaz Khan S/o Safdar Khan R/o Wazir Garhi P/O
Pabbi Tehsil & District Nowshera

Appellant
VERSUS

1. The Provincial Police Officer KPK Peshawar
2. The Regional Police Officer Mardan Region Mardan.
3. The District Police Officer, Nowshera.

Respondents

APPEAL U/S-4 OF THE KHYBER
PAKHTUNKHWA SERVICES
TRIBUNAL ACT 1974 AGAINST THE
ORDER DATED 25-05-2021, WHEREBY
THE __APPELLANT ___HAS _ BEEN
Friicdto-day AWARDED MAJOR PUNISHMENT OF
ves v DISMISSAL FROM SERVICE AND
};‘;ﬁ;\ \.V,j’w AGAINST WHICH THE APPELLANT
FILED _DEPARTMENTAL APPEAL
WITHIN ONE_MONTH_FROM THE
COMMUNICATION OF ____THE
IMPUGNED ORDER DATED 25.05.2021
WHICH HAS BEEN REJECTED ON
30/08/2021 ON NO GOOD GROUNDS,

PRAYER:-

ON ACCEPTANCE OF THIS APPEAL BOTH
THE 1IMPUGNED ORDERS _ DATED
25/05/2021 & 30/08/2021 MAY KINDLY BE




SET ASIDE AND THE APPELLANT MAY

KINDLY BE REINSTATED IN SERVICE
ALONG WITH ALL BACK BENEFITS. ANY
' OTHER REMEDY WHICH THIS AUGUST
TRIBUNAL DEEMS FIT THAT MAY ALSO
BE_ONWARD TRIBUNAL DEEMS FIT
. THAT _MAY _ALSO BE GRANTED IN
FAVOUR APPELLANT.

" Respectfully Sheweth.

. That the 'Appellant was appointed as Constable .
since long time with Respondent Department.

. That the appellanti performed his duty regularly
and with full devotion and no complaint
whatsoever has been made against the appellant.

. That while performing his duty with respondent
department, a false and fabricated case FIR No:
254, Dated 13/03/2021, U/S 324/34/337F(V)
PPCPS: Pabbi against the appellant was lodged, in
which the appellant has been suspended. (Copy of
FIR is annexure “A”)

. That a show cuase notice has been issued to the
appellant on 16.03.2021 which has been properly
replied by the appellant where the appellant denied
all the allegation level against him. (Copy of show
Cause Notice and reply attached at annexure
“B” & “C”).

. That the appellant submitted has pre arrest bail
petition in the court concern which has been
confirmed on 06.05.2020 by the concern court.
(Copy of bail order is attached as annexure
“D”).



A
.

6. That the appellant has been dismissed from service
on 25.05.2021 on the ground of involvement of the
said criminal case. (Copy of dismissal order is
attached as annexure “E”), '

7. “That the appellant submitted departmental appeal-
within one month from the communication of the
impugned order dated 25.05.2021 which has been
rejected on 30.08.2021. (Copy of departmental
appeal and rejection order are attached as
annexure “F” & “G”).

8. That feeling aggrieved the Appellant prefers the
instant service appeal before this Hon’ble Tribunal
on the following grounds inter alia:-

GROUNDS:-

A. That the impugned order 25/05/2021 and rejection
order dated .30/0.8/2021 are void and ab-initio
order because it has been passed without fulfilling
codal formalities in this respect the appellant relied

- upon a judgment reported on 2007 SCMR Page
834.

B. That no charge sheet no statement of allegation

has been issued or communicated to the appellant

which is a clear cut violation of Rule 6 of Police
Rule 1975.

C. That no regular or departmental inquiry was
conducted against the appellant which is
mandatory before imposing the major penalty and
no opportunity of personal hearing.

D.It is. a well settled maxim no one can be
condemned unheard because it is against the
natural justice of law in this respect the appellant



(&

relied upon a judgment réported on 2008 SCMR,
page:678. ‘

E. That no opportunity of cross examination has been
provided to the appellant. In this respect the -
appellant relied upon a judgment reported on 2016
SCMR Page 108.

F. That the respondent department should be waited
for the decision of the criminal cases above.

G. That the appellant'has already on bail by the court
concern in the above cited criminal case.

H. That any other ground not raised . here may
graciously be allowed to be raised at the time full
of arguments on the instant service appeal.

It is therefore, most humbly prayed that on
acceptance of this appeal both the impugned Orders
dated 25/05/2021 & 30/08/2021 may kindly be set
aside and the Appellant may kindly be reinstated in
service along with all back benefits.

Any other relief not specifically asked for.
may also graciously be extended in favour of the
Appellant in the circumstances of the case.

APPELLANT

Through W
Roeed |

. Advocate, High Court
Dated: 22/09/2021 - Peshawar.

NOTE:-

As per information furnished by my client, no such like

- appeal for the same petitioner, upon the same subject matter
has earlier been filed, prior to the instant one, before thi
Hon’ble Tribunal.




~

BEFORE THE HON’BLE SERVICE TRIBUNAL
PESHAWAR

%

InRe S.A NoA. : /20201

Shah Nawaz Khan
VERSUS

| P.P.O KPK & Others

AFFIDAVIT

/

I, Shah Nawaz Khan S/o Safdar Khan R/o Waznr Garhi P/O
Pabbi Tehsil & District Nowshera, do hereby solemnly afﬁrm and

declare that all the contents of the instant appeal are true and correct to the
best of my knowledge and belief and nothing has been concealed or withheld

from this Hon’ble Court.

DEPONENT

Roeeda Khan
Advocate Hi
Peshawar. -



BEFORE THE HON’BLE SERVICE TRIBUNAL '
PESHAWAR '

In Re S:A No. /20201

Shah Nawaz Khar; ,
-“VERSUS

P.P.O KPK & Others

ADDRESSES OF PARTIES

PETITIONER.
. Shah Nawaz Khan S/o0 Safdar Khan R/o Wazir Garhi
 P/O Pabbi Tehsil & Dlstrlct Nowshera

ADDRESSES OF RESPONDENTS
1. The Provincial Police Officer KPK Peshawar
‘2. The Regional Police Officer Mardan Region Mardan.
3. The District Police Officer, Nowshera,

APPELLANT

Roe | an

A Advocate, High Court o
‘Dafced: 22/09/2021 Peshawar. '
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BEFORE THE HON’BLE SERVICE TRIBUNAL
PESHAWAR

- InRe S.A No. /120201

AShah Nawaz Khan
VERSUS

P.P.O KPK & Others

APPLICATION FOR CONDONATION OF DELAY (IF ANY)

Respectfully Sheweth,

Petitioner submits as under:

7

1. That the above mentioned appeal is filing before
this Hon’ble Tribunal in which no date is fixed for

hearing so far.

2. That the appellant filed a departmental
appeal within one month from the

communication of the impugned order dated

25.05.2021.

GROUNDS:

A. That the impugned order is void and illegal and
no limitation run against the void orders
because the impugned order has been passed

without fulfilling the codal formalities.
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®

B. That there are number of precedents of the
Supreme Court of Pakistan which provides that
the cases shall be decided on merits rather

than technicalities.

C. That there are many judgment of the superior
court as well as specific provision of service law
that limitation has been counted from the date

of communication/knowledge.

It is, therefore, requested that the
limitation period (if any) may kindly be
condone in the interest of justice.

=

APPELLANT

Roeeda Khan
Advocate, High Court
Dated: 22/09/2021 Peshawar.



C &S.'m( l’h’?b-"‘.) .02, 20:060‘1\ Siote JOOUTITVY Foam Nou5.24 ) . . '
(9}“"2/01’ | | o
N P\ o’\? v‘k;""”ﬁ’")\a)j . W—/y 4 (jﬂb L}L{" R \

D wy’,b't.«o,«f o, "‘/J«MWJ'/U:'JJ’Q, 'ucfu)(fb‘/.,w)uwfufyl V' ,

v

. 3
08 (45 W*’ /33,; E P> "‘"“"’2

~ 3
LT
. 3}

. . 2 -, ' \, '
o/ - >7 %’:‘k ~\-
- 7 I \
| ‘&"'GC}'{QQ‘ o BZ) g Il G20 5 3z v/:’A_J:)A()\
: ) \g:_‘)_\/u_)g Qs\uo 5‘,.._3‘}‘} ,\9 ,._,‘\Q\.S’w j;zlz‘g} 0303'?4'3 &"oMJCU}’[u;(\
BRYy-3Yy/pH AL Jtpuw)(;.,//\
W Wvﬂvmxg > ——
3 leﬂwilﬂp)s’%gvl/ﬂw @?* f/UJB : ' w/)fc;./wpb;:’;d._b }'\
- Y & . ; -
B < &»W@ﬁm@@ow) B 0H0 Ls,;m{w (93\_%\.»:@ (A.v‘h(t '75‘}1'
AN L’:L{&’/) M’W (QJ/“'(Sf./" J "’/cjl/;u/l;/_-ﬂu"L/ Z/J)LJ""/L,UJVLU%?(}F:/E{ J‘i
. a:-) \ 9 r - ' , §..w»(_,/u(fﬁua—~w A
e é-«-'“)»-*\:a)-')-bc:m\ ﬁ.)ww}/ T
o» (EYELES S B
S T
: 2¢‘/-?J \ii'a)@ﬁa,\»\ \M‘“?M@&)wcﬂw 1‘
4 @&f@:’w»(‘s‘wwf ‘\:).939"(‘-)":”’”@‘9\*“ 1225
e )@y‘»d&@\zw\nw »@Au:.mm»oﬁu“@
S e g ades - NG L5 I £ a5 2 F e \Q&v“‘”’f" .
é:»[”bwbu\;)\.»)x}r&‘m\sc‘g‘-m) )M_,_r) wawmwo < s B

c.&‘wcb)‘fé&"‘.. \ﬁglﬂxa_\éﬁ \s *;(93 $:~%-¢... ok uf“-)\.ss::“’:“ '.
4 Qyﬁﬂ;W & (_}v-d;x__ ¥ \b\.oa-_.) %\m .,.:‘,_*y d,gw. ""3‘".« .
' 0 AL (B nk'b‘*-h&_.)' 3 M
x«yy)f>ﬁu\3>ugywaw¢yg < S,NU,._ “Jc, -
. N_} ‘,\ ﬁ-\r’-’ 9“}3(33 6;’);0 c%_)\b\\g; M,ﬁw\) 3\4.5.» h.‘:g\* e oy ‘g\am—- .
: 255 WO\ I )—‘cﬂbﬁ,}» hw\%_,) T e aS nM )\a c:)'“: mf}
ut"//‘*’)&ubuﬁ@w—& w\\g o L ,i,wx (_jj"‘)’j..z“*-‘ ;;;j.«wv s,;,ﬁa“.,., :
| X _afeEnD k:s*-) <.5‘—o>\.9 ;»‘W,_,.Jldw‘\. ) wau-b B \x_,p;i%u |
ﬁ)m.\w,ﬂ u\; L,\,g}ﬁ;):‘# ,7‘“ Jb‘ZJ))w..:’WH _;p.......s < ) ,
| "'LS"O -hﬂ")@}.ﬁ\:“‘ Oped ».pl..ew \AM@%_}G\Q -,;»._,.4,),),
STy £ 3005 (Nase s P L‘-,"ZA)—’% <3 PN L)\Mﬁt.g"g}»&
)\“ Y \cl‘p-'éﬁ w3 d.—»{;e,.wmzz& (..P
‘—‘—“""'ye" Y eple cMg a3 30 r 32 e
O s SR S T TR s
\ Lo S > D A Pt ORI
é?wj\)o ¢\u§$}“})~ikb.§ >r&w‘-'—""a.§ .
| \3 32‘2,’3’@_)5\3‘1 cé{’) F‘?;i;:&jp Leat)o (S35 55 0,):»‘ tj}m,.ba\a)l:
be‘)—s(‘z' d »3&1’)1 C T OOJ‘)C“’““)Q&Q";& (‘J;,)u/qw.:,[_, :
’Azﬁlgﬂd _9' /4 "-’rtj” _).3““,&,_3,; % |

. f"{;"‘ ; » f" ‘. ' = - : .ia_,“ . .

- P - »
QBN P Nt Y
" < | S




o

——— R S nom

At

- ——

- -

o Coyy'®

7 SR ' |
‘- E OFFICER, NOWSHERA -

i
'
|
I
1
[

OFFICE OF THE DlSTRlCT POLIC

SHOWCAUSENOT!CE o

(Under Rule 5 (3) KPK Police Rules, 1975)

d at Guard Session House now _und:
o be proceeded under Rule
{

h Nawaz No. 1145 ‘'while poste

That you Constable Sha
era :endered yourself liable t

suspension at Police Lines, Nowsh
(3) of the Khyber Pakhtunkhwa Police Rules 1975 for following mrsconduct
glstered vrde FIR No. 254 dated 13. 03 2021 uls 324/34 PPC F

Charged in a criminal case re
duct on your part. SN S

’
H [

Pabbi, which amounts to grave mrscon

uffrcrent material is placed b
al Police proceedrng without

efore the undersrgned therefor

That by reasons of above, as S
ard of enqurry office

is decided to proceed against you in gener

N

3. Thatthe misconduct on your part is pre]udicial' to good order of dlscrplrne in the Police forCr
e meffrcrency .Iand unbecor

under enqurry
arns,t

ce will amount to encourag
gnizance of the matter
proposes stern actlon ag

4. I That your retention in the Police for
officers. That by takrng co
authority under the said rules,
punrshments as provrded in

of good Police

undersrgned as competent

more of the kind the rules.

by _awardtrzg one of

d upon to show cause as to why you should not be dealt stric

5. You are, therefore, calle
unkhwa Police Rules, 1975 f

ance with the Khyber pPakht or the- mlsconduct referr

accord
above.
se notice within 07'deys of the receipt of the

6. You should submit reply 10 this s:hovrr cau

failing which an ex-parte action sh‘aH be taken against you. - o (
7. You are further dirécted to rnform the undersrgned that you wrsh to be heard in person ¢

District Police ¢
Nowsher

o. ‘25' IPA

 Dewd b /2312021
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. BETTER COPY

ORDER: .
‘Dated 06-05-2021

1. Instant case file received from the court of learned AS]-VI Nowshera be entered
in to the relevant petitioner/ accused Shahnawaz son of Safdar Khan is present
on ad-interim pre-arrest bail with his consel. APP imran hussain is present for
the state complainant/ injured subhan ullah is also present consel for the
petitionér has submitted an application for insertion of section 337-F(v) PPC in
the-BBA petition which was inadvertently no w1:itten in the bail petition as per
record of the petition consel seems genuine hence accepted and section 337-F(v)
be inserted in the bail petition with red ink. Muharar is directed to do the
needful. " . . "

2. Petitioner accused Shahnawaz S/o Safdar Khan seeks his relief on pre-arrest bail
in case FIR No 254 dated 13-03-2021 under section 324/34, 337-F(v) of Police
Pabbi. At the very outset complainant/ injured has stated at the bar that he has :
entered in to compromise with the accused/ petitioner and therefore he has got
now no objection on acceptance of the BBA of the petition and later on his a
acquittal. Statement of the complainant/ injured has been recorded wherein he
has exhibited the compromise deed as EX.PB and his CNIC as Ex.PA. '

3. The offense with which the accused petitioner is charged are compeundable in
the light of the provision of section 345 read with 2nd schedule of CrPC . thé

' compromise between the Iﬁarties seems genuine and free frém force or coercion,
therefore the e_ntrancé of justice the compromise between the parties is accepted
and resultantly the BBA petition is also accepted the interim pre-arrest bail
earlier granted to the petitioner is confirmed against the existing bonds

' petitionex;/ accused is directed to co-operate with the investigation officer for

. completion of investigation. A copy of the order be placed on case record where
after the same be returned while this file be consigned to record room after his

completion and compilation.

Pronounced in Open Court
06-05-2021. e

Tufail Ahmad
Additional Session Judge
Model Criminal Trail Court Nowshera
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POLICE DEPARTMNET .

ORDER

NOWSHERA DISTRICT

Constatiie Shah Nawaz No. 1145, he whi e posted at Guand Session chse
case registered vide FIR No, 254 dated 13.03.2021 ws 32434 PPC

“amgEdifinvolved in a crimingl| case
S Pl

On acoo: unt of which, he was suspended, closed to P@ﬁ“ce Lines and sewed

ik Show Cause Notice, to| which,

he submitted his reply. The same was entrusted to SP

l»:a-‘;‘-,ﬂ.:i:,s‘{iég_é’fﬁoh Nowshera iin order to hughlmghtt the role of the defaulter official in the incident, who

#7er doing the needful submnﬂﬁed his re
srtused Raza Guil fired at e lammﬂmmaami bt FC Sty Nawvaz Neo.

T DOCUITENGE.,
LJ\H___.\

Om 25.0%.2021

et

!";? G j” '-(}fé/f’PA dated Nowsheira the

1. . Pay Officer,
2. Establishment Clerk.
2 . OHC

FMC tngetiver with its enclosures (21 sheets),

port to the undersigned hi

IT/OY 12021,

Copy, for ﬂhif@mrnaﬂn@n amd n@mssarr@y action to the: )

ighlighted therein that aithough
1145 was present at the place
':.._.,-——-—._._.._\_.

,,hewmlhmmlmmmﬁembym@mmbmﬁmﬂledﬂ@sam@/ﬂhe
vadersigned, therefore, he is hereby awarded major punishment of dismissal. from service with
sinedidte effect i exemtse of the pmwens vested im me under Khybeir Pakmumkhwa Pdlice Rul!es—

/‘\ - -
District Police Officer,
Nowshera
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ORDER:: ,
This order will dispose-off the departmental appeal preferred by Ex Constable Shah
Nawaz No 1145 of Nowshera District Police, against the order of District Police Officer,
Nowshera, whereby he was awarded major punishment of dismissal from service vide OB -
No 514 dated 25-05-2021. The appellant was proceeded against departmentally on the
allegations that he while posted at Guard Session House, Nowshera, charged/ involved in a
criminal case vide FIR No 254 dated 13.03.2021 U/s 324/34-PPC Police Station, Pabbi
District Nowshera. :
He was served with show cause notice to which he submitted his reply but
the same was found unsatisfactory. Hence, superintendent of Police Investigation

.Nowshera was antrusted with the task to probe in to the matter Superintendent Of Police

Investigation Nowshera submitted his report wherein he stated that after fulfillment of all
legal and codal formalities, it transpired that at the time of occurrence. The delinquent
officer was present on the spot while only accused Raza Gul fired at the complainant. '

The delinquent Officer was heard in orderly room by the District Police
Officer Nowshera on 21-04-2021, wherein he failed to produce any cogent reason in his
defense. Therefore he was awarded major punishment of dismissal from service vide OB
No 514 dated 25.05.2021.

Feeling aggrieved from the order of District Police Officer Nowshera the
appellant preferred the instant appeal. He was summoned and heard in person Orderly
Room held in this office on 24.08.2021.

From the perusal of the enquiry file and service record to the appellant has
been found that allegations of misconduct against the appellant have been proved beyond
any shadow of doubt. Moreover the delinquent Officer is challenged on case vide FIR No
254 dated 13.03.2021 U/S 324/34-PPC Police Station Pabbi District Nowshera. The
delinquent officer is guilty of the offense . therefore order passed by the competent
authority does not warrant any interference

Keeping in view above, |, Yaseen Farooq PSP Regional Police Officer, Mardan,being

. the appellate authority find no substance in the appeal therefore the same is rejected and

filed being devoid of ment.
' Order Announced

Regional police officer,
Mardan.
No. 4700 /ES, dated Mardan the 30-08-2021
~ Copy forwarded to District Police Officer Nowshera for information and necessary

action w/r to his office Memo No 1324/PA dated 08-06-2021. His service record is return
herewith.
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BEI‘ORIL THE HONOQURABLE, KHYBER PAKHTUNKHWA, SERVICE

TRIBUNAL PESHAWAR

Service Appeal No. 7451/2021

Shah Nawaz Khan s/o Safdar Khan r/o Wazir Garh1
Tehsil Pabbi, District Nowshera.

...... s .Appellant

V ERSUS
l. Provincial Plice Officer, Khyber Pakhtunkhwa, Peshawar.
2. Regional Police Officer, Mardan. '
3. District Police Ofﬁéer, Nowshera.
e Respondents
REPLY ON BEHALF OF RESPONDENTS |
: Respecttully Sheweth: -

PRELIMINARY OBJECTIONS: -

That the appellant has got no cause of action and locus standi.

That the appeal is badly barred by law and limitation. .
That the appellant is estopred by his own conduct to file the instant appeal.
That the appeal is not maintainable in its present form

That the appellant has not come to the Honourable Trlbunal w1th clean hands.

. That the appeal is bad for mls-)omder and non-joinder of necessary and proper

parties.

Reply on Facts: -

Para pertains to record.

Each and every Police Officer/Official is duty bound to perfdrm his duty with
devotion and upto the entire satisfaction of his high-ups. '
Incorrect. Appellant, alongwith other accused, was directly charged by
complainant in case vide FIR No. 254-dated 13-03-2021 w/s 324/34/337-F(v)

‘PPC Police Station, Pabbi.

Correct to the extent that .appellant was issued Show Cause Notice to which he
submitted his reply but the same was found unsatisfactory hence, enquiry
against the appellant was conducted through SP Investigation, Nowshera. (Copy
of Show Cause Notice is annexure “A” and copy of enquiry is annexure ;‘B”).
Mere grant of bail does not mean that appellant has been exonerated from the .

charges. Morceover, criminal and Departmental proceeding can run side by side.

Correct to the extent that due to involvement of appellant in a criminal case, he -

was dismissed from service vide order dated 25-05-2021, under the disciplinary '
rules. ‘ .
Correct to the extent that appellant submitted departmental appeal- before the

appellate authority against the punishment order and the same was rejected by




-

&

the appellate authority vide order dated 30-08-2021.(Copy of rejection order is
annexure “C”). ‘ ‘
Appeal of the appellant is liable to be dismissed inter-alia on the following

grounds: -

Reply on GROUNDS

A,

Incorrect. Order dated 25-05-2021, w}_lereby appellant was awarded punishment
and order dated 30-08-2021, whereby depértméntal ap-peal of the appellant was
rejected, were passed after fulfillment of all legal and codal formalities.
Incorrect. Appellant was issued Show Cause Notice which Has already been
annexed as annexure-A.

Incorrect. Proper Enquiry was conducted through SP Investigation, Nowshera,
copy of enquiry- has already been annexed as annexure-B.

Incorrect. Appellant was provided opportunity of self-defense as-he was heard in
orderly room on 25-05-2021, but he failed to give any plausible reason in his
defense. -

Para already explained above.

Incorrect. Criminal proceedings and departmental proceedings are two different o

entities which can run side by side. Fate of one does not affect the other:

Mere grant of bail does not mean that appellant has been exoﬁerated from the
charges. '

The respondents also seek permission of this Honourable ’[;ribunal to advance

additional grounds at the time of arguments.

Prayers

It is, therefore, most humbly prayed that on acceptance of above submissions,

the appeal of the appellant may very kindly be dismissed with costs, please.

Regional Policte fficer,
Mardah.
Respondent No. 02

Yistrict Police Officer,
Nowshera.
Respondent No.03
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o BEFORE THE HONOQURABLE SERVICE TRIBUNAL, KHYBER
e PAKHTUNKHWA, PESHAWAR |

Service Appeal No. 7451/2021

Shah Nawaz Kan
O Applicant

V ERSUS

Provincial Plice Officer, Khyber Pakhtunkhwa, Peshawar and others.

L e Respondénts
REPLY TO THE APPLICATION FOR CONDONATION OF DELAY

Respectfully Sheweth: -

1. Incorrect. The instant service apbeal is fixed for hearing before the
Honourable Tribunal for 26-01-2022.
2. Para is for the appellant to prove that he filed-departmental appeal within

stipulated time.

* Grounds: -

A Incorrect.. Punishment order against the appellant dated 25-05-2021 wés
' paséed in accordance with law/rules and after fulfillment of all legal and
coldal formalities, hence, being a lawful order, is covercd by limitation i.e-
limitation runs against this order. _ .
B. - Incorrect. There are plethora of judgments of the superior court, that in
case of delay of appeal, proper explanation for each day is required to be

given, while appellant has failed to explain any reason for such delay.

C. Para is for the appellant to prove that order was communicated to him late.
Prayers .

It is, therefore, most humbly prayed that on acceptance of above

submissions; the instant application for condonation of delay may very kindly’ be

dismissed/filed, please.

‘Regional PolicgOfficer,
Mardan.
Respondent No. 02

istrict Police Ofﬁcer,/

Nowshera.,
Respondent No.03




BEFORE THE HONOURABLE, KHYBER PAKHTUNKHWA, SERVICE
- TRIBUNAL PESHAWAR

‘ ' Servicé Appeal No. 7451/2021

Shah Nawaz Khan s/o Safdar Khan r/o Wazir Garhi,
Tehsil Pabbi, District Nowshera.

...... .....Appellant

V ERSUS
1. ProvinciallPlice Officer, Khyber Pakhtunkhwa, Peshawar.
2. Regional Police Officer, Mardén. ‘
3. Diétrict Police Officer, Nowshera.
e Respondents
AFFIDAVIT |

We the respondents No. 1, 2 &3 do hereby solemnly affirm and declare on Oath
that the contents of reply to the appeal are true and correct to thé best of our knowledge

and belief and nothing has been concealed from the Honourable tribunal.l :

chimcer, .
. Mardan./

Respondent No. 02

istrict Police Officer, e
Nowshera, :
Respondent No.03
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" That you Constabie Shah Nawaz No. 1145 while posted at Guard Session House now. unde

'suspension at Police Lines, Nowshera: rendered yourself llable to be proceeded under Rule !

That the misconduct on your part is prej'Udicial- to good order of discipline in the Police force.

OFFICE OF'-THE‘DISTRICT POLICE -OFFICER, NOWSHERA
SHOW CAUSE NOTICE_
(Under Rule s (3) KPK Pclice Rules 1975)

(3) of the Khyber Pakhtunkhwa Police Rules 1975 for following misconduct:
Charged in a criminal case reglstered vide FIR No. 254 dated 13.03. 2021 u/s 324/34 PPC P<

Pabbi, which amounts to grave misconduct on your part.

That by reasons of above, as suﬁrcrent material is placed before the undersigned' therefore

is decided to proceed against you in general Police proceeding wrthout ard of enquiry offloer

That your retention in the Police force will amount to encourage ;neﬁ“ iciency and unbecomin
of good Police officers. That by takrng cognrzonce of the matter under enquiry, th
undersm;ned as competent authority under the said rules proposes stern actlon agamst yo

by awarding one Cf more of the kind pun:shments as provrded in the rules.

You'are therefore, called upon to show cause as 1o why you should not'be dealt strictly :
accordance with the Khyber Pakhtunkhwa Police Rules, 1975 for the: misconduct referred {

above;.'

- You should submlt reply to this show cause notice within 07 days of the receipt of the notic |

failing which an ex-parte action shall be taken agamst youl.

You _a‘re further directed to inform the undersigned that you wrsh to be heard in person oot

—

Ll 1

'.Disgt}arice Office
4 5, Nowshera.
T\Io‘ N By

Date'd /&
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OFFICE OF THE SUPERINTENDENT OF POLICE INVESTIGATION _

*!ﬁ

. NOWSHERA .
Tel 0923 9220433 Fax 0923 9220432

'No'.- . /HC dated Nowsherathe__/__/ZOZl

B To .-.. : BN A-‘ The Dlstrlct Pohce Offlcer,

. Subjecti- .

¥ . Memo; -

B .jNowshera

» _:_—;CRIMlNAL CASE VIDE FIR NO. 254 DA

:Klndly refer to your offlce Endst No 845 /PA, dated 04.05. 2021 L

" *'."It is submltted that the above named accused . off1c1al was .

-,'suspended and a show cause notlce was 1ssued to hlm bemg 1nvolved m the sub;ect L

- mentloned case. He submltted hls wrltten reply to the show cause notxce'r

R _,f‘whereupon the. worthy ‘DPO Nowshera dlrected the unders1gned by passmg the' '

. following remarks _

“what is hns role in 1nc1dent'? Take comp romise apart
. In this connection report of Inspector Tilawat She_ih_.Oll P.S Pab_bl was’.f, f
= ""As per report of Inspector Tllawat Shah OII P.S Pabbl, Subhanullah'.-” |

SRRt _complamant of the case charged three accused for the: offence mcludmgf;

1 , Constable Shah Nawaz No 1145.

: W)g L’;@jﬁ«’i"fz . As per versmn of the FIR, Constable Shah Nawaz fired at the complamant{ I

g S, ﬂ__ws::—- ¢ asa result of- Wthh he hitand recelved bullet mjurles

1;,/4 'H_’:__‘ 3 Durmg 1nterrogat10n accused Raza Gul confessed that he flred w1th hlS -'.;_

B -plstol at the complamant : i
4, - Constable Shah Nawaz has secured B.B.A from- the court of law

5. - _' Compromlse in the case has also been affected between the parties.

I also heard lnspector Tllawat Shah who stated that durmg,

e 1nvest1gatlon it transpxred that accused Constable was present on the place of ‘

L occurx ence although only accused Raza Gul flred at the complalnant

. p i A
g g ANV
B T .;‘;.--/ Supermtendentof‘.olice,
‘1 o~ U : o Invesu;ratlon Nowshera.

' INVOLVEMENT OF CONSTABLE SHAH AWAZNO, 1145 INA -
TED 13.03.2021 U/S -



"ORDER. |

This orde'r‘WiII'dispdse-bff the departmental apbeal preferred by Ex-
Constable Shah Nawaz No. 1145 of Nowshera District Police, against the order of
District Police Officer, Nowshera, whereby he was awarded major punishment of
dismissal from service vide OB: No. 514 dated 25.05.2021. The appellant was
proceeded against departmentally on the allegations that he whilé posted at Guard
Sessions House, Nowshera, charged/involved in a criminal case vide FIR No. 254 dated
13.03.2021 u/s 324/34-PPC Palice Station, Pabbi District Nowshera.

He was served with Show Cause Notice to which he submitted his reply
but the same was found unsatisfactbry. Hence, Superintendent of Police, Investigation,
Nowshera was entruéted with the task to probe into the matter. Superintendent of Police
fnvestigation, Nowshera submitted his report wherein he stated that after fulfiliment of
all legal and codal formalitles, it transpired that at the time of occurrence, the delinguerit
Officer was present on the spot while only accused Raza Gui fired ai the compiainant.

The delinquent Officer was heard in Orderly Room by the District Pcolice
Officer, Nowshera on 21.04.2021, Wherein he failed to produce any cogent reason in his
défense. Therefore, he was awarded major punishment of dismissal from service vide
OB: No. 514 dated 25.05.2021. ' '

Feeling aggrieved from the order of District Police Officer, Howsherg, the
ap‘pellant preferred the instant appeal. He was summoned and heard in person in
Orderly Room held in this office on 24.08.2021.

A From the perusal of the enquiry file and service record of the appeiiant, it
has been found that the allegations of misconduct against the appeiiant have seen
proved beyond any shadow of doubt. Moreover, the delinquent Officer is chailaned in
case vide FIR No.254 dated 13.03.2021 U/S 324/34-PPC Polic‘e Station, Pabbi District
Nowshera. The delinquent Officer is guilty of the offence. Therefore, order passed by
the competent authority does not warrant any interference. -

Keeping in view the above, I, Yaseen Farooq, PSP Regional Poiice
Officer, Mardan, being the appellate authority, find no substance in the appeali,

therefore, the same s rejected and filed being devoid of merit.

£t

Order Announced. \/Lﬂ"i 3,_

Regional Police%fﬁcer, '
Mardan.

JES, Dated Mardan the 3o ,/ o 4 12021.

SN 7Y hs
r\%\ r\d\is’(returned herewith. Lj \
AN wt

_f\\rﬁe essary~act|on w/r to his office Memo:; No 1324/PA dated 08.06.2021. His Service

(*****)




4 j}ﬁﬁ .
I, Tufarl Ahmad, ‘Additional Sessions Judg

% Jutvemle court, do hereby.charge you accused -

(1)  Shah Nawa;? aged about 35 years, (ii) Khyber aged

/\_/C ‘ | about 46/47 years sons of Safdar & (iii) Raza Gul aged
| )‘:U about 39/40 years:son of Ghulam Muhammad resident
. /1 07 ? /@ )y of “Wazir . Ga1h1 Teh_sﬂ & District Nowshera, as
/ | follows:- % - '

':,‘:.‘1' :
W FIRSTLY: That on 13. 03 2021 at 08:45 hours, at Wa21r Garh1 near

& % // /@ 2/ masjid Khaista Khan w1fh1n the criminal jurisdiction of Police Station
Pabbi, you accused duly armed with firearm weapons started firing in

turtherance of your common intention at complainant namely Subhan

(.Jﬂfv’ﬂ Ullah with intention to 1\111 as a result of which he got hit and

sustained injuries on his d1ffe1 ent body and thereby you committed an

/QV// /0)// offence pumshable under Section 324/34 PPC and within the

/ cognizance of thrs Court.:, '
, SECONDLY: That on above date, time and place, w1th1n the criminal

jurisdiction of Pohce Statlon Pabbi, you accused duly almed with
,‘ 0,)// firearms weapons started firing in furtherance of your common
~ intention at complainant namely Subhan Ullah as a result of which he
got hit and fractured his fingers and hand; thereby you comlrnitted an
offence punishable undef” Section 337-F V) PPC and within the
cognizance of this Court ffji ' |
And 1 heleby direct’ you, that you be tried by thls court for the ‘
said offence. ’

Dated: 25.09.2021

Tufail Ahmad
Additional Sessions Judge
Model Criminal Trial Court

— f | 4 2NOY 2@%‘&1 | Juvenile court

Exatniner dopying Agency Nowshera
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- The charge has been read over and explained to accused.

Have you heard and understood the meamng of charge‘?

> 0

Yes, I have heard and understood the meaning of charge
Do you plead gu1lt‘_ or claim trial?

No. I do not plead guilty. I claimed trial.

SR ael

What is your p-]ea?' "

A. T'aminnocent and has falsely been charged in the present case.

RO & A. C ‘
Accused Shah N Waz‘:

Khyber . Raza Gul
Certified under sectlon 364 CrP.C
25092021 " ‘

Model Criminal Trial Court
'4‘ _ Nowshera
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i 23.10.2021 3

g Statement of Subhan Ullah aged about 27/28\y\ears son ¢

‘ Jamal Shah r/o Wazrr Garhi Dlstrrct Nowshera\on T

# *E‘ jr YA

E Stated that T am complalnant/mJured of the instant case—Omthe |

*; relevant day I was going frorn Masjid Khaista Khan to my home when |

1 reached to the spot thoroughfare near Masjid Khaista Khan Wamr
Garhi, accused facing trlals were already sitting there with duly

“' armed. On seeing they were started firing at me on their respective

3 ' | ~ weapons, as a result of hrlng of Shah Nawaz, I was hit on different

’ B parts of my body and got rnjured The occurrence was also witnessed
o by the people present thiere. Motive behind the occurrence is land

~ dispute. T was shifted to the hospital and report there in shape of
V’* murasila which i is thumb 1mpressed by me as a token of its cotrectness N

and my uncle Hassan Khan verified my report and who also signed
the same. I was also exammed by the Doctor at Hospltal. I charged the

accused facing trials in the murasila for the commission of offence.

e e Ny

=]

Today I have seen my report, Wthh is correct.

D, O, CHTSURN It is correct that I have not mentiond the specrﬁca’uon of
the weapons. It is correct that we have land dispute. It is mcorrect to

suggest that on the bas-i‘é of land dispute 1 have falsely charged the”

Fie

B D T TR A DM et e =

accused facing trials for commiss'ion of offence. It is correct that I

have not mentioned the distance between me and accused facing trial.

facing trial have satisfied me regarding their innocence through elders

in further- prosecutlon case of accused- facing trials. Today I do not

: want to charge the accused facing trials for commlssron of offence

%

.1 L f ' . . .

; Q/ and if this Hon’able court acquits the accused facing trials from the
’,‘!‘ T : .

N State Vs Shah Nawaz FIR No. 254 U /S 324/34 PE olice Station Pabbi

r,rn i Q%é@ncy

5.5 Nowshera

T Exammer
Branch.

A A A it vl

It is correct that I have not mentioned in my murasila that I have

narrow from the firing of the other accused. It is correct that accused

¥ S of locality. It is correct that at the time of report I was unconscious

and gave specrﬁc role to the accused Shah Nawaz. I am not mteresting
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charge leveled agalnst them I would have got no ob]ectiOn. It is

incorrect to suggest that the accused facmg trials were charged just to

- dispose of my property dis pute with accused facing trxals Itis correct

that today I am sound and healthy and I delivered my statement before
the court at my free will.

RO&A.C |
* Dated: 23.10.2021 D

| - Additiohal Sesstons Judge
‘ Model Cr1m1nal Trial Court
Nowshera

Examiner Lo ._
Branch. O/5-- Nowshetd
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* State Vs Shah Nawaz FiR No. 254 U /S 324/34 PPC Police Station Pabbi
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,i‘f The State Vs Shah Nawaz etc.......

erial No. of Order { Date of Order. : ‘} Order/ Proceedmgs

\
of Proceedings of Proceedings ‘ S , |
Order 02.11.2021

1. Accused Shah Nawaz Khyber and Raza Gul on‘ball
present. Dy .PP fqg the State Muzaffar is present Through
this order I 1ntend to dispose of the apphcatlon submitted

by the accused facmg trial for their acquittal under section -
265-K Cr.PC. | |

2. Accused faciﬁg trial are facing trial in case FIR
No.254 dated 13.03.2021 under section 324/34/337-F(v)
PPC of Police Statvion,Pabbi, Nowshera.

3. Brief facts 0}“ the case are that on 25.05.2017, the
complainant subhénullah reported to local police that he
was going to his house from mosque, when reached to the
place of occurrei{cfe,' whe’re accused facing trial were
present therg armed with firearm weapons and they made
firing on him Wlt‘h their weapons with intention to kill
him. Resultantly, he received injufies on different parts ;
of his body. Motive of thé occurrence was mentioned as

¢ land dispute with accused party. On basis of such'repon,

. \)é . { . . . . ]
\\\\93 0\)»““ present case was registered against the accused facing
. \(’ v . hf
e ' : : - !
ORI e @ . trial. , : : 2
APTRR i
W ' -
W 4. On completion of the investigation, the complete
- pletior V p

challan was‘submiued against the accused on 08.09.2021.
Copies of the releVant documents were handed over to
accused facing trial in compliance of section 265-C

Cr.PC. Formal ch'z“ffge was framed against the accused

{ - 0.5,'")

4 2

facing trial on 25 09.2021,. however they pleaded not

guilty and clalmed trlal therefore, the prosecutlon was

directed to produce its ev1dence Prosecution has so far

| ﬁé::::iil I;S j!_ :t;iawshei’a : b

exammed one PW in support -of its case. After whlch, an
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with respect to Veracny of prosecutron case against the A

accused facrng trial.

_ "xj-i
7. Now commg to the circumstantial evrdence of the
case, as no weapon of offence is recovered from the
possessron of the accused facing trial and also he has not
made any pomtatron in this respect. It is settled by now
that the recovery df empties etc are always considered to
be corroborative | prece of evidence and such kind .of

evidence by 1tself 18 not sufficient to bring home the

charges against the accused especrally when no other

. cogent mater1a1 put -forward by the prosecution in respect

of guilt of the accused Reliance is made on 2001 SCMR
424 & 2007 SCMR ]427

8. To 'sumrnarize the discussion above, this court has
reached the conclusron the alleged occurrence has not
taken place as brought on record, and it seems that 1t was
an unseen and un~w1tnessed occurrence wherern the
complamant got. mjurres which the prosecution has
rmserably failed to’ prove against the accused facing trial.

Itis admrtted fact on the record that no confessron is made

by accused facmg trral before the competent court and no.

recovery or drscovery was made on his - pointation

although remamed in" police custody It is golden -
principle of admmrstratron of criminal Justxce that

" prosecution is bound to prove its case beyond any shadow

of doubt. If any reasonable doubt a arises, the benefit of the

same must be extended to accused not as. a grace or .

concessron but as a matter of right. Srmrlarly, it is also -

well estabhshed prmcrple of crrmrnal justlce that there is
no need of so many doubts in the prosecution case; rather

any. reasonable doubt arrsmg out of the prosecutron

eVIdence, pricking the Judicious mind is sufficient for

IS
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. Aw1th respect to vera01ty of prosecutlon case agamst the
Cont’d Ord: 02.11.2021
Page-3 .| accused facmg trial.

7. Now commg to the c1rcumstant1al evidence of the

!

case as no, weapon of offence is recovered from the

possesswn of the accused facmg trial and also he has not

‘made any pomtatlon in this respect It is settled by now

that the recovery of empttes etc are always considered to
be corroboratlve piece -of evndence and such kind of
ev;dence by itself is not sufficient to brmg home the

charges agamst the accused especially when -no other

“cogent rnaterlal put-forward by the prosecutlon in respect

of gullt of the accused. Reliance is made on 2001 SCMR
424.& 2007 SCMR 1427.

8. ~To suh.'i::lnarize the discussiou aboye? this court has
reache_d thei;":c”onclusion the alleged occurrence has not-
taken place as brought on record, and it seems that it was
an unseen 'ahd un-witnessed occur?ent:e wherein the
complainant“"'got injuries, which the prosecution has
miserably faxled to prove agamst the accused facing tr1al

Itis admltted fact on the record that no confession is made
by accused facmg trial before the competent court and no
recovery or dlscovery was made on hlS pointation

although remamed in police custody. It is golden

principle of admmlstratlon of criminal justice that

prosecution 1s bound to prove its case beyond any shadow
of doubt. If any reasonable doubt arises, the benefit of the

same must be extended to accused not as a grace or

concession, 3lbut as a matter of nght. Similarly, it is also
a0 0 well established principle of criminal justiCe that there is
VAR

¢ _ ) no need of so many doubts in the prosecutlon case; rather,
AT § B any reasonable doubt arising out of the prosecutlon
+ 9N0 m‘?‘ evidence, p]‘lelng the judicious mlnd is sufﬁment for
i.t{\ Exam“'“\" Coy 3 s3] Wy . .

Rranch. 2. sl Nowsherg
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ANNOUNCED:

acqulttal oi the accused, whereas, the case in hand is
pregnant w1th Jumble of doubts and infirmities,
Therefore keepmg in view the above mentloned facts it
is held that; further proceedings in fche instant case would
be a futile 'f:;xercise because therev could not arise any

probability of conviction of the accused facing trial from

the available record and evidence. -

9. In wai{e of the foregoing discussion, the application
of 265-K C‘.li.PC is hereby éccepted and accused facing
trial namel:)i'/; Shah Nawas, Khyber and Raza Gul are
hereby échitted under section 265-K Cr.PC. They are on -
bail, so theitj bail bonlds‘ are cancelled and sureties are -

discharged "from liability of their bail bonds. . Case

property, ilf';gmy, be disposed of in accordance with law

after-the ekpiry of period of appeétl/revision File be

consigned to record room after its necessary completlon

and compllatlon.

-

02112021 ~

T TEQ Additional Sessions Judge-ITY/ -

Model Criminal Trial Court

’ Nowshera.
2NV 2024 A.
ner Caqying Agency
-h. D.S.J). Nowshera . ' \




Servrce Appeal No 6350/2020

Date of Instltutlon . 29. 06 2020
Date of.Deasuon 09 11; 2021

Aurangzeb Ex Head Constable No. 1853
R/Q.District Mardan.

(Appellant) . .
VERSUS

District Police Officer Mardan and two others

(Respondents')' R

MS ROEEDA KHAN,
Advocate

MR. MUHAMMAD RASHEED
Deputy Dlstrlct Attorney

- For-appellant. .
--= . -For respondents,

MR, SALAH -UD-DIN MEMBER (JUDICIAL)
MR. ATIQ UR- REHMAN WAZIR . MEMBER (EXECUTIVE)

JUDGMENT

SALAH UD DIN MEMBER -

Through this . snngle Judgment we mtend ta dlspose of
the mstant sethce appeal as well as connécted Servnce Appeal |
bearing No 6351/2020 tltled “Abdullah versus District . Police
Officer" Mardan and two others”. as ‘well as Serwce Appeal"

bearing No: 6352/2020 titled “Ibrahim Versus District Police
Offlc:er Mardan and xwo others

+ as common questlon of Iaw
and facts are mvo!ved therem

m» P!‘eClSQ facts glvmg rise to. fi Img of. the |nstant as weII as
connected serv;ce ‘appeals - are that the appellants were
proceeded agalnst departmentally on the allegatlons of thelr -




'chargmg in case FIR No 2. dated 01 01. 2019 under sectlons
o 365 A/34 PPC reglstered at Pollce Statlon Kalu Khan District
: Swabr On conclusuon of- the .inquiry, the appellants were

' ‘.'drsmlssed from service. and their departmental appeals also
remalned unfruntful therefore, they have now approached

this Tnbunal through ﬁllng of the appeals for redressal of their
" ‘grievance. '

3, -'Notlces were issued to the respondents, - who
'submltted ‘thelr comments whereln they - refuted the '~'
R assertlons made by the appellants in thelr appeals

o 4 Learned counsel for the- appellants has contended that’

~ the lnqunry proceedmgs were conducted at the back of the

.appellants and neither any opportUmty of personal hearlng

- . was prowded to them’ nor were they provuded any opportunity

“of self defense that the appellants were admlttedly confined |

‘ ..m prlson at the time of mqurry proceedlngs agalnst them,' |
therefore they were not in a position to properly defend-. .
themselves ‘that the’ mqurry proceedlngs were conducted in

,.V|0Iat|on of relevant provisions. of Khyber Pakhtunkhwa Palice : .

‘ Rules, 1975, therefore, the lmpugned orders- being voud and ., b
lllegal are liable to be set-aside;- that the appellants were'

~ proceeded agalnst on the allegatlons of their mvolvement in
crlmlnal case however they have been acqultted by the.

competent court: of law |n the concerned criminal case; that
“the appellants were confned in. prrson and after their release,
they approached the’ department for 30|nmg ‘of their duty,

- however they came to kriow they have been dlsmlssed from-
Vservnce,.therefore, they f“led departmental appeals, wh:ch
_"'were wrongly and sllegally reJected that the lmpugned orders
"bemg bereft of any legal sanctlty may . be set-aside and the

appellants may be relnvtated in- servnce w:th all back benefts S

i
o
-y
£E
o
-

5, On the other hand learned Deputy District: Attorney for :

the - respondents has contended that the appellants were .

an m ' .mvolved in‘a c:nmmal case of krdnapplng for ransom and thelr

l\ll\ g UMl SATS IRNAR ]

Ser e i |Ilegal actmtles have stlgmatlzed the pollce department that




B Reglonal Police "Offi

‘a regular mqunry was conducted agarnst the appellants by
complymg all Iegal and ‘codal formalltles and as they were
- found. gunty durlng the mqurry, therefore, they have rightly .

.I been d:sm:ssed from servnce that the ‘departmental. appeals .
. of the appellants were time barred therefore, their servrce .

- -,appeals are not . maintainable and are hable to be dlsmlssed
- wnth cost ' '

6. Arguments heard and record perused

7 A perusal of the record would show that after chargmg
of the appellants rn the cnmmal case, they were arrested and "
'tsent to’ prlson They remamed conﬁned in pr:son and- were
released | after their” acqurttal on 05, 03.2020. - The |
departmental appeals of the appellants were dlsposed by the-
' cer Mardan vrde separate orders dated -
is even ewdent from the sald orders that |
the appellants were confned in prison at the t:me of mqunryj
proceedlngs agamst them The said orders would also show -

- that ex parte action was taken against the appellants desprte'
the facts that they. were’ confi

24 06. 2020 and it

ned in prlson, ‘being charged in-
the cnmmal case reglstered against them, In this scenario,

S we are. of the oplnlon that the appellants were not treated .
falrly,.rather they were treated thh discrimination. The ,

| |mpugned order dated 02.07.2019. also shows that the inquiry .

: roff:cer |nltrally appornted for conductlng inquiry- in the matter

| had oplned that the inquiry may be held in abeyance tsll the

‘.avallablllty of . ‘the appel!ants however- the competent

 AutBority dlsagreed wrth the mqurry oft“cer and proceeded. .
with' the. lnqurry by appointing . another mqulry officer for
‘conductmg mqurry in the matter, The procedure SO adopted
by the competent Authorlty has caused prejudrce to the
; :appellants in the lnqurry proceedmgs agamst them

8. Discupllnary actlon was taken’ agalnst the appellants on |

the ground of their snvolvement in criminal case, however the

Fs ‘ “\.,.x appellants have been acquitted in the said cnmmal case by

Iearned tnal court vude Judgment dated -05.03. 2020 The




' appellants were proceeded agalnst on: the ground of their ©
mvolvement in the criminal case, however after. their acqurttal-

in ‘the cnmunal case the. very charge, on the basis of which

'the appellants were proceeded agalnst has vanished away

- .Nothmg is avatfable on the record, Wthh could show that the'
. acqu;ttal of the appellants have been chauenged by the

department through filing of appeal before the h\gher forum -
vIn this sitiation, the - acquntta\ order ‘of the appei\ants has
attained finality.. It is settled law that acquittal of an accused
ina criminal case even if based on beneﬁt of doubt would be

conS|dered as honourable _

9, - The appeilants were acquntted in the cnmmal case on

05 03.2020 and they have aHeged in thelr apphcatlon for _'

' condonatlon of delay that it wa.s after the,lr’acqmttal that they -
canﬂe'to ‘know .'about their dismissal from's'ervice,.therefore, ,
they filed - departmental'a'ppea\s 'on 02. 04.2020. In this view
of the. matter the departmental appeals of the appellants are._,

e WIthln time Reliance in this. respect is placed on. PLD 2010

Supreme Court 695, whereln the: worthy apex court has held

as below - '

" "We may also-observe in this context.
. that .the respondent’ had. been acquitted in
the criminal casé on 22.09.1998 and he had
- filed . his. departmental appeal on
 12.10.1998, i.e within three weeks of his
~acquittal in the relevant criminal case. It
- would have beén a futile attempt on the -
.. part of-the respondent to challenge his
.removal - from -service’ before earhing
- acquittal in the rélevant criminal case and,
" ‘thus, in the peculiar. circumstances of thfs'
. case we have found it to be unjust-and
‘oppressive to penalize the respondents for

i _not filing “his -departmental appeal before =~
R A R Y ) v Lo : !
&',’M-a:zggcf--r::j“_gr o earning -his acquittal in the criminal case
T et . which had formed the. foundat:on for his = -

removal from serwce” '

. 10. In llght of the above dsscussnon, the mstant service
'appeal as’ well ‘as connected Servnce Appeal beanng No.

6351/2020 ‘titled “Abdunah versus Dlstrlct Police Off‘cer "

, Mardan and two others” as well as Servnce Appeal bearmg No.
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- .-'6352/20.2'0 titled “Ibrahlm Versus District Pohce Ofﬁcer |
~ Mardan and. two others”, .are accepted by setting-aside the
o |mpugned orders The appellants are relnstated into - servlce :
: ‘_ ‘with all back benefits: Parties are left to bear thesr own costs..
' .Fne be con51gned to the record room.

- ‘09.11.2021}_; .

T '(SALKE—UFBTN) |

‘ U . © - MEMBER (JUDICIAL)
(ATIQ-UR-REHMAN WAZIR). - - |
© MEMBER (EXECUTIVE) .
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KHYBER PAKHTUNKWA
SERVICE TRIBUNAL, PESHAWAR
vo. S o

f .
* Dated: 2‘5’4" 12022

To

The District Police Officer,
Government of Khyber Pakhtunkhwa
Nowshehra. -

All  communications should be’
addressed to the Registrar KPK Service
Tribunal and not any official by name.

Ph:- 091-9212281
Fax:- 191-9213262

Subject: JUDGMENT IN APPEAL NO. 7451/2021 MR. SHAH NAWAZ KHAN.

| am directed to forward herewith a certified copy of Judgement dated

© 01.04.2022 passed by this Tribunal on the above subject for strict compliance.

- Encl: As above o .
REGISTRAR ~
KHYBER_ PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR




