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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL PESHAWAR,

Service Appeal No. 7451/2021

Date of Institution ... 22.09.2021

Date of Decision ... 01.04.2022

Shah Nawaz Khan S/0 Safdar Khan, R/0 Wazir Garhi P/0 Pabbi 
Tehsil & District Nowshera.

... (Appellant)

VERSUS

The Provincial Police Officer Khyber Pakhtunkhwa Peshawar and 
two others.

(Respondents)

MS. ROEEDA KHAN, 
Advocate For appellant.

MR. NOOR ZAMAN KHATTAK, 
District Attorney For respondents.

MEMBER (JUDICIAL) 
MEMBER (JUDICIAL)

MR. SALAH-UD-DIN
MS. ROZINA REHMAN

JUDGMENT:

SALAH-UD-DIN. MEMBER:-

Brief facts forming the background of the instant service 

appeal are that departmental action was taken against the 

appellant on the allegations that he was charged in criminal case 

bearing FIR No. 254 dated 13.03.2021 under sections 324/34 

PPC registered in Police Station Pabbi District Nowshera. On 

conclusion of the Inquiry, the appellant was dismissed from 

service vide impugned order dated 25.05.2021 passed by District 
Police Officer Nowshera. The departmental appeal of the 

appellant was also rejected by the Regional Police Officer Mardan 

vide order dated 30.08.2021, hence the instant service appeal.

ri^

2. Notices were issued to the respondents, who submitted 

their joint reply, wherein they refuted the assertions made by the 

appellant in his appeal.
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Learned counsel for the appellant has contended that the 

appellant was not at all associated with the inquiry proceedings 

and the inquiry officer even did not bother to afford opportunity 

to the appellant to record his statement. He further argued that 

neither any charge sheet nor any statement of allegations was 

issued to the appellant and the inquiry was conducted in violation 

of mandatory provisions of Police Rules 1975. He further argued 

that neither copy of the inquiry report was provided to the 

appellant nor any final show-cause notice was issued to him. He 

also argued that the impugned order of dismissal of the appellant 

was passed prior to outcome of the trial of the criminal case 

registered against him, which fact has rendered the impugned 

order as void ab-initio. He next contended that the appellant has 

already been acquitted in the criminal case registered against 

him, therefore, the impugned orders are liable to be set-aside 

and the appellant is entitled to be reinstated in service with all 

back benefits.

3.

On the other hand, learned District Attorney for the 

respondents has contended that the appellant was found guilty in 

a regular inquiry, therefore, he has rightly been dismissed from 

service. He further argued that the appellant was provided 

opportunity of personal hearing but he failed to give any plausible 

reason in his defense. He next contended that criminal and 

departmental proceedings can run parallel and mere acquittal of 

the appellant in the criminal case could not entitle him to be 

exonerated in the departmental proceedings. In the last he 

requested that the appeal in hand being devojd of any merit may 

be dismissed with costs.

4.

Arguments heard and record perused.5.

A perusal of the record would show that upon the report of 

complainant Subhan Ullah S/0 Jamal Shah, case FIR No. 254 

dated 13.03.2021 was registered against the appellant as well as 

his brother Khyber and one Raza Gu! S/0 Ghulam Muhammad in 

Police Station Pabbi District Nowshera. The appellant was 

suspended and show-cause notice was issued to him on 

16.03.2021. The appellant submitted reply to the show-cause 

notice and on receipt of the same. District Police Officer wrote an

6.
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endorsement on the same, directing SP Investigation to probe 

that what was role of the appellant in the incident and to ieave 

compromise apart. The report submitted by SP Investigation to 

District Poiice Officer Nowshera is available on the record, which 

wouid show that the appeilant was not at aii associated during 

the proceedings conducted by SP Investigation. It is aiso evident 

from the aforementioned report that no firing was made by the 

appeiiant. The procedure so adopted during the inquiry 

proceedings wouid show that the appeilant was condemned 

unheard.

On receipt of report of the SP Investigation, the appeiiant 

was straight away dismissed by the competent authority vide the 

impugned order dated 25.05.2021, without issuing him show 

cause notice. Simiiarly, copy of the proceedings conducted by SP

This .

7.

Investigation was aiso not provided to the appellant. 

Tribunal has already held in numerous judgments that issuing of

final show-cause notice as well as providing of copy of the inquiry 

report to the deiinquent officiai/officer is must. Reiiance is also 

placed on judgment of august Supreme Court of Pakistan 

reported as PLD 1981 Supreme Court 176, wherein it has been 

heid that ruies devoid of provision of final show cause notice 

along with inquiry report were not valid ruies. Non issuance of 

finai show cause notice and non-suppiy of copy of the inquiry 

report to the appeiiant has caused miscarriage of justice as in 

such a situation, the appeiiant was not in a position to properiy 

defend himself in respect of the allegations ieveied against him.

27"

The appeiiant was proceeded against departmentaily on the 

ground of his invoivement in criminai case, however he has been • 

acquitted in the said criminai case by learned triai court vide 

order dated 02.11.2021. In view of acquittai of the appeiiant, the 

very charge, on the basis of which the appeiiant was proceeded 

against, has vanished away. Nothing is avaiiabie on the record, 

which couid show that the acquittai of the appellant has been 

challenged by the department through filing of appeai before the 

higher forum.

8.

In view of the above discussion, the appeal in hand is 

accepted by setting aside the impugned orders and the appellant

9.
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is reinstated In service with all back benefit. Parties are left to 

bear their own costs. File be consigned to record room after 

necessary completion and compilation.

ANNOUNCED
01.04.2022 z: /

(SALAH-UD-DIN) 
MEMBER (JUDICIAL)

(ROZU^REHMAN) 

MEMLBER (JUDICIAL)
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Service Appeal No. 7451/2021

d R D E R Learned counsel for the appellant present. Mr. Muhammad 

Fayaz, Head Constable alongwith Mr. Noor Zaman Khattak, 

District Attorney for the respondents present. Learned counsel 

for the appellant produced attested copy of order of acquittal of 

the appellant, which is placed on file. Arguments have 

•been-heard and record perused.

Vide our detailed judgment of today, separately placed on 

file, the appeal in hand is accepted by setting aside the 

impugned orders and the appellant Is reinstated in service with 

all back benefit. Parties are left to bear their own costs. File be 

consigned to record room after necessary completion and 

compilation.

01.04.2022
(
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ANNOUNCED
01.04.2022

21?\

(R^in^Rehman) 
M^ber judicial)

(Salah-Ud-Din) 
Member (Judicial)

;

'v:



¥23.11.2021 Counsel for the appellant present. Preliminary arguments have
been heard.

Learned counsel for the appellant argued that the impugned 

order dated 25.05.2021 has been challenged in the instant service 

appeal. The penalty of dismissal from service has been imposed on the 

appellant vide the impugned order dated 25.05.2021. He submitted 

departmental appeal which was rejected vide appellate order dated 

30.08.2021, hence, the instant service appeal filed in the Service 

Tribunal on 22.09.2021. It was further contended that no regular 
enquiry has been conducted against the appellant and no charge 

sheet/statement of allegations issued to him and as such the ends of 
justice have not been met before awarding the major penalty.

The appeal Is admitted to regular hearing subject to all just legal' ' '' T. - '
* . objections. The appellant Is directed to deposit security and process fee
^Ppeffanf Deposifarf

10 days, thereafter notices be issued to the respondents for 

^,^-Submission of written reply/comments. To come up for written 

........---reply/comments on 26.01.2022 before S.B.

(Mian Muhammad) 
Member(E)

26.01.2022 Appellant in person present. Mr. Noor Zaman Khattak, 

District Attorney for respondents present and submitted 

reply/comments, which are placed on file and copy of the same 

is handed over to the appellant. To come up for rejoinder if any, 

and arguments before theD.B on 01.04.2022.

.tiq-Ur-Rehman Wazir) 
Member (E)

/



Form- A

FORM OF ORDER SHEET
Court of

72021Case No.- z L
drder or other proceedings with signature of judgeDate of order 

proceedings
S.No.

321

The appeal of Mr. Shah Nawaz Khan resubmitted today by Roeeda 

Khan Advocate may be entered in the Institution Register and put up to the 

Worthy Chairman for proper order please.

23/09/20211-

REGISTRAR

This case is entrusted to S. Bench for preliminary hearing to be put2-
up there on

CHAIRMAN

\

X.' , i



the appeal of Mr. Shah Nawaz khan son of Safdar Khan District Nowshera received 

today i.e. on 22.09.2021 is incomplete on the following score which is returned to the counsel 
for the appellant for completion and resubmission within 15 days.

1- Check list is not attached with the appeal.
2- Annexures-D and G of the appeal are illegible which may be replaced by 

legible/better one.

<1
No.

72021

RtGIbTRAR^'^^ 

SERVICE TRIBUNAL 
KHYBER PAKHTUNKHWA 

PESHAWAR.

Roeeda Khan Adv. Pesh.

\

I
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KHYBER PAKHTUNKHWA, SERVICE TRIBUNAL, PESHAWAR

. ..CHECKLIST

"contents

Case Title:

YES NO
This Appeal has been presented by:________________ , _________
Whether Counsel/Appellant/Respondent/Deponent have signed 
the requisite documents?________________ ^_____
Whether appeal is within time?______ ‘
Whether the enactment under which the appeal is filed 
mentioned?____________ . •
Whether the enactment under which the appeal is filed is correct?
Whether affidavit is appended?
Whether affidavit is duly attested by competent Oath 
Commissioner?___
Whether appeal/annexures are properly paged?
Whether certificate regarding filing any earlier appeal on'the
subject, furnished?__ _______
Whether annexures are legible?__________ __________ ,
Whether annexures a_re attested? ' '•
Whether copies of annexures are readable/clear? -

Whether copy of appeal is deHvej^d to AG/DAG?______ ___ _ __
Whether Power of Attorney of the Counsel engaged is attested'
and signed by petitioner/appeilant/respendents?_________________
Whether numbers of referred cases given are correct?
Whether appeal contains cutting/overwriting?________ _________
Whether list of books has been provided at the end of the appeal? 
Whether case relate to this court?

2.

3

4

5
6

7

8

9

! 10;
11

I 12
i 13

1 14

15
16
17
18
19 Whether requisite number of spare copies attached?
20 Whether complete spare copy is filed in separate file cover? 

Whether addresses of parties given'are complete?21
Whether index filed?22
Whether index is correct?23

24 Whether Security and Process Fee deposited? On_________________
Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules 
1974 Rule 11, notice along with copy of appeal and annexures has 
been sent to respondents? On____________
Whether copies of comments/reply/rejoinder submitted? On

25

26

Whether copies- of comments/reply/rejoinder provided to 
opposite party? On

27

it is certified that formalities/documentation as required in' the above table have been 
fulfilled.

• Name:

Signature:
Dated:
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BEFORE THE HON^BLE SERVICE TRIBUNAL
PESHAWAR

In Re S.A No. ’/20201

Shah Nawaz Khan

VERSUS

P.P.O KPK & Others

INDEX
S# Description of Documents Annexure Pages

Grounds of Petition. 1-41.

Affidavit. 52.

Addresses of parties 63.

Application for Condonation of 

Delay
7-84.

5Copy of FIR “A”5.

Copy of show Cause Notice and 

reply
“B & C”6.

\^\ 
\\ ^

Copy of bail order “D”7.

Copy of dismissal order8.

Copy of departmental appeal and 

rejection order
“F & G”9.

Wakalatnama10.

APPELLANT

Through

Jroeeda Khan
Advocate, High Court 

Peshawar.Dated: 22/09/2021

y
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BEFORE THE HON’BLE SERVICE TRTBIJNAT.
PESHAWAR

KHybcr PaUTituRb'va 
Scrvicfc! ‘IViHunul

InReS.A No. /2021 lL>is»r>' N«>.

Shah Nawaz Khan S/o Safdar Khan R/o Wazir Garhi P/0 

Pabbi Tehsil & District Nowshera

Appellant
VERSUS

1. The Provincial Police Officer KPK Peshawar

2. The Regional Police Officer Mardan Region Mardan.

3. The District Police Officer, Nowshera.

Respondents

APPEAL U/S-4 OF THE KHYBER
PAKHTUNKHWA SERVICES
TRIBUNAL ACT 1974 AGAINST THE
ORDER DATED 25-05-202L WHEREBY
THE APPELLANT HAS BEEN
AWARDED MAJOR PUNISHMENT OF

\ DISMISSAL FROM SERVICE AND
AGAINST WHICH THE APPEIJANT
FILED DEPARTMENTAL APPEAL
WITHIN ONE MONTH FROM THE
COMMUNICATION OF THE
IMPUGNED ORDER DATED 25.05.2021
WHICH HAS BEEN REJECTED ON
30/08/2021 ON NO GOOD GROUNDS.

PRAYER;-

ON ACCEPTANCE OF THIS APPEAL BOTH
THE IMPUGNED ORDERS DATED
25/05/2021 & 30/08/2021 MAY KINDLY BE

S'.
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SET ASIDE AND THE APPELLANT MAY
KINDLY BE REINSTATED IN SERVICE
ALONG WITH ALL BACK BENEFITS. ANY

OTHER REMEDY WHICH THIS AUGUST
TRIBUNAL DEEMS FIT THAT MAY ALSO
BE ONWARD TRIBUNAL DEEMS FIT
THAT MAY ALSO BE GRANTED IN
FAVOUR APPELLANT.

Respectfully Sheweth.

1. That the Appellant was appointed as Constable 

since long time with Respondent Department.

2. That the appellant performed his duty regularly 

and with full devotion and no complaint 
whatsoever has been made against the appellant.

3, That while performing his duty with respondent 
department, a false and fabricated case FIR No: 
254, Dated 13/03/2021, U/S 324/34/337F(V) 

PPCPS: Pabbi against the appellant was lodged, in 

which the appellant has been suspended. (Copy of 

FIR is annexure “A”)

4. That a show cuase notice has been issued to the 

appellant on 16.03.2021 which has been properly 

replied by the appellant where the appellant denied 

all the allegation level against him. (Copy of show 

Cause Notice and reply attached at annexure 

“B” & “C”).

5. That the appellant submitted has pre arrest bail 
petition in the court concern which has been 

confirmed on 06.05.2020 by the concern court.
(Copy of bail order is attached as annexure 

“D”).



6. That the appellant has been dismissed from service 

on 25.05.2021 on the ground of involvement of the 

said criminal case. (Copy of dismissal order is 

attached as annexure “E”).

7. That the appellant submitted departmental appeal 
within one month from the communication of the 

impugned order dated 25.05.2021 which has been 

rejected on 30.08.2021. (Copy of departmental 

appeal and rejection order are attached as 

annexure “F” & “G”)-

8. That feeling aggrieved the Appellant prefers the 

instant service appeal before this Hon’ble Tribunal 
on the following grounds inter alia;-

GROUNDS:-

A. That the impugned order 25/05/2021 and rejection 

order dated 30/08/2021 are void and ab-initio 

order because it has been passed without fulfilling 

codal formalities in this respect the appellant relied 

upon a judgment reported on 2007 SCMR Page 

834.

B. That no charge sheet no statement of allegation 

has been issued or communicated to the appellant 

which is a clear cut violation of Rule 6 of Police 

Rule 1975.

C. That no regular or departmental inquiry was 

conducted against the appellant which is 

mandatory before imposing the major penalty and 

no opportunity of personal hearing.

D. It is a well settled maxim no one can be 

condemned unheard because it is against the 

natural justice of law in this respect the appellant



relied upon a judgment reported on 2008 SCMR, 
page:678.

E. That no opportunity of cross examination has been 

provided to the appellant. In this respect the 

appellant relied upon a Judgment reported on 2016 
SCMR Page 108.

F. That the respondent department should be waited 
for the decision of the criminal cases above.

G. That the appellant has already on bail by the court 
concern in the above cited criminal case.

H. That any other ground not raised ■ here may 

graciously be allowed to be raised at the time full 
of arguments on the instant service appeal.

It is therefore, most humbly prayed that on 

acceptance of this appeal both the impugned Orders 

dated 25/05/2021 & 30/08/2021 may kindly be set 

aside and the Appellant may kindly be reinstated in 

service along with all back benefits.
Any other relief not specifically asked for 

may also graciously be extended in favour of the 

Appellant in the circumstances of the case.

APPELLANT

Tlirough

Advocate, High Court 
Peshawar.Dated: 22/09/2021

NOTE:-

As per information furnished by my client, no such like 

appeal for the same petitioner, upon the same subject matter 

has earlier been filed, prior to the instant one, before t^ 
Hon’ble Tribunal. /VT

Advo
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BEFORE THE HON^BLE SERVICE TRIBUN AT.
PESHAWAR

In Re S.ANo. /20201

Shah Nawaz Khan

VERSUS

P.P.O KPK & Others

AFFIDAVIT

I, Shah Nawaz Khan S/o Safdar Khan R/o Wazir Garhi P/O 

Pabbi Tehsil & District Nowshera, do hereby solemnly affirm and 

declare that all the contents of the instant appeal are true and correct to the 

best of my knowledge and belief and nothing has been concealed or withheld 

from this Hon’ble Court.

DEPONENT

IDENTIFIER

Roeeda Khan/z|A^ 
Advocate Higji^dourt 
Peshawar.
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BEFORE THE HON^BLE SERVICE TRIBUNAI
PESHAWAR

In Re S.A No. /20201

Shah Nawaz Khan

VERSUS

P.P.O KPK & Others

ADDRESSES OF PARTIES

PETITIONER.

Shah Nawaz Khan S/o Safdar Khan R/o Wazir Garhi 
P/0 Pabbi Tehsil & District Nowshera

ADDRESSES OF RESPONDENTS

1. The Provincial Police Officer KPK Peshawar

2. The Regional Police Officer Mardan Region Mardan.

3. The District Police Officer, Nowshera.

APPELLANT

Through

Roe
Advocate, High Court 

Peshawar.Dated: 22/09/2021



BEFORE THE HON^BLE SERVICE TRIBUNAT.
PESHAWAR

In Re S.A No. /20201

Shah Nawaz Khan

VERSUS

P.P.O KPK & Others

APPLICATION FOR CONDONATION OF DELAY (IF ANY)

Respectfully Sheweth,
Petitioner submits as under-

1. That the above mentioned appeal is filing before 

this Hon'bie Tribunal in which no date is fixed for 

hearing so far.

2. That the appellant filed a departmental 

appeal within one month from the 

communication of the impugned order dated 

25.05.2021.

GROUNDS:

A. That the impugned order is void and illegal and 

no limitation run against the void orders 

because the impugned order has been passed 

without fulfilling the codal formalities.
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B. That there are number of precedents of the 

Supreme Court of Pakistan which provides that 

the cases shall be decided on merits rather

than technicalities.

C. That there are many judgment of the superior 

court as well as specific provision of service law 

that limitation has been counted from the date 

of communication/knowledge.

It is, therefore, requested that the 

limitation period (if any) may kindly be 

condone In the interest of justice.

APPELLANT

Through

Roeeda Khan
Advocate, High Court 

Peshawar.Dated: 22/09/2021
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NOWSHERAOF THE DISTRIC1P0LICE0E£M 

<^nn\A/ CAU^^ NOTICE
I

I
I

/
1975)(Under Rule 5 (3) KPK Police Rules

1.
I

Charged in a criminal case reg 

Pabbi, which amounts to grave
miscpnduct on your part.. I

„«.ni ™..« » placa be>«. me ba<l„.i9n.b: «»<» 

i„ gene,el Po«c. P-oce.mna w«Mp> »« »'

good order of discipline in the Police fora 

inefficiency and unbe'cor

J

of above, as2. That by reasons
is decid,ed to proceed against you

I

misconduct on your part is prejudicial to

„m. police forcPw,™ amount .oencomW

That by taking cognizance o • .
tent authority under the said rules, proposes stern ac ion 

of the kind punishments as provided in the

3. That the

4. 'That your retention

of good Police officers 

undersigned as compe..
5

rules.
one or moreby awarding

should not be dealt striu
as to why youto show cause 

Pakhtunkhwa Police Rules
, therefore, called upon 

with the Khyber I
1975 for the-misconduct referrI 5. You are

accordance 

above.
g vpusbou,OPUOm«,.pl,.o«ss»«rnus,n..lPO-P«'^“r^

„nich an ex-p.rto action Ph.ll be ».n against you.

Voa tunne. dl.lct.d to inlopn Iho und.i.ign.d tba, you

I

of'the receipt of the
. I

?
I •

i

failing
wish to be heard in person^

7.!,
District Police C 

NowsherI

No.
Da)ed_ZAZ^

i

i

h »
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I
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ORDER:
Dated 06-05-2021

1. Instant case file received from the court of learned AS]-VI Nowshera be entered 

in to the relevant petitioner/ accused Shahnawaz son of Safdar Khan is present 

on ad-interim pre-arrest bail with his consel. APP imran hussain is present for 

the state complainant/ injured subhan ullah is also present consel for the 

petitioner has submitted an application for insertion of section 337-F(v) PPG in 

the BBA petition which was inadvertently no written in the bail petition as per 

record of the petition consel seems genuine hence accepted and section 337-F(v3 

be inserted in the bail petition with red ink. Muharar is directed to do the 

needful.

2. Petitioner accused Shahnawaz S/o Safdar Khan seeks his relief on pre-arrest bail 

in case FIR No 254 dated 13-03-2021 under section 324/34, 337-F(v3 of Police 

Pabbi. At the very outset complainant/ injured has stated at the bar that he has 

entered in to compromise with the accused/ petitioner and therefore he has got 

now no objection on acceptance of the BBA of the petition and later on his a 

acquittal. Statement of the complainant/ injured has been recorded wherein he 

has exhibited the compromise deed as EX.PB and his CNIC as Ex.PA.

3. The offense with which the accused petitioner is charged are compoundable in 

the light of the provision of section 345 read with 2"^ schedule of CrPC . the 

compromise between the parties seems genuine and free from force or coercion, 

therefore the entrance of justice the compromise between the parties is accepted 

and resultantly the BBA petition is also accepted the interim pre-arrest bail 

earlier granted to the petitioner is confirmed against the existing bonds 

petitioner/ accused is directed to co-operate with the investigation officer for 

completion of investigation. A copy of the order be placed on case record where 

after the same be returned while this file be consigned to record room after his 

completion and compilation.

Pronounced in Open Gnurt
06-05-2021

Tufail Ahmad 
Additional Session Judge 

Model Criminal Trail Court Nowshera
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Instant case Hie received.Ironulic com
Be entered into the relevant ree;isier. Peiitioner/accusecl Shah Ne'

son of Satdai' Khan is prescni .on ad-.fiierinVpre-aiTest bail will'! h' 

connsel; ' APP lnu:iMi

■ Compiainant/iitjured Subhan IJllah .is also present; Coniisel I'br’ 

petitioner has submiued an applicant n ' for ii-iserii.on ;oi'seeiion 337- ' 

F(v) PPC in the BB/-\ peution whichi 'vas'inatlverieniiy not vvriuen in 

the bail peiilion. As-per recurch ihe re;.]L!esi ofdie peiiiioner's counsel 

seenis genuine, hence, accepted and section 337--F(,v) be inserted in 

the bail petition v-ath red ink.-MuiiaaTii is directed to do die needful

Petitioner/accused ShalvNtiWaz son cf .SaFJar Khan seeks'liis release

oi’learned ASJ-Vl,

or-.

■ .'>•

i! us St! in I'a'cschi • for ihe Slate.s V

0

on pre-arrest bail in Case h'lR Vo.254 daiecl: I 3.03.202 I underCechoh 

.■■324/34/337"F(v.) PPC of Police Sla io.n Pabbi;’..At the very outset

complainant/ injured has stated at the bar that he has-entered inns

, comiprornise wit!'! i!tc pcLitionur/accu.sed aiid ihiei'clbre. he has cot no 

objection, on iicccplancn (il'ilic.li.lha I'eniion nfihe pciiiioiicr and ialei 

on, on his acquiiial. S!a'LL‘m!.'ni oi thr coinplainani/ injured has been 

recorded'wherein he has e.xhibitcd.the compromise deed as Px.PB and 

his CNlC as Ex-.PA. ' c

The orfences \Aaih .oMich tim p.L-i lioner/ticcused is charged, are 

compQundable in light of picn isions of section 345 read with'second '

j.

■■ schedule of -Cr PC. Tne coinpr-om sc between the paiiies ■ seems 

■genuine and irec; frc'm .force or coerhun, therefore, in the interest of 

■'justice the compromise l)et'vv-.,-L-i! the jjai'iius is accepted a-nd resuilantl'C 

.tjie. BBA petition is also accepted'Plhe ad-in-tcriin pro-arrest'bail

earlier graniod U) the ixaifn-iMCi' is, e-'iihi'mcd again.st the' oxisiiii;' 

bonds.. Petitioner/accLised .is • diit riecl.' to co-operate. widi

Investigation -Ofneer ibi- eompleiion oi'.im'csiigaiiom A cop)' of this

.order be placed on case record vvheroal'fer ih.e same be returned, while
A

this file be consigned to recoi'd room after its eornpjeiion 

compilation.
■ \ ^

Prohoiiiiccd in open Co in i
•. /06.05.2021 •
wh'ha

.wddiiionai Sessioiw .h-idue-: i
Wioby: Criimnal 'I'riih CueriC'A.m.shur::

c
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BETTER COPY

ORDER:
This order will dispose-off the departmental appeal preferred by Ex Constable Shah 

Nawaz No 1145 of Nowshera District Police, against the order of District Police Officer, 
Nowshera, whereby he was awarded major punishment of dismissal from service vide OB 
No 514 dated 25-05-2021. The appellant was proceeded against departmentally bn the 
allegations that he while posted at Guard Session House, Nowshera, charged/ involved in a 
criminal case vide FIR No 254 dated 13.03.2021 U/s 324/34-PPC Police Station, Pabbi 
District Nowshera.

He was served with show cause notice to which he submitted his reply but 
the same was found unsatisfactory. Hence, superintendent of Police Investigation 
Nowshera was antrusted with the task to probe in to the matter Superintendent Of Police 
Investigation Nowshera submitted his report wherein he stated that after fulfillment of all 
legal and codal formalities, it transpired that at the time of occurrence. The delinquent 
officer was present on the spot while only accused Raza Gul fired at the complainant.

The delinquent Officer was heard in orderly room by the District Police 
Officer Nowshera on 21-04-2021, wherein he failed to produce any cogent reason in his 
defense. Therefore he was awarded major punishment of dismissal from service vide OB 
No 514 dated 25.05.2021.

Feeling aggrieved from the order of District Police Officer Nowshera the 
appellant preferred the instant appeal. He was summoned and heard in person Orderly 
Room held in this office on 24.08.2021.

From the perusal of the enquiry file and service record to the appellant has 
been found that allegations of misconduct against the appellant have been proved beyond 
any shadow of doubt. Moreover the delinquent Officer is challenged on case vide FIR No 
254 dated 13.03.2021 U/S 324/34-PPC Police Station Pabbi District Nowshera. The 
delinquent officer is guilty of the Offense . therefore order passed by the competent 
authority does not warrant any interference

Keeping in view above, I, Yaseen Farooq PSP Regional Police Officer, Mardam-'being 
the appellate authority find no substance in the appeal therefore the same is rejected and 
filed being devoid of ment.

Order Announced

Regional police officer, 
Mardan.

No. 4700 /ES. dated Mardan the 30-08-2021
Copy forwarded to District Police Officer Nowshera for information and necessary 

action w/r to his office Memo No 1324/PA dated 08-06-2021. His service record is return 
herewith.
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This order- w:ii ■ dispose otT the departmental appeal oreierred-', by 

1145 of Nowshe.a District Poiicli,' ago nst the order-nf

^.1, ■-- ■ . he was awardee: maio, punishmeiv of
dish^rfrom service vide QB; No' 514 dated 25,05-2021

proceeded-against ^epartmentally on the aliegations that he while posted at Gaaoi 
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13.03-2021 u/s 324/34-RPC Police Stat

' ? Constable Shatv Nawaz No, 

. District. Police-: Officer, '
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■ - 'I re appellant

Pabbi District Nowshera-ijion• l!'
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ss^l from service vkJc
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Orderly Room hsld i.n this office oh 24.08.2021

From the perusal of the enquiry' file

haa beer, found, that the allegafibns of .misconduct agamwt „t,hei a^pei.ant 

proved ber^ond r,ny shadow,of .doubt. Moreover, the delinquent Ifie-

videiPIR No,254 datea 13,03.2021 U/S 324/34-PPC Police StLr PM-hi Dr.irtm 
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BEFORE THE HONOURABLE, KHYBER PAKHTUNKHWA, SERVICE
TRIBUNAL PESHAWAR

Service Appeal No. 7451/2021

Shah Nawaz Khan s/o Safdar Khan r/o Wazir Garhi, 
Tehsil Pabbi, District Nowshera.

Appellant

Versus

Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar etc
Respondents

INDEX

PagesS.No. Description of documents Annexure
Reply of Respondents 1-21.

032. Reply of condonation of delay

04Affidavit3.

Copy of Show Cause Notice 054. A
06Copy of enquiry B5.

Copy of rejection order C 076.

Inspector Legal, 
Nowshera

;<■ i



4•i
BEFORE THE HONOURABLE, KHYBER PAKHTUNKHWA. SERVICE

TRIBUNAL PESHAWAR

Service Appeal No. 7451/2021

Shah Nawaz Khan s/o Safdar Khan r/o Wazir Garhi, 
Tehsil Pabbi, District Nowshera.

Appellant
V E R S ti S

1. Provincial Plice Officer, Khyber Pakhtunkhwa, Peshawar. 

Regional Police Officer, Mardan.

District Police Officer, Nowshera.

.2.

3.

Respondents
REPLY ON BEHALF OF RESPONDENTS

Respectfully Sheweth; -

PRELIMINARY OBJECTIONS: -

That the appellant has got no cause of action and locus standi.

That the appeal is badly barred by law and limitation.

That the appellant is estopped by his own conduct to file the instant appeal.
That the appeal is not maintainable in its present form.

That the appellant has not come to the Honourable Tribunal with clean hands. 

That the appeal is bad for mis-joinder and non-joinder of necessary and proper 

parties.

Reply on Facts: -

1.

2.
2

4.

5.

6.

1. Para pertains to record.

Each and every Police Officer/Official is duty bound to perform his duty with 

devotion and upto the entire satisfaction of his high-ups.

Incorrect. Appellant, alongwith other accused, was directly charged by 

complainant in case vide FIR No. 254 dated 13-03-2021 u/s 324/34/337-F(v) 

PPG Police Station, Pabbi.

Correct to the extent that .appellant was issued Show Cause Notice to which he 

submitted his reply but the same was found unsatisfactory hence, enquiry 

against the appellant was conducted through SP Investigation, Nowshera. (Copy 

of Show Cause Notice is annexure “A” and copy of enquiry is annexure “B”). 

Mere grant of bail does not mean that appellant has been exonerated from the . 

charges. Moreover, criminal and Departmental proceeding can run side by side. 

Correct to the extent that due to involvement of appellant in a criminal case, he 

was dismissed from service vide order dated 25-05-2021, under the disciplinary 

rules.

Correct to the extent that appellant submitted departmental appeal before the 

appellate authority against ilte punishment order and the same was rejected by

2.

3.

4.

5.

6.

7.

■r

Ll



-

the appellate authority vide order dated 30-08-2021.(Copy of rejection order is 

annexure “C”).

Appeal of the appellant is liable to be dismissed inter-alia on the following 

grounds: -

8.

Reply on GROUNDS

A. Incorrect. Order dated 25-05-2021, whereby appellant was awarded punishment 

and order dated 30-08-2021, whereby departmental appeal of the appellant was 

rejected, were passed after fulfillment of all legal and codal formalities.

Incorrect. Appellant was issued Show Cause Notice which has already been 

annexed as annexure-A.

Incorrect. Proper Enquiry was conducted through SP Investigation, Nowshera, 
copy of enquiry has already been annexed as annexure-B.

Incorrect. Appellant was provided opportunity of self-defense as he was heard in 

orderly room on 25-05-2021, but he failed to give any plausible reason in his 

defense.

Para already explained above.

Incorrect. Criminal proceedings and departmental proceedings are two different 

entities which can run side by side. Fate of one does not affect the other.

Mere grant of bail does not mean that appellant has been exonerated from the 

charges.

The respondents also seek permission of this Honourable Tribunal to advance 

additional grounds at the time of arguments.

B.

C.

D.

E.

F.

G.

H.

Prayers

It is, therefore, most humbly prayed that on acceptance of above submissions, 

the appeal of the appellant may very kindly be dismissed with costs, please.

Provincial Poli^Officerj 
Khyber Pa^tunkhwa, 

PesHaVar. 
Rcspon(i(ent No. 01

Regional Police Officer, 
Marda^.

Respondent No, 02

V listrict Police Officer, 
\ Nowshera.

Respondent No.03

/



BEFORE THE HONOURABLE SERVICE TRIBUNAL, KHYBER
PAKHTUNKHWA, PESHAWAR

Service Appeal No. 7451/2021

Shah Nawaz Kan
Applicant

V ERSUS

Provincial Plice Officer, Khyber Pakhtunkhwa, Peshawar and others.

............ Respondents
REPLY TO THE APPLICATION FOR CONDONATION OF DELAY

Respectfully Sheweth: -

1. Incorrect. The instant service appeal is fixed for hearing before the 

Honourable Tribunal for 26-01 -2022.

Para is for the appellant to prove that he filed departmental appeal within 

stipulated time.
2.

Grounds: -

A. Incorrect. - Punishment order against the appellant dated 25-05-2021 was 

passed in accordance with law/rules and after fulfillment of all legal and 

codal formalities, hence, being a lawful order, is covered by limitation i.e 

limitation runs against this order.

• Incorrect. There are plethora of judgments of the superior court, that in 

case of delay of appeal, proper explanation for each day is required to be 

given, while appellant has failed to explain any reason for such delay.
Para is for the appellant to prove that order was communicated to him late.

B.

C.

Prayers

It is, therefore, most humbly prayed that on acceptance of above 

submissions, the instant application for condonation of delay may very kindly be 

dismissed/filed, please.

Provincial Iwlice Officer, 
Khyber PM^tunkhwa, 

Peshawar. 
Respondent No. 01

h
Regional PolicoDflicer, 

Mardan.
Respondent No. 02

District Police Officer, 
Nowshera. 

Respondent No.03



BEFORE THE HONOURABLE. KHYBER PAKHTUNKHWA, SERVICE
TRIBUNAL PESHAWAR

Service Appeal No. 7451/2021

Shah Nawaz Khan s/o Safdar Khan r/o Wazir Garhi, 
Tehsil Pabbi, District Nowshera.

Appellant
V E R S V S

Provincial Plice Officer, Khyber Pakhtunkhwa, Peshawar. 

Regional Police Officer, Mardan.

District Police Officer, Nowshera.

1.
2.

3.

.Respondents
AFFIDAVIT

We the respondents No. 1, 2 &3 do hereby solemnly affirm and declare on Oath 

that the contents of reply to the appeal are true and correct to the best of our knowledge 

and belief and nothing has been concealed from the Honourable tribunal.

Provincial lYlice Officer, 
Khyber Pa/fehtunkhwa, 

Pes h^ar. 
ResponqenBNo. 01

Regional Police Officer, 
Mardan./ 

Respondent No. 02

istrict Police Officer, 
Nowshera. 

Respondent No.03
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ncFinP OF THg DISTRICT POLICE OFFICER. NOWSHERA

SHOW CAUSE NOTICE

(Under Rule 5 (3) KPK Police Rules, 1975)

That you r.nn.tahle Shah Nawaz No. 1145, while posted at niiard Session House now un^

Nowshera rendered yourself liable to be proceeded under Rule ^
suspension at Police Line^
(3) of the Khyber Pakhtunkhwa Police Rules 1975 for following misconduct.

. 254 dated 13.03,2021 u/s 324/34 PPC P£Charged in a criminal case registered vide FIR No 

Pabbi, which amounts to grave misconduct on your part.

sufficient material is placed before the undersigned; therefore
2 That by reasons of above, as

is decided to proceed against you in general Police proceeding without aid of enquiry officer.

That the misconduct on your part is prejudicial to good order of discipline in the Police force
3. .■ ■

in the Police force will amount to encourage inefficiency and unbecomin
of the matter under enquiry, th

4, That your retention i
of good Police officers. That by taking cognizance 

undersigned as competent authority under the said rules, proposes
of the kind punishments as provided in the rules.

stern action against yo;

by a'A'arding one cr more

5 You are therefore, called upon to show cause as to why you should not be dealt strictly 

accordance with the Khyber Pakhtunkhwa Police Rules, 1975 for the misconduct referred 1

above.

this show cause notice within 07 days of the receipt of the notic
6. You should submit reply to

failing which an ex-parte action shall be taken against you
I

You are further directed to inform the undersigned that you wish to be heard in person^^Qot
7.

:

District Police Office 
NowsheraN

/PANo.
Dated IL!D '^_/2021

{

\

.—.••rAT.** 'Vr
.....

If:'v.

S-V..-,

B 1
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SnPFRTNtKNDENt OF POUrK INVESTIGATION 

TsinWSHERA ■
Tel: 0923-9220433, Fax: 0923-9220432

OFF.ir.E OF THE

/ /2021./H.G, dated Nowshera theNo. __

. The District Police Officer, .
Nowshera. ,

mvni.VF.MENT nF rnN.STABLF SHAH NAWAZ
rpiMiMAl TASK VIDE FIR NO- 254 PATEP 13-03^2021 UA
/t74./R4 PPC PS PABBL

To

■ 1145 IN A
Subject:-

Memo; - kindly refer to your office Endst: No. 845/PA, dated 04.05.2021. -

that the' above named accused .official wasIt is submitted
issued to him being involved in the subject 

the show cause notice
suspended and a show cause notice was 

y mentioned case. He submitted his written reply to
: whereupon the worthy DPQ Nowshera directed the undersigned by passing the

following remarks;
"what is his role in incident? Take compromise apart

Shah .OlI P.S Pabbi wasIn this connection report of Inspector Tilawat o

sought.
Tilawat Shah Oil P.S Pabbi, Subhanullah 

plainant of the ease charged three accused for the
As per report of Inspector.1.

offence including
com
Constable Shah Nawaz No. 1145.

Shah Nawaz fired at the complainantAs per version of the FIR, Constable 

as. a result of which he hit and received bullet injuries. ■.
During interrogation accused Raza Gul confessed that he fired with his

3c

- 'mi: pistol at the complaihant.
Constable Shah Nawaz has secured B.B.A from the court of law. 

Compromise in the case has also been affected between the parties.

/)/ 4,

5.

Tilawat Shah, who stated that during
the place of

I also heard Inspector
transpired that accused Constabl^ w^ present oninvestigation it

V: noccurrence: although only accused Raza Gul fired at the complainant.
■' ■ : , ■/ \ ■■

f • V• >■

.1^-A
■ 5'X \ . •. \■ V

:.l
Superintendent of Police 
Investigation Nowshera.

.• NT
'X

^ \'

H
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ORDER.

This order will dispose-off the departmental appeal preferred by Ex- 

Constable Shah Nawaz No. 1145 of Nowshera District Police, against the order of 

District Police Officer, Nowshera, whereby he was awarded major punishment of 

dismissal from service vide OB: No. 514 dated 25.05.2021. The appellant was 

proceeded against departmentally on the allegations that he while posted at Guard 

Sessions House, Nowshera, charged/involved in a criminal case vide FIR No. 254 dated 

1.3.03.2021 u/s 324/34-PPC Police Station, Pabbi District Nowshera.

He was served with Show Cause Notice to which he submitted his reply 

but the same was found unsatisfactory. Hence, Superintendent of Police. Investigation, 

Nowshera was entrusted with the task to probe into the matter. Superintendent of Police 

Investigation, Nowshera submitted his report wherein he stated that after fulfillment of 

all legal and codal formalities, it transpired that at the time of occurrence, the delinquent 

Officer was present on the spot while only accused Raza Gu! fired at the complainant.

The delinquent Officer was heard in Orderly Room by the District Police 

Officer, Nowshera on 21.04.2021, wherein he failed to produce any cogent reason in his 

defense. Therefore, he was awarded major punishment of dismissal from service vide 

OB: No. 514 dated 25.05.2021.

Feeling aggrieved from the order of District Police Officer, Nowshera, the 

appellant preferred the instant appeal. He was summoned and heard in person In 

Orderly Room held in this office on 24.08.2021.

From the perusal of the enquiry file and service record cf the appeHant, it 

has been found that the allegations of misconduct against the appellant have been 

proved beyond any shadow of doubt. Moreover, the delinquent Officer is chailaned in 

case vide FIR No.254 dated 13.03.2021 U/S 324/34-PPC Police Station, Pabbi District 

Nowshera. The delinquent Officer is guilty of the offence. Therefore, order passed by 

the competent authority does not warrant any interference.

Keeping in view the above, 1, Yaseen Farooq, PSP Regional Police 

Officer, Mardan, being the appellate authority, find no substance in the appeal, 

therefore, the same is rejected and filed being devoid of merit.

Order Announced.A
■f

\
Regional Police vf/icer 

Mardan.1/ /1/ /ES, Dated Mardan the .Td ! OHor^hST-OOf/\
Vi /

/2021./
■ V "s.

Copy forwarded to District Police Officer, Nowshera for information and
Afiebessary-^ction w/r to his office Memo:, ^o. 13^/PA dated 08.06.2021. His Service 

/XAecp^rVi^^returned herewith. . \

Va\ (*****j ' V
I

\
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owshe^a asI, Tufaii Ahmad, /Additional Sessions 
Juvenile court, do hereby, charge you accused:-

Shah Nawaz aged about 35 years, (ii) IQiyber aged 

about 46/47 years sons of Safdar & (iii) Raza Gul aged 

about 39/40‘ years son of Ghulam Muhammad resident 

of Wazir ‘Garhi, Tehsii & District Nowshera, as 

follows:-

/
[

• ^ A

(i)

:<■

FIRSTLY: That on 13.03.2021 at O’S.AS hours, at Wazir Garhi 

masjid Khaista ^an, within the criminal jurisdiction of Police Station 

Pabbi, you accused duly armed with firearm weapons started firing in 

furtherance of your common intention at complainant namely Subhan 

Ullah with intention to Jdll as a result of which he got hit and 

sustained injuries on his different body and thereby you committed 

offence punishable under Section 324/34 PPG and within the 

cognizance of this Court. ^,

SECONDLY: That on above date, time and place, within the criminal 

jurisdiction of Police Station Pabbi, you accused duly aimed with 

firearms weapons started firing in furtherance of your common 

intention at complainant rlamely Subhan Ullah as a result of which he 

got hit and fractured his ijingers and hand; thereby you committed 

offence punishable under’ Section 337-F (V) PPC and within the 

cognizance of this Court.

And I hereby direcfyou, that you be tried by this court for the

near
?.

///0V
t
%

an

V an
»

'i said offence.
•'..i f

Dated: 25.09.2021
i.•:

Tufa^I Ahmad
Additional Sessions Judge 

Model Criminal Trial Court 
Juvenile court 

Nowshera

1ui

■i Agency 
SJ. t^dw&hera

Examiner < 
Branch. 0

■;

V

r
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The charge has been read over and explained to accused.

t,:
Q- Have you heard and understood the meaning of charge? 

Yes, I have heard and understood the meaning of charge. 
Do you plead guilt or claim trial?

No. I do not plead guilty. I claimed trial.

What is your plea?

I am innocent and has falsely been charged in the present

A
f
I Q-
t.

A.

Q.
.< ■ A.t- case.

R.O& A.C

' . Raza Gul '

if

Accused Shah Nawaz:IV

Khyber

Certified under section 364 Cr.P.C 

25.09.2021
S;

M <
Tufail Ahmad

Additional Sessions\judge ^ 
Model Criminal Trial Court 

Nowshera

n
■ :

(1

5i
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V,t Statement of Subhan Ultah aged about 27/28'Ws 
Jamal Shah r/p Wazir Garhi District No^^^hera, m:xI

.1 \ . it’ 
ca^e.'On'the

U
Stated that I am coiliplainant/injured of the instant

relevant day I was going from Masjid Khaista Khan to my home when
Masjid Khaista Khan Wazir

already sitting there with duly

'X

I reached to the spot thoroughfare
were

near

Garhi, accused facing trials 

armed. On seeing they Were started firing at me on their respectiveua
differentresult of firing of Shah Nawaz, I was hit onweapons, as a

parts of my body and got Injured. The occurrence was also witnessed 

by the people present tliere. Motive behind the occurrence 

dispute. I was shifted ta the hospital and report there in shape of
as a token of its correctness

r:
I.;
I: is land

•■i

murasila which is thumb impressed by me
Khan verified my report and who also signedand my uncle Hassan

I was also exaiitjned by the Doctor at Hospital. I charged the
r':
t:

the same.f.
accused facing trials in the murasila for the commission of offence.i!

h
Today I have seen my report, which, is correct.

It is correct that I have not mentiond the specification ofIf

b XX
the weapons. It is correct that we have land dispute. It is incorrect to 

the basis of land dispute I have falsely charged the'
r,:S'

suggest that on
accused facing trials for commission of offence. It is correct that I

and accused facing trial.

.

A.
;• 'Aa'^

\ . A -
have not mentioned the distance between me 

It is correct that I have not mentioned in my murasila that I have
■V

'1^

>
<-■

.sC narrow from the firing of the other accused. It is correct that accused 

facing trial have satisfied me regarding their innocence through elders

•v

i.'
of locality. It is correct that at the time of report I was unconscious

. I am not interesting4'
and gave specific role to the accused Shah Nawaz

of accused facing trials. Today I do notin further prosecution case
charge the accused facing trials for commission of offence 

and if this Hon’able court acquits the accused facing trials from the

'A"i ■:

f-
want to

i C

/
‘olice Station PabbiState Vs Shah Nawaz FIR No. 254 U /S 324/34 TO

K

: .}X

tPbcyExaminer yc.jyjrig 
Branch. Lsj. Nowshsra
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charge leveled against th^m, I would have got no ol^ection. It is 

ggest that the accused facing trials were charged just to 

dispose of my property dispute with accused facing trials. It is correct 
sound and healthy and I delivered my statement before

V
I

incorrect to su1'

i;
■

• ^ that today I am 

the court at my free will.
iii'
,'1

R.O&A.C 
Dated: 23.10.2021 Tuftil Ahmad

Additional Sessions Judge 
Model Criminal Trial Court 

Nowshera
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IN_THE COURT OF TUFAIL AHMAD, ADDL: SESSIONS TUDGK-TTt/^OWSHEi^ 

The State Vs Shah Nawaz etc

V
\/

C . ■

(Session trial No.68/7 of 20^1^
//■

i';
a^- iSerial No. of Order 

of Proceedings
Date of Order 
of Proceedings ? VvOrder/ Proceedings

\\-
1 2 3

/ ><»./

Accused Shah Nawaz, Khyber and Raza Gul oiTbair 

present. Dy.PP fp.i'the State Muzaffar is present. Through 

this order I intend to dispose of the application submitted 

by the accused facing trial for their acquittal under section 

265-K Cr.PC.

Order 02.11.2021
1.

2. Accused facing trial are facing trial in case F.LR 

No.254 dated 13.03.2021 under section 324/34/337-F(v) 

PPG of Police Station Pabbi, Nowshera.

3. Brief facts of the case are that on 25.05.2017, the 

complainant subhanullah reported to local police that he 

was going to his house from mosque, when reached to the 

place of occurrence,' where accused facing trial 

present there armed with firearm weapons and they made 

firing on him with, their weapons with intention to kill 

him. Resultantly, he received injuries on different parts 

of his body. Motive of the occurrence was mentioned as 

land dispute with accused party. On basis of such report, 

present case was rbgistered against the accused facing 

trial.

were

4

*3

\
• ■o'

■i
i'

4. On' completion of the investigation, the complete 

challan was submitted against the accused on 08.09.2021. 
Copies of the releWt documents were handed over to 

accused facing trial in compliance of section 265-C 

Cr.PC. Formal chkVge was framed against the accused 

facing trial on 25:09.2021,. however they pleaded not
; j*

guilty and claimed'trial, therefore, the prosecution 

directed to produce its evidence. Prosecution has so far 

examined one PW in support of its case. After which, an

t-

i’

«
was

A'

f .
i, ■

■s
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with respect to veracity of prosecution case against the 

accused facing trial.
Cont'd Ord: 

Page-3
02.11.2021

i';

7. Now coming to the circumstantial evidence of the 

case, as no weapon of offence is recovered from the 

possession of the apcused facing trial and also he has not 
made any pointatipn in tliis respect. It is settled by now

. i'-

that the recovery of empties etc are always considered to
I :: ■

be corroborative piece of evidence and such kind of 

evidence by itself'is not sufficient to bring home the 

charges against the accused especially when no other 

cogent material put-forward by the prosecution in respect 
of guilt of the accused. Reliance is made on 2001 SCMR 

424 & 2007 SCMR 1427.

s

'!
:
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>
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8. To summarize the discussion above, this court has 

reached the conclusion the alleged occurrence has not 

taken place as brought on record, and it seems that it

■)

was
an unseen and un^witnessed occurrence wherein the 

complainant got injuries, which the prosecution has 

miserably failed to:prove against the accused facing trial. 
It is admitted fact oh the record that no confession is made 

by accused facing trial before the competent court and no 

recovery or discovery was made on his pointation 

although remained’ 'in police custody. It is golden
,v,,

principle of administration of criminal justice that

prosecution is bound to prove its case beyond any shadow
. i'

of doubt. If any reasonable doubt arises, the benefit of the 

same must be extehded to accused not

(■ >

5>

'tj:
0<•i

A

id .

i
s'

as. a grace or 

concession, but as ai matter of right. Similarly, it is also
i .

■'t i '

m
well established principle of criminal justice that there is 

no need of so many doubts in the prosecution case; rather, 

any reasonable doubt arising out of the prosecution 

evidence, pricking die judicious mind is sufficient for

—S/o ii/
It

■*,
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d.
1' with respect' to veracity of prosecution case against the 

accused facing trial.
Cont'd Ord: 

Page-3
02.11.2021

U-

I Now .coming to the circumstantial evidence of the 

case, as no weapon of offence is recovered from the 

possession of the accused facing trial and also he has not 

made any pointation in this respect. It is settled by how 

that the recovery of empties etc are always considered to

be corroborative piece of evidence and such kind of
i a

evidence by itself is not sufficient to bring home the 

charges against the accused especially when no other 

cogent .material put-forward by the prosecution in respect 

of guilt of the accused. Reliance is made on 2001 SCMR 

424 & 2007 SCMR 1427.

7.
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8. To siinfinarize the discussion above, this court has 

reached the;Conclusion the alleged occurrence has not 

taken place as brought on record, and it seems that it was 

an unseen and un-witnessed occurrence wherein the
’ s

complainant’|got injuries, which the prosecution has 

miserably failed to prove against the accused facing trial.

It is admitted fact on the record that no confession is made 

by accused facing trial before the competent court and no 

recovery or 'discovery was made on his pointation ,
'i.r.

although rernained in police custody. It is golden 

principle ofi administration of criminal justice that 

prosecution is bound to prove its case beyond any shadow
•I

of doubt. If any reasonable doubt arises, the benefit of the 

same must be extended to accused not as a grace or 

concession, hut as a matter of right. Similarly, it is also 

well established principle of criminal justice that there is 

no need of so many doubts in the prosecution case; rather, 

any reasonable doubt arising out of the prosecution 

evidence, pricking the judicious mind is sufficient for
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11 acquittal of,the accused, whereas, the case in hand is 

pregnant w^ith jumble of doubts and infirmities. 

Therefore, keeping in view the above mentioned facts it 

is held that, further proceedings in the instant case would 

be a futile e.xercise because there could not arise any 

probability 6f conviction of the accused facing trial from 

the available record and evidence.

k; Cont'd'Ord:
Fage-4

02.11.2021■ay-

if

K;
?r..r.,;-;

9. In wake of the foregoing discussion, the application 

of 265-K Cr.PC is hereby accepted and accused facing 

trial namely Shah Nawas, Khyber and Raza Gul are 

hereby acquitted under section 265-K Cr.PC. They are on 

bail, so their bail bonds are cancelled and sureties are 

discharged from liability of their bail bonds. . Case 

property, if^any, be disposed of in accordance with law 

after the expiry of period of appeal/revision. File be 

consigned to record room after its necessary completion 

and compilation.

k-

f
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f

Announced:
?; 02.11.2021
r:
Sv (Tumil Ahmad) 

Additional Session's Judge-II^ 
Model Criminal Trial Court 

Nowshera.
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i THE KHYBER PAKHTUNKHWA SERVICES TRIBIIN

AL PESHAWA

■ Service. Appeal No., 6350/2020

Date of Institution 29.06.2020 

■bate of Decision, ... 09.11.2021,

Aurangzeb ExrHead.Constable,No. 185-3 ' 
R/0. District Mardan.

(Appellant)

VERSUS.

District .Police Officer Mardari and two others;
i'-.'

(Respondents)
ts

MS. ROEEDA KHAN,
. Advocate

MR. MUHAMMAD..RASHEED, 
Deputy District Attorney

ilp .For appellant.ft
For respondents.

MR. SALAH-UD-DIN i 
MR. ATIQ-UR-REHMAN WAZiR . MEMBER (JUDICIAL) 

MEMBER (EXECUTIVE)

JUDGMENT. .

SALAH-UD-DIN. MFMBER> ' .

Through this .singie judgment we intend-to dispose of
the instant service appeai as weii as connected Service Appeai 

: ^ tided "Abduiiah versus District Poiice
^ Officer M.ardan and two others" as weil as Service Appeal 

bearing No: 6352/2020 titled "Ibrahim Versus 

Officer M and an and two others", - 
and facts are involved therein; .

h

District Police 

, as common question of law• .^TT'VuS

Precise facts .giving rise to filing of the i 
connected service appeals , 
proceeded

instant as well as 

are that the appellants
against departmentally on-^the allegations of their

UUv
hie

were

■
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Charging in case FIR No. 2- dated 01.01.2019 under sections.
. 365-A/34 PPC registered at Poiice'Station Kalu Khan District 

Swabi. On conciusion of the inquiry, the appellants 

, dishnissed from service and their departmental appeals also 

remained unfruitful, therefore, they have now approached 

this Tribunal through filing of the appeals for'redressal of their 

.grievance.

3.

were.

Notices were issued, to the respondents, who 

submitted - their comments, wherein they refuted the 

assertions made,by the appellants in their appeals.

;4. Learned counsel .for the appellants has contended that 

the inquiry proceedings were conducted at the back, of the 

appellants and neither, any opportunity of personal hearing 

, was provided to them nor were they provided any opportunity 

of self defense; that the appellants were admittedly confined 

in prison . at the time of inquiry proceedings against them, 
therefore,, they, were not in a position to properly defend 

themselves; that the inquiry proceedings were conducted in
/ _ violation of relevant provisions.of Khyber Pakhtunkhwa Poiice 

—. Rules, 1975, therefore, the impugned orders .being void and
Illegal are liable to be set-aside; that the appellantsIr"' . -were
proceeded against, on the allegations of their involvement in
criminal case, however they have been acquitted by the 

competent court of law in the concerned criminal case; that
the appellants were confined in, prison and aftef.their release, 
they approached the department for joining of their, duty,' 
however they came to know they have been dismissed from 

service, th.erefpre,, they filed departmental, appeals, which 

were wrongly and illegally rejected; that the Impugned orders 

being bereft of any legal sanctity

IT-
1;

. r- -
■

may .be set-aside and the 

appellants may be reinstated in service with all back benefits.

On the, other hand, learned Deputy District Attorney for 

the respondents has contended that 
involved in a 

illegal activities have

■ , 5.
attest™

the appellants were 

a criminal case of kidnapping for ransom and their

stigmatized the. police department; thatSei-'. icc
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a regular inquiry was conducted against the. appellants by 

complying all legal and codal formalities and as they were ' 

. found, guilty during'the inquiry,, therefore, they have rightly 
been dismissed from service; that the departmental appeals

of the appellants were time barred, therefore, their service

'.appeals are not .maintainable and-are liable to be dismissed 

with cost. ■

. . -6. Arguirients heard and record perused.

7. A perusal of the record would show that after charging 

of the appellants in the criminal case, they were arrested and

sent to prison, they-remained confined in prison and: were 

released after their" acquittal . on 

departmental appeals of the appellants
05,03.2020. The

were disposed, by the 

separate orders dated ■ 
even evident from the said orders that

Regional Police Officer Mardan vide 

24.06.2020. and it .is

the appellants were connned in prison at the, time of inquiry 

proceedings against them. The, said Orders 

that ex-parte action
would also show ‘ 

^as taken against the appellants despite
. ^ _ the facts that they 

-----^ the criminal
were confined in prison, being charged in 

case registered against them,. In this scenario,
are. of the Opinion that the appellants were not treated 

fairly, rather they

■h.> ’ we

were treated with discrimination. The 
impugned order dated 02.07.2019 also shows that the inquiry . .

officer initially appointed for conducting inquiry in the matter 

had opined that the inquiry rnay be held in 

availability of. the

W'
it:

r*..

abeyance till the•1-

appellants, however the. . competent
Authority disagreed ..with the inquiry officer and proceeded

with the. inquiry by appointing. another inquiry .officer for 

conducting inquiry in the matter, 
by the competent'Authority has

The procedure so adopted 

caused prejudice to the
appellants in the inquiry proceedings against them.

8. Disciplinary acbon'was takenvvt against the appellants 

in criminal case, however the
on* i

ground.of their involvement.i

acquitted i
' ■’.'.i.,-.-'-''"-* learned .trial

in the said criminal ■ 
court vide judgment .dated' 05.03.2020

case by 

The

It
a
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appellants -were proceeded against on the ground of their 

Involvement in the criminal case, however after their acquittal 

in the criminal case, the, very charge, on the basis of which 

the 'appellants were proceeded against has. vanished away. 

Nothing is available on the record,'which could show that the 

. acquittal' of the appellants have been challenged by the 

department through filing of appeal before the higher forum. . 

In this situation, the-acquittal order of the appellants has 

attained finality .'It is .settled Ipw that acquittal of an accused 

in a criminal case even if based on benefit of doubt would be 

considered as honourable. .

9. The appellants were acquitted in the criminal case on 

05.03.2020 and they, have alleged in their application for 

condonation of delay that it was after their acquittal that they 

came to know about their dismissal from service, .therefore, 

they filed departmental appeals on 02.04.2020. In this view 

of the matter, the departmental appeals of the .appellants are 

within time. Reliance in this, respect is placed pn.PLD 2010 

Supreme Court'695^ wherein the worthy apex court has held 

as below:-

"We may also observe in this context 
. that the -respondent had, been acquitted in 
the criminal case on '22.09.1998 and he had 
filed . his departmental appeal on 
12.10.1998, i.e within three weeks of his 
acquittal. in the relevant criminal case. It ■ 
would have been a futile attempt on the - 

. part of the respondent to challenge his 
removal from service' before earning 
acquittal in the relevant .criminal case and, 
thus, in the pecu//ar. c/Teumstances of t/j/s' 
case we have found it to be unjust and 
oppressive to penalize the respondents for 
not filing his departmental appeal before 
earning his acquittal in the criminal case 

. which had formed the. foundation - for his 
removal from service"

In light of the above discussion, the instant service 

appeal as well as connected Service Appeal . bearing No. 

6351/2020- titled "Abduliah ■ versus . District Police Officer 

Mardan and.two others" as well as Service Appeal bearing No.

. ■■

'P:

•t '*

10.
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6352/20.20 titled "Ibrahim Versus.■ District .Police-Officer 

' Mardan and. two others", , are accepted by setting-aside the 

impugned orders, the appellants are reinstated into service 

With all back benefits.. Parties are left to bear their own costs., 
■File be consigned to.the record room. . ..

■ANNOUNCED ' .
09.11.2021- • h •-

(SALAH-UD-DIN) 
MEMBER (JUDICIAL)

(ATIQ-UR-REHMAN WAZIR) 
.MEMBER (EXECUTIVE)
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KHVBER PAKtfnillKMrA 
SERVICE TRIBUNAL, PESHAWAR

All communicalions should 
addressed to the Registrar KPK Service 
Tribunal and not any official by name.

be'

/STNo.
Ph:-091-9212281 
Fax:-091-9213262

:
i /2022Dated:!

To

The District Police Officer, 
Government of Khyber Pakhtunkhwa 
Novtfshehra.

JUDGMENT IN APPEAL NO. 7451/2021 MR. SHAH NAWAZ KHAN.. Subject:

1 am directed to forward herewith a certified copy of Judgement dated 
01.04.2022 passed by this Tribunal on the above subject for strict compliance.

End: As above

REGISTRAR ■" 
KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL 
PESHAWAR

<LXJ


