09.05.2022

16" June 2022

: .
Appellant present through counsel. Preliminary™
arguments heard. Record perused.

Points raised need consideration. Instant appeal is
admitted for regular hearing subject to all legal
objections. The appellant is directed to deposit security
and proéess fee within 10 days. Thereafter, notice be

issued to respondents for submission of written

reply/comments. To come up for reply/comments on
16.06.2022 before S.B.

(Rozina Rehman)
Member (J)

Learned counsel for the appellant present. Mr.

Kabirullah Khattak, Addl. AG for the respondents present.

Respondents ~ have  not  submitted  written

reply/comments. Learned AAG seeks time for submission of

written  reply/comments. To come up for written
reply/comments on 02.08.2022 before S.B. : Q
(Kalim Arshad Khan)

Chairman
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. FORM OF ORDER SHEET
Court of
, _ Case No.- 133/2022
{ S.No. ‘ Date of order Order or other proceedings with signature of judge
. proceedings
e 2 3
1- 28/01/2022 The appeal of Mst. Sadia Asghar resubmitted today by Mr. Noor
: Muhammad Khattak Advocate may be entered in the Institution Register
and put up to the Worthy Chairman for proper ordey please.
REGIE’T]UTR”?’
2. This case is entrusted to S. Bench at Peshawar for preliminary

hearing to be put there on 2)1" -3 LoV

CHAIRMAN

Junior to counsel for the appellant present and
requests for adjournment due to engagement of learned
senior counsel in Local Government Election. Last
opportunity is granted. To come up for preliminary
hearing on 09.05.2022 before S.B.

IRMAN,




The appeal of Mst. Sadia Asghar, Assistant Treasury Officer, Finance department
received today i.e. on 19.01.2022 is incomplete on the following score which is returned to the
counsel for the appellant for completion and resubmission within 15 days.

1- Copy of regularization order of appellant mentioned in para-9 of the memo of
appeal is not attached with the appeal which may be placed on it.

2- Copy of impugned seniority list is not attached with the appeal which may be placed
on it.

3- Sub-rule-4 of rule-6 of the Khyber Pakhtunkhwa Service Tribunal rules 1974 requires
that every civil servant to whom the relief claimed may affect shall also be shown as
respondents.

4- Annexures- C, E & G of the appeal are illegible which may be replaced by
legible/better one.

No. 52/ /S.T,

ot___{4]e] /2022 \

REGISTRAR -
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.

Mr.Noor Muhammad/(hattak Adv. Pesh. — //0"‘ 'd,é
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BEFORE THE _KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR

$ERVICE APPEAL NO.__[ 22 /2022

SADIA ASGHAR V/S ESTABLISHMENT DEPTT:
| _. ) INDEX
e e A R ST A e U E I AGHI]

1 Memo of appeal ............ 1-5
2 | Affidavit 1 severesens 6
3 |Coadunation of delay |  cerevesasn 7
4 | Appointment order A R4
5 |Judgment B ro- 14
6 |Judgment C C- JF
7 | Dismissal order~ 1s.9. >a/4 D 12
8 | Notification aleed £-1. 2019 E q
9 |Officeorder 4.5 2020 F So
10 | Notification of regularization G 50 -22
11 Regularization notification of H

appellant 23
12 | Relevant portion of rules 1 - 28
13 | Departmental appeal J 57- 30
14 |[Wakalat Nama | e EY

Dated: _01.2022

Through:

APPELLANT

NOOR MOHAMMAD KHATTAK
ADVOCATE
0345/9383141




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

APPEALNO. (25 /2028,

Mst: Sadlia Asghar, Assistant Treasury Officer (BS-17),
Treasury & Accounts Office, Finance Department,
Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

....................... APPELLANT

VERSUS

Khyber Pakhtiunkhwa, Peshawar. .

1- The Governm«rnt of Khyber Pakhtunkhwa through Chief Secretary

2- The Secretarylto Government of Khyber Pakhtunkhwa,

Establishment Department, Peshawar.

3- The Secretary to Government of Khyber Pakhtunkhwa, -

Finance Department, Peshawar.

................ RESPONDENTS
APPEAL.  UNDER __SECTION-4 QF THE KHYBER
Pl\ikl-lTQNKHlWA SERVICE TRIBUNAL ACT, 1974 AGAINST
THE IMPUGNED _OFFICE ORDER DATED _ 4.5.2020
WHEREBY THE APPELLANT HAS BEEN PLACED AT THE
BOTTOM OF THE CADRE OF ASSISTANT TREASURY
OIFiFI@R (BPS-17) I!\Nb AGAINST NQ ACTION TAKEN ON
THE DéPAR’Il‘MENTAL -APPELAL OF THE APPELLANT WITHIN
THE STATUTORY PERIOD OF NINETY DAYS

PRAYER:

That on acceptance of this appeal the impugned order
dated 4.5.2020 may very kindly be modified/rectified to
the extent of para-2 i.e. by placing the seniority of the
appellant at the bottom of the cadre of Assistant Treasury
Officer (BPS-17). That the respondents may kindly be
directed to place the appellant at due & proper place of
the seniority list i.e. with effect from the date of
regularization of services i.e 23-07-2005 as per Rule 17(3)
of the APT rules, 1989 ‘and verdict of superior courts. Any
other remedy which this august Tribunal deems fit that
may also be awarded in favur of the appellant.

R/SHEWETH:

ON FACTS:



z

Brief facts giving rise to theépresent appeal are as under:-

1. That the appellant is working as Assistant Treasury Officer (BPS-
17) in the Treasuries & Accounts Establishment, Finance

Department Khyber Pakhtunkhwa Civil Secretariat Peshawar.

2. That the abbellamt was init‘:aily appointed as Agency Finance
Officer (BS-17) on contract bésis in the Governor's Secretariat
FATA (defunct) Administration -Wing Peshawar vide order dated
01-12-2004. | |

Copy of appointment order is attached as annexure A.

3. That it is pertinent to mention: here the Hon‘able Peshawar High
Court vide its consolidated judément dated 17-06-2010 in a case
filted “Muhammad Masood Afridi VS ACS FATA & Others” has
regularized the appellant along with other collegues declaring
them civil servants.

Copy of judgment is attached as annexure-----=-===-==---" B.

4. That the august Supreme Court of Pakistan vide its verdict dated
28-03~2|013 has- not only upheld the aforementioned judgment of
the Peshawar High Court rather clarified that the services of the
appellant be regularized with effect from 23-07-2005 in
accordance with section 19 (2) of the KPK Civil Servants Act, 2005
in grade-16 with back benefits.

Copy of judgment of august court is attached as

ANNEXUF@==—===rm === mmmm—mm oo === m == e e o C.

5. That pertinent to mention heré that the respondent department
(erstwhile FATA Secretariat) after being aggrieved from the above
verdict of the august Court, filed a review petition however, the

same fall prey to dismissal vide'order dated 14-09-2014.
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6. That in the wake of 25" Constitutional Amendment in the
Corstitution of the Islamic Republic of Pakistan 1973, FATA was
merged in the Province of Khyber Pakhtunkhwa vide Notification
dated 06-01-2019.

Copy of notification is attached as annexure------====--=======" E.

7. That sequence to the merger of erstwhile FATA in the Province
of Khyber nghtunkhwa, vide office order dated 04-05-2020
issued by Finance Department Government of Khyber
PakhtunkhW'{ the appellant was adjusted in the KP Treasuries
& Accountj Establishment, Finance Department, however

placed at the bottom of the seniority list of the cadre.

Copy of office order is attached as annexure et ¥

8. That astonishingly on one hand, just on merger of erstwhile FATA
with  Khyber PakhtunkhWa, the . Planning & Development
department on the advice of Law & Establishment Departments
has revised/re-notified the regularization of services of Planning
Officers of Finance & Planning Cell in the Provincial Planning
Services cadre with effect from 23-07-2005,

Copies of Notification regarding regularization in respect

of PPS is attached as annexure----------==~-=--aesmnmmnn-- G

9. That unlike the PPS cadre employees, with utter disregard of the
rules the respondent department declined to adjust the appellants
at due and proper place on the basis of regularization w.e.f 23-07-
2005 instead of placing the appellant at the bottom of seniority
list.
Copy of regulérization notification <~ 4 $:miq% is attached

bl =

A ANMNEXUF@-=-=rwm == oo s oo s o o o s o o H

10.  That as per Rule 17(3) of the APT Rules 1989 in the event of

merger/restructuring of the depértments, attached departments or



-

subordinate offices, the inter-se seniority bf civil servant affected
by the mergér/re:structuring as aforesaid shall be determined in
accordance with the date of their regular appointment to a cadre
or post. |

Copy of relevant portion of Rules is attached as annexure-

11. That the appellant feeling aggrieved preferred Departmental
appeal before the respondent No.2 but no reply has been received
so for.

Copy of the Departﬁlental appeal is attached as annexure

12. That appellant feeling highly aggrieved and having no other
remedy filed the instant service appeal on the grounds inter-alia -

as under:-

GROUNDS

A- That the appellant has not been treated by the" respondent
Department in accordance with law and rules on the subject
noted above and as such the respondents violated Article 4 and
25 of the Constitution of Islamic Republic of Pakistan 1973.

|

B- That the respondents has contravened the very essence of Rule
17(3) of the APT Rules, 1989 as such the omission of
respondents is not tenable in the eyes of law and liable to be

rescinded.

C- That action and inaction of the respondents by placing the
appellant at the bottom of the seniority list of the cadre and not
allowing due and proper place of seniority in own cadre is

violative of Law and Rules.
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D- That the respondents discriminated the appeliant by not giving
his right of seniority which has already been given to other

similarly placed persons of planning cadre.

E- That the respondents acted in arbitrary and malafide intentions

by ignoring the appellant from her right place in seniority.

F- That inaction of the respondents by not placing the appellant at
right place of seniority w.e.f 23-07-2005 is against the norms

natural justice and fair play.

G- That the impugned order dated 4.5.2020 is violative of section-
8 of the civil servant Act, 1973 read with rule 17 of the APT
rules, 1989.

H- That the respondents violated Article 38(e) of the Constitution

of Pakistan, 1973 by not giving rights of the appellant.

I- That appellant seeks permission to advance other grounds and
proofs at the time of hearing.

It is therefore, humbly prayed that the appeal of the
appellant may be accepted as prayed for.
Dated: 11.01.2022

APPELLANT

SADIA ASGHAR
THROUGH:

NOOR MOHAMMAD KHATTAK
ADVOCATE SUPREME COURT
| &

'KHANZAD GUL ADVOCATE



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNA.
PESHAWAR
SERVICE ;apli;;é';AL NO. M /2022
SADIA ASGHAR A

=STTB: DEPTT:
AFEIDAVIT | ™
Stated on oath that the contents of the"'accomp'ainyind- service

appeal are correct to best of my knowledge ‘and belief and nothing
, !

has been concealed from this Honorable Service Tribunal.

\ Y
-
\:
-
| :

DEPONENT

CERTIFICATE:

\
)
4

\
by the appeliant in the instant matter bo
Tribunal.

. ‘\‘" ' -
Certify that no earlieyservice appeal has beenyfled
|

re this Honorable Sende

A

A
\ CERTIEELATION
 E
\\ Lo
\ y \
\
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

= ‘e
rs, E\

APPEAL NO.___ /2022

SADIA ASGHAR VS ESTTB: DEPTT:

APPL. ICATION FOR‘ CONDONATION OF

e e et W W ——r

R.SHEWETH:

1-  That the appellant has filed an appeal along with this application in
which no date has been fixed so for.

2- That the appellant plays for the condonation of delay in flllng the -
above noted appeal inter alia on the following grounds:

GROUNDS OF APPLICATION:

A- That valuable rights of the appellant are involved in the case hence
the appeal deserve to decide on merit.

B- That it has been the consistent view of the Superior Courté that cases
should be decided on merit rather on technicalities including the

~ limitation. The same is reported in 2004 PLC (CS) 1014 and 2003 PLC
(CS) 76.

It is therefore prayed that on acceptance of this application the
delay in filing the above noted appeal may please be condoned.

|
Dated:
APPELLANT

SADIA ASGHAR

THROUGH:
NOOR MOHAMMAD KHATTAK
ADVOCATE



| oW EEMOR’S SECRETARIAT (FATA) . 4 0'2 { -
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o the recommendations of. 5 election/Promotion Committee, the 'f'dmpctcn!
aecorily has-boen ploascd to appoint the following candidates as Agency i‘xmncc Officer.in -
- goinat 7y with admissible allowances oo contract basis as prescribed in thc: followmg term &.

r",/_l:,’h":.if,lt)il.:-."

S0 | MAME TATHER'SNAME | PERMANENT ADDRESS _
. T Shaob Mawaz Khan Shah Jehan Khan Village Landkai Goli Bagh-P.O Hoti.
- o Tehsil & Distt Mardan - -
ajects Ullah Shah Nawaz IKhan R/Q Shcga Wazirpagai P. O & Tchsd
| . : . Ladha SW Apency
Lo T Eadin Asghar Muhammad Asghar | Mohalla Qureshian Akovad Khaitalc
| ' o " | Distt & Tehsil Mowsclira
T TRE hii cur-Rehman | ‘Wazir Khan Village Meri Klel Zarghun ’*(.ht.l
|, : L Dara Adam Khel FR K oh’xt
| Tiiviwood Afridi | Gui Bahadar | FR K.ohat

o AND CONDITIONS OF EMPLOYMENT ON CONTHIACT BAS!S. '

1 nov-i7 Pay (6210-465-15510)

'

~ Paviod of contract ~ will be One year. The contract will c\ulomntscally [
L.mu wted on expiry of the stipulated period however it can be extended only

Hizongh a fresh order in wiiting by the compelent authority prior to the cxpmf of
cinract peiod.

3. Ausiual Increment will be admissible alter completion of ane yzar of service
. | . _

4, Cunveyance gllowance’as per Govérnment rules.
5. lmmse Rent allowance (As per Government Rules)

o, Vet TA/DA and medical allowsinee (as per Government Rules) ..

s

Naiice period for termination of cantract:- Two months notice or two monihs
solory in licu thercof,
8. lJn':&'tC'volcnl Fund:~Same facilitics as adnms:lrlc to Eovcmnwnl
Scrvants. v
0. Cialribulory Provident Fund:- 5% of minimum of pay by the u"lpioyc d 5%
- ol vontribution by the Govemmcnt :
13, The cmployces appointed on contract will not contribute to G.l’*‘.Fﬁind and shall
net be ealitied to Pension and Gratuity benelits

-
[

. Svbscquent to appointment, thc cmployee will remain on probation for a period of
6 months and if he does not come up to the required standard and skill or fails io
(nif the requirement of the post, he will be straightaway termirated fram service,

i \'olu agree to 'hc above terms & condilion, you simuid veport for duly ana sign .

i v agrecment as well as produce medical filness certificite {rom the authiorized

tedical Ofticer within 10 days of the issuance of this orderda case of ne

_' st e suiy b any copoinise within (b -anuldtca 5--.::00, hin 'mp(;mlm,.n
conewidl siand cancelled, .zu{c,n.ulu.u:ly

RS e

S A
Dueputy Teorotary (Admng-

PR G hr s e
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. paditional Accountant General (PR) Sub Olfice Peshawur
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W; | ANNEX B (0) f o
» , ' )

Judgme:.! Sheet

U IEE PESHAVVAR EIGH COURT, PESHAWAR
TUD[CIAL DEP: ITMENT

{;ﬂ .................. ‘;7/?” ......... O ionneeoseivesneieie zoo?‘

- : JUSGMENT - -
Dat - cThearing.....oouin .. /'71"07,/’ ........ 207’0 ........................

Apy mt/Pcntxoner(s)(L// tLhauhi. .,cﬁﬂ /L,/&Lf&f’ﬂé A}/ 204 ,2 : @

Arnntr /A ollisenll
Ree - dem(s)//';ﬁwcﬂlléf.ggé Z//)@ Gt AL ,@:@a A/ié
' u@‘)tl/[ /<, i 0A4G. ! /L//u/(_au//:md( Za
EJAZ ATZAT KHA: e: Je By this single & Jhumatl .

: ﬂ—/uual’/( Bul”
judgment, we propose to decide Wnt Petltlons A a&fo{a«&@ E

Nos.917,970,971 972 1C: J2 1003 1004, 1005 1006," . o ..
112, 101;5,1072, 1335 ¢7.2007 and 2899 of 2009,
wherein the Ipctitioners huve asl_c_ed for th‘ci j$suancé :

of an appmpriate:vwrit.c‘Zt'ccting the rc:;pondents to

- regu1 128 thcmmaccor -ance w1th thc rcqmremcnts SR

‘of NWFP Civil Servar:s (Amendment) Act 20015 | o
(IX of 2()05) adding sut.:zction (2) to sectlon 19 of 13.'?' ,{' ”"}_a:) "
the Civil Servants Act, 1773, '_: - e ,
| : " Pasth, Sour
2. . Lear,ned. c...asel ‘appearing on behalf |
of the petitioners‘ .cctended that where the
i peutioners were appon J on conh‘éct aéamst the
sanctioned posts and Wiz sclectc’d in a prc;;cﬁbed- '
manner, their '.ca.s,c c'lf‘:.gxrf‘;' and squarely fcll within - o ) ol -

\- the purview of section :3(2) of the Act, therefore, a

QU

théy are to be regulanze . at par with those w}m are




@/'w-u

similarly placed and positioned. The i.lcamcd'

counsel to support thc's contentions also placed
i
J

reliance on the cases oi Jr. Rizwanuilah'and 42 -

others-Vs-Goveritien: = NWFP throuah'Chic‘f .

Secretary, NWFP, Pes’iwar and 4 others (2009 -

PLC (C.S) 389. Miiss & :zafta Syed-Vs- Govt. of

WP thiowgh Secrei. 'y Zakat, Ushr, Welfare-

and Women evelopm it Department Peshawar

in  Writ Petition. N-1731/2006  decided on .

¢

4.7.2007 and Inayatul 7. ag etc.—Vs-E.D;QL etc. in.

Writ Petition 1662/2007 Jecided on 14.1.2010.

i

3.  °As agains: that, the learned ‘counsel -

appearing on behalf of e respondents contended |

.2

_that where the law requi-2s that the posts of grade- :

16 and above are to be £.2'ed ilivough Public Service”

Commission even on cc'ract, the appointments of

the petitioners rade ¢ .2rwise cannot be said to

have been made in a wrescribed manner. Theé
learned DAG by referriv.z to the relevant portion of

the crder of appointing the petitioners contended

ihat where the petitione:s themselves accepted the. -
terms and conditions «. their appointments and

agreed to be employees <a contract, they could not




be regularized.

turn round after a coug: of years to say %mt thcy '
1.

|

7. We have foné" fﬁfbugh "thq‘l record

carefully and g:ons'idcrr:’: the submissions of the -

learned counsel for the purties. ™ -

i
.. ‘
) B - |
8. Before we oL,ecd to d1scuss ﬁhe case

it is wor thwhlle to rcfcr > the rclcvant proxhslon of =

law which runs as under;- - -~ o oL

“1 ()(l)

P T L R R R R R I I R I

(2) A pcrsc::' though  selected for -

appointment in ¢:¢ prescribed manner to a
service or post o:: or affer the Ist day.of July,

. ! C
2001, till the c:.mmencement of the said
!

Act, bUt 'appoif‘mcnt on contract basis,

f

shall, w1th cffcs. from the commcncement »

of the said ‘Act, be deemed to havc bcen»:_. o

"appointed on ¢ regular basis. a1 such\._,;}j 3

persons and tl : persons appomted o

' regular basis to 3 service or pos in tpe LR

prescribed mann-+ after the commc?ccmcm'

of the said Ac: shall, for all mtelnts and

purposes be civ servant, except:ffor-the a

purpose of pens:in or gratuity. Suckix a civil

servant shail, in :'ru of pension and i;ramity,'

be entitled tc receive such lamount

contributed by hiva towards the Contributory -

Pr(avidcht Fund ' =ng with the cor;tﬁibutions ,




made by Gover:ment to his account in‘the

said ‘ﬁmd, in thC “‘Cscrlbcd malqner:_}'

Provided ............................ e

9. A lodk at “he above quoted provision.

would reveal ‘that if = person -is--appointed in a |
i
prescribed manner to a service or post on{or atter "

the Ist day of July, 200 till the commencement of

the Act, 2005 on contr= -t basis, shall, wiﬁh effect

from the commenccmen of the said Act be decmed .

to have been appomtcd o rcgu]ar basrs and hc shall

t
be treated as,le'Sc:‘{fant for all intents and

i ®
{

purposes except for ths purpose of facn%ion or
I

gr”‘mty Now the qucsl oA anses whether l]hc casc~

of the petitioners faH wathin the purwcw of the

i
i
i,

provision quotcd above. e answer to the qucstlon

Y
l

1§ in thc af'fnnauw: bec:: 1i8€ it cannot be dlsputcd '

l
after the crucial dai> m_entloncd abovc “gainst

basis
the sanctioned posts and i i7. a prescribed manner

10. Next comes ihe question whcthcr the

4

petitioners have been .z-dointed in a prescribed

manner, the answer to'thi: Juestion cannot be given

on tthl record that thc'y VWTe appomted on contract'




G

without referring to scctu i 25 of tue Clvxl Servants

Act, 1973 which reads as :idérﬂz-”

“25 Appoint;ﬁen;‘: f perséns on éontract,

ete.—The  Gove-.or or ‘any ° person

authorized by the Sovernor in. that behalf

may, on such. ter 3 and conditions ‘as he

may specify in eact. case, appoint persons on
contract basis, or - work-chargcd basm or
who are paid out . ontmgenmes '

Provided ' ST

I A perusal c-."k“selctlor.j .thl;c;red éijove
reveals that the Gove‘m. " Or any other ;la‘erson
authorized by.him in-this t -half can, on such 'terms
and conditions, he may’spe; iy m each case, aﬁpomt

pmson on contract bams T 'S 15 the only provzswn

which deals with the appo: iment on contract, Thq

appointment of -the petiticr 'r made in conformity

‘with this provision shal] L deemed to have been
. .
made in a rescribed manr, - -, During the course of

.-

arguments, 'we asked the It.ned DAG point black

whether the contract em;: '.'yées who have been
regularized under the Ac: were also  appointed

through Public Service Co: nission and if so, he

should cite the case, if any, but he could not cite -

2ny. When so » the petitior 5 are required to be .

L
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regularized. Quite apart :-

similarly placed an

regularized under the

% -

rendered in the cases ¢

. ‘positioned have

om this, when many other ~

been

“udgments of this Court

r. Rizwanullah and 42

others-Vs-Governmen®

+f NWFP through Chief

“war and 4 ctlxergz<$09 :

Secretary, NWFP, Pe.f.,"

gufta Sved Vs~ Govt of'

PLC (C.S) 389), Miss &

NWEP thré--.:gh Seere;

and Women Developm:-

-y Zakat, Uehr, W !hrc o

in Writ Petition No.17:

.t Department Peshawar

/2006 and Inayatul Haq

etc.~‘v’s~E.iD.Q. etc. in

(Supra), it would be r:
deny the same right tc

aliow these writ petitiont.

/rit Petition 1662/2007

Jer unjust and unfair to

he petitioners. We thus

.nd direct the respondenys _

to regularize the petition=-:,

N /tfwfm
Dated: 17.6.2010 U Ejz /}?ﬂ%( c

eJ

. csRTlr'FUT’
F—
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Lo- : o ' A D& ot e
. . N ‘nr‘j' . . o~ - - ’ ___'__,__.-»-—.—-—-—-—
SRR 5 : ‘ L )y 0820l % \L} 1:5'
. D T S LI B CTUIEE 0 AR ST AL o . :

VA tiate uesipitivang

-! '

¥ >
Pvesent;

- . : 5. [ N "
- M, Justice Javwad S K awaja : - A’Vng . ‘ . '
tlr, Jontive Bdabpe Aid Floaas : . . o A L

ivil Perftigns Naos.437-1' to 450-P 0. 2010 - o
-, *Against ihe judpniont dated 17.6.2010 of the Pesbiawar : . '

1igh Caurl, Peshawar passed in Wril Petitions Yo N7,
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'TN THE SUPREME COURT OF PAKIHTAN
(Appellate Jurisdiction)
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o Present
- Mr. Justice Jawwad 5. Khawaja
M. Justice Khilji Arif Flussain

1

> ivil Petitions Nos.437-P te 450-P 0. 2010 |
*Agalnat the judgmont dated 17.6.2010 of the Peshnwar ! A
Lhgh Court; Prahawor pnssed In WritiPalitions Flosniy, '
70, Y71,972,1102,1003,1004, 1008; 1006, W12, 1015, 1072, . i
1535 of 2007 snd Wril Petltion No.2899 ol 2000) . ‘ : . N i
B Lo L ' , T ;
he Additional Chicf Se¢retary FATA aad n{%\'s ...Petitioners in all cases AN ‘
. ' Virsus=¥ ' ! L
Muhammad Masud Afrld and others  (Respondent in CP-437-P/2010) o
Viohib ur Rehman . (Respondlc-:nt in CP-438-P/2010) '
viuhammad Hamid (Respondent in CP-439-P/2010) R
israr Ahmed C (Respondent in CP-440-P/2010)
' " Muhanunad Rehman (Respondent in CP-441-P/2010) N
Saida Asghar (Respondent in CP-442-P/2010)
farvid Ullah , " (Regpondent in CP-443-P/2010) .
Najeeb Ullah ' r(Responclent in CP-444-P/2010) b Co
Qaiser Muneer ' i (Respondent in CP-445-P/2010) . . .. . i
Hadi Hussain J (Respondent in CP-446-P/2010) L ] '
Faqir Muhamumad (Responclent in CP-447-P/2010) ! R o
Miftah Ullah . ' (Responclent in CP-448-P /2010) o . o
_Anwar Ali £ {Respondent in CP-449-P/2010) :
N - For the Petitioner(s): . Mr. Abdvl Latif Yousatzai, Sr. ASC "
For Respondent No.1: Mr. ljaz Janwat, ASC : oy . . 3
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. ' Date of Hei\'ll'mg: 28032003 |l ;
. . -t . : . : . v
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Tawwad S. Khawaja, J- The petitioner namely the Additional Clvef Secretary
- FATA impugns the judgment of the, High Court dated 17.6.2010, Wefhal}ve' heard |

. Cy . .
learned counsel for both sides and have also gone through the record and the law -
. ( R [} \ -

: ! ‘
including the North-West Frontier Province Civil Servants (Amendmer £) Act, 2005.
i vy .
The relevant part of the said statub: {s contained in Section 19(2) therear, Fer ease of -
. reference, the saime is repraduced as anders- o : L
“(2) A person though iclected for appoithnei i the preserid T T e
nuner lo a service or post an or after the 18 day of ily, 2001, tll the
conuncricement of the said Act, bl appontled on conlract basis, shall, with
offect from the contmencement of 'he suid act, be deemed to have been appoinfid - ' ' |
on regular basis, All such persons amd the: persons appoinied on regular buis . . i
_ to a scruice or posh in the prese: ibed ey after e coutmcncenient of the i
s : sid Act shall, for ol infents o il gz be civil servant, excepl Jor dhe
' purpose of pension or gratuity. such o civil servant shall; in lieu of pearsian
and gratuity, be entitled lo recerne such amouitt contribuled by hish lavar 1s
. |
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. the Contribuiory lmuuh-uf Pond, wharyg with e vunteilatnm mmh Zu, v
Governmietil to his accnot inn t said Fundd, ot presardud ™.

s pn-nh--m-l in sepyrieved Lo the mtent 1l\.~.1 tle Tipgh ovet has; while dec ||n|, lhl‘

ma'ter, left some ambiguity in its judgrnent and ke on acennnl al . Ih.ul e R ' i ‘
- . pee o lendn e clairaing repsdarizaing A e, abanaee e grade in which they LT
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sevvices in accordance with the itiova paenlivesnd stabie, Tnthis v.ivw .,}r e matter, o o .. .
w: ase of the opinion and makp this c\auhmlmn that the 1espor\dunl., (vho wu'lv'u
.p sitjoners befare the High Court) :hall sland mgul.zru.Ld in the same braclL in

v hich they had been waorking on contract basis when their contract periods ex pired.

s corousel fur e pesprindeits dors not alject 1 this finding,

N ' S He \does, "however, contend that the res pondenis were entilled o

“T‘f‘* . '.:

I _'=gulau'.ation in atcordance wn.h Spcnon 19(7) above w.el the datc I.DB

' ommencwmem of lhc s.ml statule Thc Taw ltself was enacted on.?j 7. 20-1:; As sucl\

the respandents are declared to be atitled to regufarization w. c.f 7.3.7,'2005."1'h(£y

“Jre also entitled 10 back benefils for the period they were not paid theis cinoluments, oo

ending on 27.6.2011 when they wer: reinstated in service. This is the purport of lhe
"aw which expressiy stipulates that contract employees {alling within ‘he ambit of

, Scelion 19(2) of the Amendetl Ac: shall-be dermed: to have been aspointed on

cepubar basin waet. thee eemnnazieenend ul e tand gty 8250 o i Tas

ilself bad, through a legal fiction, macdle th rospondeints l'l,b\)l'\l’ emyp oncc:. [UNIRR : :

2772005 3t fulluws il the resporalendn v alcenitien ] 1ol Al we. I l'h-'

saidd date,
3. Learncd counsel [or the pelilioners skates thal the respondents have already

received benefits forthe said period, He, therelore, requests that in thi- ordet it may

. : b charificd (hat rasponcleats will aot be entitled ta meeive emoluidh SR bt
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I TelE SUPREME CC‘UPT OF PAKISTAN
(I‘. gnviaw Jurisdicdon)

[l

Mr. Justice jawwad S, Khawaja
Mr, justice Mushir Alam

W17, justice Dost Muhammad E\'h.m

i A B, RS, 3T, 1AE, 141,143, 145, 147,149,151, 153, 153, 157-8 159 0?'2014
: Miss.une 0 e CRPs Apainst the mdbm(.m of this Court daled 2832014 passed in CI'-
[‘/';'-lﬂir] .

i
U paa i in Civil Pelltion MesA37-P to 430-0 of 2010
e —.-.ummnal Secretary FATA and others - ... - Petitioner(s) -
VENSUS ~ R
%luhammad Masooid Afridi and others ... Respondent(s) i

Ty ';hr-.- F-.p"‘“'lﬁl!’ll(ﬁ):

Nir. M. Ajmal Khan, ASC/AQR

e respondent(s) Yy, Ejaz Anwar, ASC
My, M. S, Khattak, AOR
for Sovi of KIFN: My, Ambreen Abbasi, Addl AG
'Df.in of Hearing: 15.09.2014
' QRDER

Tamwnwad 8. Khawaja, - We have heard learped counsel for the applicants. These

spplications are barred by 249 days and no valid reason has been given lo justify

crndonation of delay. In fact it has been stated in para 2 of the application that it is on

‘avcount of internal meetings and procedures of the governunent that the filing of these

applications was delayech. This can hagdly be a ground for condoning delay. Additionally,

Mr. Abdal Latif Yousafzai, learned Advocale General while appearing on‘bc.hnu‘ of the.

petidoner government has given a certificate io-tie cffect that these are not cases Jit J"o: .

yeviaw. It was Mr. Yousafzai who had nppeared in the pelitions when the same ware
dismissed. In view of the foregoing discussion, we “find no rveason to allow these

Al plications. The same are, therefore, dismissed. - o S s

— Sd/- Jawwad S. IKChawaja,l
CAV RN . Sd/- Mushir Alarn,J
R : Sd/- Dost Muhammad Khan, T
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L , MOTIFICATION

' (yENiZd A Conetilutiona! Amcndrr::n.t is;\:g:j
l S r":::l:)‘rl ’gfmlﬁ_u'kisian 107:)_.-FATA has beon maiged 1n Khyber par::l(‘\::dm;r\‘unplsced

‘i‘f‘l‘\:r:uc FATA Sanratarnal Dagparlimants aod Uk?ﬁw‘ELBZ:;‘;;itziniclwv:a e

¥ 5{ravli cantrot al the Ky g e
Ihe adnnresirative supaIvisian gmq con ; K \
Bg?u?:llr:\u:\{s 10 2nsure ballef coordination and seamless rensibon. o
’ : > in the megling he
.uance of the dacision by tha Compulent Authornty int cseting el

o |)ur=.w_incqocj1fs ‘ll\al 180D F.:\/TA W ceane (o exist with all functiony _,nglx,q

. 3 . N T . ,:-’
khwa* the P&D Departmant Merged Areas (E(slwmfc Fhll‘z.)wta
adininislcativa Conlrol of P4D D_eganment Khybﬁ: Pfkgxﬂ:cjﬁme
and Sacrelaty P&b Departmant Merged Areas (Erslyuhda FATA) shall repon i - SR
Additional Chlef :Se'ctetg:y(P&D}Khyber Pakhlunkl\xﬁ:.n R
The P&ED Depariment Mer..qad.}\reas {Erstw

nig-126/2008, inihe wako of the 23"

an-the 31¢ of December,
0 P&D Knyber Pakhtun
narehy placed under the:

hile FATA), compsises of the
3 ' ‘
{ullawing:- .
&, flegular units of P&DF
A P&D Cel.
o, A& CICEl
. Bureau of Slalistics
C‘\ ‘ d Agenay Planning Cell
e. Agency Finance Cell.
| :
! a. rojocts of PO FATAMarged Aroas
I -
i 2. MLE Direclorate FATA. _ o
! b, Urbran Policy & Planning Unit FATA. - - ' ‘ .
P c. Strénglhening of P&D . ) . :
!
|
i
I
r

ATAIMerpad Araas , e S L

-

P 2o T sy e ek e

d. Drectorale of Projects, .

CHIEF SECRETARY
GOVERNMENT OF KHYBER FPAKHTURNKHUA

EHOGT. 90, & DAYE EVEL. : , ’ .

Copy torwardoed to this- .

| Addional Chiel Secreiary, PLD Cepartmen. ' .
Aduinonal Chiel Secretaty Merged Areas, Warsak Road, Peshawar ' /

e ss e Lty

Senior Member Boarg of Revenue, Khyber Pakhtunkhwa = "4, o
Prncipal Secrelary to Goverpor, Khyber Pakbiunkhwa e
Principal Secietary ta Cluel Minisler, Khyber Pakitunkhwia
All Adminisirativa Sacretanes o Government al Khybar Pakhtu
COS 11 Corps Headquarlers, 11 Corps Pashawar, R
~ 4l Divisional Commissioners 1n Khybar Pakhtunkhwa - R
g Accountanl Genaral, Khyber Pakhtunkhwva ’ o
i 1. Accountanl Generat {PR) Sub Olfice, Pes
i 11. All Depuly.Cnammlsssoner; in Khyber Pakhltnkhwa,
| 1:. leecior General Inlormalion, Khyber Pak
! 12 PSla Civet Secretary, Ktyber Pakhtunkt
i
t

[SF (N

R
= 2 AN

=

~ o

=

14 PS to Secrelary EslablsbmenlPS o Sedtkiliry Administation Depariments

V5, PS to Spewial Secrelary (E) 0.8, 5 l ‘ ,
. and ACSO Cyphner azﬁé‘ ) (Admallp B (€=t SD‘(.Secrel)ISO(HRD-I)ISO(E-mi{QIT}
Wi Mamiger, Govt. Prinhing Press Peshawa B - i
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AR LIF’ KHYBER PAKHTUNKHWA
Jr L)
PR ESTABLISHMENT DEPARTMENT

P { o
’ Oatad.foshnvear Jandary 8, 2019 .

"‘N‘OTIErC'ATJON
(E-1} In the wake. a(!hu 25" Canglitulional Amendment in the
SO(EN/E&ADID- 126/2019, : .
ggl.\muhou of Pahlstan 107'} FATA has been merged 1n Khyber Pa:;;u;’n;r:\gapl;lco‘g '
arlatl De arrmenls dnd Dueclarales afe 10 be shifle €
orsiwhile FATA Secrelarlat Dep ! Zcr B e ihure Goue

under 1he adnvnlsirative supervision and qonltol of ihe Kh

|
Depatlments lo ensure beiter coordlnalnon and .carnless lransmon |
Ihority in the meeling held

2. In pursuance of (he dacision by tha Ccmpc!enl Ay
on the 314 of December, 2018 ihal "P&D FATA lo cease to exi®™yith all lunclions shifted’

twhile FATA) is
te P&D Khyber F’akhnﬁnkhwa the P&D Depar:menl Merged Areas (Ers
hereby placed undcr‘lhe admimslralwe Control of P&D Depariment Khyber Pakhlunkhvia ,

and Secrelary P&D, Depanmenl Merrgeq Areas (Erslwhile FATA) shall report 1o the
Additional Chlef Secrelatv (PED) Khylber Pakhtunkhwa,
The P&D Dcpartment Merged Areas (Erstwhlle FATA), comPrlses of the

. 3. :
following:- C
A, Regul r units of P&D FATAlMergod Argas -
~a.  P&DCel | 3
b. &t.. Cell |
c. ur|=au of Stalistics o
d. Aqency P!anmn‘ Cell”’ : -
e. Anency Flnance Cell.

8. Projects of P&D FATA/Merged Areas
. -M&E Direclorale FATA.,
b. Urban Palicy & Planning Unit FATA,

c. Strenglhenming of P&D
d. Direclorate of P:o;ects..

A . CHIEF SECRETARY
: GOVERNMENT QF KHYBER PAKHTUNKHWA
ENDST. NO. & DAYE EVEM,
Copy lorwardod to the::
1. Addiianal cmer St.crelaty. PED Departiment. .
¢ Additronal Chre! Secrelary Merged Areas Warsak Road, Pe"hawar
3 Senicr Mémber Board ol Revenue, Khyber Pakhtunkhwa
4 Principal Secrélary 1o Governor, Khyber Pakhiynkhwa
5. Principal Secrelary lo Chiel Min: isler, Phyber pakhlunkhwa
6. All Administrative ! Sacrelaries lp GovernmEnlothfher Pakhlunkhwd
7. G051 Corps Headquarler 11 Cocps Peshawar,
8 All Dwisional COﬂ'ImISSIonel'S in Khyber PahhiunkhWa
?0 Aecountant Generlzl Khyber Pakhl nkhwa '
1
12
13
14
18

..Accounlaan'ener.al (PR) Sub O(n e, Pes

.. All Depuly Comm:«,slc ers in Khyber Pak

Dicector General inform alion Khyber B gk

- P& fo Chief Seceretary, Khyber Piak \drlk g

P31 Secretary Exsiabn hmenURS (o Se

. PS 1o Special Sacrelary (E) D.S. (Admn)
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GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

Dated Pesh: the 04 05- 2020

twittes.com/GoKPFD

OFFICE ORDER

" NO. SO(ESTT)FD/2-12/2020/T&A/ The competent authority has been pleased to order

adjustment of the following officers of erstwhile FATA

Treasuries & Accounts Establishment, on the posts noted against each:-

S# | Name & Designation

Nomenclature of post

ok 1. Mr. Muhammad Masood Afridi,
/‘ Agency Finance Officer (BS- 17)

A35|stant Treasury Officer, (BS- 17)

)

Mr. Mohib-ur-Rehman,
Agency Finance Officer (BS- 17)

Assistant Treasury Ofﬁser, (BS-17)

3. Mr. Najeebullah,
Agency Finance Officer (BS-17)

Assistant Treasury Officer, (8S-17)

4. | Mis Sadia j.ghar
vl Agency Finance Officer (BS-17)

Assislant Treasury Officer, (BS-17)- S

5. Mr. Hadi Hussain,
Assistant Agency Finance Officer
(BS-16)

Sub-Accountant, (BS-16)

6. Mr. Qaiser Munir,
Assistant Agency Finance Officer
(BS-16)

Sub-Accountant, (BS-16)

7. Mr. Anwar Ali,
Assistant Agency Finance Officer

(BS-16)

Sub-Accountant, (BS-16)

in the Khyber Pakhtunkhwa

2. Consequent upon their adjustment, the above employees will be placed at
. 1

- the bottom of the seniority list of the cadre.

NO.SO (ESTT)FD/2-12/2020/T& A/

Copy forwarded to:

- PA to Additional Secretary (Admn:),

DN L W

. Officers concerned.
10 Ofﬁce Order file.

\

£ No.Order 2020 (P72}

PA to Provincial Coordinator (PIAC) Finance Department.

SECRETARY FINANCE

Dated: 04-05-2020.

The Accountant General, Khyber Pakhtunkhwa.

The Secretary, Planning & Development Department.

The Secretary, Establishment Department.

The Director Treasuries and Accounts Khyber Pakhtunkhwa.
PS to Secretary, Finance Department

PS to Special Secretary, Finance Department.

Finance Dcpartment
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The NWFP Civil Servants (Amendment) Act, 2005 . -

NOTIFICATION: = i
Qatéd‘Z‘B'rd July, 2005.. |
!

No. PA/NWF]P/Legls -1/2005/20440.-The North-West Frontier Provmce Civil Servantsl
(Amendment} Bill, 2005 having been passed by the Provincial Assembly -of North-West

. Frontier Province on the Sth July, 2005 and assented to by the Governor of the North West -

Frontier Provmce on !l 2th Iuiy, 2005 is hereby publlshed as ah Act of the Provincial .
Leglslature of the North- West Frontier Province.

i

|
THE NORTH "-WEST FRONTIER PROVINCE CIVIL SERVANTS (AMENDMENT) ACT 2005

(N.-W.F.P. A‘TNO IX OF 2005)

[Fzrst published after having received the assent of the Governor of 'the North-West Frontier
Province in the Gazette bf the N.-W.F.P. (Extraordinary), dated the 23rd July, 2005]
ANACT

further to amend the North-West Frontier Province Civil Servants Act, 1973.

Preamble.--- WHEREAS it is expedient further to amend the North-West Frontier Province

-Civil Servants Act, '1973 (N.-W.F.P. Act No. XVIII of 1973}, for the purpose hereinafter
~appearing; "

It is hereby enacted as follows:

|
1. Short title and commencement.—(1) This Act may be called the North-West
Frontier Prqvince Civil Servants (Amendment) Act, 2005.
fZ) [t shall come into force at once. .' ' |
2. Amendmen of section 19 of N. -W.F.P. Act No. XVIII of 19f7 3.---In the North West
Frontier Province Civil Servants Act, 1973 (N.-W.F.P. Act No. XVIII: of 1973) for section 19,
the folIowmg shall be substituted, namely: :

"19, Pension and gratuity.—-(1) On retirement from service, a civil servant appointed on
regular basis in the prescribed manner before the commencerment of the North-West
Frontier Province Civil Servants (Amendment) Act, 2005 (hereinafter referred to as the said
Act), shall be entitled to receive such pension or gratuity as are admissible to him under the
West Pakistan Civil Service Pension Rules: :

Provided that in the event of death of such a civil servant, whether before or after retirement,
his family shall be entitled to receive such pension, or gratuity, or both as admissible under
the said rules.
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(2) - A person though selecte(l for appointment in the prescnbed manner to a service or E
post on or after the 1st day'of July, 2001, till the commencement of the said Act, but appointed -
on contract basis, shall, with effect from the commencement of the said Act, be.deemed to

have been dppointed on regular basis. All such persons andthe persons appointed on‘regular
.ba51s to a service.or post in the prescribed manner after the commencement of the said Act -
shall, for all intents and purposes be civil servant, except for the purpose of pension or ' -

gratuity. Such a civil servant shall in lieu of pension and gratuity, be entltled to receive such
amount contrlbuted by him towards the Contributory Prowdent Fund, along with the .

contrlbutlons made by Government to his account in the sald Fund in the prescrlbed'; S
~ manner; ' ' ' SR

Provided thatin the event of death of such a civil servant, whether before or after retlrement :

his family shall be entitled |to receive the said amount, if it has already not been received by

_such deceased civil servant, . ;

o :
(3)  No pension to a civjl servant, who is otherwise entitled to ;t shall be admissible to
him, if he is dismissed or removed from service for reasons of di‘st:iplin_e, but Government .
may sanction compassiona e allowance to such civil servants, not exceeding two-third of the
pension or gratuity which would have been admissible to him had he been invalided from
service on the date of such dismissal or removal:

Provided that a civil servant referred to in sub- sectlon (2), in case of such dismissal or
removal, may, in addition to his own contributions to the Contrlbutory Provident Fund, be
allowed, on account of such compassionate allowance, a sum not exceedmg two-third of
Government contributions in his account,

(4)  Ifthe determination of the amount of pension or gratuity admissible toa civil servant
is delayed beyond one month of the date of his retirement or death he or his f; amily, as the
case may be, shall be paid provisionally such anticipatory pensnon or gratuity as may be
determined by the prescribed authority, according to the length of service of the civil servant
which qualified for pens10n or gratulty and any over payment on such provisional payment
shall be ad]usted agamst the amount of pension or gratuity finally determmed as payable to
such civil servant 0( his farnily.”, ' !'

BY ORDER OF MR.SPEKER,
PROVINCIAL ASSEMBLY OF
NORTH-WEST FORNTIER PROVINCE

NAZIR AHMAD
Secretary,
Provincial Assembly of N-W.F.P,
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NOTIFICATION: ANVEX . // e

No SO(E)P&DIPFIGS?/QHBI‘JO?G: r-hf; :'qumt;r\p_iqurx’ of - Adnwmstranon ’md B
I cretanat Orders . No~ FS:E/100-

Coordination; Department. L!\I\\hﬂc FA‘I\ Se
19(Officers)V J-Ull-tSOS 17, chted 7. 09 "’0!1 and No FSI!:MOO 10(O!fcers)\/ol :

3/7688-98, dated 27.05.2011 & No. FS/EH{JO 1B{Ofﬁcer‘:)\fol-o:G-J39-49 dated.."
05.04.2012 and in pursuance of advice of Establishment Department vide leflter No
SOR.MH{ESAD)S-15/2014 dated 11 02.2021 as well as Law Depa_rlnjentadvi;e. vide
lelter No. SO(OP-11}/LD/5-2/2012-\kol-IV/4585-87, dated 19.04.2021, the compelernt
authority is pleased lo revise/renotify the regularization of services of the following
PPS Officers with effect from 23.07.2006 ' o

i, Mr. Sher Afzal (PPb BS-H) Senior Planmng Officer. Socua! Wehre "
Departinent. s
fi. Mr. Ahmed Nawaz (PPS BS-1§), As:nlam Clud (-\gl'\ P&D
Department. -
{il, Mr. Faridullah, Planning Ofﬁcer Peshawar. '
iv.  Muhammad Hamid, Planning Officer, Social Welfare Deparlmem
v.  Muhammad Rehman, Planning Officer, Hangu.
vl, Mr. Miftahullah, Planning Officer, Tribal District, Bajaur.
vii.  Mr. Fagir Muhammad, Planning Officer, Tribal District Mohmand
|viil. Mr., Israr Ahmad Khan, Planning Officer, Tank y

SECRETARY
PLANNING & DEVELOPMENT -
DEPARTMENT

Endst: of even No. § Date, ; -
Copy fonvarded to the:

1. Secretary ta Govt of Khyber Pakhtunkhwa, Establishment Demrtmenl

2. Secretary to Govt.of Khyber Pakhtunkhwa, Law, Parlcannntan Aﬁalrs
Human Rights Depantment, -

3. Accountant General, Khyber Pakhtunkhwa, Peshawar, .

4. All Disliicts Accounts Officer concerned.

5. PS lo Additiona) Chief Secrefary, P&D Departmenl R .

6. PS to Secrstary, P&D Departmen, : T

7. PSlo Special Sécretary, P&D Depariment, N

8. PAs to Addltlonal Secretary-I1/Chief Economls! PSD DEparlﬂ’lF’ﬂl

9. Officers concemed.

J',-»—— /"/::.-'-' ..
=N
(sdna KHAN))(\[ /5

Secllon Officer {(Estt:
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" PART-VI .
SENIORITY
17.  Seniority :-( 1) the seniority inter se of civil servants “'(appointed to a service, cadre.o
post) shall be determined:- B A
&) in the case of persons appointed.by initial recruitment; in accordance with the order= ..

of merit assigned by the Commission 48[or as the case may be,.the Departmental - -
Selection Committee;] provided that persons sclected for appointment to post n an.”
carlier selection shall rank senior to the persons selecled in a later selection; and R

(by - in the case of civil servants appointed otherwise, with reference to-the date of their ...
continudus regular appointment in the post; provided that civil servarits. selected Tor =+~
promotion to a higher post in one batch shall, on their promotion to the higher post,”
retain their inter se seniority as in the lower post. . et

Explanation-1:- If a Junior person it & lower post is promoted to & higher ‘post temporarily ”
in the public interest, even though conlinuing later permanently in the higher'post, it would not
adversely effect the interest of his seniors in fixation of his seniority in the higher post. : R

Explanation-11:- 1f a junior person in a lower post is prométed to a higher post by™
superseding a senior person and subsequently that senior person is also promoted the person )
promoted first shall rank senior to the person promoted subsequently; provided thdt junior person.
shall not be deemed to have superseded o senior person if the case of the senior person is deferred- |
for the time being for want of certain information or for incomplete record or for any other reason -
not attributing to his fault or demerit. . :

Explanation-11I:- A junior person shall be deemed to have superseded a senior person only -
if both the junior and the senior persons were considercd for the higher post and the junior person
was appoinled in preference to the senior person. : I

(2) Seniority in various cadres of civil servants appointed by initial recruitment vis-a-vis.: - -
those appointgd otherwisc shall be determined with reference to the dates of (heir regulai. ;
appointment to a post in that cadre; provided that if two dates are the saine; the person appointed -
otherwise shali rank senior to the person appointed by initial recruitment. . -

P(3) 1n the event of nwrgcr/rcstructuri:llg of the Departments, Attached ADepartlﬁcnt;.p'r. -
Suberdinate Offices, the inter se seniority of civil servants affected by the merger/restructuring as
aforesaid shall be determined in accordance with the date of their regular appoiniment to'a.cadfe or |
post. ' - ST

04y The inter-se-seniority of civil servants in a certain cadre to which prometion is iade... .
from different lower posts, carrying the sume-pay scale shall be determined from the date of regular.. . -

“appointment/promation of the civil servants in the lower post. .

servants in”the'’

Provided that if the date of regular appointment of two or more civil

)

7 Substituted for the words appolntment to a post In the same basic pay scale In a cadre by Notification No. SOR-" . - -
{S8GAD)A-1/80, dated 17-05-1983, ' '

" The words inserted by Notification No. SORA(S&GAD)4-1/80/1l, dated 04-02-1996.

" sub-rule (3) of Rule 17 added vide Notification No. SOR-I{E&AD)4-1/80/1V, dated 28-5-2002.

* sub-rule (4) of Rule 17 added vicle Natification No.SOR-VI (E&AD) 1-3/2008 dated 19-11- 2008.




lower post is the same, the civil servant older in age, shall be treated senior.

18.  General Rules: - In all matters not expressly provided for in. these rules, civil scrvants ghall... -
ed by Government and-made;- . Y

be governed by such rules as have been or may hereafter be prescrib
applicable to them. '

7

19.  Repeal:- The *'[Khyber Pakhtunkbwa] Civil Servants (Appointinent, Promotion and,”/ -
Transfer) Rules, 1975, are hereby repealed.” . . R

(Authority; No. SORI(S&GAD)4-1/80, dated 13% May, 1989)

*! Sub.by the Khyber Pakhtunkhwa Act No, IV of 2011.'
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certain cadres have been transformed into occupatiocnal groups but the .
composition of the cadres comprising these groups has remained intact.
Exarples are; the ‘Income Tax Group, the “Customs and Excise Group, the- -
Military Lands and Cantonments Group etc. However, in the case of certain other = -
groups for example the Accounts Group™ and the Secrelariat Group - a number:. .. -
of cadres have been amalgamated to form a new group or cadre. In the case of . -~
groups where the cadre has not-been amalgamated with any other cadre, the - .
seniority in different grades as determined under the previous rules before the
promulgation of the Civil Servants ‘Ordinance, 1973 (15-8-1973) shall not be
disturbed. However, seniority of persons promoted to higher grades afler. - =
15-8-1973 shall ‘be determined striclly in accordance with, the provisions of '
sub-section (4) })f section. 8 of the Civil Servants Act, 1973, : "

3. In regard to occupational groups which -have been formed by~
amalgamating more than one cadre, no such protection of seniority is either -
permissible or practicable. The old cadres having ceased to exist, the. seniorities
in the newly formed groups have to'be determined afresh and shall be fixed in

accordance with the date of regular appointment to posts in the respective " '-
grades. ' o

4, The instructions issued .in the Eslablishment Division - Office
Memorandum No. 1/8/74-ARC, dated 12-8-1874 and the relevant provisions
regarding seniority contained in the instructions about constitution of various
occupational groups may be deemed to have been madified to the above extent. -

[Authonly.— Esli. Divislan's ©.M.No, 1/36/75-D.11, dated 1-8-1975).

19.2 Civil Servants (Seniority)
Rules, 1993

fn exercise of the powers conferred by section 25 of the Civil Servants,
Act, 1973 (LXX) of 1973), read with section 8 thereof, the President is pleasedto
make tre following rules, namely.~ :

1. Short title, application and commencement.—~(1) These rules.. -
may be called the Civil Servants (Seniority) Rules, 1993, = | o o

(2) They shall apply to all civil servants except those gdverned underi— ", -
(i) the Police Service of Pakistan (Composition, Cadre and
Seniority) Rules, 1985, ' '

(il the Occupational Groups and Services (Probation,.Tréining-' N
and Seniority) Rules, 1980; and . Coel

e e
i T

" Now renamed as “Inland Revenue Service” vide £st1.Div.'s O.M,5/2/2009-CP-if daled 12-09—20(59.

* Renamed as "Pakistan Customs Service” vide ibid,

“" Renamed as Pakistan Audit & Accounts Sarvice w.e.l. 10" December, 2002 vide Eslt, Div.'s OM

No.1/17/32-CPIl, daled 10™ Decembaer, 2002.
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(iiiy the Establishment Divrsnon s O.M. No 1/2!74-ARC dated 23rd
~January, 1974, amended vide O.M. No.2/1/75-ARC, dated 3rd
March 1976, and as amended from time to trme

(3) They shail come into.force at once.

2. Seniority on initial appomtment—(1) Persons mrtrally appornied on |

the recommendations of the selection authority through an earlier open

advertisernent shall rank senior to those appornted through a subsequenl open .' .

ddVL,r’rr'«"ement

(2) Ifiwo or more persorrs are recommended in open advertrsement by
the selection authority, their inter-se-seniorily shall be determined in order of ment
assigned by the|selection authority.

(3) If. Only one candidate is recommended in open advertlsement by the
selection authority, he shall count hls seniority from:—

(a) the date of recommendatron by the selechon authonty. if he was

already holding the same post on ad-hoc basis.:

(b) the date of his joining the post after being recommended by the
selection authority if he was not already holding the same post.

3.  Seniority on promotion.~Seniority in a service, cadre or post to

which a civil servant is promoted shall take effect from the date-of regular S

promotion to that service, cadre ar posts —

Provided that-

(a) Civil servants selected for promotion-to higher .posls on an earlier

date shall be senior to those selected for such promotlon on a later
date, .

(b) Civil servants selected for promation to higher' posts in one batoh"-'- '

‘ shall on their promotion to the higher post, retain their inter-se-

seniority as in the lower post; and

(c) Civil servants eligible for promotion who could not be consi_dered for

- promolion in the original reference in circumstances beyond their -

control or whose case was deferred while their juniors were
promoled to the higher post, shall, on promotion, .without
supersession, take their seniority with the original batch.

w

v e T

4. Seniority on appointment by transfer.~Seniority in service, cadre
or post to which a civil servant is appointed by transfer shall take effect from the
date of regular appointment to the service, cadre or post;
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Provided that-. .

" (@) persons belonging to the.same service, cadre or post selected for -

appointment by transfer to a service, cadre or post’in on€ batch™ - | - . i
shall, on their appointment, take inter-se-seniority in.the order of- "0 '

their date of regular appointment In their previous service, cadre or”:
post; and ) ' e ) C

(b) . pers'ons_v belonging to different services, cadre or posts seteciéd for -

appointment by transfer in one balch shall take their inter-se- - . 5
seniority in the order of the date of their reguiar appointment to the
post which they were holding before such appointment and, where -

such date is the same, the person older In‘age shall rank senior.

*[4A.] | the event of merger of Ministries, Divisions, ~Attached :© ... -
Departments of Sub-ordinate Offices, the inter-se-seniorily of civil servants; other - .7 oen e T
than those belgnging to regularly constituted Occupational Groups and Services, -
shall be determined in -accordance with the date of regular appointment to a "

cadre or post].

5.  Seniority of officers of the Armed Forces on induction in civil
posts.—Officers of the Armed Forces of Pakistan who are inducted in a civil -
service, cadre or post in accordance with the Government orders and instructions.
shall tzke seniority in that service, cadre or post from the date of such induction: .

Provided that the officers inducted In one batch shall, on induction, retain
their inter se seniority as in the Armed Forces of Pakistan. ’ :

6. “Inter-se-senjority of civil servants appointed in the same - .
calendar year.—Civii servants appointed by promotion, transfer; or initial . -

" appointment to a service, cadre, or post shall take senlority from the date of their
requiar appointment to ihat service, cadre or post: ' ’ ’

Provided that thé provisions of this rule shall not in any manner .
affect or impair the right of existing incumbents, '

7. Repeal and savingé.—The General Principles of senlority circulé_ted
vide Establishrment Division's O.M.No.1/16/ 69-D.lI, dated the 31st December, -

1970***, and all other existing rules, orders and instructions relating to seniority
excep - .

(iy the Police Service of Pakistan (Composition, Cadre and Se;)ic_)r_ity) o

Fules, 1985;

(i) the Occupalional Groups and Services (?robation, Traihing_n-a?id- “
Seniority) Rules, 1990; and o

* Added vide Esil. Div.'s Nolification SRO No. 01(11/2002, dated 1-1-2002.
‘' Gubs. vide Esll. Div's 8RO No, 572(1)/2009 dated 16-06-2009.
“+ 8l No. 158, pp 224-229, Eslacode, 1989,




i D

.

. P

“" .

Awex | T~ @

Dated: 04.08.2021
To,

-0~  The Secretary Finance,

\//

/@-’ Government of Khyber Pakhtunkhwa.
Y13y

Subject; APPEAL FOR DUE SENIORITY IN FINANCE DEPARTMENT
KHYBER PAKHTUNKHWA

Respected Sir,

It is stated that|! had been appointed as Agency Finance Officer (BPS-
17), vide Governor's Secretariat Office Order No. GS/E/100-19/3358-71 dated
01.12,2004 (Annexure-1), and attained the status of regular civil servant as
declared by the Honorable Peshawar High Court, Peshawar in its decision to
Writ Petition No. 1003/2007 in view of Amendment intreduced in North West
Frontier Province Civil Servants Act, 2005 (Annexure-I1).

The said judgement was also upheld by the Supreme Court of Pakistan
vide its judgement dated 23.07.2013 with the clarification that the service will
be considered regularized with effect from 23.07.2005, in BPS-17 with back
benefits, in accordance with section 19 (2) of Civil Servants Act, 2005
(Annexure-1ll). Review petition was also dismissed by Supreme Court of
Pakistan vide Order dated 15.08.2014 (Annexure-1V).

After merger of FATA with Khyber Pakhtunkhwa, the Administrative
control of all thé functions the Departments and Directorates of defunct FATA
were handed over to Khyber Pakhtunkwa Government. As such the function of
P&D Department FATA along with Finance and Planning Cells were also
shifted under the Administrative control of P&D Department Khyber
Pakhtunkhwa (Annexure-V),

Consequently, the services of Executive Officers and Planning Officers
of Finance and Planning Cell have been adjusted in Provincial Planning

-Services (PPS Cadre) where their seniority has been accepted with effect from

23.07.2005 vide P&D Department Notification No SO(E) P&D/ PF/ 087/ 996/
2020 26.05.2021 (Annexure-V1), however, the Finance Officers and Assistant
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Finance Officers were adjusted in Treasury and Accounts Establishment of
Finance Department at the bottom of their seniority as per Finance
Department order No. SO(ESTT)FD/2-12/2020/T&A dated 04.05.2020
(Annexure-VIl) without seeking consent of the concerned officers.

According to S.No 17(3) of APT Rules 1989 ESTA CODE, SENIORITY
envisaged that in the event of merger / restructuring of the Departments, the
attached cdepartments or subordinate offices, the inter se seniority of civil
servant affected by the merger / restructuring as aforesaid shall be determined
in_accordance with the date of their reqular appointment to a _cadre or post.
(Annexure-VII).

Also it has been held by the Supreme Court of Pakistan in a reported
judgement Titled leka Khan & Others vs Syed Muzaffar Hussain Shah and
Others (2018 SCMR : 32) that the case is ful/v covered by S. No 33(6) of ESTA
Code Vol-1 edition 2007 in this context the case is more akin to Rule 4A rather
Rule 4 of the Rules. mentioned above. Non canon_of interpretation would
scratch or strike of their past service when they on abolition of ministry were
compulsory transferred to ministry of religious affairs and inter faith harmony.
Their past service has to be respected and recognized for determining their
seniority. It would thus be unfair and unjust to treat the respondent junior most
in the ministry for none of their fault. The view taken by their service tribunal
therefore not amendable to change or modified. (Annexure- IX),

Therefore, it is humbly requested that my seniority in Finance
Department Khyber Pakhtunkhwa may kindly be secured and given effect from
the date of my regularization in service i.e 23.07.2005 in light of the above-
mentioned Rules and Court Orders, please.

| | ' Qad\_—/ )\E)kub

Sadia Asghar ~ “/4/ 5.4

Assistant Treasury Officer
Contact No. 0300-5936923
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBU NAL,
PESHAWAR

VAKALATNAMA N

APPEAL NO: OF 2022

(APPELLANT)

Atef :SQ&.,._‘AK#Q (PLAINTIFF)
(PETITIONER)

VERSUS

(RESPONDENT)

&!ﬁh&hm" [DepP# . (DEFENDANT)

I/We Nas it < Y 4%%@&

Do hereby appoint and constitute NOOR "MUHAMMAD
KHATTAK Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter,
without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw and
receive on my/our behalf all sums and amounts payable or
deposited on my/our account in the above noted matter.

|
Dated. / /2023,

écunt__/ qu [’\LL,b

CLIENTS

A TED

NOOR MUHAMMAD KHATTAK

.-———*«c—_:t?

KAMRAN KHAN e

’ .
—

 SAID KHAN

Mo g
HAID 7
=
- KHA |

ADVOCATES



