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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
Service Appeal No. 3531/2021

i - Date of Institution ... = 15.03.2021
b  Date of Decision ...  13.12.2021

‘f
]

Mr. Feroz Khan Retired Assistant, O/o the Deputy Commissioner North Waziristan

. "Tribal District. _— .. (Appellant)
VERSUS
The Commissioner Bannu Division Bannu and two others.
(Respondents)

Syed Noman Ali Bukhari,

Advocate ... - For Appellant

Mr. Muhammad Rasheed, 4 .

Deputy District Attorney For Respondents
SALAH-UD-DIN ' MEMBER (JUDICIAL)
ATIQ-UR-REHMAN WAZIR MEMBER (EXECUTIVE)

JUDGMENT
f \JJ ATIQ-UR-REHMAN WAZIR MEMBER (E):- Brief facts of the

case are that the appellant was working as Assistant in the office of Deputy

Commissioner North Waziristan tribal district. Due to serious iliness, the appellant

applied for invalid retirement from service on medical grounds on 15-08-2019. The, ,5;;

case of the appellant was referred to Director General Health Services for "

constitution of medical board vide order dated 02-06-202.0. and the medical bdérd ‘,;.;‘[
furnished its opinion vide letter dated 15-09-2020, wherein the appellanf was

declared as unfit for further job and such recommendations were sent,to Deputy

Commissioner North Waziristan for implementation vide order dated 19-09-2920.
The Deputy Commissioner instead of challenging such order, verbally refu ed to

|mplement it and kept it pending, hence due to delay on part of the respondents,

h|s mvalld retirement order could not materlahze well in time and |n the
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meanwhile, the appellant reached his age of superannuation, hence he was retired
vide order dated 12-10-2020 on the basis of réaching his age of superannuation
and not on invalid retirement. Feeiing aggrieved, the appellant filed departmental
appeal, which was fejected vide order dated 04-03-2020, hence the instant service
appeal with prayers that the impugned orders dated 12-10-2020 and 04-03-2021
may be set aside and the appellant may be held entitled for retirement on medical

grounds, with all consequential benefits.

02.  Learned counsel for the appellant has contended that the appellant has

not been treated in accordance with law, as actions and inactions violate the

. mandate provided under Article-4 of the Constitution; that respondents are legally

bound to treat the appellant in accordance with law, as the appellant is legally

entitled pre-mature retirement on medical grounds; that the medical opinion
was not challenged by the respondents within the stipulated timeframe, hence it
gained finality, but due to delaying tactics by the office concerned, the appellant
was deprived of his right, which is unlawful, that the appellant has been
discriminated as similar placed employees were granted retirement on medical

ground, whereas the same benefit was not granted to the appellant; that this

Tribunal has already granted relief in similar case in Service Appeal No. 558/2019,

decided on 21-02-2020 and Service Appeal No. 921/2021 decided on 09-11-2021

and the same may also be granted to the appellant being an identical case; that
the appellant was not consulted nor any correspondence made with the appellant
to defend his cause, which is illegal unlawful and contrary to the norms of natural -
justice; fhat the respondents had not adopted proper procedure in deciding the
departmen‘tal appeal, nor the same was referred to the competent authority for
decision; that the appellant was fuIIy entitled for pre-mature retirement on medical
grounds and denial of the same IS totally illegal and contrary to rules, thus.

indulgence of this Tribunal is solicited.
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03. Learned Deputy District Attorney for the respondents has contended that
it is correct that the appellant was declared invalid by the medical board, but his
- case was not considered due to the reason that the appellant concealed the fact
that his actual date of retirement was near, hence he was retired on reaching his
age of superannuatiqn; that in case of invalid retirement, his son would become
entitled to be recruited in his place; which would be a great injustice with un-

employed youth of the district.

04. We have heard learned counsel for the parties and have perused the

record.

05. In the last leg of his career, the appellant suffered from certain disease
and apph ‘ for invalid retirement on medical grounds. The respondents duly

prpcessed his case and medical board was constituted to examine his fitness or
otherwise. The medical board recommended him for retirement on medical
grounds, being incapacitated and unfit for further job but the incumbent Deputy
Commissioner refused such retirement under the plea that his son mighf take
benefit of such retirement, which however was not warranted. ‘It was' astonishing
fo note that the respondents processed his case for invalid retirement due to his
iliness and after lengthy correspondence, medical board was constituted and
medical board tendered its opiﬁion, but after changes in administrative setup, the
respondents took a U turn and refused the already approved case under the pleé
that his son mighf take benefit of such retirement, which was pathetic on part of
the respondents. Taking action contrary to the opinion of the medical board
constituted on their request, would amount to mistrust upon t‘he rhedical board so
constituted. The respondents however were required to take a sympathetic view of
the situation, as the~ appellant s,eryeq. for longer time with the respondents and
denial 0lf benefits already accrued to him amount to injustice, which was not

warranted.
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06.  In view of the foregoing distussion, the instant appeal is accepted. The
impugned orders dated 12-10-2020 and 04-03-2021 are set aside and the
appellant is held entitled to invalid retirement on medical grounds alongwith

benefits accrued thereto. Parties are left to bear their own costs. File be consigned

to record room.

ANNOUNCED
13.12.2021 | | . |
(SALAH-UD-DIN) | ~ (ATIQ-UR-REHMAN WAZIR) =

MEMBER (J) MEMBER (E)




ORDER:

13.12.2021 Appellant alongwith his counsel Syed Noman Ali Bukhari, Advocate
present. Mr. Muhammad Rasheed, Deputy District -Attorney for
respondents present. Arguments heard and record perused.

Vide our detailed judgment of today, separately placed on file, the
instant appeal is accepted. The impugned orders dated 12-10-2020 and
04-03-2021 are set aside and the appellant is held entitled to invalid
retirement on medical grounds alongwith benéﬂt_s accrued thereté. Parties

are left to bear their own costs. File be consigned to record room.

ANNOUNCED
13.12.2021

(SALAH-UD-DIN) (ATIQ-UR-REHMAN WAZIR)

MEMBER (J) - MEMBER (E)




S 12072021 - Learned Add!, A.G be reminded about the omission

and for submission of reply/comments within extended
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. time of 10 days.

05.08.2021° ©  Counsel for the appellant present.

Mr. Kabirullah Khattak Additional Advocate “General
R alongmth Mr. Umer Khitab Additional Assnstant Comm|55|oner

- for respondents present

Stipulated period p'asse‘d reply not submitted.

The respondents have not submitted the written reply

but it has been stated on their behalf that the reply is in
precess for ve&ing and shall be submitted positively within 10
days in office. Counsel for the appellant shall collect the copy' |
of reply from the office after 10 days. File to come up for
arguments on 13.12.2021 before D.B.

(Atig Ur Rehman Wazir) . . Chairman
Mémber. (E) ‘




Counsel for the appellant present. Preliminary arguments
heard.

Points raised need considération. The appeal is admitted to
regular hearing. The appellant 'is directed to deposit security and
process fee within 10 days. Thereafter, notices be issued to the
respondents for submission bf written reply/comments in -office
within 10 days of the issuance of the notice positively. If the
- written reply/comments are not submitted within the stipulated
time, the office is directed to submit the file with a report of non-

wrt]

’fcompliance. File to come up for arguments on 05.08.2021.
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Form- A : . *’

FORM OF ORDER SHEET

Court of
Case No.- ;g.‘;] /2021
S.No. Date of order Order or other proceedings with signature of judge
‘ proceedings .o '
K 2 3
1- 15/03/2021 The appeal of Mr. Feufoz Khan presented today by Syed NofhaAr_\‘ Ali
Bukhari Advocate may be entered in the Institution Register and put up to’
the Worthy Chairman for proper order please.
REGISTRAR ]3| >¥!
7. This case is entrusted to S. Bench for preliminary hearing to be put

u'p there on ),_goS))}

So)

b e

CHAIRMAN




BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

APPEAL NO.

Feroz Khan o V/S Revenue Deptt: *
INDEX
S.NO. | DOCUMENTS ANNEXURE | PAGE
1. Memo of Appeal 1-5
2. Copy of transfer order 06
3. Copy of charge report 07
4. Copy of application 08-09
5. Copy of order =~ - 10
| 6. .- | Copy of medical board application | 11-13
7. Copy of letter , 14
8. Copy of medical board opinion 15-16
0. Copy of application 17
10. Copy of impugned order 18
11. Copy of court order 19-21
12. Copy of D. appeal Rk 22
13. Copy of impugned appellate order 23
14. | Copy of order 24
15. Copy of judgment- 25-29
13. | Vakalat Nama R 30
/ —
Feroz khan
THROUGH:

(SYED NOMAN ALI BUKHARI)
ADVOCATE, HIGH COURT.




®

"'.',

[
BEFORE THE KPK SERVICE TRIBUNAL PESHAWAQ

APPEAL NO.3 5\5 ] 121

Khybher Patdiiukhwa
- Service tribuaal

Mr. Feroz Khan Retired Assistant, L éo 2
O/o The Deputy Commissioner

North Waziristan Tribal District. oatcal#%-z ]

(Appellant)

¢

VERSUS

1. The Commissioner Bannu Division Bannu. -
2. The Deputy Commissioner North Waziristan Tribal District.
3. The Senior Member of Board of Revenue, kpk, Peshawar

(Respondents)

ooooooooooooooooooooooooooooo
—————————————————

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974
AGAINST THE APPELLATE ORDER DATED 04.03.2021
F%ledm_day WHEREBY ~ DEPARTMENTAL  APPEAL  FOR
RETIREMENT ON MEDICAL GROUND AND AGAINST
Rw) 'THE ORDER DATED 12102020 WHEREIN THE
e fz 2¢>)  APPELLANT WAS CONDITIONALLY RETIRED FROM
SERVICE ON ATTAINING THE AGE OF
SUPERANNUATION INSTEAD OF RETIREMENT ON
MEDICAL GROUND, HAS BEEN REJECTED FOR NO

GOOD GROUNDS.

PRAYER:

THAT ON THE ACCEPTANCE OF THIS APPEAL, THE
ORDER DATED 12.10.2020 and 04.03.2021 MAY PLEASE
BE SET ASIDE AND THE APPELLANT MAY BE HELD
ENTITLED FOR RETIREMENT ON MEDICAL GROUND
IN LIGHT OF THE OPZNIOJ\Q t OF MEDICAL BOARD
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WITH ALL BACK- AND CONSEQUENT 1AL BENEFITS.

ANY OTHER REMEDY,' WHICH THIS AUGUST

TRIBUNAL DEEMS FIT AND APPROPRIATE THAT,

MAY ALSO, BE AWARDED ;IN FAVOUR OF APPELLANT.
| !

RESPECTFULLY SHEWETH:

FACTS: .‘
|

|
|
|
l
|
|
;

1

1. That the appellant was working as Assistant in the O/o the Deputy
Commissioner, North Waziristan Tr;ibal district. The appellant was
transfer to Dosalli vide order dated 24.07.2019 and assume the charge
on 25.07.2019. copy of transfer order and charge assumption
report is attached as annexure-A & B.

2. That the appellant fell suddenly ill and got medical checkup several
time but the illness of the appellant increases with time, due to which
the appellant request for repatriationi[ back to the main office which
was accepted and appellant was repatriated to parent office vide order
dated 06.08.2019. But finally due tp illness, appellant was not in
position to continue his job, therefore::, applied for invalid retirement
from service on medical grounds on 15.08.2019. Copy of

application, order and medical board application is attached as
Annexure-C,D & E.. ':

3. That the respondent Deputy Commis:sioner North Waziristan district
referred cased to DG Health Services KP Peshawar for constitution of
the medical board vide letter dated *02 06.2020. Copy of letter is

attached as annexure-F. ;

4. That after constitution of medical t[>oard the meeting of standing
medical board was held and furnished opinion /recommendations on
15.09.2020 wherein appellant wa‘s.ii declared unfit for job and
permanently incapacitated. The said recommendation of medical
board was sent to Deputy Commissior;ler North Waziristan district for
implementation vide letter dated 19.09!.2020. the respondent instead of
challenged the decision of the medicé}l board within 15 days, orally
denied to implement the same and kept pending. Copy of opinion of
standing medical board is attached as Annexure-G.

5. That after verbally denial and keep pending the case appellant wrote
application to Deputy Commissioner, North Waziristan district for
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implementation of medical board opinion and thereafter file suit in the
civil court, during pendency of the civil suit, after delayed the case of
the appellant for medical retirement department issued at last
retirement order dated 12.10.2020 on the age of éuperannuation which
is void ab initio. Thereafter the civil suit of the appellant was return to
the appellant for approach to proper forum vide order dated
03.12.2020. Thereafter, appellant being aggrieved filed departmental
appeal against the order dated 12.10.2020 but the same was rejected
vide order dated 04.03.2021 for no good grounds. Hence the present
Service appeal on the following grounds amongst others. Copy of

application, impugned order, court order, departmental appeal
and rejection order is attached as annexure-H,1,J, K & L.

GROUNDS

A.

That the impugned order dated 12.10.2020 and 04.03.2021 the
impugned actions and inactions violate the mandate provided under
article 4 of the constitution of Pakistan .

That respondent is legally bound to treat the petitioner in accordance
to law and he is entitled for pre mature retirement on medical grounds.

That the deptt: has a remedy under FR rules to challenge the medical
board opinion within 15 days and review the same but the deptt: not
do so, the opinion of the medical board attained finally which should
be implemented.

That after medical board opinion and approval for the retirement on
medical ground the deptt: but the deptt inordinately delayed the same.
Which is malafide on the part of the deptt?

That earlier vide letter dated 02/06/2020 respondent no 2 by himself
referred petitioner case before standing medical board and accordingly
appellant appear before the standing medical board and valid
constituted medical board declare petitioner unfit for government
service but the appellant was not retired on medical grounds , which is
totally illegal and against the rule and regulation .

That the similar placed employee was retired on medical ground on
the basis of standing medical board opinion but the appellant was
discriminated which is great injustice with the appellant and violation
of superior court judgments and constitution. Copy of the order is
attached as annexure-M.

That in the same nature case titled as Shaher Bano VS Govt: of KP
appeal no:558/2019 decided on 21.02.2020 the Hon’able Tribunal
granted relief to the employee, so being similar nature person the
appellant also needs the same treatment under the principle of
consistency. Copy of judgment is attached as annexure-N.
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That no proper opportunity of hearing has been provided by the
respondent to the appellant hence he has been condemned unheard
and the case has been decided in a mechanical manner without
application of judicious mind.

That nor the fundamental rules nor the CSR has been taken into
consideration while deciding the case of appellant.

That respondent has not adopted proper procedure in deciding the
departmental appeal /representation nor the same has been refer to
proper competent authority. Similarly no opportunity of hearing has
been provided to appellant to explain his stance and law on subject.

That because the impugned actions and inactions are against the
principles ordained under article 25 of the constitution of Islamic
republic of Pakistan.

That because the impugned actions and inactions are blatantly against
all norms of justice and principles of reasonability based on
victimizations and discrimination.

That the appellant by his own sweet will is not willing to proceed on
retirement but his poor health problem not allowed him to continue
his job therefore the directions issued vide impugned letter is totally
illegal and violation of the basis fundamental rights of petitioner .

That appellant has been arbitrary treated and he being qualified for the
retirement on medical ground but his accrued rights are denying by
the respondents without any just cause contrary to the clear cut
provision of law .

That the appellant is fully entitled for the pre-mature retirement on
medical grounds and denial of the same by the respondent is totally
illegal void against the rules and regulations thus indulgence of this
hon’ble tribunal is required. '

That appellant also seeks permission of this hon’ble forum to raise
additional point at the time of arguments.

It is therefore respectfully prayed that on accepting this
service appeal;

A) The impugned order dated 12.10.2020 and 04.03.2021 may
graciously be set aside by declaring it illegal, void, unlawful,
without authority based on mala fide, void abinitio and thus
not sustainable and the appellant is entitled for retirement on
medical grounds.

B) The respondent may please be direct to act in accordance
with law and the actions and inactions of the respondent in
not finalizing petitioner retirement case on the basis medical
grounds is unconstitutional, unlawful, illegal without lawful
authority and direction may please be issued to respondent

AT,
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to finalized the pre-mature retirement case on medical

grounds as per decision of the standing medical board.

C) Any administrative orders which are against the rules and
regulation may please be declare ultra varies to the
‘constitution of the Islamic republic of Pakistan and service
law and thus liable to be struck down.

W/\_/l/‘ -
APPELLANT
Feroz Khan

THROUGH %ﬂ
(SYED NOMAN Al BUKHARI)

ADVOCATE HIGH COURT
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-o’n the proposal/ recommendation of your goodseif

duty on 25/7/201¢ Sir, ! am facing great hardshi f_\s. |

o

The Dovity ')'nf'. ‘“.oru' .t
North ‘-.f».T.,."mt..'u nibal Ziscicl !
b ’ e "'.4 . : i .

; ™ .:.';4 ’: ,', . !

i QU ”SI o L.:R LEREE P/~\’1'I«‘{/-\¥'IO£\J BRACK 1O i AN OFFICE OF '
“DIST :I “i'"ﬁDNHI\H‘STPAHCi\. ' . : - : 7..'
’ , A R
1995 1s stated that | nave been posted as Tehs iE ar."

sr.o oannu Division vide his office order No.607-13/ PO’

’age to periorm my-duty as Tehsildar.

i

cte and r‘rlrurmcmr\,\—s it ic, huumbly requested

L8 5 10 your ;,uodsolf office for further posting in main office.

- .
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{Haji Féroz I<haq1/ |
Assmart BPS-16. presently woriengas
Fczhsi!da: LIossali.

3 Commissioner
Bannu Diyision,

| 9/3 /%
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OFFICE OF THT, COMMIS i GYER BANKKU uw.sx()w

No. 193-08/AG-A/F/90
‘ Daraed. ¢/8/2019
OFFICE ORNDER: '

In light ol'the 1<,qucs1 of Deputy (,omnmsmmcr Norla Waziristan ‘Tribal District vide letter

359-60/Estab dated 1/8/2019 Mir. I€l04 Khan lehs:}dar Dossali is repatr 1ated to his parent, office

A ~|§mm (R3PS 16) as per his own requesl [ 1he public interest with imancdiate effec.

Scli-
Commissioncr
Bannu Division

3 ~vand daies
gyl Ll

"

Copy forwarded to.

1 Scanior Member Board of revenuc., Knyber Pakhtunikhwa Peshawar

2. Ve Deputy Commissioncr North Wazir istan 1T with reference 10 the above.

3. The District Accounts Officer NWTD .

‘4. Assistant Sceretary (Estab.) Board of Revenue Khyber Pakhtunkhwa Peshawar

5 PS 1o Commissioner Barnu Division : ) _

6. Mr. Feroz Klian, Assisiant of the Office D(.puly Commissioner NWTD for Compliance.

Sd/-
© Secretary to Commissioner
Bannu Division

Reac*_cr to Commissioner

.Banny Diyjsion,

873 /24
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The Deputy Commissioner,
North Wamnstan Tribal D1 trict.

ubvect: - R{:QUEST FOR MED!CAL BOARD

Respe cfed sir,

W1th due respect is hurnbly stated that | am serving as
fAssistant (BPS- 16) inyour good self-office. Sir, I am suffering from certain
Iiseases  and  despite regular treatment (medical prescriptions are

lnttached) my health is deteriorating day by day and unable to perform
iy duty. B

. in view of the above, it is earnestly requested thal | may very
vieaze be referred to a Medical Board for

d examination” and opinon
LOTSE
Your most obedient sewvant,
/,"-}—.:- et

g
" (Haji Feroz Khan) / -
Assistant (BPS-16) Deputy Commipsioner l‘)’/ﬁ—
Office North Waziristan Tribal District. 19
[z A CNICH 21505-5536972-3
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Para 6/N»"'
==

|R/sir,

@

‘ /y%dvd'_M o
Brief & the official i-e Haji Feroz Khan Assistant (BPS-16),
Deputy Commissioner Office North Waziristan Tribal District is as follow:
~ Haji Feroz Khan is Senior, competent and experienced hand officiai of this
office. He is working as Aésistant in (BPS-16). As per his' ACR dossier he has no.

" ladverse remarks at his credit. He was posted as Tehsildar in his own pay and scale.

" lwith followmg posting:-

o

| SB*}Z’A | ar<
A 79&?6@7’ (0N

1. Tehsildar Torghar (CCB) vide at page-----16.

2. Tehsildar Spinwam (OPS) at page---------- 17.
3. Tehsildar Dattakhel (OPS) at page--------- 18.
“4. Tehsildat Dossali (OPS) at page------------- 19.

The offi¢ial while posted as Tehsildar Dossali had requested for repatriation
‘to parent office vide his application at page-15, on the basis of some hardships and
subsequently submitted appllcauon for retirement on medical ground. Which was
processed by ofﬁce at paral-5/N, with proposal to refer the case to Director
General Health Services Khyber Pakhtunkhwa.

Submitted for perusal and further orders please.

. | Af
« ‘ ce St
. - S RS o AR
Ccf Srpos fe ‘/ EA, /o

j_/d/ ) p’,/& /"e“J/ .
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71N omcn OF THE DEPUTY cwuv &SIONMS.,
8 NORTH WAZIRISTAN TRIBAL DISTRICT

o 5.&_1_0_925}300903 FA)’ (0028 ?00542
i e e ’"Jl‘m"gam}ﬂmlkm

Dated _0_4 0612029

The Director General uealth Servises,
Khvber PJ\.?Jﬁb\m Dﬂ-s’vma*

l.,Au

ourd in respect of ¥ Taji erez

7
{
&r
(9]
)
~r
(‘ ')‘
)
g
U
-
F*
ol
. ek
~is
<
o
o
"h
ot
a
i
-l
&
1
Feret
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4 {
Kb(t 4 S ‘Z’t:':‘.nt E?S‘z ie

Encioscd please find here with a self e )ianatoxy apphcauon submitted -
by Haji Feroz Khan Assistant (BPS-16) of this vifice bearing CNIC No. 21504-
‘5339972 3 and personal No.50251560 rcqucstmg theroin, to refer Ium to the
mcdmm Board for proper examination and opmlon

It is therefore, requested that the above named official may p[easc be
examined thoroughly through medical Board 204 f;bmvt opxmf‘ﬂ la) th}., office for
- further process at the earlizst please.

North Waziristan Trsbai Di stnct.

. The official concerned wit the directions to appear before the

medical Board ©0 nstitution LoL whe pmpo
CJJ‘"V ’5 :
SN :
‘7/ B & i‘}/t} Commissioner
Z /C>’\ f\(or"t \‘.’1:. iristan Tribal Qmurzm

Reader © Commisszcner

BawngDM‘-Aﬂ‘"‘
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g _ The Deputy ¢ .nissioner ‘ '

" Subject:-

-
e a— - - -

- Memo:

N

|  OFFICECFTHE s g

- MEDICAL SUPERINTENDENT . &,

RJ ’ DHO TEACHING HOSPITAL
KLA; KOHAT oo ;_

L /F-6

$ o

Dated Kohat the_1S1_/09/2020

North Wazy' _ \Tribal District.
Sy RE - - L L
STANDING-MEDICAL BOARD IN RESPECT OF MR. FEROZ

{ KHAN (’*)

3

1

SWith reference o the  Director ‘General Health  Services  Khyber

Pakhtunkhwa Peshawar oftice letter No:511354/Medical/SMB dated 14.09.2020 on the '

subjeet cited bove and to criclose herewith the opinion of the Standing Medical Board in

your contrel, for furthe, necessary

R
_..,L}(-;."D{_U:( . ,\(//‘p/A ) . . .o
, f\‘ﬂ : A (ot .
VTN Ay ) 'Ag
. 4 3 » - - c
Vo ’P ) . }¢//,5. .

respeet of My, Feroz Khan, Assistant, working urdes

aclion,

- \ . L A .
4 (@’Q o (> MEDIFAL SUPERINTENDENT
%\ LV : DHQTEACHING HOSPITAL
Enci: «.s above iDe ‘ .\ KOHAT = -
Fven No. & Dated: ) : alj -7 T v/

Conv Dorwarded to the Director General “Health Services Khyber
Pakhtunxhwa Peshawar for information w/r to his office No. quoted
above.

i ~ /
MEDICAL SUPERINTENDENT - g

o / / g / A 20 . DHQ TEACHING HOSPITAL
A~ / o KOHAT

oy
. .
-
t i - b
= LY
Fle, o
t 1
g v
. VF 'y
¢
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Reader to Comynisstont - ST NP

~Bannu Division. | ’ g 3
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| PROCE’:LEDIN(J OF STANDING
cet-~m e F DOYARTER HOSPITAL KDA KOHAT:
:

(Bt uDin\LJ

BOARD -~ &

-

“The Slandmn N
of the Dcputy Commissioner

o/t

MR /S \| ST ,uny.sm/c

U'\,’A:MA... . PO

1edical Board has b\dﬂ‘llllCd

.

C/o Severe pain cervical spn.c
Unabu, (o carry daily acuvm
Neek pain/ i yin both L/L

Cervienl ‘spmg Nosmnl NG
of soinal m.hosns

Newrogunic & \umuuou
DM/ETTN
Hypothyroid

Mancuvers: -ve

A Disbetic e nphcml \lcu;opaihy

3\413 EX z\\m;\‘no,\s
Daxcd Koaal the

15.09.2020

M. Fer
North Waziristan Tribal Dlsmct

He is deciared andit for l"unhcr goveriment job.

oz Khan (Assistant) attacned to offic
hcldmﬂ CNIC No,’Z‘aS'}f

1

AY
’

/;Ap«

CO-GPTED MEMBER.
Drt. Rehman RSP e

. 1 '
7 )

- Ay
MEWB?@R J%’
Dr. Akhtar 7\1]1 ot Lot f.-

DL R atal '\.OY‘,',],

WLWBER """f\ A? Jus::"-‘:

Dr. \thammabl\‘fw gy ,lma .m

.............

:lunluilu
usp Htil }\U 1

~H AIRMA\ .....
Dr. Rahim Khadical 3
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- commissioner

vide No: 193

morth - \/aurb an T mt Disrila

APPLIC ATION | SORIRL !.4»’_111Q_311:Q1_§ N MEDICAL GROUNDS. . ‘
o : ' ,N\[,
especifully s stated that | w/as posted a8 Tehsildar, Dossali (OPS) xade’
No.50Y 1’%/00/Fstab/ .8, dated- 24- 07- 2019(c0py
ed the charge for duty on Dossat.

| feil sick and accordmgiy informed

gapnu Division Sffice Order

or reacy referer ce) in compliance of which I assum

However, unfou cunately after pcrformance of one weak duy,
cenior (Deputy Commrissioner) througn my wo itten application dated 01-08-2019 {copy

) regardmg my inability of fu-ther duty on the station. My

1.)r)licatxon was considered =nd forwarded o Commissioner, gannu Division Offic2 vide your good
-60/Estab:, dated 01- 08-2019(copy en -losed for ready reference) with the
to mair DC, NWD Office Miranshah for further

enclosed f

my
ancigned for ready reference

office letter No.358-

mqucst to repatriate the Officiat (Haji Feroz Khan)
posting. In response to it C mlssmner Bannu DIVIS!On was kind enough to issue office order

-8 ; ted é{:r_/08/2019 (copy enclosed for. ready reference) and in
reto your good office for posting in main OfflCP the same dav

i.e. (_0_2:/08-2019) (copy enclosed for ready reference 2} W u,l‘ remained opndu.g (without pustmb
till | submitted another application on 15-08- 2019 (copy enclosed for ready leferen-,) fe.
g to medical board for proper exammatzon and opinion which unfortunately kept pendin;
the ofﬁce ar tast my application was referred t
KPK Peshawar for medical examm.mon.and opinion vide offic
d for ready reference). With reference 10 th
rer carrying out necessa’

compliance ! submltLed arrival repc

referrin
till 01-06-2020 for reasons best
Director General Health Servicas
letter No. 87-88/EA, dated 02-06-2 2020 (copy enclose

office letter, Supermtencent police Services Hospital peshawar at
medical ¢ mma ion anc report, it was intimated to your good office vide his office lett

N, Ul H'_ dafed ZZ_/O9/2020 with endorsement to the Director General Health Servic
KpK Peshawar lO.d of more than three months of tre endemic dised

Covid-19 all over the world. A .
on of my application: 07 15-08-2018, m/ service acmraing -

(13- 04-1~j80) 1 stoac eligible for furti. o
mended Bill of Civit Sewan‘b Act 19 .

known to

bcmg delayed 101 @ per

During submissi
my date of birth (04-10- 1960) and dated entry intc service
service. of 4 years. ». 01 month : and 20 days in light cf the A

wa Act No VI of 1973 (copy enclosec for reaqy reference).

ichyber pakhtun«ti:
o .tioned facts, it s therefore earne.

dical zrounds with effect from 15
] ‘ . g/ e d{(,c,
oard cited above p!eas his will 8247

'dlCﬂ from wastage and fur t

Keeping in Miew all the 3bove-m
e Jrar.ted retire rent on e
Jdance with re.ort of Medical B

« e and iwclmooc of r'y little chi

reques.ed that | may kindly

2020 1, esday in strict accor
my, Career, service, precious -

firigation in future please.
Yours Obedieity

'g‘ ’-_____',_‘.,._.-—-"'_'"—'_"
ettt -

' S \/’\ / - // \/
Hajl ceroz Khan : /.
Assistant BPS- 16 DC Offic e North
s*rsct Mirans: 1ah

Waziristan Tribal Di
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THE DEPUTY :::oavnvrlssnomcr@i‘!.»z~
NOK | m WAZIRISTAN TRIBAL DISTRICTE %~

. Ph:(0928) 300903 Fax # (0928) 300642
Sivail Address: denwtdofficial @Wgmail.com

| | ot LT I A TR iy i e L '\mmmmmmww

No. /5’ 82 JEA : . Dated /A& /10/2020)

T\«OTIFI\.ATION - e

| Without prejudice to the legal remedles available to Provincial Government and
vm pursuance of Judgement of the Hounralble Peshawar High Court datcd 19-02-2020 in W. P
No 5673- P/2019 !\/Ir Feroz Khan, Assrstant (BPS-16) of this office shall stand rotrred from
Government ser\nce on 03-10-2020 on attaining age of superanuuation, as his date of birth is
04 10-1960 subject to CPLAJAppeal of the Provmcraf Government against aforementioned

Judoement oflPeshawar High Court and any order contrary as and when issued by the apex

1

Court of Paklstan

i .

: | . A
. 1 r
; .

EPUTY COM\MISSIONER
Nori\h Waziristan }}\Lba,Lllstnct

Copy forwarded to:-

t 1. Commissioner, Bannu Division.
Secretary-l, Board of Revenue, Khyber Pakhtunkhwa, Peshawar.

Additional Deputy Commissioner, North Waziristan Tribal District.

District Accounts Officer, North Waziristan Trlbaf District.

Mr. Feroz Khan, Assistant. :

District Nazar, office of Deputy Comrmssmner NWTD.

: D/FPUTY CONVIMISSIONER

OH, ’
v Menp, orth Waziristan Trlb\aLD_[sl ct
Ocg " ,_

DU W
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& urisdiction of Civil Court including High Court was specifically

seotisted.”

, C—

]

light of

derendant, advaneed  thelr dll’d)]t. arouments,  In

,arauments, record gone through.

On the question of juriSdictio.@ the counsel for plaintiff stated at

the bar that plaintiff has claimed his civil right in the instant suit

and therefore, this court has got jurisdiction to entertain the suit

in hand being a civil court.

The District Attorney stroncfly rebutted ' the contention of

" counsel for plaintiff by statmo that as -per sectlon 13 of Civil

fams Rules all mahels 1‘elated to ierm( and- condltloa: of

suwce cwﬂ urt has got no _‘)lll'ISO"'Ctii)"l to. enter‘tam cases

IclaL,c to service matier. The L‘*s*ucl Attorney relied on SCMR

2007, page No. 54, and SCMR 20%2, page No.. 102, and PLC

1984, page No. 864, for bar f jurisdictior.
As per SCMR. 22007, pagze No. 54,

« rurisdiction of all other & ou“ts ‘was ousted because of th

provisiong contained in Art, 10 of the Const1tut10n~—~0 qers of
departmental authorities, even though without jurisdiction or

mala fide could be challenged only before Service Tribunal and

s per SCMR 200 , page No. 102 . _
¢ ——-Preamble & S;4~~-Se_rv.1_ce Trlbunal has exclusive jurisdiction
in respect of matiers relating to terms and conditions including

disciplinary proceedings against civil servants.”

“PLC 1984, page No. 864, Says, .

“ Rule. 3.5-Retiring pension-Provisions cf rule. 3.5 rigid in
nature —Cannot be relaxed by Governor-Option to retire made
when service qualifying for pension only 21 years—Retirement
Notification of Governor by relaxing requirement of 25 years of
service qt1aii@i11g for pension in favour of application, held,
without jurisdiction and void ab initic.”

Hence, keeping in 'view the :hove roertioned facts’ and
ireumstanaas, the nstent s ¢ her sy setarned t plad ntiff

with the direction ts approac pxm er ‘o"um nf hi i5 UUF’VdnC

“>



,‘.‘ !
[6 W .A“a:
¢ l'a

irected tc make neces
s In the relevant register and veturn the suitin h
20 the plaiatiff a: pecizay. Tids file be

arrangement

consigned to Record R
after jts completion ard compilation. '

Announced: : . /

03-12-2020

AR j

o e opyist Abdul Bassdn Viohmand
trict & Sessions Judge N e .
North Waziristan at Eanin Senior Civil Judge, NW,

K-~ )0k | -at Bannu.
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DEPARTMENTAL APPEAL BEFORE THE LEARNED

CONMMISSIONER, BANNU DIVISION

Ferooz Khan S/0 Talib Jan R/0 Machi Khel Telisil Mirali District North Waziristan.
. ...Appellant

Versus

K

Deputy Commissioner North Waziristan Tribal District -.Regpondents

<
1

APPEAL/PRESENTATION AG.,INST THE ORDER_NO.178/83/LA
DATED 12/10/2026 MAY VERY KINDLY BE SET-aSIDE AB-INITIO
WITH RETROSPECTIVE EFFECT ON THE FOLLOWING GROUNDS.

R GROUNDS:

' 1. That the appellant was working as gssistant (BP5-16) in the office «f the
d Deputy “omnussicner North Waziristan Triled District. (Copy of Ordar
of posting as a Assistant (BPS-16) is annexurc A} ey Pugees ..

2. That where the appellant feil ill and my «d an applicatioa to respondeir.
on 15/08/2019 for :edical exarination *hrovg h niedice) board. (Copy of
appriation is annesuse B

That the iespondent kept pandirg 1 (1502 G420 for seasonz brst known
to the respoadent * last iy app'icedor wus <:ferred t¢ Director General
Health Services Kvid Peshavar £ miedical examinaiion and opinion on
letter Nc.87-88/EA datzd 02/06/2(2v.(Capy is annexure C)

That Director Genzral Health KPX. give zpproval for medijcal examination
where the appellant was directed t¢  appear before medical board
examination to competent doctors inc'uding medical Superintendent
District Head Quarter Hospital Kohat.

That the appellant appeared for medical examination to the above medical
board where the appellant was examined and ceclared unfit for more

government job, _ P .

That the report wus delayed for a period of 7 months of the pandemic
dieses Covid-19 all over the world. Latter on ke medizal board intimated
the respondent through letter No.4438/F-6 dated 19/¢9/2020. (Copies of

covering letter & opinion is annexure D) ) - 2. Puqles . B aamra—

. That the respondent kept without any order the medical board report for a |1 IR :

: o . g vme. At Jast the appellant moved a . writtzn application uﬂ[PKI:;»1£: ";.%
% \/J‘P’CJ“" 020 to the respondznt but the respouiern, tesued order for pending | _i\

A y\?} the case of the appellant without any reason. (Copy of application along 2 . ""6 ‘:
G \ w1th order is anpexure E) , . AEEL VR NIV
&Z’Pé 8. That several time the respondent were requestad to issusd accerding 1o | l \
medical board report retireraen® order of appellant {romn 5/09/2020 but * ; §

the respondent used delaying tactics. At last the respondent verbally i :

fefused tor issuing of retireruent of appeliant on medics! ground.

: 2. That the appeliant nfed Civid Suit before the learned Ronier Civii Judge
Res S“r!o Commissiones District North Wariristan for Lis grievances on 03/14/2020. But latter on
Banny Divisiop respondent issue on 12/10/2020 retiremert ovder of superannuation on

e {C’) / 2] atiending €0 year e,
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10. That after submitting of written reply by the resport
Senior Civil Judge North Waziristan returned the suit of the 2}
03/12/2020 with the directions to appsoech propes foruns

for Ius
grievances. (Copy of suit, written reply, orders of senior Cyvrl Judge
NW are annexurc F). [ ~te 23 0—3*"«’-5 . i

11. That the respondent not agreed. with recomuz.andation of stan'hng medical
Leard report as per approval not Ft for appellant more ¢ ovemmertjob

12. That in the light af rbow facfs rrspondsnt wa,.requlrcd ‘to, issued;
retirement  order of” the appellzat o medical 0411:1 as | per
recommandatic.i of stemding misdical board Decanse appulant was not
able to continue farther govarrmeat job buf it was in: 1nord1nately delayed
and the respoudent issued impugned order. No. 178/83/}:A dated
-12/10/2020 on attaning the age of gupgrannuat.on €0 years.

cor 3

- :"‘,_
e

It s, tnerefoxe most humbly prayed that .he 1mpugned order/letter
No.178-83/EA dated 12/10/2020 miay very gracxously be set-a51de and the
Iespondent department may be directed.to retire the appellant on medical ground -
as with effect from 15/09/2020 as per recommendation of standing medical

board. .
— -
. I ¢ AN
Dated: 11/12/2020 Pe itioner
: : Ferooz Khan /

(Ex-Assistant (BPS-16)) .

--AFF IDAVIT

I, Ferooz Khan S/0 Talib [2n R/ 0 Machi Khel Tehsil Miralf Dl-,trlct
North Waziristan,do hereby solamnly affirms and declare that the contents of
the instant Departmental Appeal are true and correct to the best of our
knowledge and bellef and nothing has been concea;ed from this Henourable

Court.
4 /)}’;&6’/’/ N
AFTs (J.,.t ‘\“ SYRLS c:/‘._d-"““"‘ : :—.-w‘--u—«—_.__
W ¥ {L ’(.//“*/ T | /i‘; N
Deponent / \

- - Fernoz Khan
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DIVISIO

BANNU o
;.Ferooz. khan (Ex-Assistant), Qfﬁce of DC, NWTD.......... (Appellant)
. Versus e
eputy Commissioner, NWTD.............ccoooviienii '.... (Respondent)

ORDER:

Mr. Fero.oz Khan (Ex-Assistant) of the office of th:}e Deputy
'ComAmissior.aer, North Waziristan Tribal District has preferred E,n appeal
| against the impugned order No. l7§»83/EA, dated 12-10-2020 issuied by the
Deputy Commissioner North Waziristan Tribal District vide vélhich: the
appellant was conditionally retire{i from service on attaining th:.e age of

superannuation.

Brief history of the case is that Mr.Fezoor khan (Ex-Assistant)

move? an application to Deputy Commissioner North Waziristan Tribal
District for retirement on Medical Board grounds on, 15-08-2019, but
Deputy Comunsissioner Office claims that his application was received on 30-
01-2020.

' Medical Board was tiien cerutituted and he was reccmmended
for retirements on Medical grounds vice board report date, 19-09-2020.

The incumbent Deputy Comrnissioner North Waziristen Tribal

District, issued his retirement orders vide th2 impugned order dated, 12-10-
. 2020, on the basis of attaining the age of superannuation (i.e.03-10-2020)
instead of Medical grounds. Hence he has moved this instant .a.ppeal.‘_ . |
arties present and heard in detail. | N

Deputy Commissioner has taken the plea that the appellant
applied for retirement on Medical grounds, only two (2) weeks before his
actual retirement on superannuation, which is based on malafide and hés no
justification. /

Perusal of the gase shows that the impugned order of the
Deputy Commissioner North Waziristan is based on merit. Hence the instant
* appeal is therefore dismissed with no or 1@&% Fils is consigned to

the record room after necessary completfon.

Annou nced
04-03-2021 7' t5 Commissioner

<
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;e Date of‘ '

). :‘f}-f order/ -

lstrate

_ |'proceedings
1o 2 3 \
..  BEFORETHE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
'\ ‘ Appeal No.558/2019
' : \ "~ Dateof Inst1tut10n 30.04.2019

-121.02.2020

|
|
:

Date of Decision = .. 21.02.2020

- -
‘ N IR

{  Shaher Bano Wife of Muhammad Ishfaq R/O Tarkha Koi Tehsil &
\ District Karak

------------ Appelhnt
~Versus,

The Government of Khyber Pakhtunkhwa, Civil Secretariat Peshawar

through Chief Secretary and others.

. P

oo Respondents
Muh’lmmad Amin Khan Kundl..........L...........;...Memli'(;ér(;])
~ Mr. Hussqm Shah .ot eveeeas Member (E)
JUDGMENT
Mr, F

TUSSAIN SHAH:-Learned counsel for the appellant and Mr. Riaz
Khan Puaindakhel learned Assistant Advocate General alongiwth Mr

- Umer Daraz Budget & Account Officer for the respond‘ems pres’erft. '

5

Conlended that the appellant had apphed for retirement on medlcal

010Und\ due to her poor health. She was subjected to standmg medlcal

B (B (1)

| Order or other proceedings with- sugnature of Judge o

|! board on 15.09.2018. The Chairman standing medic,al board submittc,d

l\ the report oi standmg medical board vide lctter 27. 09 2018 where m it
‘I was muﬁmned that the dppclhnt is unfit -for govunmuu JOhS and she |
\lma\ be boarded om on med1c.al gr'ounds as shL, 1S pcrmanently in
u:lpdk‘ltateq. In response to the nlwdical report respondent No.2 asked the

respondent No.4 vide letter dated 27.09.2018 to process the cc};lnplete

- documents for premature retirement.on medical grounds so that approval

of the competent ahthority Le. the respondent No.l may be obtainecl

rLspondcnt NoZ conveyed to respondent No.4 vide letter dated

\Howwu instead ot retmng the appellant on medical grounds the
l
1

01.2019 that the appellant may be retired under the rules as she has




ﬂb)

l
L already n.ompleted the required quahtyﬁrg——sévxu for relirement under\

the rules instead ol‘“medical grounds hence the appellunt ma)j be directed '
: \to apply a’ fresh._for'. premature retirelnent. on the basis of ,-f\iltllling
qualitying service for pr-emature retiferne'nt. Thereafter the appellant time
and again approached the respondents for ret1rement on- medlcal ground

alonownh an appeal for review of the dn'eotlon given vide letter dated _

2.01.2019 which was rejected vide order dated 17.04.2019 hence the

i

'1ppcll'1ln hn\'lnw no other alternate remedy [Tled the instant service appeal ©
LU/S 4 of the Khyber Palihtunkhwa Serwce ’lrxbnnal Act, 1974 Wll‘.h the VE
prayer that the 1mpugned order of" dated 22.01 2019 and order dated
17.04.2019 may be set aside by declaring it illegal, vide ur.llawftll,

without authority,‘based on malafide. and direct the respondents to

entitled the appellant for retirement on medical grounds and also entitled
|| for payment of all outstandlng dues from the date when her salary has
been >topped with all benefits of pay and service.

3. The learned counsel for the hppellant argued that the respondent
No 2 referred the appellant for standmg medical bourd \ude‘ letter dated
03.08.2018. The appellant was called for the medleal board by the DG
health vide letter dated 10.08.2018 to be appearing before standmg

L l medical board on 12.09.2018. The appellant appeared before the board on

1 15.09.2018 and vide letter dated 27.09.2018 report of standing medical

board 1o the office of respondent No.2 on 10.08.201% by the DG health |

o ."\‘.:;nn‘lht' respoident No 2 divected tln' respoitdent Nod vide

“:l@’lk.llu dated 77 09.2018 1or processmg the case ol the -appellant for

plt.mdtLlle retirement on mechcal ground by furnishing all the reqmslte
documents. Further contended that the ofﬁce of respondent No.2 dhanged'

his previous stance contrary to the case in process the respondent No.4

was directed vide the impugned order of 22.01.2019 to resttb;nit the
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b
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B

Lretirement” case ol the appellant on the baNe_of the completion of‘\

Cqustitimg service for ordinary premature retircinent on the basis ul“

- medical grouhd. The appeal of the appellant dated | 1.02.2019 was not\

‘i.

: l inlurined that thé application of the appellant alongwith others. has been

rejected and-they should apply for premature/superunnuation retirement

Cwhichever isapplicable in their individual cases. Further contended that |

the impugned action and inaction on'the part of respondents are jagainst

the law and justic.e.' The respondent No.2 took the shelter beh"":;nd' the”

\

veneral . instructions by the government issued vide letter dated
| 11.12.2018 wherein it was. directed that the civil servants who has

| completed/eligible for premature retirement. There cuses and appeal for
i .

retiremnent on medical ground may not be sent to competent authority.

Further contended. that the case of the appellant was processed quite

| earlier then the direction issued on 22.01.2019 and was at final sté’ge and |

as a general rule of law. The case of the appellant is not covered. on the

1 impugned instruction ot dated 22.01.2019. Further contended that the
i , :

Cappellant has been arbitrary treated and being qualificd or retivement on |

i I | ,
I'medical grounds and as such accrued rights arc being denied by the

respondent swithout any just cause contrary to the clear cut provisions of -
. . = X /’ N

faw  and lhe fundamental rules. Moreover that [rom the date of her

. mulicﬂ i‘l-cﬁort‘s.he 'ha‘s been rgl@ev'ed from duty and her salary has been
. stopped and her pgnsionary be'neﬁts: has not been pziid. In this éoxlnection
1'\ the learned counsel for the appellant relied upon the judgment}e of the
| ' |

'll pleaded that the appeal may b'e— accepted and the impugned orders ol
dated '2'2-.()'1 .?(’)f?) and '17.(‘).4.-201.".) be set atde and all the benefits as p.cr

i o ,
L prayers may be granted by the respondents.

‘c‘onsiderc‘d and vide letter dated 17.04.2019 the respondent No.4 was | -

ﬁ} Peshawar i-iigh Court reported as 2019 PLC (CS) notes 24. He further

b e e e




S A
el 'he learncd Assistant Advocate General contested the facts
corabe ol he apoentaind wrppents of the Loerond el oy the -

P appellant 'and"argued that-her requestfappeai for premature retirement on

medical uround has been 1ejected in th(. view ol the orde'r dated

1. 172018, As she has completed her quahfymg servxce fbr premature 1

retirement. He further stated that the appellam has been dealt in

accordance With the. law and rf.ules.-:No-~ ﬁmdamental rlghts hq.S? .been.

violated of the appellant while dtrecung her to apply tor fresh ground onl| : |
premature retirement on ) the basis of quahfymg service instead of medxcal

|
| urounds, hence the appeal may be dismissed with costs.
s . .

W

Arguments heard. File perused.

6. The Tribunal examined the arguments and counter arguments,

|

- the amemo of appeal and the Para-wise comments of’ the respondents and

+
1

\i relevant record attached to the case file and observes that the request of

: Lht appellunt was 1mtt¢tted with her application ol ddted 07.07. 2018\

e | %‘\ wherein she requested for ret1rement on medmal ground with effect from

31.07 ’7018 her request for medical examination by Lht. standmg medtcal
board was formally taken up with Dueetor General Health betwce by

‘ xespondent N02 v1de letter dated 03.08 2018 The standmg medtcal

| board recommended her for premature retirement on medical ground

being incapacitated and not fit to continue in government service.|

TR oA s

\Respundent No.2 forwardéd the medical board recommendation to

oo
PRERPPEN

‘; respondent No:4 and directed to process the case Ao-'l'.“ the appellant for
\ : . :

rtt'n'u‘nent on medical ground for the approval of the competent authority. |

i

: 22012019 the case of the ‘appelizmt for retiremuent wn ‘n'tedi'cal ground b
| . . _ : |

_ \ - \ was reversed at a tmdl stage and converted it to the premature retirement \
L L ' i
. \ \ : "-\tz)n the basis ol qualifying service without any stututory provision. it\

—,

4

Rfer e instructions issued by the respondent No.2 vide leter dated\ ,

1 ey == T RS T



‘and service. beneﬁts as requn'ed under:SR:

law and the. _1113tmet1on_s; issue

the app ellalr_lt?f haszZ— een ' eme

oreQver;

crr,ound as prov edi:in;-:-Flii-.l, .--‘.the}-'denia_l of invali pernsion

nance department under
letter dated: l’ét’ Decpemtb er':l~9'f'9-' .

i
.'l
IRt

th'lt the instant- appeal carries ment and ts approved with’ settmg aglde the' :
orders adverse to the. mterest of the appellant and the respOndents are
duected to process the case’ of the appellant for retirement on 1*|ned1.cal |

i -
ground and:grantt her’1nval-1d.‘peri_sllon:—wglthaeffect from-the date‘ '-she'h‘as_ e

been rehved trom the duty ;PartleS'-are"left to bear their own. costs Fﬂe be‘ o

con31gned to the record room SRR

/%’//f—ﬁ oo, : |
(Muhammad Amin Khan Kundl) - (Hussain Shah) +{
Member ' = Member = 1

ANNOUNCED @37 - . | i
210220200 o

‘5:is not-c’oVetéd under:the’

; u‘_cular. '

PRSP

- In view of the above d1scu351on we -are of the eonmdered opmlon




I/WE.

. DATE______/20 | A

- VAKALATNAMA -

NO. /20

Appellant
Petitioner
Plaintiff
VERSUS
S\ﬁ : l ’%(L Respondent (s)

Defendants (s)

lf—'\e_yo?' Achor

A3

do hereby appoint and gonstitute the SYED NOMAN ALI BUKHARI Advocate
High Court for the aforesaid Appellant(s), Petitioner(S), Plaintiff(s) /

R _Respondent(s), Defendant(s), Opposite Party to commence and prosecute / to |

- " éﬁp’e’ér and defend this action / appeal / petition / reference on my / our behalfand

al proceedings that may be taken in respect of any application connected with the

same including proceeding in taxation and application for review, to draw and

deposit money, to file and take documents, to accept the process of the court, to |

" appoint and instruct council, to represent the aforesaid Appellant, Petitioner(S),

Plaintiff(s) / Respondent(s), Defendant(s), Opposite Party agree(s) ratify all the

acts done by the aforesaid.

/ .

7

(CLIENT)

ACCEPTED

SYED NOMZKfI BUKHARI

ADVOCATE HIGH COURT

 wrmecourror ko Sewie ok Bdoo



\ BEF ORE THE KHYBER PAKHTUNKHWA SERVICE
| TRIBUNAL PESHAWAR o

Reply in Service Appeal No.3531 of 2021,

Mr. Feroz Khan Retired Assistant, Office of the De-puty Commissioner, District North
Waziristan District : Appellant

Versus

1.Commissioner, Bannu Division | )
2. Deputy Commlssmner North Waziristan District.
3. Senior Member, Board of Revenue, Khyber Pakhtunkhwa, Peshawar --------------- Respondents

INDEX

+1¢.1:'".

r. | Description of documents Annexure
Parawise comments
Affidavit

authority

Other documents : ~ |A,B,C, D
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Respondent No.2



BEFORE THE KHYBER PAKHTUNKHWA SERV
- TRIBUNAL, PESHAWAR.

Keply in Service Aggeql No.3531 of 20_21 .

Mr. Feroz Khan Retired Assistant, Office of the Deputy Commissioner, District North
Wagziristan ; Appellant

Versus

1.Commissioner, Bannu Division
2. Deputy Commissioner, North Waziristan District.
3. Senior Member, Board of Revenue, Khyber Pakhtunkhwa, Peshawar.--------------- Respondents

JOINT PARA-WISE COMMENTS ON BEHALF OF RESPONDENTS No. 1,2 &3.
PRELIMINARY OBJECTIONS:-

That the appellant has got no cause of action and locus standi to file the present appeal.
That the appeal is badly time barred.

That this honourable court has got no jurisdiction to entertain the present appeal.

That the appeal is bad for misjoinder and non-joinder of necessary party.

N -

Respectfully Sheweth,

Para-wise reply is as under:-

REPLY ON FACTS:-

1. Correct: The appellant was working as Assistant (BPS-16) in the office of Deputy
Cbmmissioner, North Waziristan District who was posted as Tehsildar Dossali in his own
pay & scale vide Commissipner, Bannu Division 6rder dated 24-07-2019.

2. Correct to the extent that appellant was repatriated to his parent office as per his own
request vide Commissioner, Bannu Dilvision order dated 15-08-2019 whereas as per
available record, 'the appellant moved application for referral of invalid retirement case
to Medical Board on 30-01-2020 instead of 15-08-2019 (Annex-A).

3. Correct: The case was forwarded toA the Director General, Health Services, Khyber
Pakhtunkhwa, Peshawar by the then Deputy Commissioner, North Waziristan District
vide letter No. 87-88/E.A, dated 02-06-2020 (Annex-B).

4. Correct to the extent that Medical Superinfend‘ent, DHQ Teaching‘Hospital, KDA, Kohat
vide letter No. 4438/F-6, dated 19-09-2020 forwarded recommendations of Standing
Medical Board (Annex-C) to this Qfﬁcé on 21-09.-2929 which were filed on the grounds
that the concerned was to retire from service after two weeks of submission. of medica;l

board which was Injustice with the unemployed youth of North Waziristan.



5. Incorrect: As mentioned carlier, the case was not kept pending but was filed on

21-09-2020 on the grounds mentioned vid Para-4.

6. Correct: The appellant filed a civil suit in the court of learned Senior Civil Judge, North

Waziristan District. Which was r{sturned vide order dated 03-12-2020 with the directions
to approaéh pfoper forum for éppellant’s grievances. The appellant accordingly moved
departmental appeal/presentation to Commissioner, Bannu Division (Respondent No.1)

which was dismissed vide order dated 04-03-2021 {(Annex-D).

REPLY ON GROUNDS:

A. Incorrect: In compliance with the judgrr;eﬂt dated 19-02-2020 passed by the Honourable
Peshawar High Court, Peshawar, the appellant was -retirf:.vd from séwice on 03-10-2020 on
attaining the age of superannuation vide éfﬁce ordgr No.178/83/EA, dated 12-10-2020
whereas the Respondent No.1 dismissed the service appea.ﬂ of the appellant vide order
‘04-03-2021. Fur’{hermore, according to Khyber Pakhtunkhwa Civil Servants fension
Rules & Orders 2006, the appellant completed 25 years service in the year 2005.

B. Incorrect: Both the orders were issued/passed on merit. |

C. Incorrect: The case of the appellant could not be treated as premature un'dér the law, as
appellant was going retire fr_om serviée on attaining_. age of superannuation on
03-10-2020, whereas Respondent No.2 received medical board report vide letter No.
4438/F-6, dated 19-09-2020 only two weeks prior to the date of superannuation. .

D. Incorrect: As explained at Para-B. |

E. Incorrect: As explained at Para-B.

F. .Incorrect: As explained vide Para-B, Reépondent No.2 issued retirement order of the
appellant under rules on attaining the agevo.f Superannuation on 03-]0;2020.

G. Pertains to record.

H. Incorrect: The appellant has been proceeded according to law and rules in vogue.

I Incorrect: A proper departmental appeal was lodged by the appellant before the
Respondent No.1 against the order dated 12-10-2020 issued by Respondent No.2
whereby proper opportunity of personal he;tring was prolvilf‘iec.l to the appellant.

J. Incorrect: As explained at Para-B, the case of appellant was disposed off as per law/ rule.




\a K. Incorrect: As explained at Para-H, proper opportunity of hearing was provided by the_
J

respondent No 1 whlle deciding the departmental appea]

L. Incorreot:No violation of the Article 25 of Constitution of ,Islamic. Republic of Pakistaﬁ
has been committed. |

M. fncorrect: As expiained at Para-B and Para-H, no victimization & discrimination was
'done with the appellant and the case was decided as per merit.

N. Incorrect: As explained at Para-B, thé recommendations of Medical Superintendent,
DHQ Teaching Hospital, KDA, Kohat were received two weeks before the date of
superannuation of appellant Moreover, the entire motive of. the appellant to move -
application for retirement on medial board at the last of year of retirement was to utilize
the benefits of Rule 10 (4) of Appointménf, Promotion & Transfer (APT) Rules 1989 -

~ which was injustice with the unemployed youth of North Waziristan.

O. Incorrect: As explained above, the appellaht was retired from service under the law.

P. Incofrect: As mentioned vide Para-1 to 5.

Q. .Incorrect:

In view of the above, it is therefore most 'humbly requested that the instant appeal being

devoid of merit may very graciously be dismissed with cost.

ommissioner,

Bannu Division

Respondent No. 1

h Waziristan District
Xespondent No.2

Board of Revenue,
Khyber Pakhtunkhwa, Peshawar
Respondent No.3
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR.

Reply in Service Appeal No.3531 of 2021,

Mr. Feroz Khan Retired Assistant, Office of the Deputy Commissioner, District North
Waziristan District Appellant

Versus

1.Commissioner, Bannu Division
2. Deputy Commissioner, North Waziristan District.
3. Senior Member, Board of Revenue, Khyber Pakhtunkhwa, Peshawar.--------------- Respondents

AFFIDAVIT

I, Umar Khitab, Additional Assistant Commissioner, Miranshah do
hereby affirm and declare that the contents of the accompanying para wise
comments on behalf Deputy Commissioner, North Waziristan District are true
and correct the best of my knowledge and belief and nothing has been
concealed from this honouable court.

Deponent

(UmacKHhitab)
rgsistant Commissioner,
Miranshah

.~ CNIC No.p‘)ﬁﬁﬁgfs ?-/)O)’—g

Additiona

Identified by:--

Attested

AdditionalAdvocate:General
KhyberPakhtuniciwa,

N3
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AUTHORITY

Mr. Umar Khitab, Additional Assistant Commissioner, Miranshah is

' authorized to submit joint parawise comments in the Khyber Pakhtunkhwa,
Service Tribunal, Peshawar in the service appeal No. 3531 of 2021 case titled

- “Feroz’'Kan VS Commissioner, Bannu Division .a
: Respondent No 1,2 and 3.

on behalf the

Commlssmner,
" Bannu Division
" Respondent No.1

orth Waziristan T
Respondent No.2 / /\
Senior Mgmber,
Board of Revenue,
Khyber Pakhtunkhwa, Peshawar
Respondent No.3
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OFFICE OF THE DEPUTY COMMISSIONER:"

NORTH WAZIRISTAN TRIBAL DI STRICT
Tel: (0928) 300903 FAX (0928) 300642

Emall Addregs: Enmom&ﬁ.‘gﬂ_ﬂltgm

aQQ
No & 1 -o4Ea Dated ()2./ 06 /2020

The Director General Health Services,
Khyber Pakhtunkhwa, Peshawar.

Constitution of Medical Boali in respect of Haji Feroz
1

Subject:
Khan Assistant BPS-16.
Memo:

Enclosed please find here with a self explanatory application submitted

by Haji Feroz Khan Assistant (BPS-16) of this office bearing CNIC No.21505-
erein, to refer him to the

5539972-3 and personal No0.50251566 requesting th

Medical Board for proper examination and opinion.
It is therefore, requested that the above named official may please be

examined thoroughly through medical Board and submit opinion to this_office for
further process at the earliest please. :

[ 4

Deputy Commissioner
North Waziristan Tribal District.

. The official concerned with the directions to appear before the

medical Board constitution for the purpose.

: ‘:. . ) - K ! " e "-' .y
. &Q

/ P
peputy Commissioncr
North Waziristan Tribal District.




OFFICE OF THE

MEDICAL SUPERINTENDENT
DHQ TEACHING HOSPITAL
KDA; KOHAT

No. 44 38 /F-6

Dated Kohat the !C" /0'9/2(520'

The Députy Commissioner
North Waziristan Tribal District.

Subject:- STANDING ME DICAL BOARD IN RESPECT OF MR. FEROZ
- KHAN

Memo: :
With reference to the- Director General Health Services Khyber

Pakhtunkhwa Peshawar office letter No 51 1314/Medical/SMB dated 14.09.2020'011 the
subject cned above and to enclose herewxlh the opinion of the Standmg Medical Board In -
1espect of Mr. Feroz Khan, Assmtant workm,(: under your control, for further- neces%ary

actlon A

Olg MEDICAL SUPERINTENDENT
?‘ DHQ TEACHING HOSPITAL
be | KOHAT

1‘ L}OHAI

Copy forwarded to the Director General Health Services - -Khyber .
Pakhtunkhwa Peshawar for information w/r to his office No. quoted’

above,
/
/i

MEDICAL. SUPERJNTE\’DEN

Encl: as above . b
Even No. & Dated: . W -7

VA /f/

. KGOHAT

;2// 7//?%‘25 : “ DHQ rmcm\GHOSP{TAL ,
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qE'mai_f Address: dcawtdofﬁcial@gmail.com

Dated _/ X /10/2020-

. NOT!F!CATION:-

Without Prejudice to the legal remedies av

in pursuance of judgement of the Hounralbte Peshawar High Court dated 19-02-2020 i W, P

No. 5673-9/2019, ‘Mr. Feroz Khan, Assistant (BPS-16)

North Waziristan

ﬁ*fhaL@istrict

“opy forwarded to:-
1. Commissioner, Banny Division, .
2. Secretary-|, Board of Revenue, Khyber Pakhtunkhwa, Peshawar,
7 Additional Deputy Commissioner, North Waziristan Tribal District.
jﬁl_.__ District Accounts Ofﬁcer,'North'Wazi i
5. Mr. Feroz Khan, Assistant. ’

*
1
1
[
[

ailable to Provincia] Govemment and -

!

s S rax 5 (0928) 300541{;
]

e ..,

R

K
-

i —————————
. e

T bt
LA N W sl vy
R B IS

:?
?F




o

THE DEPUTY COMMISSIONER, BANNU

Tel: 0928-9270032, Fax: 0928-9270079]7 dcbannu

vo. AT -2/ jocsacsee . Dated: 2 § -07-2021

OFFICE ORDER:

The Standing Medical Board Medical Superintendent Police/‘Ser\/iéévHospital '

Peshawar has exahined Mr. Rashid Gul Assistant {BPS-16) of the office of Deputy Commissioner
Bannu and found him unfit for further government services, due to his diabetes Mellitus,
Ischemic heart disease and Sciatica. MRI shows disc bulge at LV5-SV1 intervertebral disc level
causing left exiting nerve root compression, disc bulge at 'LV4-LV5 intervertebral disc level
causing bilat\eral exiting nerve roots compression, disc -desiccatory changes at LV3-Lv4
intervertebral disc level therefore, on the recommendations of Standing Medical Board the
official is hereby retired on medical groundé from Govt: Serviice with effect from

26.05.2021(A.N). He has rendered 40 years approximately Govt: service.

His date of birth is 06.06.1961

Sanction is also accorded to the grant of éncashment of LPR equal to 365 days

eatned leave in favour of Mr. Rashid Gul ‘Assista'nt (BPS-16) as admissible under the leave rules.

. : T ) .4
' ‘ ' B DEP ISSIONER
| | T
Even No & Date: . _

Copy forwarded to:

: 1. The District Comptrolier of Accounts, Bannu alongwith service book and Pension Papers
/ for necessary action. '

2 l Gill Clerk D.C Office Bannu.
3. Official Concerned.

%Nﬁ

A

n pmoimn

T A ———




KHYBER PAKHTUNKWA
SERVICE TRIBUNAL, PESHAWAR

All.  communications should be

addressed to the Registrar KPK Scrvice
Tribunal and not any official by name.

No. 8 T

s X/ o

Ph:- 091-9212281
Fax:- 091-9213262

To
The Deputy Commissioner,

Government of Khyber Pakhtunkhwa,
North Waziristan.

- Subject: - JUDGMENT IN APPEAL NO. 3531/2021 MR. FEROZ KHAN.

‘I am directed to forward herewith a certified coby of Judgement dated
13.12.2021 passed by this Tribunal on the above subject for strict compliance.

' Ehci: As above'

REGISTRAR b

KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR
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o U U
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o BEFORE THE KHYBER PAKHIUNKHWA SERVICE TRIBUNAL PI‘:'SHAWAR
gﬁ
%§ Service Appeal No. 921/2021
;:i . ' o ) ' B 7 Jy~ P ‘ i
i ~.Dateof Institution=.. 14012021 - Jf/ i/ S \l 2
?j g Date of Décision 109.11.‘2021 g\’i o ;
& ; S Y '
f,% Mr. Ashraf Khan Retlred Assistant, O/o the Deputy Commussroner North Wazu\stan... S
‘l . Tribal Dlstrlct : L B (Appellant)
fi . Ny . : ? . ': \,Eé' l}}i
' The Semor Member of Board of Revenue, Khyber Pakhtunkhwa Peshawar and two
others. g | i . Co S (Respondents)
@ Syed Noman Ali Bukharl, ' S : I
Advocate : A : C For Appellant
;% * Mr. Muhammad Rasheed., o : B
Eé Deputy District Attorney ...  ForRespondents : .
’Q . SALAH-UD-DIN = . . MEMBER (JUDICIAL)
% " ;-A\'l,'IQ-UR-gEHMANWAZI e : MEMBER (EXECUTIVE)
5% o .. i .
é : 4
T - TIQ-UR-REMHMAN WAZIB MEMBER (E):- -~ Brief facts of the
2 r.
' - case are'that the a'ppellant was working as Assistant in the office of Deputy
Commissioner North Waziristan tribal district. Due to serious iliness, the appellant
| . applied for invalid re'tirement“from service on 'medlcal grounds. The case of the
L, a:p'pell‘ant"was referred to medical ‘board and the medical board furnished its -
{ o " opinion vide. letter dated 05-08-2020, wherein-the appellant was declared unfit for

| fu_rther job. The ‘Deputy Commiss‘roneri approved his retirement on medical

érounds vide order sheet dated 13-20'8~2020' but due to delav'on part of the
\ respondents hlS mvalrd retlrement order could not matenahze well in time and in
the meanwhnle, the appellant reached hi s age of superannuatuon;~‘ hence he was

retlred on the basis" of reachmg his age of superannuation and not on invalid

FAR I

.
o .,,..‘L “Yetirement. Feelmg aggneved the appellaot filed departmental appeal which was




rejected vide order :dated 17-12-2020, hence the instant service appeal with

prayers that ithe‘ impugned orders dated "10—09-2020 and 17—12—2020 may be set

.aside and- the appellant may be held ent: Ied for retlrement on medical grounds,

\ with all consequentral benefits.

02. Learned counsel for the appellant has contended that the appellant has
, ll - ~°_not been treated in-accordance with law,-as actions and inactions violate the

.f " 'mandate provided under Articlé-4 of the Constitution; that respondents are legally

" bound 'to‘ treat ‘the a;ppellant in accordance withlaw, ‘as the appellant is legally
entltled for pre-mature retirement on medacal grounds that the medical opumon
* was not challenged by the respondents wrthln the stlpulated tlmeframe, hence it

L
;ga,aned ﬁnality,_ ever the Deputy Comrnrssroner approved his retrrement on

medical gretnd in lig‘ht of 'opinion of n‘redical board but due to delaying tactics by
| ofﬁce concerned the appellant was depnved of his right, which is unlawful;
| that the appellant has been dlscnmmated as similar placed employees was

granted retirement on me'drcal ground, whereas the same benefit was not granted

to the appellant; that this Tribunal has already granted relief in similar case in

Service Appeal Nlo. 558/2019, decided on 21-02-2020 and the' same may also be
granted to the -'appellant' being‘ an identical case; that the appellant was not
consulted nor any correspondence made vrith the appellant to defend his cause,
which is rllegal unlawful and contrary to the norms of natural justice; that the
' respondents had not adopted proper procedure in deciding the departmental
appeal nor the’ same was referred to the -competent authorlty for dec15|on; that

the appellant was fully entitled for pre-mature retrrement on medrcal grounds

ﬁ and denlal of the same is totally illegal and contrary to rules, thus mdulgence of

. this tnbunal is solsclted
TED

03. Learned Depl‘:ty District Attorn’ey‘ for the respondents has contended that

. EXAMINER
Khybhes 7 13 heu!\!

ORASTBA A Abialy | of i correct that the appellant was declared invalid by the medical board, but his

Fuoshasway

case was not conS|dered due to the reason that the appellant concealed the fact




\ that hrs actual date of retirement was near, hence he was retired on reachrng his

t

r. age of superannuatlon, that in case of rnvahd retrrement his son would become

entrtied to be recrunted in has place, WhICh would be a great injustice wrth un-

', employed youth of the district.

04. We have heard Iearned counsel for the parties and have perused the

'record

- 05 "Iln thelast leg of his career, the appellant suffered from certain disease
and applied for invalid retlrement on medrcal grounds The respondents duly
'processed his case and medlcal board was constituted to examine his fi tness or
otherwise. The medlcal board recommended him for retlrement on medical

grounds, bemg rncapacrtated and unf‘t for further job but the 1ncumbent deputy

commissi' of refused such. retirement under the p!ea that his son might take
\/J \,\q hefit of such.retireme’ht, which however was not warranted. It was astonishing
' to note that the responde‘n_ts processed fhis. case for invalid retirement due to his

Aillness and after lengthy corresponden‘ce, medical board was constituted and

medical board tendered its opinion, even the Deputy Commissioner concerned |

approved his case for invalid retirement.: Placed on record is a notelsubmitted‘ to

the Deputy Commis_s‘ioner with recornmendation’s that since the appellant can't

work anyrn'o're and the medical board has also recommended hirn for invalid

\ retirement. on medical grounds hence .he‘may be retired on medical grounds,

whereas the Deputy Commrssroner concerned had approved such proposals vrde
note sheet dated 13 08-2020, but: after changes in admlnlstratrve setup, the
‘respondents took a U turn and refused the already approved case under the plea
~ that h|s son mrght take benef t of such retlrement whrch was pathetlc on part of

the respondents Takmg action contrary to the oplnron of the medical board

R cg%strtuted on therr request, would amount to mistrust upon the medical board so

' . t.,.\‘,\ﬁ Y% ¢
"\ V:s‘“.‘“ b awd |

,;;..’-l;g:"_“,,u.- constituted. The respondents however were requrred to take a sympathetrc view

of the situation, as the appellant served for Ionger time wrth the respondents and



denial of benefits qi‘reédy accrtjed to him amount to injustice, which wés not

warranted.

o 06. In view df th"e‘_foregoing discuseion, the,ihstan't- app,eél is accepted. The
imbu'gned 'ordere dated'10-09-2d20 and' 1-7-12-2020 are -set aside and the'
,appel|ant stands entltled to mvahd ret:rement on medtcal grounds alongw:th

beneﬁts accrued thereto Partles are left to bear- thelr own costs. File be

consugned to record room.

'ANNOUNCED
09.11.2021 -.

\ I —

C(SALAH-UD-DIN) . (ATIQ-UR-REHMAN WAZIR)
'MEMBER (J) o MEMBER (E)
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