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Order or other proceeaiﬁg_s;/ith signature of judge

The appeal of Mr. Qaiser Zaman presented today by Mr. Akhtar llyas

Advocate. It is fixed for preliminary hearing before Singie Bench at Peshawar

. Notices be issued to appellant and his counsel for the date

on
fixed. 29,7, -2

By the okder of Chairman

REGISTRAR ©

Nobody present on behalf of the appellant. Notice be

issued to the appellant and his counsel for preliminary hearing

on 29.09.2022 before the S.B.

(Kalim Arshad Khan)
Chairman
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BEFORE KP‘K SERVICE TRIBUNAL, PESHAWAR.

T

S.A No. ” ~ /2022

Qaiser Zaman, Work Superintendents (BPS-10)
Public Health Engeerning Division Mardan.
.......... Appellant
VERSUS

1. Government of KPK, through Secretory Public Health Engeering

Department Peshawar. ,

Secretory Establishment Department Civil Secretariat, Peshawar.

Secretory F1incmce, Finance Department, Civil Secretariat, -

Peshawar,

4. Chief Engineer (Center) Public Hedith Engeering Khyber
Pakhtunkhwa, Peshawar.

w P

.......... Respondents

APPEAL U/S 4 OF KPK SERVICE
TRIBUNALS  ACT, 1974  FOR
INCREASE OF PROMOTION QUOTA. -

" Respectfully Sheweth!

1. That appellant is rendering services in the capacity of works
Superintendent (BPS-10) as he was promoted to the post in the year

2009. {Copy of promotion order and seniority list are attached as
annexure-A&A1).

2. That appellant s diploma holder i-e "Diploma of -Associaie‘
Engeerning in Civil, s such, he has the qualification fo be promoted
to next cadre (Copy of Dipioma is attached as annexure-B).

3. That vide notification No. SO(Esft)/PHEDN~9/2016~17 the respdndents

infroduced the Promotion quota. the relevant column is reproduced
for ready reference.

“A" one bercenf by promotion, on the basis of seniority-
cum-fitness from amongst the woks superintendents
with five years' service qs such, having at least
second class diploma of associate engeering in
civil, electrical, electronics, mechanical technology
from a recognized board of technical education.




4. That the promotfion quota badly affected the promotion of
appellant, which involves financial benefits occordmg to superior |

courts judgments as the rules affecting civil servants financially can
be challenged at any time and fermed as recurring cause of action.

(Copy of impugned nofification dated 31-10-2017 is
attached as annexure-C).

5. That the superior courts have termed the rules as final order as per
dicta laid down by the superior courts reported as 1991 SCMR 1041,
1994 SCMR 1330, 2012 PLC (CS) 142 and 2015 PLC (CS) 215, hence the
instant appeal, inter-alia, on the following grounds.

GROUNDS:

A.That promotion guota has been kept as one percent for the
promotion to nexi grade which is not only meager but also irrational
as in the same notification the promotion quota has been kept five
percent for the firacer. Needless to mention here that the
qudlification of both the categories are one and the same. On this

score alone increase in the promotion quota of the appellant is need
of the hour.

B. That the employees working in C&W Department as woks
Superintendents (one and the same post}having similar qualification;
their promotion quota is five percent vide noftification dated 25-03-
2010. {Copy of notification dated 25- 0[1-201(; is attached as annexure
D). The relevant whereof is reproduced for reody reference.

Khyber Pakhtunkhwa Government Gazette, Extroordinofy 15th April 2019.

Engineering Service APPENDIX
S.No | Nomenclature Of | Minimum Age Limit | Method Of
| Post Qualification Recruitment.
5 Sub engineer Oiploma  of B. five percent(5%) by
Associate promotion on the
Engineering basis of senicrity-cum-
{Civil, _ fitness  from  woks
I Electrical, 18-30 superintendents
Mechanical) /work
. from Q ' supervisors/surveyors,
recognized with five years service
university. as such, having three |-
years Diploma Of
Associate




@

Technology from a

| Engineering in  Civil
L recognized board.

- That similarly the employees working in Irfigation Department having

the same post and qualification are promoted under the notification
dated 20-12-2006 (Copy of notification dated 20-12-2006 is attached
as annexure-E).their promotion quota is also fifty percent which is

- higher than the appellant promotion guota.

- That the promotion quota of class IV is 33 percent while same is the

case of clerical staff,

- That the promotion quota of the appellant as compared (having
~same post and qualification) is not based on intangible differentia

which is against the law laid down in case of |.A Shirwani reported as
1991 SCMR 1041, hence the rules in vogue is not tenable.

. That if the prbmoﬂon,quo’ro of the appellant is not increased the

prospects of promotion will be finished as he would be unable to see
promotion to the next higher grade not on merit but due 1o technical
knockout such a practice is not desirable under the law.

-That the promotion quota of the appellant is without any cogent

reason, legal justification, hence needed to be increased by this
honorable Tribunal.

. That the appellant has not been treated in accordance with law,

rules  and policy on the subject which is hit by Arficle 4 of the
constitution of Pakistan, 1973.

. That it cannot be legally denied by the respondents as the appellant

has been rendering  services against  the post  of works
Superintendents, but his promotion quota is ohe percent while
similarly placed employees were granted five percent guota such g
treatment meted out to the appellant is not discriminatory in nature,
offending the unambiguous provision Arficle 25 and 27 of the

Constitution of Pakistan, 1973 but it also runs derogatory dicta given
by the superior courts. |

. That the Abpellofe Authority was under legal obligation to decide the

departmental appeal of the appellant either way but the same
procedure has not been followed.




(o

D,

K. That the appellant seeks leave of the Tribunal to urge additional
grounds at the time of arguments with the prior permission of the
Honorable Tribunal. :

PRAYER:

In view of the forgoing,-it is, therefore,
most humbly prayed that on the acceptance
of this service Appeal, the respondents may
please be directed for the increase of
promotion quota from-one percent to five
percent by amending the impugned
nofification and the respondents be directed

to initiate process of promotion from the date -

of eligibility of the appellant.

Any otherremedy which the appellant is

- found fit in law, justice and equity may also

be granted.

A

]

llant

Through \%@/

AKHTAR ILYAS
~Advocate High Court

-

i

ABDUL MAJEED YOUSAFZA|
Advocate

AFFIDAVIT

It is hereby verified and declared on oath that the contents of
above Service Appeal are tue and correct to the best of my

knowledge and belief and nothin
Hon'ble Tribunal.

g has been concealed from this

N\ /A

P

Ig pé éni




BEFORE KPK SERVICE TRIBUNAL PESHAVIVAR

S.A No, /2022

QAISER ZAMAN
Versus
GOVT OF KPK AND OTHERS

APPLICATION FOR CONDONATION OF DELAY.

Respectfully Sheweth!

1

. That the instant application is being filed along with the
accompanying service appeal, the grounds of which.

may kindly be considered as integral part of the instant
application as well. |

. That the appellant has impugned the promotion quota

infroduced vide nofification dated 31-10-2017. Such ‘@
notification has been termed as final order by the
superior courts. ‘

. That the impugned nofification has badly affected the

promotion of the appellant which involves financial
benefits and according to the dicta laid down by fhe
superior courts the matter involves financial benefits, no

limitation runs against the same. Reliance is placed on
2021 SCMR 1151,

. That even otherwise promotion is ¢ recurring cause of

action and as per section 23 of the limitation act, 1908
no limitation runs against recurring cause of action.,

. That this honorable tribunal has ample jurisdiction to

condone the delay if any in the best interest of justice.

.Tho‘r. the appeliant seeks leave of the court to urge
- additional grounds at the time of arguments.

(&



It is, therefore, prayed that the delay (if
any) in filling of the appeal may kindly
be condoned in the best interest of
justice. !

1005,
Ap)peﬁxﬁij L

Through
AKHTARILYAS

Advocate High Court
( \
ya
%

ABDUL MAJEED YOUSAFZAI
Advocate

AFFIDAVIT

It is hereby verified and declared on oath that the contents of
above Service Appeal are true and correct to the best of my
knowledge and belief and nothing has been concealed from this

Hon'ble Tribunal.
‘ i z/j"*/
eponent /
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OFFICE OF THE
ZXECUTIVE DIGTRIOT OFFICER,

WORKS & SERVICES DEPARTMENT,

MARD AN,

No._ 7%/6  /11-E:

OFFICE ORDER: Dated Mardan the /7 /4/2009:

SErrocesoreunr

As per decisien eof Distriet Selectien/Promotisn
[ Committee made in ite meeting held on 4-4-2009, Mr.Qaisar Zaman
“ump Operater (BPS-4) is herehy promoted to the post of Work
Superintendent (BPS-9) with effect [rom 4-4-2709 against the
existing vackncy caused due to retirement of Syed Jamehid Shgah
Worke Superintendent.

He shall remain en probatien on the new assigaoment

for a period of one year, )

IXECUTIVE DISTT: OFFICER,

30 - 1~ The Section Officer (E-II) Works & Services Deptt:
FWIP FPeshawar, Member of the Committee for informatibn
Please.
’ ‘/2- The Distt: Accounts Of ficer — Mardan,

%2~ The Deputy Distt: Officer Water 2upply & Senitetion
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OFFICE OF CHIEF ENGINEER (SOUTH)
PUBLIC HEALTH ENGINEERING DEPARTMENT

NOTIFICATION
KHYBER PARHTUNKHWA PESHAWAR

In pursuances of Section-8 (5) of the NWFP Civil Servants act 1973, the Final Seniorily List of Work Superintendant { BPS-10), (3 years DAE ) of Public Health
£ngg: Department. as stood on 31.10.2018, is notified as under:-

. Date of
- Date of .
o - : - : L. e L . Arrival to
S.No Name Futher Name Home District | Qualification Date of Birth | Appeiatnent to Present Remarks
Vot Y4 rese '
Present Post Past _
i Qaisar Zaman Zoor Talab Khan Mardan DAEC) 14.03.19408 07.04.2009 07.04.2009 '
2 Plamza Al Knan Muhanunad tbrahim Baanu DAEAC) 09.01.1993 23.07.2012 24.07.2012 l
3 Inaval ulizh Kian Aziz Ur Rehman | Rarak DAE (C} 02.03.1990 17.§0.2017 i§.10.2017
Chitel Enj_gincér {South)
Endsti: Na., JE-16/PHE Dated Peshawar tie ! FRLIE

Copyv i the Seaioricy Listis forwarded for informiation and intimaiton of discrepancy 1f any to the: -

i - Chiei Engineer (Narih) Public Health Ergy: Department Khyber Pakhiunkhwa Peshawar.

2 - Chied Engineey (FATA) Works & Service Deapeunent Pehawar

3 - Al Superintending Engineers in Public Health Engg: Department Seitled/FATA Rhvber Pakhtunkhwa,
4 - All Exveuiive Engiaeers i Public Health Enge. Departinent Setiled/FATA Khivber Peluunkhaz,

3 - Section Officer (Est) Mublic Health Fngg: Department Kiyber Pakbiunidoea Peshawar

- Adanistrative OftTeer (South)




DIFLOMA OF ASSOCIATE ENGINEER
Civil Revised 2013

Sexsion Annual 2017

Certified that Mr./Miss  QAISAR ZAMAN

Son/Daughter of ZOOR TALAB KHAN
Registration No: NICET/TBI/CT/14-38027
o}‘ NICE COLLEGE OF TECHNOLOGY AND MANAGEMENT SCIENCE TAKHT BHAI

has passed the Diploma of Associate Engineer  CIVIL REVISED 2013

Examination held by the Khyber Pakhiunkhwa Board of Technical Education, Peshienvar in the month

of May 2017
He/She secured 2237 Marks out of 3450 whed hias been placed in
Grade ... B .
In recognition thereof, this
Diploma of Assoviate Enginecr

is (Rbard@d 18 Rifi/hiér g Poshiavwar on ifis e AATH cfrrjlfizf' Septenber 2017
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GOVERNMENT OF KHYBER PARIHTUNKHWA
PUBLIC HEALTH ENGG: DEPARTMENT

Dated Peshawar, the 31/ 10/ 2017

......... B Rh et

; e
NG SOt/ PHED/4-3/2016-37: [0 pursuance of the provisibns contained in
sut-rute (2) of rule 3 of the Khyber Pakhtunkhwa Civil Servants (Appointment,
Promotion and Transfer)- Rules, 1989, the Public Health Engineering Department, in
consultation with the Establishment Department and the Finance Department, hereby
direcls that in this r;)er,aax'l:ruwrr:1wl:’s Notification No.SO (Estt)/PHED/1-9/2010, dated
} 06-03-2010, the foligwing Turther amendments shall be made, namely:

EMEMDMENTS
In the Appendix:- -
(1) Under the heading “Engineering Cadre”,-

(1) after serial No.2, the following new entries shall be inserted in the
respective colurnns, namely:

I 2 IE K | 5
2K | Senior Revenue - - leBy transfer or cieputation, from
.i | Officer amongst the Officers of Federal

Government, Provincial Government,
Corporation, Corporate Body,

; Autonomous Body, Statutory Body or
~| . - Authority under the Federation or

: ’ Province, having Master’s Degree in

‘ Economics, Statistics, Business

. ! 1 Administration (Finance) or

: Commerce (Finance, Accounts) from
a recognized University preferably
having basic Degree in Engineering.

|

(i) against serial No.5,- '
, 4. in column No.3, after the word and obligue “Electrical,, the
word and oblique “Electronics/” shall be inserted;

b, in ;o\umri No.5, for the existing entries, the following shall be
substituted, namely; o '

(3) one percent by promotion, on the basis of seniority-cum-
fitness from amongst the Work Superintendents with five
years' service as such, having at least Second Class Diploma
of Associate Engineering in Civil, Electrical, Electronics,
Mechanical Technalogy from a recognized Board of Technical,

-

L . Education;

(b) five percent by promotion, on the basis of seniority-cum-
fitness, from amongst the Tracers with five years' service as;
such, having at least Second Class Diploma of Associate
Engineering in Civil, Electrical, Electronics, Mechanical

, | Technology from a recognized Board of Technical Education;]
e brovided that if no suitable person is available fof
RN PrOmoaon under clause (8) and (D) then by inital

recruitment;

Next Page
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S 1)

Mote: For the purpose of promotion the seniority of Work
Superintendents and Tracers shail be reckoned from the
date of their regular appointment.

{(c) three percant by transfer', from amongst the Draftsman with
at least seven years' service as such, having at least Second
Class Diploma of Associate Engineering in Civit Technology
from a recognized Board of Technical Education; .

(d) eighty-five parcent by tmitial recruitment having at least
Second Class Diploma of Associate Engineering in Civil
Techaology from a recognized Board of Technical Education;

(€) three percent by initial recruitment having at least Second
Class Dinloma of Associate Engineering in (Electrical,
Electronics) Technology  from @ recognized Board of
Technical Education; and

(f) three percent by initial recruitment having at least Second |
" Class’ Diploma of Associate Engineering in (Mechanical) '
Technology from a recognized Board of Technical
Education.”
: ' ) | . !
(2)  under the heading “Ministerial Cadre”,- '

() Against serial No.13, In column No.S, for the existing entries, the
" following shall be substituted, namely; ’

i (a) Thirty-three percent by promotion, on the basis of seniority-

: cum-fitness  from amongst the Daftaris, Record Lifters,

P Daffadars, Barkandazs, Naib Qasids and Chowkidars, having at

* léast Second Class Secondary School Certificate from a
recognized Board with at least two years’ service as such; and

(h) sixty-seven percent by initial recruitment. ,

‘Nopte: For the purpose of promotion, there shall be maintained a joint.
senidrity list of Daftaris, Record Lifters, Daffadars, Barkandazs, Naib
Qasids and Chowkidars with reference to the date of their acquiring the
Secondary Schoal Certificate. o

Provided that:

a. If two or more officials have acquired the Secondary School Certificate
in the same session, the inter-se-seniority in the lower post shalllbe
maintained for the purpose of determining seniority in the higher post;

b. where a senior official does not possess the requisite qualification at
the tme of filling up a vacancy the official next junior to him
possessing the requisite qualification shall be promoted in preference
o the senior official; and |

(1) Against serial No.25, in column Na.3, for the existing entry, the
Following shall be substituted, namely;

“At least Secondary Scnnol Certificate from a
- recognized Board”

Bl M e
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-

(3)  under the heading "Water Quality (WQ) Laboratory’s Technical Staff ” -
(i) Against serial No.26,-

(a)  the existing entries In column No.3, shall be deleted; and
(b)

In column No.5, for the existing entry, the following shall be
substituted, namely;

"By promotion, on the basis of senority-cum-fitness, from
amongst the Research Officers (Water Quality) and Research

Officers (Hydra-geoiogist) with seven years’ service in BS-17
A5 such. . :

Mote: For the purpose of promation, a joint seniority list of
Fesearch Officers (Water Quality) and Research Officers
{Hydro-geolngist) shall be maintained.” -

(i) Against senal Mp.27, in column No.3, for the existing entrizs, the
lollowing shall be substituled, namaely: :

At least Second Class Master's Degree in Micro-Biology, Chamistry,
Bachelor of Science (B.S) Medical Lab Technology (MLT) (four

years Program) or equivalent qualification from a recognized
o - University”; '

(i) Against serlal No.31, in column No.3, for the existing entries, the
- following shall be substituted, namely;

x
“(a) " At least Second Class Master's Degree in Hydro-Geology,

~ Water Resources Engineering, Civit Engineering or equivalent . ,
qualification from a recognized University; or o

(b)  at least Second Class ‘Bachelor's Degree (BSc) In Civil
Engineering,  Agriculture  Engineering or  equivalent
qualification from a recognized University with two years i
relevant post qualification experience.”

(iv)  Against serial N0.32, in column No.3,‘ for the existing entries, the |

foliowing shzll be substituted, namely; ‘

© “(3). At least Second Class-Master's Degree In Hydro-Geology,

i Water Resources Engineering, Civil Engineering or equivalent
qualification from a recognized University; or

(b  at least Second Class B.Sc Civil Engineering (four years),
. - Agriculture  Engineering  (four years) or equivalent
! qualification from a recognized University”

. (v)  Against serial No.34, in column No.3, for the existing entry, the
following shall be substituted, namely:

"Al least Second Class Master's Deqgree in Social Sciences 0|t
equivalent qualification from a recognized University: and”

(vi)  Against serial No0.35, in column No.3, for the existin

g entty, the
oy following shalll be substituted, namely; '

. "At least Second Class Master's Degree in Environmeantal
Lo Sciences, environmental Engineering or equivalent
S R qualification from & recognized University; and

; - g/ Next Page
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(vii) Against serlal No.37,- :

-

]

2. in column No.3, for the existing entry, the following shall be

included, namely; - : |

“At least Second Class. Secondary School Certificate from ::1

 recognized Board with one year Course Certificate in the

" relevant field from a recognized Board of Technical
Education or Institution;” and

b. in column No.5, for the existing entries, the following shall be
substituted, namely; -

. i

(a) Fifty percent, by promotion, on the basis of seniority-cum-
fitness, from amongst the Pipe Fitters with at least five -
years' service as such; and

(b) fifty percent by Initial recruitment;

SECRETARY
’ : PHE DEPARTMENT

No.SO(Estt)/PHED/1-9/2016-37:  Dated Peshawar, the 31 [ 18/ 2047
Copy:forwarded to the:- '

1y All Administrativé Secretaries to Govt, of Khyber Pakhtunkhwa.
2)" Secretary to Governar Khyber Pakhtunkhwa.
- 3} Principal Secretary to Chief Minister-Khyber Pakhtunkhwa. '
% 4) Accountant General Khyber Pakhtunkhwa. '
. / 5) Additional Acco'unt_ajnt General (PR), Pakistan Revenue Sub Office Peshawar. :
A G Cl-laief Engineer {North/South) PHE Khyber Pakhtunkhwa Pashawar, G@Z Gb’@'D
..f é/ 7) Searetary ‘Public Service Commission Khyber Pakhtunkhwa Peshawar \'Lr((r
’ I 5‘17) 8) Registrar Peshawar High Court / Services Tribunal Peshawar. )
9) Al Superintending Engineers PHE Circles / XENs PHE Department.
10) Manager Government Stationary & Printing Department.
11) PS to Chief Secretary Khyber Pakhtunkhwa Provipce. . i "
12) PS to Secretary PHE Department Khyber Pakhtunkhwa Peshawar i
13) PA to Deputy Secretary (Admn) PHE Deparipent Khyber Pakhtunkhwa Peshawar .

14) Office' Order File, . , N - & o
| - 7 T — T T
; {/’Z ,( C.j c/ __/’)’/i) /QBQL ' ;0
e S o ;C_ - SECTION OFFICER (EF'JW
\ o " Z e ‘“yy/’“ :
3 ,/' '
[l !
[ gt |
jod i
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GOVERNMENT OF MWEP
CORPUNICATION & WORKS DEPARTMEN

MO ATI

Data: SR0 Mo, ¢ A’H..

GAAR0Q -~ In pursuianes: of the provisigns contained w sub rule (2)
- Servanis (Appointmeni, Pramotion and Transfer) Rulas. 1989 and
mosupersession of 2 prenous rules, igsued in this behall the Communication & Works
Jepartment in consultanon with Esiablishiment Cepartment and Finance Departmani heraby
ays downt ne meined of recriitment, qualification and other conditions spacified in columns 3

w G oof the Appandt: i dus Holification which shiall he applicabile to posts in column 2 of the said
Appenchx.

o Fule-3 of thia i vl

BErS myé@GOﬁﬂﬁNWWP
Cormmunication & Werlks Depariinent.
13732

Fiintats ond publishad by the Managar,
Statv. P, Uepit,, Fhyber Pasitiakhera, Poshacar,
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4 oo ~. 2 —
=l E | e —E L[
-+ ) GOVEHNMENT OFNWFP | ~
i IRRIGATIOMN & FOWER DERARTMENT ‘
R4 o Dated Peshawar lhe 20™ Degember, 20067 ! ’
g rxiO‘T‘IFJI{CATION. - |
r NU.SOE(E)IF{RIZB-SITS. In Pursuance ol the Provisions contained in Sub-Rule (2) ‘ ,
K of Rule 3 of the North Wast Frontier Province Civil Servanis [{Appointmant, i
£ Promotion and Transler) Rules, 1982, the lrrigaiion & Power - Del E’;dmer{t in |
Ei consultation with the Establishment Department & Finance Depaftment, haieby .
b lays down the melhad of recruitment, qualificaiions and ather condjtions spec fied .
» in column 3 to § of the Appendix to this Notification which shall bp applicable tb {
‘ various posts in Irrigation and Power Departmant as Specified in golumn 2 of the |
said Agpendix. ' t , 1
§ Sdf- o |
R : Secrelary to Govl of NWFP . -
4 Irrigation & Power Deparimegnt. I
‘Endst Mo & Date as abgve. o
' | !
{ Copy of the above is forwarded 1o :- ? ’
1. ' The Chiet Enginesr (O&M) lrrigalion Depariment Peshawar| -
2. The Chief Engineer (dgv) lirigation Department, Peshawar.
3 The Direclor Gengral Small Dam Organization Peshawar. -
4 The Secretary, NWFP, Fublic Service Commission, Peshawar. '
5 | [Ni Suparintending Engireers, frrigation Dapartment NAVFR! :
3 All Executive Engineers, Irrigation Departmant , MWFP i
7 The Manager Govt: Printing Prass Peshawar far l)Ub[lb“iilOl‘J in the Govt: - . ,
] | lm zelle. He is requesied ta supply 30 copies of printed notiflication to thls }
L)Ppartmt.m and 10 copives to Law Department, Peshawar. '
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