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32■ 1

The appeal of Mr. Muhammad Zakria resubmitted today by Mr. 

Amjid Ali Advocate may be entered in the Institution Register and put up to 

the Worthy Chairman for proper order please.

24/05/20221

REGISTRAR

This case is entrusted to Single Bench at Peshawar for preliminary 

hearing to be put there on ^ ^^^.Notices be issued to appellant 

and his counsel for the date fixed.

2-

CHAIRMAN
Clerk of counsel for the appellant present.14'“’ June, 2022

Counsel are on strike. To come up for preliminary 

hearing on 02.08.2022 before S.B.

(Kalim Arshhd Khan) 
Chairman

r\.



The appeal of Mr. Muhammad Zakria son of Muhammad Naeem r/o Mohallah Sheikhan 
Shewa Tehsil Razzar District Swabi received today i.e. on 22.04.2022 is incomplete on the 
following score which is returned to the counsel for the appellant for completion and 

resubmission within 15 days.

1- Check list is not attached with the appeal.
0 Annexure-A is incomplete which may be completed.

3- Appeal has not been flagged/marked with annexures marks.
4- Annexures of the appeal may be attested.

65 Page 8, 9, 10 and 26 of the appeal are illegible which may be replaced bynos.
legible/better one.

6- Seven more copies/sets of the appeal along with annexures i.e. complete in all 
respect may also be submitted with the appeal.

ys.T,No.

Dt. I 4-- /2022

REGISTRAR 
SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA 
PESHAWAR.

Mr. Amlid All Advocate. Mardan.

tu. 72s ^ W

/1/b_^31
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'I BEFORE TWT: KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR
/2022Service Appeal No..

Zakria S/O Mxihaininad Naeem R/0 MohallahMuhammad 
Sheikhan, Shewa Tehsil Razzar District Swabi

(Appellant)

VERSUS

Govt of KPK through Secretary Elementary and Secondary at Block 
A, 3*^^ Hoor, Building A, Civil Secretariat Peshawar and others

......... (Respondents)
INDEX

'•n IPagesAnnexureDescription of
Documents
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order
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\iBCopy of FIR3
CCopy of the said 
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4
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DCopy of the 

order/judgment dated 

25/02/2016
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ECopies of application 

dated 12/0|/2016 and 

20/04/2016 for posting 

Copy of writ/comments of 

Department dated 

09/03/2018 and impugned 

removal order dated 

19/02/2013 

Copy of order dated 

26/03/2018 as well as
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F7

(7' ^3

G8

application for posting
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and reply ' is9

ICopy of order dated 

14/01/2019 of PHC 

Copy of the application 

datpd 18/01/2022 for

S^-3710
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withdrawal as well as 

order dated 18/01/2022 of 

Service Tribunal 

Copy of judgment dated 

18/12/2021
K12 til-
LCopy of reported 

judgment
Section 5 and Section 14 of 

Limitation Act

13

M /f-14

NReceived Copy of the 
Departmental appeal 

dated £4/02/20^

15 7/ - 7(,
oCopy of the impugned 

order dated 29/03/2022
16

7?passed by respondent no
5

PCopy of judgment of 
Chairman of Honorable 

KP Service Tribunal

17 76'ffl
QCopy of judgment of18

Supreme Court
Wakalatnama19

[■

Appellant 7/

DVOC^TEII ECOURTn
Through Amjad Ali 

Advocate
:dan)

1

Supreme Court of Pakistan
Dated: 20/04/2022
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BEFORE THE KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL PESHAWAR
/2022Service Appeal No.

1
i

Muhammad Zakria S/O Muhammad Naeem R/O Mohallah 

Sheikhan, Shewa Tehsil Razzar District Swabi

VERSUS
Dated

Govt of KPK through Secretary Elementary and 

Secondary Education at Block A, 3^^ Floor, Building A,
Civil Secretariat Peshawar.
Director General, Elementary & Secondary Education 

Khyber Pukhtunkhwa Peshawar at Hashtnagri Chowk 

near Qila Bala Hisar Peshawar.
Director of Education KP, at Hashtnagri Chowk near Qila Bala 

Hisar Peshawar.
District Education Officer (female) Swabi at District Education 

Office female Swabi.
Assistant Director (Admn) Directorate Elementary & Secondary 

Education Khyber Pukhtunkhwa Peshawar at Hashtnagri Chowk 

near Oila Bala Hisar Peshawar.

1.
t

f2.

3.

4.

5.

(Respondents)

SUBJECT: APPEAL UNDER SECTION 4 OF SERVICE
TRIBUNAL ACT, AGAINST THE ORDER 

DATED 19/02/2013 PASSED BY 
IA ^ RESPONDENT NO 4 WHEREIN APPELLANT

^ removed from service and 

order dated 29/03/2022 passed BY 

RESPONDENT NO 5 WHEREBY THE 

DEPARTMENTAL APPEAL OF THE 

APPELLANT HAS BEEN REJECTED WHICH 

ARE ILLEGAL AGAINST LAW AND FACTS 

AND LIABLE TO BE SET ASIDE,

I



PRAYER IN APPEAL:

On acceptance of this service appeal, impugned
dated 19/02/2013 passed by 

4 and impugned order dated
removal order
respondent no 
29/03/2022 passed by respondent no 5 whereby
departmental appeal of the appellant has been 

rejected may please be set aside and appellant may 

please be reinstated in sendee with all back benefits. 
Any otfterreife/deemed/it in the circumstances of the 

and not speci/icaiiy asked for may also becase
graciously ^rranted.

Respected Sir,
Appellant humbly submits as under:

, Chowkidar in Govt Girls 
TehsU Razzar District Swabi

1. That appellant was appointed as 
Higher Secondary School Shewa 
vide order dated 07/10/2006 (Copy of the appointment 

order is attached as Annexure A)

i
i’

2. That appellant performed his duty to the entire satisfaction of 

his superiors.

3. That appellant has neither been given any explanation nor 
charge sheet nor show cause notice earlier.

4. That appellant has never remained absent even for a single 

day in the past.

5. That thus appellant was fit and best suitable with respect to 
performance of his duty and particularly punctuality and 

regular attendance.

6. That thus everything was going well and appellant was one of 

the best civil servant.

7. That unfortunately, one day i.e on 01/02/2012, appellant was 
falsely charged for the murder of Asad ALL along with Akhtar 
Ali and Nadeem sons of Abdul Hassan vide FIR No 123 dated 
01/02/2012 Police Station Kalu Khan Swabi (Copy of FIR is 

attached as Annexure B)

8. That appellant was on duty on 01/02/2012 in School.

i

/
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ac- informed the School’s Principal through9. That appellant ^ .
written application for leave, on 02/02/2012 at the hand of his 
father namely Naeem. (Copy of the said appUcation dated

extra-ordinary leave is attached as02/02/2012 for 
Annexure C)

That unfortunately said application was not processed
not be10.

and not acted upon for which appellant may
penalized.

That as it was a matter of high risk to appellant’s life so 

attendance in school was beyond imagination in Pashtoon 

Society.

11.

i:
12. That the elders and locals of the village were constantly 

approaching legal heirs of the deceased that appellant is 
innocent and they have spoiled life of appellant for no good 
reason, however, these efforts finally bore fruit on 
25/02/2016 which is visible from order of A.S.J IV Swabi 
dated 25/03/2016 as appellant is accpiitted. (Copy of the 
order/jiidgmexit dated 25/02/2016 is attached as
Annexure D)

That neither any notice nor letter has been served upon 
the appellant nor notice published in 2x daily newspaper as 

per requirement of law.

13.

That appellant immediately after his release on bail 
approached the Principd of School for duty it was delayed on

file/service record is with officers of

14.

the pretext that your 
Education Department.

That appellant was running from pillar to the post 
including officers of Education Department but invain 
(Copies of application dated 12/01!/2016 and 20/04/2016
for posting are attached as Annexure E)

15.

That appellant was constrained to approach the 
Honorable Peshawar High Court Peshawar through writ 
petition no. 1513-P/2018 on the ground that there is neither 

dismissal of appellant wherein comments

16.

suspension nor 
were submitted on 9* March 2018 by Education Department 
providing an order dated 19/02/2013 of removal of appellant
(Copy of writ/comments of Department dated 09/03/2018 

impugned removal order dated 19/02/2013 is 

attached as Annexure F)
and
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O

That dtiring pendency of said writ petition, instead of 
Director Education, DEO Female Swabi passed order dated 
26/03/2018 on appeal of appellant for posting and rejected 
the same (Copy of order dated 26/03/2018 as well as
application for posting is attached as Annexure G)

That appellant challenged said order of DEO Female 
Swabi through service appeal No 628/2018 on 19/04/2018, 
within one month wherein comments were asked and filed by 
Education Department (Copy of service appeal and reply is 

attached as Annexure H)

That the writ petition was disposed off vide order dated 
14/10/2019 that his services have been regulated in the 
year 2008 and service appeal is pending in Service Tribunal 
(Copy of order dated 14/01/2019 of PHC is attached as
Annexure I)

That at this juncture, appellant engaged another 
counsel namely Amjad Ali Advocate Supreme Court wherein 
Tribunal observed tha:t neither appellate authority i.e 
Director Education under KP Appeal rules 1986 has decided 
appeal nor in the service appeal removal order has been 
challenged, so counsel for appellant filed application dated 
18/01/2022 for withdrawal of service appeal with permission 
to file fresh one, after exhausting the procedural remedies as 
well as substantial right of Departmental appeal which is 
accepted vide order dated 18/01/2022 by Service Tribunal 
(Copy of the appUcation dated 18/01/2022 fox withdrawal 
as well as order dated 18/01/2022 of Service Tribunal is 

attached as Annexure J)

17.

s18. I

5

19.

1

20.
I

21. That removal order dated 19/02/2013 has not been 
served upon the appellant and this fact has been admitted by 
Service Tribunal as well by accepting application for 
withdrawal and underlined the same in Para 2 of application
plus posting in Para No 1 of application.

That as per famous recent judgment of KP Subordinate 
Judicial Tribunal in S.A No 06/2021 titled as Kalim Axshad 
Khan vs Peshawar High Court Peshawar decided on 
18/12/2021 held that the appeal is not time barred as it is not 
decided on merit (Copy of judgment dated 18/12/2021 is 

attached as Annexure K)

22.

■ 'I

That the Honorable Tribunal relied upon reported23.
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judgment of Honorable Supreme Court 1997 SCMR 1160-287, 
2002 SCMR 1383 wherein departmental appellate authority 
decided appeal (Copy of reported judgment is attached as 
Annexure L)

24. That as per KP Appeal Rules 1986, the departmental 
appeal is within time from date of knowledge coupled with 
judgment of Honorable Peshawar High Court showing to 
decide his departmental appeal on merit and Honorable 
Service Tribunal, noting that departmental appeal need to be 
filed against removal order, plus as per Section 5 and Section 
14 of the Limitation Act, time spent in wrong forums is 
condonable. (Section 5 and Section 14 of Limitation Act is 
attached as Annexure M)

25. That feeling aggrieved from the removal order dated 
19/02/2013 passed by the respondent no 4, appellant 
preferred departmental appeal dated 04/02/2022 in light of 
the order dated 18/01/2022 of this Honorable Tribunal which 
was diaried in the Department (Received Copy of the 
Departmental appeal dated %/02/20;^is attached as 
Annexure N)

26. That the respondent Department rejected the 
Departmental appeal dated 19/02/2013 vide order dated 
29/03/2022 which is illegal against law and facts (Copy of the 
impugned order dated 29/03/2022 passed by respondent 
no 5 is attached as Annexure O)

27. That feeling aggrieved from the impugned order dated 
19/02/2013 passed by respondent no 4 and impugned order' 
dated 29/03/2022 passed by respondent no 5, appellant 
approaches this Honorable Tribunal on the following 
grounds:

GROUiroS:

A. Because admittedly, appellant never remained absent in the 
past than instant one, thus he can’t be termed as habitual 
absentee as per judgment of KP Service Tribunal (Copy of 
judgment of Chairman of Honorable KP Service Tribunal 
is attached as Annexure P)

B. Because in the peculiar circumstances as per judgment of 
Honorable Tribunal upheld by Honorable Supreme Court of 
Pakistan can’t be termed as willful as there was a serious 
threat to his life (Copy of judgment of 
Supreme Court is attached as Annexure Q)

i
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C. Because impugned order dated 19/02/2013 passed by 

respondent no 4 and impugned order dated 29/03/2022 
passed by respondent no 5 are illegal against law and facts 
liable to be set aside.

•4 ,

D. Because impugned order dated 29/03/2022 passed by 
respondent no 5 is not a speaking order and no reason has 
been assigned for rejecting the departmental appeal of the 
appellant which is illegal and against all norms of injustice.

E. Because the respondents are bound under the law to pass a 
well-reasoned speaking order and mere rejection of the 
departmental appeal is illegal.

F. Because neither charge sheet nor statement of allegation 
inquiry has been conducted.

nor

G. Because the request of appellant for leave has been 
conveniently ignored and not decided till date.

H. Because leave was available at credit of appellant and had 
the application for leave decided in time there would be no 
occasion of passing of impugned order of removal.

I. Because as per Revise Leave Rules 1981, extra-ordinary 
leave can be granted to appellant.

J. Because post facto orders can also be passed by the 
Departments in routine for the ends of justice when facts 
known to the officers, subsequently.

are

K. Because it would be in the interest of Department as well as 
appellant to reinstate him as he is trained and experienced 
and ready to serve.

L. Because removal order is back dated as EDO/DEO himself 
admits in Para 5 of order dated 26/03/2018 that officers were 
separated and record was not available and his 
remained out of sight.

case

tf

M. Because since absence is neither willful nor intentional nor 
deliberate, so appellant can’t be heavily punished.

I

N. Because acquittal means exoneration from all charges 
including absence from criminal law as well as service law.

I y jM jO.Because IS demand of Holy Quran.
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P. Because appellant is jobless and entitled for back benefits.

It is therefore humbly prayed that on acceptance of this sendee 

appeal, impugned removal order dated 19/02/2013 passed by 

respondent no 4 and impugned order dated 29/03/2022 passed 

by respondent no 5 whereby departmental appeal of the 

appellant has been rejected may please be set aside and 

appellant may please be reinstated in service with all back 

benefits. Any other relief deemed fit in the circumstances of the 

case and not specifically asked for may also be graciously 

granted.

tAppellant
ADVOC"TE

Ij SUPIIENECOUPT

jad iLli (Mardan)

■h\ \I

Through
A( ate
Supreme Court of Pakistan

Dated: 20/04/2022
I

AFFIDSYIT

I, Muhammad Zakria S/O Muhammad Naeem R/O 
Mohallah Sheikhan Shewa Tehsil Razzar District Swabi 
(appellant), do hereby solemnly afiirm and declare that all the 
contents of this Service Appeal are true and correct to the best 

of my knowledge and belief and nothing has been concealed 
from this Court.

(L^
Deponent

I
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Better Copy

AVPCMS Utla 
Gadoon

SweeperRehmat ShahBasher Ahmad63.

GHSS Kabgani
Gadoon

AVPLab AttendantAUAKbarSultan Akbar64.

AVPGPS Malak 
Abad Gadoon

ChowkidarAnwar KhanMalang Khan68.

AVPGPS Jangal 
Khel K Khan

CHowkidarNoorul HaqShamsul Anwar66.

GGMS Rafiq
Abad

AVPSweepressW/O All RehmanSubhan Bibi67.

GGMS Rafiq
Abad

AVPNQasidSher Afzal KhanYasir Khan68.

AVPGHS BajaLab AttendantNoor ZamanM Izhar Disable69.

Terms & Conditions:
1. No TA DA is allowed
2. Charge reports should be submitted to all concerned.
3. The appointment is purely made on Fixed Contract basis and liable to 

termination at any stage/ time without assigning any notice.
4. The posts are not pension able.
5. They will produced health and age certificate from the medical 

Superintendent DHQ Hospital Swabi.
6. They will not be handed over charge if their age is less then 18 yeas and 

above 45 years
7. In case of resignation they will have to give one month prior notice to the 

Department or forfeit one month pay in lieu thereof to the Government.
8. They will be permanently domiciled of Swabi District.
9. They will have no right of transfer to any other school or post.

Saifur Rehman 
Executive District Officer
Schools & Literacy Swabi

Endst No. 5398-G/C-rVAptt File ?Edo S&L/ dated Swabi the 07.10.2006. 
Copy of the above is forwarded for information and n/action to the:

1. Honourable Minister for Education Govt of NWFP Peshawar.
2. Secretary Schools and Literacy Department GOvt of NWFP Peshawar.
3. Director Schools & Literacy NWFP Peshawar.
4. District Nazim Swabi
5. District Coordination Officer, Swabi.
6. District Accoxmts Officer, Swabi
7. District Officer M&F Local Office.
8. Principals/ Headmasters/ Headmistresses and Head teachers concerned 

schools.
9. Deputy District Officers (M&F) Swabi Lahore.
10. ADO (B&A / Establishment) Local Office.
11. Supdt (M&F^ Branch, Local Office.
12. Dealing Assistant Concerned.

Executive District Officer 
Schools & Literacy Swabi
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•Accused Zakaria prcscnl on bail wilh his counsel.
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i-A(^ / (/^: ■ SPP ror the stale, piesenl. Mushuuj Ali

plainanO.-f'aqif Muhonniiad (injured) and Sardar Alt (hither
lo the' •

{G(.-ri
J,--eeascd Asad Ali) present and their separate statementsI

:Sriv.ct ofeompromise recorded. I
i

Learned' delence counsel-and accused also brought'
that the .slaLeinents of major Ll<.s if.*}-

I ! :
riv-.i.n the notice ol' the cduri

S^ircia.- Ali .(r«,l,er' or docsasccl A.ckI Ali), Msi: Mu.srat

or the deceased), Mst: Znlini (widow of the- deceased), ■

i
I

I '

'(vAothcr
Paqiv Ahmed, (injured). Mushtaq Ali. tcompiainant) alpngwith 

of the locality hqve already been recorded-» i
siaicmept' of elders

of the accused Zakuria and the major i^al heirs ■ .
the acquittal of accused ■

1 ■ i;' ’ ' I

'i'.y.during.bad stage
of the deceased had raised no objection

in. their statements. The accused party had al.so-already ’ "!
on

I5(akaria
• I05 marias • throughi.i'ar.srcrred a constructed house, measuring 

registered deed worth Rs; 12,00:000/- (twelve lacs) in the names of ■

and Esa Khan (sons) minors LRs of the
/ ■/, ■ •

• ij.nar Ali, Mosa Khan 

. .deceased at-the stage
■..S^y EX.PF, joint statement,

■ tx.PA. affidavit EX.PB 'and copy of rcgi.stercd deed EX.PD. 3 lie , j 
deed had already been handed over to grand

of the bail. They produced copies'of court
of LRs EX.PC, compromise depd .

i P
I.

• bt’ifiij'-al registered
of the minors Safdar Aii lor safe ciisiody during the stage ol

I

1
•Talb.cr
b6.i! of the accused facing trial, 'fhal ihc legal heirs of the deceased
Wv^ iTiude compromise with accused Zakm-ia and they have stated,

. ■ 1.1,m the compromise is genuine and effected without cny.rorce iintl
:

.fr u*-I

ircton aml.is in the best interest o.f both the parties. 1 hey 

o no'- oejected on the oequitta! of the accused facing iriai;, , 
iq'Karia. As the matter hivs-already been siagd ol

I
f

l.v;
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I

contest the cjise, fuither proceedings in tlie'case will be-a rutil^

Ccise in conipi'pnnse is-'-

I :I

.exercise and .the ulliincUe result of the 

acquittal..

I

;
'i

So, keeping in view the above mentioned compromise "
statements and the fact that offences ii/s 302 P.PC, vide underlying .

hUv No. 123/.dated 01.02.2012, registered at Police Station ,K.a!i.i ,j. 
, Khan, i

f/ jl;u’
is-compoundablc as provided u/s .345 Ch\PC-andNlfeliW-l'i' 

comproinise seems to be- in the interest of parlies, 'fhe ultimcUe '

■ result of compromise is always acquittal, hence', accused Znkaria,- 

oj Naeem i'esidont of Village'Shewa is discharged in the-■
I

. instant case. He is on bail. His sureties 

liabilities ol his bail bonds.

Case property be kept intact till the exp.ii'y of ;period. ,q 
. . • ' . ■ . 'N ■{

appeal/rev'ision and thereafter be dealt in accoi'dance with law. file- '
be consigned to record room after its completion and necessary '

. compilation.'
■'ANNOUNCED
25/03/2016
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. .loi/u tiitu.eiiKiii <.»i' U) .‘^iui'dh!’ All (fuificv ol’ ihc ’(.IcJCCHHecl Asiid 
rcsiduiH of Viliuiiei Di^irici Swab! iviMjor, l-lls uC the dcucEiscd, ori i"
Ouih. ' .

r
/■I,.

r"
{

1 ,Hin father of tieceascci AsikI Ail who wns murdered regiH-ding which jr,,ij 
coniph'innnt Ali htid lodged vcnorl aghinsi accused facing trial n;iincly|'J jf

Zakai'ic Jtm of'Nriecivi. vitic ca.'jc idR N'.vl23 dated 01.02,2012 1.1/S 302/32''l/3‘l A 
[’PC Police SlaLion Kalu Khan. Pc.siclc nuv the deceased Itavc also Msl: Musaiid-I

I(molhor) and Msl: Zulira (widow of the deceased) whose sUUcmcnis was 

: recorded al Uie stage oTbail lo Ihc elTeci of compromise..'fhc dccetised has.also 
minors clnldrcn uamcly Umar Ali, Mpsa Khan and )2sa Khan (sons).'I'lmnigii c 

Ihc efforts of die eiders oi’ the locality, we have effected' compromi.se vviili ,ilio j , 

accus-c'd named above and j^ardoned lani in the name oi Allah Aliniglity by| j , :

rights of Qisas .and Diyal etc. While for Ihc minor LRs ui' Lite • • '•

. i

r

;•

waiving otir

decca.soct l)ie accused party has IransfcrroJ landed property nica.suring,05 nun las. 

situated at, Village Shewa the market value of v-'lilcli is I^-s: J 2,00,000/-. We the- 
major LRs of the,deceased have got no objection, if this Honorable coui-f <iec|i.iil

t

I

. the accused facing trial namely Aakaria, To this ciTcct v.’C have already
, e» '•

an al'Jidavit l:i,x,P13. fh,pf
*1* n l'

produecd- co'npixnnisc deed Us.PA aiongwiiin

comprcnnisc l.s genuitto, wilhoti' any force, pi'essurc and coercion and i.s in 

best i|•.•erest of both the parlies. Joint slalement of mine, Msl; Mii.sratyind M.sR;
-i:

>

Zah.';: bX.i'C, the copy ol'rcgisiced (.'ced EX.PD and cour, order i.s Ir.X.PI: .

The cc.:npi"omise tnny kindly be ficcepied.
I .

• . RO(S:AC-
25.D3;.2:)]6

t.///
(Malik Anijnd Platan) 

..AddlySessions .ludgc-IV, Swabi
. Tf-I’.i-'.'

I
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Sivfdar'Ali (father of the deceased) 
CNie Mo. 16202-()>S'57863.9

:

:

(Malik An(|Hd Raluj.n) ,. 
. A.ddl; Sessions Judge-IV, Sw:i
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< VI •of S»i(l Muslifil K'\'■ Stateinenl oflVlusIUHq Ali aged about 46 years 

K/0 Shewn (compUiinoiU) Districi Swabi. on Oiith,
s son

^ Slated thnt'l am coniploinani ofcase FlRNo.'123 dated 01.02.2012I
.1 ‘ ‘

»
■ 30'2/324/34-Pi’C Police Station Kalu Khan for inefreeiive fwing upon me. NovnJ', ■

'\hroagh the efforts oflhc elders olAlie locality, 1 have effected comprom , ■

.the accused,facing trial namely Zakaria. Through.the efforts ofthejcldefs ol the. 

locality 1 have effected compromise with the accused facing trial named above, 

and pardoned the accused facing trial 'namely Zakaria in the tuimc ol i,. 
.Almighiy by waiving- my righis -of Qisas, Damnn. Arab etc. i'have t!

objection, irUii.s Honorable court acquit the accused named above, jl o Hi's 

■ eftccti produce copy of compromise deed Ex.PP. 'Ihe.compromiseis genuine
aiui coercion and is in the best interest ol^bolh^ ll'c

I. I t.

;
without any force, pressure 

. parties. The compromise may kindly be accepted
y

I ,

■iifh

■ -/K/-(Malik Anijii/, ,,
AddI; Sessions Judgc-IV, Swaihi 'j- I

RO & AC. 
25.Q3.2016
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• If
Mushlaq Ali (Complainant) 
■CNIC No.6202.‘S246'286-1\

y/j- r/
* * 'i'

(Malik Ainp'd Ralumj , 'If 
Add); Sessions .hidgedV-, Swiibi
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head master 
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To

The District Education Officer (Male) Swabi

Subject: Application for permission to perform duty alter my bail ord^r dated
05/01/2016

Respected Sir,
I humbly submit as under:

It is most respectfully stated that I was appointed as Chowkidar in Govt Girls 
Higher Secondary School Shewa Tehsil Razzar District Swabi. I performed my 
duties with sincerity and dedication to the satisfaction of my superiors. My 
previous record is unblemished and there is no absentee on my part. 1 am 
falsely charged in FIR No 123 dated 01/02/20212 Police Station Kalu Khan 
Swabi wherein the Learned Additional Sessions Judge IV Swabi granted bail 
vide order dated 05/01/2016 (Copy of the bail order dated 05/01/2016 is 
attached).

It is therefore humbly requested that after the grant of bail ordpr, I may please 
be allowed to perform my duties as Chowlddaar in Govt Girls Higher Secondary 
School Shewa Tehsil Razzar District Swabi.

Applicant ^
Muhammad Zakria S/O Muhammad Naeem 
R/0 Mohallah Sheikhan, Shdwa Tehsil Razzar 

District Swabi 
Cell No. 0300-5687871

Dated: 12/01/2016



■V-

To

The District Education Officer (Male) Swabi

Subject: Application for permission to perform duties a fter my acquittal order 
dated 2i;lo^l20i6 in FIR No 12? dated 01/02/2012

Respected Sir,
I humbly submit as under:

It is stated with utmost respect that I was appointed as Chowkidar in Govt Girls 
Higher Secondary School Shewa Tehsil Razzar District Swabi. I performed my 

, duties with sincerity and dedication to the satisfaction of my superiors. My 
previous record is unblemished and there Is no absentee on my part. I was falsely 
charged -in FIR No 123 dated 01/02/2012 under section 302/324 and 34 PPC. The 
Learned Additional Session Judge IV Swabi granted bail in the said FIR vide order 
dated 05/01/2016. To this effect, I have already submitted an application dated 
12/01/2016 to your goodself to allow me to perform duty as Chowkidaar which 
has not been responded till date. Now finally, I have been acquitted by the 
Learned Additional Session Judge. IV Swabi vide Judgment dated 25/03/2016 
(Copy of the acquittal judgment dated 25/03/2016 of the Learned Additional 
Session Judge IV Swabi is attached). Since I have been acquitted in the FIR and 
there is no other allegation against me, therefore I request to allow me to 
perform duty. . '

It is therefore humbly requested that after the acquittal order, I may please 
be allowed to perform my duties as Chowkidaar in Govt Girls Higher 
Secondary School Shewa Tehsil Razzar District Swabi.

Applicant
Muhammad Zakria 5/0 Muhammad Naeem 
R/0 Mohallah Sheikhan, Shewa Tehsil Razzar 
District Swabi 
Cell No, 0300-5687871

Dated: 20/04/2016
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BEFORE “yHE PESHAWAR HIGH COURT PTi!SHA\^<A|^^I

W.P No.

Mohammad Zakria s/o Mohammad Naccm r/o Mohallgh Shei 
Shawa Tehsi! Razzar District Swabi.

Petitioner

VS
Government of Khyber Pakhtunkhwa through Secretaiy Elementary & 
Secondary Education, Civil Secretariat Peshawar.

2. Director Education, Khyber Pakhtunkhwa civil Secretariat Peshawar 
, District Education Officer (F) District Swabi.

4. District Education Officer (Male) District Swabi.
Principal Government Girls Higher Secondary School Shawa Tehsil Razzar 
District Swabi.

6. Executive District Officer Schools and literacy Swabi.

1.

: 5 '.

Respondents

WRIT PETITION TINTIER ARTTCLF. 19Q ntr TWir 
CONSTITUTION OF ISLAMIC REPUBUr QF PAKrST4N 1973

, respectfully SHF.WF.Ttf-

t

y/-

■ The Petitioner submits as under:-.
• I

1. The petitioner was appointed as Chowkidar in Govt. Girls Higher

(Copy of theSecondary School Shawa Tehsil Razzar District Swabi.

appointment order is anne.xed as annexure “A”).
2. Th= petitioner is serving the department from his appointment to the best of 

, his capability. .

3. The petitioner was charged in a murder case on 01.02.2012. (Copy of the 

FJR is annexed as annexure “B").
4. The petitioner became fugitive from law alter being charged in the murder

case mciitioned above.

.5. Die petitioner was acquitted by the learned Additional Session JudgellV 

25.03.2016 from the charges leveled against him on the basis of
(Copy of the order dated 25.03.2016 is annexed

. ■ “C”). ' . ■ ■

The pclUioner after his acquittal approached the respondent for his posting 

.against the post of Chowkidar by filing representation/appeal,

order has been passed by the respondents nor he is posted anywhere, 
(copy of the application/appeal are annexed as annexure “D”)

swabi on

a.s annexure

6.
I .

but till now
no

;.

■/-‘ILL-C/Ti^OAV ■ I/-I
1 pr.icirnr

09 MAR 2018
i

• I

. ;TVTTESTE®
. V examiner 
fMhAWer HiDh C»urt

^7JAN201f
I'
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ISJ7. The petitioner being aggrieved and having no alternate remedy hence

approaches this, Hon’ble Court inter^alia on_lhe following amongst other 
grounds:-’

4 :

GROUNDS;-

■ ■ a) Because the non posting of the petitioner by the respondent is illegal void
■ ' ab-inltioiind'against the norms of justice;

b) Because there is no order of suspension nor any other order regarding his 

dismissal, but even then he is not been given a post which is arbitrary and
malafide at the hands of respondents.

c) Because the petitioner running from pillor to post as both the District 
Education Officers (MaleA^eraale) are not considering the appeal for posting 

of Uie petitioner and not making order of his posting.
d) , Because.the non posting of the petitioner by lli'e respondents against the

of Chowkidar is exceeding of jurisdiction not vested in them under the law.
e) Because the petitioner is poor person and there is no other s(

are

.seal

source of his
income, hiit. inspite of that the respondents arc not considering him for his 

posting. , ! ‘ \

f) That any other ground will be taken at the time of arguments,, with the kind 

permission ofthis Hon’ble Court.
It is therefore, most humbly prayed that on acceptance of this Writ

Petition, the respondents may graciously be directed to post the petitioner 
against the seat of Chowkidar in the large interest of justice.

Any other relief, which is not specifically asked for and deems 

appropriate in the circumstances of the case may also be granted to the
petitioner.’

Pciitioi

Through

(AfeislAfiKhah) 

Advocate, Peshawar. JILT’D Today

DcViljiv Registrar
09 MAR 2018

. Certificate.

U is certified that as per instnicliori of the petitioner no such like Writ 
Petition has earlier been filed the subject matter by the pc^on 'ner.

A((yo2ate''’V.^ <(-

1

attested
Htoh Coil

1 7 JAN 2019
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0'r‘" ni^:iTnUF. TME PESllAWAH llliSlLG^Bllil , PF.S1-IA.WAR..ii4'

'■ Muhammad Naeem
ShewaTehsilRazzar District Svvabi.........

R/O Mohalla Sheikh Abaci, Post Office
Petitioner■.‘i

'' M . .

VERSUS

PakMunkhwa E&SIi Dcparlmcot Civil14 < '

1. ■ .Secretary to GovtiofKhyber

SSS «." Omo.„ ^ B«»on CM*)

teSa GCHSS Sh*. td*C R«.«;
Exeemiv". Disiiict Otr*t Sdicols 4 Eileracy S«.bi.

1

• -. 3.'.- ••
V .:

• •4. •

• • 5.3 6:,1= • 4

..Respondents

ON BEHAmOFTHEJ^MlMM
;vr M’

.2 TO 4 « I

PAR AWTSE COMMEjgS

: Respectfully Sheweth,

preliminary OB.TECTIQNS.

I']
U.Bf
■tt'

fI r 02.02.2012 vviUioul giving any 
19.02.2013. Hence■rivii ilic nclilionor ahseiilcd himscir IVom duly bv.o ■ I4hc dcpnrtmcn, cuid was removed n-om;serv,ee ou

■TC’dirSdl^er was appoimed againsl Chwokidar post on contract -fixed pay 
3al-y ba4 but Ite IcA the depattnteiU wilboul any penttissiou/tnlonpation 

02 02 2012 till 19.02.2013. Hence the pelilion ts not manUainnblc.,
. That the instant petition is badly lime barred because he was removed Irom semce 

19 02 2013 while he filed appeal in Novemeber, 2017, hence not mamlaina) e. 
That the petitioner has no locus standi or cause of action to file the instant petition. 
That the petition is bad for misjoinder and non joinder ol necessary par y.
That the petitioner has not come to the Court, with clean hands, hence

ThatThe petitioner concealed the material facts from Honourable Court

.conduct to flic the insUint petition, hence

I1 V

2. onI :{w

\ •> ,

’ 3. .■j

1' onm ■4;MM:- 5.
' 6. .

. Hence not
7.

f1
u ;

muiritainable.
S. That the petitioner is, estopped by his 

not maintainable.
own

fir
EACTS.,T.d,-ii ... .ifiat the para relates to the appointment ofthe petitioner as Chowkidakat GGHSS 

-. Shewn. He is concealing the lact that lii.s appointment was on contact fixed pay 
salary basis and due to willful abscncc.he has already been rcinoyed from service 
after observing all the codal formalities in this regard. Removal from service order 
aiongwith other relevant documents are attached as aniiextirc-A.

..That it is obligatory for each, and every .servant to discharge Iris dutic.s up to the 
entire satisfaction of his superiors and up to ihe.bsst of his capabilities, because he is 
paid for his job, failing which is liable to be treated under E&D Rulcs. When he
absented himself willfully, he was removerl form service oir 19.02.2013.

a
• Immm-:-m

. 2.
i!

iiItoi
&

i.

I
*



-'1. <•-
'•3 ' • ■ That the petitioner himseifeonfesses charge of murder against hinV^but ho failed to 

■■ Soim the department ^velt in time as per rules. This apt of the pent,oner djvests 

■ liiiii from the right to'rcmniii in service. As per 2017 SCMR Aci o a scons A
■■■.: ' or being fugitive from iaw could not be regarded as a reasonable ground to cxplam

7.'i•».r.

m550
«

7^ .• absence".p% hilnscir confesses that he became fugitive of law aOcr being'
case " Actofabsconsionorbeingia tugitiveoflawcould

be l-eglrd^d aVa'Tcdsonable ground to explain absence';. The ’"^^ter •

■ vrslcUriehllobcposlcdagainsUhcChowkidiirpost.-- . ■

P' * _ purlcrmorc, his removal from seryiccjiad .
:e under E&.D Rules, 20 i I on

*
V.i

.. Thai Ihc pclilioncr hur 
■ ■ ■ charged in the murder

‘;'4. > ■

mm
A.

1 V ✓
•2t

/’•

fm ■.r I.
\
if:

i:-mk-..'SVv-; • • -is-*'ffe.-V.;'.: .

mm.

, -not proves
> pclitiohcr has proved his innocence. I’urij 

■ ^already been made due to his willlul absence undcr.b^i.
l'9.02.20'l3. , . "

• > ‘V

•:
• f

• v«• . />
e: . ■ That thepetitiondrsubmitied belatedly mornthantmeapp^wm^

,: ,,l,otv for PLC(CS) 89 2.007

SSSt "?SoriLersubinitted r
: ^ DeO(F) Swabi, 2nd appcai/rcprcscntation was made to DTO

■' n-; 17 2017 both the appeals were badly umc barred, lit ^
05.12.201 /, DOin in hh . j 19.01.2018 without knowing the
submitted anothcr.appeal to ( ; auihoriiy is

■- hence not mamtamablc. As he has tomm

; ■. ■ 1691. The petitioner knocked at the door ,,, writ petition

; ■ ’abl3.C&D.

V
I .p?A.

i •• •:
Si:"

m. %•

P t ;•
.7.' -:

%k}- ■

-7' t

cause of action to file tlicMm-k:.
i&i.• ••

. T. •

;
' Grounds

b P bic^dy b..ep removed from service on 19.02.2013. . .

-. eendne. r.le., 19.7 role 20. he Ir.s ““““'.““l 2i. Sll bri.. ibe 

. government servant is involved as .m accibc .11 ^ ^
■ .fact of such invoivemenl or ,,,,,,^6 0,1 biiik^oi,

■ ■ oforiicc or depiirimeiil imiiiediiilely or il he is .iikMcU lUe ct

0 a: 
iras;;vA

IP'"
»•■ ‘ . a

• I
:V.V •5.

f, -
\ •Government servants

n T.i--

Iv’^

* 'VP’"

< *?:
» P: 
rp.v ■

if-mT:"‘

•-•t ••
V,
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1.
^ir t

01 1"yy.r-.i.

' '
• ,ncr MICI, n:lcnsc''. A« 20
iKncc. he eommiUcd misconclucl u. pe. ^ Khyber.Pdkhtunkhwa

•; Removed from service due to wUirul absence.

t::
IhiJl
(

■ •

•i:V
■■*:• 4 ?• .••

if Jj-t , • .■ ■ concerned school. He has.tons^ blithe tellers/notices issued to him, the
I V;. V ■ ■ • ■ , 08.03.2012 and 3rdon 22.03.20 . AU t H is stated that the EDO

department received no respons ^ ' 2 and on 01.01:2013 two
■ - Schools and Literacy postvvasaboh^^^^^^

■. neWientitics were ^ Lo(Femate). Thus the staff anirecord was also
:.v,itlr nomenclature DEO(Matc) & D W .0 DEO(Female) and in

■ separated and the Ex-Chow i ar r ^ siy.lU/riiisplacc micl eoiiittnol
. .:. .-Uic process orhil\n-ciidon,lus case ic ‘ ^ .(ndAvilUul absence had been

&

m:
ft

.»•

'.'■iV4
4,

V'
.-■:

• I

>Vv-
•;

•:
Vh..A/..- . _

1 entitled to be pbsted/remstated due to his'willful
due to his willful absence hciias already been 

’ ' codal fonnalities/iegal requirements on ■

it

I-’; Incorrect, hence denied, he is no
absence and negUgenee. Furthermore

ice after observing all the i

!? .4..-j

' removed from servi 
19.02,2013.if

to« m.jc d»e

. I<;.02.2t)t3. . ■ ■ ■ • ■ .' , ,, „r
That the respondents seek permission to raise other grounds/points on the day

i- .•

C.

■f

t
I f;--f

arguments.
■ ,n view of the above submission, it is very humbly prayed that.^e,wnt

«»■.« wi.B BOBU. of .1.

:■>

•i
V-

.
V

>
'T®Iim Sdtpndary
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ivd MohRlla ShcU Abaci. Post OlTicc! 

Petitioner •
.shewaTehsilRazznrPistnclSwab....... •;f > '

:• • .?'■
'\'

'c '.
VERSUS’

Paklctunkhwa E&SE Department Civil
■ I

i ■k;
'•. I ■

\ Secretary to Govf.of Khyber

S5fES;«o.om..,. a--™ «»
Diarlct Sw<W. Sw,H.
S«t Sd.0.1. » UM «'■

•• '•
2

2.i!;/ •

• 3. - dary Education (Male)
Irvr 4; «
viV:-'. • I5.,.K' ■ ■

. 6.r-v
.Respondents.rt

aFFTPAVITp
I rMnlc^ SwnMnf the Dbtrirt Ofnccji^---- ^-----

Education Swabi, do hereby solemnly 

ts submitted by respondents No.^ ^ 
concealed, from

{^A

instruction ofDEO(M) Elementary
& declare that the conlcnl of the para-wise commen
3„d eorree, to the best of my knowledge and belief that noth.ng has been

4,: •• I, Mr. ya7.1 

, on Uie 
alTum ■ 
is true
llhs Honourable Coun.-

‘

8c SecondaryI V

Ir - ••• •r s .I
i f;r

ii''
o:;

Mi ■ 'UEPv-
■ / CNIC NO. 16202-0893178-1identified by-Si'-'' ■

sf ■ ■
■r. t

f.I ..J advocate GENERAL 
■ ofkhyberpaichtunkmwa
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N0T1£KATI0NL ■

I*' ■ '' ■ whereas Mr.MohainmadZakarya.Chowkdiar._-

accountofhisw,Ufuland .
y 3».pph-P2 0=™!

' AND WHEREAS absentee notice was sqrvcd upon the ^
1. ^^7flVfln*fl.rb-'wkdiarGGHSSShewa:VPO,.Shewa'Tehsil .

. ■■:■■a^'=^^^•f^'^■^^'^°eh“Dai^y^N^Paper‘'Mash^;q’’PesEawa^datcdl5.l2.20Uto ,

, respotise of the above absence notice.

I U .

' V'.T'
-v

r>: :
i

y?
if-’

H .-at
t

!

■ and whereas the'compctenl authority i.e the DEO ,

, bee A proved. .

■,;■

. t
I

' NOW therefore, in exercise of the powers confcried

(Effeciency &Discvh „jl2„kQry,,,chowkdinr
?Gk?S ShewfvPa & Distric, Swabi with immeiiia.e effect. The period
oniwlLcefrdm duty V o'.f. 02.02.202 till the issuance of this order be Heated as tin- , 
authorized'absence from dUty. with out pay.

\
I -■-"■■ 

Ife;:,:; ■
iv,' '..

•/

.'.S'

•-■V

■hh
■*r.'■i

* /•■ ■',fi! . (SAMlNA.GHANiy ;• . •, 
DISTP.lCTEDnCATTOK OFFICER?' . , 

(FEMAtE)S\VABI • “•■
I ?>

■ I•" .t

.>
.•'■/

EndstNo. : ^/F.No.______ , .'Copyoftheaboveisforwardedfor'lnformatiqnandn/aiJiionto-thc:-
1. Director Educa'don Khyber Pukhuuikhwa . Peshawar. ..
2. District-Accounis, Officer, Swabi.
3: Principal GGHSS Shcwa w/r to l)is No. 139 dated,l9.11.201.1.
4. Mr.Mohammad^£irya, Chowkd!iir GGHSS ShewaVPO, ShcwaTehSil & 

X District Swabi (Under Registcretl cover).

. *.
■ 7C-rV (M/F) SidC'dated Swabi the>'^^ .g^/2<:i-i3. ••
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11-

1r-

:
■V

IXxV^'
. DISTRICT EDUCATION OFFICER ' 

. (FEMAi,E)SW^l

tV (}? -;;;m k:
■; ■/. .»!my- ■

t • *

itHIUvii;-.•

-■»#.: -•

I t

*1 ,

Tt -,- •

Vcf ..
r' '4 •

I V

'I



! .
; . V •

nTSTRIC 1 EOUcStoN office (MAUE) SWAEI 
■ ^Offlc phont & Fax No 0938280239. . '

‘

/ ^3 ..72018 •s2ADttleci SwNF Uvo

. Mr. Znk&O't' Ex-Chowkid^r.
/ :CGMSS Shewn (Swubi)'

‘ . The Principal,
' GGUSS, Shewn (Swabi)

?

'h\ .

i ,

'TlVrougl

SERVICE,

17.01.2018 on.the above cited

, ,3 by th. und.signe^m

............. .......... ......“"" ■"

■,„v action against him arn'i nothing has been wntten
ntm-dcr cr.seHis appct.ls arc h.'cby rejected on

. PPF AT. FOR RE-INSTATMENT IN GO.Y1

appeals of dated 05.1,2.2017 and .

>: '
S.iibject;
Memo; Kindly refer to your

t. ■

ppeals that the department him not Uken
book about his accimation'iniiiivhis a 

, in his service 
ihe following grounds.'

25.03.2016 while he hasbeen decided by the Honourable Session Court
.12,2017 which is badly time barred.

on
. His case has 

submitted his appeal on 05
According to the Khyber condtJcTrul^^^ states that "i
rule 20 he has comniined misconduct. Ru c ^ ^iminal case, he shall bring the fact of
Government Servant is involved as an a u. d of the office or
such involvement or convict.on as il c ui c y .
department, immediately or tf he .s .a r . committed misconduct

- As it.was "’“"'J“‘°J>'/°y(el(ii) which states that misconduct includes conduct contrary to 
as per E&D rules 20U,2(e)(it) ^ ,cies 1987 for the time.being
Khyber PaW'Wnkhwa uovernn era se.rva il'^e appellant, did not inform the department 

year.
• He has submitted more tlian one

: ■■ appeals/representation “kcvll'erfGS'i89
2001 SCMR-912,2004 SCMR^ - , *•' • DEOfF) Swabi, 2nd appeal/'
made/submitted. 1st appeal '"November 2017 to DtO(h b

.,.p,cs^ati^vasmadetoW)cn05rt.^l7^h^^

"The accused ChowKidar has stated >" ofSk school.

action which is no! correct as he ="!,"“o3.2o'l2 and 3rd on 22.03.2012. He
, He has been given 1st notice on .1.02. „-,e Pii-cipal of the school. Alt the letters/ notices 
, bas.been issued^ show ^.^^’^liXar and department .received no

. issued 10 him did not recei v- ^ y ■ - bv the Principal that the person has
response. The depailment has ^ yh^. total period of His abscontion is more than 04
9b.scunaed from the .aw of the.iaU. ..inful absent up to November 2017, ■

. , he»,ii:;morp'^-of;car;' and in such cases the right of the re-instatementof au

ornciul.nutom^ica.lly vanishes.-

I . ifa

appeals while the rules.do not allow for repeated 
' ' is not rejected/decided. it has-been appeared m

. 2007 PLC CCS)15. The accused

• !•

.3.

I

• 4.

■;

|.
^ /

iDATTE



. - - , ... • . vT

. V ,, *

3. ‘liie EDO post abolished on 31.12.2012 and on 01.01.2013 two new entitles 
established in E&SB Department with nomenclature of DEO(Male) and pEO(Female). 
Thus the staff and record was also separated and the Ex-Chowkidar remained at the 
Strength of the DEO(F) and in lhe process of bifurcation his case remained out sight and 
could not IS!&-processe^ properly.

were

r

/•
* t.

<1 •
f

/

districted: ICER.}■

sCM^LE) SWABI
Endst:No.. • / .

Copy of the above is forwarded to the;- \ >
1. Director Elementary & Secondary Education Khyber Pakhtunkhwa, pWhawar.
2. Dibiricl Education Officer (Female) Swabi. ^ ,

DISTRH^
(MALE);

I
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.!’ -Service Appeal No: ^:^2018 \ /'
V)y

'■ '"^y;!y v.yy ^
...

* ;;Ufc*0
i: ■

I ;
■ ■ .MoHanunadZekria Vo Mohammad Kaeemr/o Mohallah Sheikh Abad; Post 
'’Office.Shawa.Tehsil Razzar District Swabi.

i

imI ;

..ft. Appellant■j .

. y.-. • ■ •

••■ •' ■ .-VS ..

,i.: Gbyernmehtof Khyber Pakhtunidiwa through Secretary Elementary & 
>■: S.ec6ndajy Educationi Civil Secretariat Peshawar,

... .;,2r Director Edticatipn,.Khyber Pakhtunkhwa civil Secretariat Peshawar.
. 3i District Education Officer (F) District Swabi.

;4.\ pisUrict ^pcation.Officer (Male) District Swabi. V
■ ';;5. Principal Government GirU Higher Secondary..School Sha-vya Tehsh 

. Razzar District Swabi. . .
■ 6. Executive District Officer Schools and literacy Swabia : ■

*
I

. r-

I
• ;i

iiS
t

Respondentsif.- 
• ••

I*

. ;
APPEAL U/S 4 OF THE SERVICE TRIBUNAL ACT 1973.WHERF,RV THF.
APPEAL giLED BY THE APPELLANT AGAIN.ST THE^ORDER dXteD
NIL FOR HIS REINSTATEMENT WAS PISMISSeId ON 26.03.2018.

m
W

I
I

PRAYEkt-
t

on. acceptEihte . of this appeal the impugned order No.2864 datedI

.m : 26;.'03;2018 and the order'dated Nil, whereby the'appellant was revised posing be
.. .. ‘ set'aside ahd the appellant may graciously be reinstated to tlie post of Chowkidar
I

in'the large interest of justice. .I

y.i \:
. ResnectfuilV Shewethi

I

i

. ■1.^ ^
I

' The Appellant was appointed as Chowkidar .in Govt. Girls Higher 

;■ -a: /..Secondary School Shawa Tehsil Razzar District Swabi., (Copy of the

' T.-

f/y;
;€•t.;1

‘i: ••
appointment order is annexed as annexure “A”)(

Ir.
-I ' The appellant is ,Serving the department from his appointment to the ' t >f i- i-

. f best.pf his'capability. ; ,I

r

; ■
V

4‘

5 • mf rrfriimM'<in~ii"fT.'-r.*,
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... ■<>' ' • •I!
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^ ■ V.Theappell^t')yaschflrg^dinaniurdercascon 01.02.2012;(Copyo,r
•die FlR'la annexed as aiinexure.‘‘B ’

■■ ’• ‘ ... ,• . .. ^

. 4;. .'Ihe ippe]la^'ljep.amy fo^tive from ldiv after being-charged in the. ’ >
>. .. riiiird^rcaseirientioneiabove. .

‘ .

V ■••5. TOe appellarft ww acquitted'by the learned Additional Session Judge-’’ ■. 
-;iy-swabi‘pni25.03.201’$fromthe.chargcs leveled against him’on.the, '•

. basis pf.cdmljfomise. (Copy of the order dated 25.03.2016 is annexed ',
'■/asahnexUre’“C”). ' V.':

i.- •
'.'.r t .

1 \
•• Sv-, ! •

f
t

i• s
r ■ • % .. .

5

\

?
i

1.^

I

,6. .The appellant after his = acquittal approached the respondent.for his . 
postingiagainstthe post of Chowkidar by filing representation/appeal, .

' but his-ippeal.was.disraisscd vide order dated 26.03.2018.(copy of the"

■ application/appbal and.brder are annexed-as annexure “D”);. * ■
■7/; That the appellant being aggrieved hence,. approaches this Hon’ble ' ’
' r ^' TribUnarin appearon die following'arhongst other grounds:--,
GliOUl^gir

. r' I
yi

. : I
■r .

I

r ■•: r

:
•'i. : , .*

>.
-a) .'Because the'non posting of the appellant by the respondent is illegal .

• void ab:initio;arid against the norms-of justice;
:b) Because'-^ere is no order of suspension nor any other order regarding. ■ 

his-dismissed,'.but even:-then, he is not been given a post.which as
arbitrary: and malafide at the hands .of respondents. -

^ • ■- . ='

■ ;'c)' Because-the .appellant are running from pillor to post',as both .the 

District Bduc&tion Officers (Male/Female) are not considering him for . 
pasting,

■ d)-Because the.;npn;postmg.qfthe appellant by the respohdents againsf the '
' ’ * ■ ■ ' ’ ' ' ' . ■

■■' 'seat of.Chowkidar is exceeding of jurisdiction not vested ip them under -
■ ihelaw- ,

e). Because=the.:appell4nt is.poor person and there is no other source of-his 

mcbTrie,‘but inspite ofthat the respondents ^e not considering him for - 

. " Ms posting/‘
■,f) .‘Xh'at-any; other grourid-wU be.'taken.at the time of arguments, with .the ■■,^rrf;^:vy.v

■ kihd^.pcrmissiqfl of tMaHPh’bleCouid^^ y
: ' li is therefore, most humbly prayed that on acceptance of this; ■

^ ; ...app.eal-..ithe-..respohden^'''may graciously- be directed to post ■ tlie

..
•.:Ii
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I

.appellant ag^st^e seat of Chowkldar in the larg
Any, othe^ relief, which is not specifically asked for and deems

appropriate iii the . circumstances of the case may also be granted to the 

appe&ant.

{

e interest of justice
;

1

; 1
I

fI
I• ; •I ,*

1 Appellant
f

Through. .1 •';!

(Abi^Aii

Advocate, Peshawar;
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TllIBUNAL,
PESHAA\^

Service Appeal No. 628/2018. ■ . '
Muhammad Zakria S/0 Muhammad Naeem R/O Mohalla Sheilch Abad, Post 
Office Shewa Tehsil Razzar District Swabi

I

; Appellant

VERSUS• ;■

Secretary to Govt;of Khyber PakhtunJohwa E&SE Department Civil 
' , ■ Secretariat, Peshawar.

■-2. ■ Director E&SE Kliyber Pakhtunlchwa, Peshawar,.
pistrict Education Officer, Elementai7 &Secondary Education ;

: (Female) Pistrict Swabi: _
District Education Officer, Elementary & Secondary Education (Male) ••

1.

• 3-. ■

4.. ;
' District Swabi.-.

■ Principal GGHS.'S Shewa Tehsil Razzar District.Swabi.
Executive District Officer Schools & Literacy Swabi.: Respondents

• I

• 6.

PARA WISE COMMENTS ON BEHALF OF THE RESPONDENTS No. 1 TO 6
I

Respectfully Sheweth 

. PRELIMINARY OBJECTIONS.

1. That, the-appellant absented himself from duty w.e.f. 02.02.2012 without.
' giving any information to the department and was removed from service on

• r9.02.20I3. Hence the appeal is not maintainable.'.
2. That the appellant was appointed against Chwokidar post.oh contract fixed 

,pay salary basis and subsequently regularized but he left the department
■ •without any permission/information on 02.02.2012 . Hence the appeal.is

not maintainable. •’
3. - . That, the .instant appeal is badly time baiTed because he was removed from- .

service On 19.02.2013, while he filed appeal in November,. 2017. Hence the •
■ appeal is not maintainable. ,,

4. • Thai the appellant has no locus standi or cause of action to file the instant
t appeal. .

5. That the appeal is bad for misjoinder and non joinder, of necessary party. .
6. • Thai the appellant has not come to the Tribunal with clean hands. Hencp

the appeal is not maintainable.
7., That the appe.llant concealed the materia! facts from Honourable Tribunal. • 

Hence the appeal is not maintainable. ■
8. . That.the appellant is, estopped, by his own conduct to file the instant appeal.

•Hence the appeal is not maintainable. ■
9. That the appellant did not impugned his removal from service order. Hence 

the appeal is not maintainable.

FACTS.
1. ; That the para relates to the appointment of the appellant as Chowkidar.at' . 

-GGHSS. Shewa. He .is.concealing the fact, that his appointment was on 
contact fixed pay salaiy basis and subsequently regularized-w.e.f,
01.07.2008. The appellant was removed from service due tp his willful 
long absence, after observing all the codal formalities in this regard. He

. I

I .



I ■'
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■K

.ft!eda>ritpetitionNo.l513-P/2018on,09.03.201Sandalsofiledthe .
instant.appeal on 19.04.2018 on the same stance/plea, which is illegal and..
unlawftjl.'Grounds'ofWritPetition, comments,'absence notices, Removal ; 
from service order, Civil Service Appeal rules'1986 annexed as annexure-'

A,B,e,D & E.

2.' ' Incorrect, hence denied. The appellant is not serving now. It is obligatory, 
for each and every Government servant to discharge his duties up to the

■ entire satisfaction of his superiors and up to the best oi his capabilities,
• because he is paid for his job, failing which is liable to be treated under. 
‘E&p Rules, 2011. When he absented himself willfully, he was removed 
form service on 19.02.2013.

That the petitioner himself confes.ses charge of murder against him, but he 
failed-to inform the department well in time as'per rales. This act of the

■ appellant divests him. from the right to remain in service. As per 2017 
SC'MR' 965," Act of absconsion or being fugitive from law could not .be 
regarded as a reasonable ground to explain absence". Judgments annexed as
F,G&H.

That the appellant himself confesses that he became fugitive of law after 
being charged in the murder case. " Act of absconsion or being a fugitive 
of law could not be regarded as a reasonable ground to explain absence".

■ The same is reported in 2017 SCMR 965. As he has already been removed ■
■ from service on 19.Q2.2013 after observing all the codal formalities due to 

■' willful 'absence from duty, he has no vested right to be (posted against.
the Chowkidar post..

' Thai the appellant himself confesses that he was acquitted by the learned 
Additional Session Judge-IV Swabi on 25.03.2016 from the charges leveled, 
against him on the basis of compromise. The acquittal, was not. ,an- 

. . • • honourable acquittal. If shows that' the appellant could not remove the. 
allegation of murder .'through legal proceedings on merit but the acquittal 

• was given only on. the.basis of compromise, which does not prove the,
validity of the charge or otherwise.. It ?an not be assumed that the appellant . 
has proved his .innocence. Furthermore, his removal from service had 
already been made due to his willful absence under E&D Rules, 2011 on 
19.02.2013. . ■ , ^

That the'appellant submitted belatedly more than one appeal which the • 
rules do not allow for repeated appeals/representations when the first one is
not rejected/decided. It has been reported in 2001 SCMR 912,2004 SCMR 

■49.7, 2009.,‘PL,C(CS) 89, 2007 PLC(CS)15. The appellant made/submitted '
■ first appeal in November,.201.7 to DEO(F)Swabi, 2nd appeal/representatioh 
.was made to DEO(M.) .SWabi on 05.12.2017., both the appeals were badly

■ time barred, He has also been made/ submitted another appeal to DEO(F) ' 
Swabi on. 19.01.2018 without knowing the rejecti.on/acceptance of the

^ previous one. When .the appeal before the authority is .time barred, the 
appeal before the Tribunal is also time.barred and hence not maintainable.
Ashe has committed- moral'turpitude, hcncc. he is not entitled to -be , 
po-sted/reinstated as chowkidar. The saiuc is reported in 2002 SCMR 1691..

!• •

I ,

I
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The appellant Knocked at the door of Honourable Court before 90 days. 
■ after filing the 3rd departmental appeal which .has no legal effect. He filed a

09.03.2018 and also' the- instant servicewrit petition No.l513-P/,2018 on 
appeal No.628-20r8 on 19.04.2018 on the same stance/ plea. The writ 
petition was decided on 14.01.201,9. Therefore, the instant’service appeal is . 
not maintainable and is liable to be dismissed.

That.appellant is not an aggrieved person at ail. Hence has no cause of 
■ action to file the instant ser\'icc appeal inter-alia on the following grounds,

• 7. .

Grounds
Incon-ect, hence strongly denied, the non posting/reinstate.ment of the 
appellant by the respondent is legal, genuine and according to the norms of 
justice because he has already been removed from service on 19.02.2013. '

a,

IncoiTCct, hence denied, according to.Khyber Pakhtunkhwa Government 
servants conduct rules, 1987 rule 20, he has committed-misconduct. This 
rule states," If a government servant is involved as an accused in a criminal 

he' shall bring the fact :of such involvement or conviction as the case 
be to the notice of the Head of office or department immediately or if

b. .

case,
iTia>’
he is arrested or released' on bail, soon after such release". As' if .was 
mandatory for the appellant to' inform head of the department about his 
involvement but he .did not do so,' hence, he committed miiponduct as per 
E&D i-ules 2011, 2(e)'(ii) which states that misconduct includes conduct, 
contrary ' to Government of Khyber. Pakhtunlchwa Govenmient 

.Servants rules 1987 for the time being enforced. He .has already been

I

■ removed from sendee due to willful • absence on 19,02.2013. He .is.'
• concealing the fact of his removal from service.

Incorrect, hence denied. He has been • sent absence notices by the 
Principal .of concerned school.- He hds been served with first notice on' 

..21.02.2012,2nd on 08.03.2012 and 3rd on 22.03.2012. All the letters^, 
notices issued to him, the department received no response from hiifi.

■ Furthermore, it is stated that thfe EDO Schools and Literacy post was ' 
abolished on 31..12.2012 and on , 01.01.201-3 two new entities were •

■ established in Elementary & Secondaiy' - Education Department .'with .
■ nomenclature DEO(Ma!e) & DEO(Female).> Thus the staff and record was 

also separated and the Ex-Chowkidar remained at the strength of 
DEOCPemale) and in the process of bifurcation his- case, remained out - 
sight/misplace and could not process properly in time. Although his 
misconduct and willful absence had been proved, and thus he has been 
removed, from service by- DEO(F) Swabi after obseo'ing'all the codal 
formalities/legal procedure 19.02.2013.-

Incorrect, hence denied. He is not entitled to be posted/reinstated due to his 
willful .absence and negligence. Furthermore, due to his willful absence he • 
has already been rerrioved from'service after observing ail the coda! 
formalities/legal requirements'on 19.02.2013. •

c.

-1

d.
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e. Incorrect, hence denied. What was the source of his income in absconsion, . 
Ignorance of law is no excuse. His removal from service has'already been 
■made due to his willful absence after observing ail the codal formalities'/ 
legal procedure on 19.02;2013;

I

That the respondents seek permission lo raise other grounds/points on the . 
day of arguments.

I ’ * . ■

In.view of the above submission, it is very, humbly prayed that the 
service, appeal, may very graciously be dismissed, w.ith ■ cost in favour, of the, 
respondents.

f. •.

• I

Director Elementary & Secondat7 
Education^ Khyber Peshawar. 

Respondent No.^

Secretary
I E& SE Deptt: Khyber 
Pakhturikhwa, Peshawar 

Respondent No.1• I

. AD/0"V’
\.

OfficerDistricrEd^
. (Male) Swabi 

Respondent No.4 & 6

District E< icer
(Fema(e|^wabi 

Respondetu No.3,5&6

Affidavit

I do hereby solemnly affirm and declare on oath that the contents of the 

comments .submitted by respondents is true and correct to the best of my 

knowledge and belief and nothing has beep concealed from this Honourable 

Tribunal.

\
A

DISTRICT EDUC^ON OFFICER 

(FEMALEpSWABl
Kr!=r.

i '
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IN THE PESHAWAR HIGH COURT, PESHAWAR. • ; 

■JUDICIALDEPARTMENT ' - ^

W.P No. IS13-P/2018. • ■

■ '1

: V.

i/r (;. t ••I

:.i..

• : 
• :•> •. ••r $

I JUDGMENT
■ I- »■

14.01.20i9Date of hcQring_
• />Va.:

Petitioner (s) (Muhammad Zakria) By Mr. Abld A1
Advocate,•N‘. •

JK'. ■
.■t

;
Respondent (s) (Government of Khyber; PakhtunlcH>ra“'^t\fOU^

Sccrctajy Rlcmenlniy & .Secondary', 
Civil Sccrcujfiot Pcsiiawarand others)
QyMr. RahNawazKhan, AAG.

"V?. •;
•j*•, •

•1< ,
■f ■ ,■ ♦ . •

Muhammad 'ISHTIAQ IBRAHIM. Ji-

Zakria son of Mohammad Naeem, the.petitioner,

has invoked the Constitutional jurisdiction of this

Court under Article-199 of the Constitution of .

Islamic Republic of Pakistan, 1973, prayihg.for:

‘7/ is, therefote, most Humbly 
prayed that on acceptance of 
this writ petition, the 
respondents may graciously be . 
directed to post the petitioner. 
against the seat of Chdwkidar • 
in the large interest of justice. ”

2. In essence, the grievance of the petitioner is

that respondents No.3 dl: 4 are not considering the

appeal of the petitioner for posting him ,against the

seat of Chowkidar.

I
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3. The respondents were pul 10 notice and they 

have submitted their para-wise comments to the 

writ petition, wherein they denied the assertions of . 

the petitioner.

4. 'fhe moment the case was taken up-for 

hearing, tlie learned counsel for the- petitioner 

submitted that after submission of tlic comments 

by the respondent, wherein it was contended that 

the petitioner was contract employee,, but during 

the pendency of this writ petition, it transpired that '

the services of the petitioner was regularized in the

year 2008,, and he being a civil servant; and his

service - appeal is pending before the Service

Tribunal. 'Fhe worthy- Additional A.G present

before the Court also affimied and stated.that all .

employees including the service of the

petitioner has been regularized iri the year 2008.

In view of the above, this writ petition is

disposed of, accordingly.
Announced:
14.01.2019
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JUDGMENT ■SHKF.Y
PESHAWAR HIGH COURT. PESHAWAR

fflTWQRDlNATE JODICIAKY SERVICE TRIBTOVAH
JUDICIAL DEPARTMENT

w
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Service Appeal N0.O6-P of 2021

Kalini Arsbfld Khan 
■■Vs.

Peshawar High Courts Peshawar through 
Registrar and others

Date of hearing
AppellantCs) by: M/s. Hamid Ali Shah, Advocate

and Barrister Syed Mudassir 
Ameer.

18.12.2021
I

Respondent(s) by: Mr. KhaUd Hehman, AAG
afdngwitb Syed Shakir Hussain 
Shah, Litigation Assistant, 
Peshawar High Court, Peshaw'ar.

Respondents by:
(No.4,9aGi<nO)

In person.

"kitifiKitit

JUDGMENT
******• (

IJAZ .ANVPAlR* J. Iliis appeal has been filed under 

Section 5 of the Khyber Pakhtunkhwa Subordinate Judiciary 

Sendee Tribunal Act, 1991 against the letter bearing 

No.3784/Adiim dated 13.03.202] issued by the Registrar, 

Peshawar High Court, Peshawar, whereby, appellant 

conveyed the decision of the Hon'ble Administration 

Committee regretting his application/departmental appeal for 

fixation of seniority amongst his batch-mates.

In essence, initially appellant was appointed . 

against the post of Additional District & Sessions Judge vide 

Notification dated 22.02.2005, pursuant to the judgment of

I '

was r1

II

2.

I ,

r%

.' I
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, the Hon’blc Peshawar Court, and now serving as District 

& Sessions Judge, however, is claiming seniority with effect

w

I

from the date of Notification dated 19.09.2001 when his other

colleagues/batch-mates were appointed in the same selection

process, with ail back benefits.

In vie\v of the averments made in the instant3.

appeal, comments were called from the respondents who

furnished the same accordingly.

4. Learned counsel for the appellant argued that

appellant was deprived of his appointment as Additional 

District & Sessions Judge with his batch-mates who were

; appointed vide Notification No.92-J dated 19.09.2001 and as

such, on his appointment dated 22.02.2005 issued pursuant to

the judgment of the Division Bench of the Plon’ble Peshawar

High Court in W.P, No.l412-P/200l dated 09.04.2004, he is

entitled to be allowed seniority with his colleagues. He 

fruther contended that in terms of Section 8(3) of the Khyber . 

Pakhtunkhwa Civil Servants Act, 1973 (hereinafter to be
I

I

referred as “the Act”) read with Rule 10(a) of the Khyber
I

Pakhtunkhwa Judicial Service Rules, 2001 (hereinafter to be 

referred as “the Rules”), the appellant having been appointed

>/

in a same selection process; as suchi his seniority is to be 

determined in accordance with the order of merit, assigned by
I

the Selection Committee. He further contended that though,

his Service Appeal bearing No. 14 of 2010 was dismissed by«

y

I
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this Tribunal vide judgment dated 08.12.2012 on the ground 

of iimitatiori, however, in view of the judgment dated 

19.12.2015,theihatterofhisseniority was reopened, because, 

this Tribunal has already struck down the seniority list dated 

14.11.2009 in Service Appeal No.02 of 2009 etc which was 

maintained by the apex Court in Civil Appeals No.ll71 to 

1192 of 2013 dated 11,05.2015. It would be pertinent to note 

that the present appellant was also aggrieved of the said 

seniority list. He further argued that the recent rejection of his 

departmental appeal by the Hon’ble Administration 

. Committee is a result of certain misconception and Svrong 

opinion and as such, the order is liable to be set-aside. He 

next contended that since the issue of seniority ' of the 

appellant remained undecided throughout; as such, the

I

I r

t
I

i

' 1

r •

principle of is inapplicable to his case. He placed

reliance on the cases titled “National Institutional Faciliiation

Technologies fPvt) Limited Vs, The Federal Board of Revenuet

throueh Chairman and others (PLD 2020 Islamabad 378), Ibrar
•* 1

Hussain Vs. CoUeclor Customs and others (1997 PLC(CS) 885),

Adalat Khan Vs. MsL Beffum Bibi throueh Leeal Heirs and

another (1991SCMR13S1). Shah Behram Vs, Akbar Khan and

another (PLD 1992 Peshawar 18). Quetta Development Authority

Vs. Abdul Basit a021 SCMR 1313L Jamal AU Vs. Enerjneer-in-I

Chief. GHO. Rawalpindi (1998 SCMR 24721 Hameed Akhtar ✓
y Niasi Vs. Secretary. Estabtlshment Division, Government of , ,

Pakistan fl996 SCMR 1185). Government of Punjab throueh •

«
• j

-I.
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Secretary Education, CivU Secretariate Lahore and others 

^ameena Parveeri (7009 SCMJR 7). Rasool Khan Vs. PmdttTaHnn 

qL Pakistan Jhroueh Secretary. Ministry of Information' a^d

Technolosv (2021PLC fCS) 14) and unreported iudantni dated

J6.I0.20I7 passed by the Division Bench of the Hon*bte
t

Peshawar Hiph Court In Writ Petition No.227~M/2014”.

On the other hand, the learned • AAG, 

representing the respondent-PHC, assisted by the added 

respondents in person, contended that appellant has not . 

questioned the seniority list circulated in the year, 2004 and 

2007; as such, his objection to the seniority list *as it stood on 

14.11.2009' was hopelessly time barred and was rightly . 

dismissed by this Tribunal on 08.12.2012 and as such, this 

appeal is not maintainable. It -was further contended that 

neither in the earlier writ petition questioning his non-, 

appointment nor in the order of the Division Bench , of the 

Hon’ble Peshawar High Court, any order pertaining to his 

. seniority was passed, because,. merely an order for his 

adjustment was issued; as such, his present‘ prayer is not 

legally tenable. It was fiirther argued that reference of the . . 

. appellanttotheorder.of.theapexCourtdated ll.05..2015 isof 

: no help to him, because the appeal was conditionally 

withdrawn and as such, the matter Has become past and 

. closed matter. It was further ^contended that initial 

representation of the appellant to the seniority list was 

hopelessly barred by time, besides, under the law, s^ority

5.
t .'

j

-

■1} ■ •
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%cannot be conferred from a retrospective date to the 

appointment. It was contended that seniority is to take effect 

. from the date of regular appointment while all the added 

respondents were fippointed/promoted .much before the 

appointment of the appellant and as such, appeal in hand is 

liable to be dismissed. In support of such contentions, reliance 

is placed on the- cases **Sarosh Haider Vs, Muhammad 

Javed ChundHffar and others (PLD 2014 SC 338). Wazir Khan

Vs, Government of NWFP through Secretary Irrigation.

V

I r

I

Peshawar and others (2092 SCMR S89). Fida Muhammad Sanai
• I

Vs. Chairman. Federal Service Tribunal. Islamabad and others

(PLD 1996 SC 845) and Muhammad Tufail Mir and others Vs.
■ * *'

Secretary Electricity Department. Arad Government of the State

of Jammu and Kashmir and others (2017 PLCfCS) 1457}”.

6. Arguments heard and record perused.

During the course of hearing oh 16.10.2021, the 

learned AAG has pointed out that tlie Judicial Officers, 

against whom the appellant is claiming seniority, have not 

been arrayed as respondents in the instant case and as such, . 

. on the directions of this Tribunal, appellant submitted 

. amended memo of addresses of the parties and as well 

impleadment application containing the names of a:bout ,38 

District & Sessions Judges, icy were accordingly impleaded. 

The added respondents were served and out of which

■ 7.

P

.■ I

respondents No.5, 12, 15, 20, 21. 23, 26, 31, 32, 37 and 40

have submitted their cognovit, whereas, respondents No.4, 6
I

.1

.V
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to 10,22 and 28 intended to contest the appeal in hand; while,t ■

Sm/

respondents No.ll, 13,14, 16 to 19, 24, 25, 27, 29, 30, 33 to

36, 38 and 39, despite service, were not in attendance; as 

such, were placed ex-parte; while respondent No.3 has retired 

from service; similarly, respondents No.6, to 8 as well as their 

counsel, despite service, failed to enter appearance.

The following questions have arisen out of the 

arguments of learned counsel for the parties; which require

1

resolution:-
• I

1. Whether the instant Service Appeal is barred by 

limitation/being past and closed matter? .
2. Whether the instont appeal is hit by principle of res- 

judicata?
3. Whether die appellant can claim seniority with his batch . 

mates when there was no direction of the Hon’ble 

Peshawar High Court for allowing him seniority and that
, seniority to be given effect from regular appointment?

• - . j-
, 1. Whether the instant Service Appeal is barred bv

limitation/beine past and closed matter? I

9. In order to ascertain the fact about the

circulation of seniority list of the Additional District & 

Sessions Judges *as it stood on 17.11.2009’, we directed the 

representative namely Syed Shakir Hussain Shah, Litigation 

Assistant, Peshawar High Cpurt, Peshawar for production of 

seniority list so circulated, which he produced accordingly. 

The record, so produced, transpires that the seniority list of 

die year, 2007 was a provisional seniority list and it remained 

disputed, because, the record, so produced, contained

y

I •,

7
• I
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numerous objections which remained undecided, while 

objections regarding circulation of seniority list of the year, 

2004 are not applicable to, the case in hand, because, by then, 

appellant was not in service, as he was appointed, pursuant to 

the judgment of the Hon’ble Peshawar High Court, 

22.02.2005. 'Dius, merely, because, certain tentative/ 

provisional seniority lists were issued and not questioned 

before this Tribunal, at the relevant time, are not legally 

tenable, because, only a final seniority list can be questioned 

before the Tribunal in terms of Section 5 of the Khyber 

Pakhtunkhwa Subordinate Judiciary Service Tribunal Act, 

1991. Reference can be made to the case titled Riiyi

.*
■- w ., ■

I r

I

on

1

■ I
p ■

I

)

t

and OS others Vs. Maasood Ahmad and OS otherx iPl.Ji 1981 SC
.1

The record fiirther transpires that the appellant 

submitted representation for tlie first time against the 

seniority list ‘as it stood on 14.11.2009’ on 14,01.2010. Bie 

reason, so advanced for condonation of delay befiire the 

Tribunal regarding delay in submission of the departmental 

appeal, was that at the time when the said seniority list 

circulated, he was already granted study leave on 04.11.2009 

and he relinquished his charge on 11.11.2009 and that he was 

heyer communicated the final seniority list, albeit, this 

Tribunal vide its judgment dated 08.12.2012 dismissed his 

Service Appeal, the reason for delay in filing departmental

10.

was4

Cl

I .

I

I

V

r

f
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\
appeal was duly reflected in the leave granting order of the 

apex Court in CPLA No,382 of 2013 dated 15.05.2013.

it is pertinent to mention here that on the 

circulation of the seniority list dated 14.11.2009, the seniority 

of numerous Judicial Officers was disturbed and about 21

; w

11.1

\

Service Appeals were filed before this Tribunal. This

Tribunal vide consolidated judgment dated 26.08.2013 in• 1
t

Service Appeal No.02 of 2009 struck down the orders of the 

Hon’ble Chief Justice dated 13.08.2009 and the subsequentI '

seniority lists so issued. The order of this Tribunal was

assailed before the apex Court and it was duly maintained

vide order dated 11.05.2015 in Civil Appeals No.ll71 toI

• II

1192 of 2013 titled “/fee Re2istrar. Peskawar ffieh Court.

V Peshawar ys» Shafiaue Ahmad Tanoli and others”. It Will not be

out of place to mention here that in the above Judgments, an

order of the Hon’ble Chief Justice dated 13.08.2009 was

questioned which was the, basis of adversely affecting the 

seniority of the Judicial Officers and this Tribunal and as well 

the apex Court held that t^e decision about the terms and 

conditions of the service of the Judicial Officers could only 

be made by the Hon’ble High Court and not the .Hon’ble 

Chief Justice alone. Thus, on the decision of the apex Court 

maintaining the judgment of this Tribunal, the seniority list, 

so issued. Was struck down and the Judicial Officers who 

. have questioned the orders adversely affecting their seniority,

I

y

Ik

a

I.

' I r
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their representations were deemed as pending before the
! • .

Hon’ble Administration Gommittee of the Hon’ble Peshawar
V

High Court.

12. Thus, when Civil Appeal No.521 of 2013 filed 

by the appellant against the judgment of this Tribimal dated

08.12.2012 came up for hearing before the apex Court, there

was nothing left for adjudication before the apex Court and ,
1

that’s why, it was conveyed to, the apex Court in the same 

manner. For reference, the order of the apex Court is 

reproduced as under, because, much has been said, about this

i '

judgment.

**M1AN SAOIB NISAR. J. Learned counsel for' the 

, appellant states th0 In the light of the judgment pa^ed in 

CivU -Appeals No.I17i to 2292/2013 titled. -Registrar^ 
Peshawar High Court Versus Shafiqtu Ahmed Tanoli kic 
dated 11,05.2015, the present appeal is rendered 
infructuous. However, if any relief has been granted on 

account of the said Judgnvrnt, the appellant *tppl^ to^ 
the concerned authority for redressat of his ^ievance. 

Disposed of accordingly.

• Mian Saqib Nisar, J
Sh. Azmat Saeed, J 
QaziFaezIsa,J»

The order of the apex Court, in no manner, has 

tied the hands of the appellant from agitating his matter of 

seniority rather has given new life to the matter of seniority to 

the appellant. Infact, appellant was allowed to apply the

13.

concerned competent authority for the redressal of his 

grievances, in case, any order regarding seniority is passed in 

fevour of the Judicial Officers, pursuant to the order passed



I
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;by the apex Court vide dated U-05.2015 in CivirAppeals 

No.H7l to 1192 of 2013. It being relevant at this stage to 

bring this fact that before the above judgment of the apex 

■ Court in the case of appellant, the question of seniority was 

discussed in the meeting of the Hon*ble Administration

07.05.2014 and the Hon^ble

(

I

;

: Committee held on

Administration Committee decided that seniority of the

appellant will be re-fixed in the light of the judgment of the

Hon*ble Supreme Court of Pakistan (uadedine provided for emphiiu). 

Again, when the issue regarding the seniority of the appellant
• ' j

was not decided, he approached this Tribunal in Service 

Appeal No.06 of 2016, however, during the pendency of that

I

I
I

appeal, the case, pertaining to his promotion, came up for 

hearing before the apex Court on 16.11.2020 and the apex 

Court disposed of his appeals with tlie following

observations:-

"The onty grievance of the appellant is that his case for 
consideration of his seniority is. pending before the 

Administnaion Committee of the High Court and 
■ requests that observation be made that stah case of 

the seniority of the appellant may be considered at any 
early date and decide by the Administrative Committee 

in accordance with law.
2. The appeals are disposed of accordingty”.

• \

I.

14. In the light of the order of the apex Court,
I

Service Appeal No.06 of 2016 of the appellant was disposed
t

of in the same manner by this Tribunal vide order dated 

23.01.2021 and the Hon’ble Administration Committee of theI
f

[

i

»
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Hon'blc Peshawar High Court was requested to decide the 

case of seniority of the appellant in the light of the judgment 

of the apex Court within a period of two months. This is how,

: the Hon’blc Administration Committee considered the ease of 

appellant for seniority and it was regretted duly conveyed to 

him vide the impugned letter dated 13.03.2021, Thus, the 

above facts clearly suggest that the question of seniority of 

the appellant never decided nor attained finality at any stage 

nor it can be’ termed as ‘past and closed matter’. The 

judgment of this Tribunal dated 08.12,2012 cannot be made a 

hurdle in the case of the appellant, because, it was duly

I

*

4
i

I

[

I

s'

questioned before the apex Court and when the impugned 

seniority list was held to be issued without lawful authority.

the question of seniority of the appellant was, thus, required(

to be re-determined.I.

In view of the above, this Tribunal is of the firm15. <»

view that appeal of the appellant before this Tribunal is 

within time against the final order/letter dated 13.03.2021.

The law on the point is clear that he has either to file Service
I

Appeal after completion of ninety days of filing his 

departmental appeal or to wait till the final outcome of his 

departmental appeal.. Reference can be made to the cases 

titled "Sved Firdos All Vs. Secretary, Establishment Division.

1

/

*2

Islamabad and 02 others (1997 SCMR 1160), Muhammad Jan

Marwai and another Vs. NarJr Muhammad and 17 others (1997

SCMR 287),- Mir Aiab Khan and another Vs. Deputy Postmaster
I . .

%■
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General, SRP, Dera Ismail Khan and others (2013 SCMR1053),• W

Anwar Muhammad Vs. General Manager, Pakistan Railways,
I

Lahore and another fI99f SCMR 950) and Muhammad Aslant

Javed Vs. Government of Pakistan through Secretary.
I

Establishment Division. Islamabad and others (2002 SCMR

1383)**.

2. Whether the ipstant appeal is hit bv principle of res-
indicata?

J

We have noted that the Division Bench of the16.I

Hon’ble Peshawar Hi^ Court, while hearing WMt petition of

the appellant against the denial of his appointment, has

allowed the same as prayed for with directions to the 

Competent Authority to appoint/adjust and accommodate him 

as Additional District & Sessions Judge on the available seatt

y ■vide order dated 09.04.20Q4. Similar is the order of this ''
4 *

Tribunal pertaining to the seniority which was decided and 

dismissed on 08.12.2012 on the ground of limitation, 

however, we are of the view that at the time iOf his

n

■A

appointment, it was specifically held by the Division Bench

of the Hori’ble Peshawar: High Court that he remained on the 

top of the merit list alongwith his colleagues. Thus, it has not 

given any findings denying or restraining the appellant from 

ablating the matter of his seniority. Similar is the case of this 

Tribunal dated 08.12.2012, as discussed in the above paras, 

that judgment has never attained finality as it was duly 

questioned before the apex Court and when once the seniority

I r

^ .

I .

. I

*
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list, so questioned, the judgment of this Tribunal no more 

remained in the field, because, the apex Court in its judgment 

has again allowed the appellant to re-agitate lus grievances of 

.seniority. Thus, the lis between tiie parties has never been 

finalized nor taken to the logical end mther throughout.

remained disputed, .as such, the principle of rei-yWicOm, as

argued, is inapplicable to the case in hand.

2. Whether the annellant can claim seniority with his 
batch mates when there was no direction of the_Hon*ble
Peshawar Hiph Conrt for allowing him seniority and
that seniority to be given effect frem regular

, aPDointment?

" . 17.

•, •V'- t

The unfortunate aspect of the case is that

despite the fact that appellanfsecured first position in the

vratten test and . as well in the selection process for ^

appointment against the post of Additional District &

Sessions Judge, was deprived of his appointment and instead,

four Judicial Officers, presently none of them in service, were

appointed vide Notification dated 28.08,2001. It is pertinent

to mention here that Writ Petition No.l412 of 2001 filed

^ against the denial of his appointment was decided in his

/ favour with the following directions;-

"As a sequel to above discuishn, we are constrained to 
allow the writ petition No.1412/2001 filed by Kaleem 
Arshad Khan petitioner as prayed for with the direction 
to the competent authority to appoint/adjust and 
accommodate the petitioner Kaleem. Arshad Khan as 
Additional District <£ Sessions Judge On the available 

seat while the connected Writ Petition No.645/2002

ii
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I

yffffrf by Muhammad Saeetl petHioner is hereby dis~ 

attowed**.
V

♦

The memo of Writ Petition, annexed with the ■ 

reply* depicts that it was one of the prayer of the appellant as
I ’

“respondents No.}. 2 arid 3 be kindly directed to issuA 

nppaintment order to the petitioner and other candidaiesjn 

accordance with the merit list duly made and finalized by. the

18. /

i
I

I

Selection Committee”. This fact duly considered by the

Division Bench of the Hon’bie Peshawar High Court in para-

22 of its judgment which is reproduced as under:-

“The record reveals that the petitioner secured li9 
marks in the written test held on 21.4.2001 while 
Muhammad Saeed secured 114, Tariq Yousafzai 113, 
Sardar Muhammad Irshad 111, Jamaluddin 110, 
Muhammad Zubair 108, Muhammad Muqtada 107, 
Mah Talaat 107 and Shatter Khan 105 out of 68 
candidates appeared in the written test- Total 20 
candidates were qualified including Kaleem Arshad 
Khan and Muhammad Saeed Khan petitioners for 
interview. In the comments, respondent No.3 admitted
as correct vide Para 8 that the petitioner ranked at top in 
the test and Interview. It is astonishing to note that 
result of viva/interview is missing and not available on 
the relevant record”.

■ % .

»

✓
\ .

K

1

I

We have been informed that the judgment of the 

Hon’bie Peshawar High Court was assailed before the apex 

Court in CPLA No. 1418 of 2004 but was dismissed for non-

19,

I

,/

prosecution on 30.11.2004. Application for its restoration was 

filed, however, the said application was subsequently 

withdrawn on 10.02.2005, and thereafter, vide Notification 

dated 22.02.2005, appellant was appointed against the post of 

Additional District & Sessions Judge.

t

1 ,

\

■ \

I
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Thus, from the very order of the Hon’ble 

Peshawar High Court, it is clear that in the selection process, 

appellant has topped the overall merit; albeit, for the reasons • 

best known to the Appointing Authority, he was denied 

appointment, however, the Division Bench of the Hon’ble
■ I

Peshawar High Court found that the appellant has not been 

treated in accordance with law and that’s why direction was

20.I VI'

I

1

• <
I

issued for his appointment against any of the existing 

vacancies. Section 8(3) of “the Act” deals with the matter of .
t

seniority and its fixation; similarly. Rule 10 of “the Rules” 

further elaborates fixation of seniority inter-se, the members 

of the Judicial Service. Both these provisions, being relevant,

X
' I .

i*

• (
are reproduced as under:-

**Kkvber Pakhtunkhwa Civil Sen^ants Act, 1973
S. Seniority:

<1)

(3) Seniority on itdtial appointment to a service, cadre 
or post shaii be determined as m(ty be prescribed.

I .

Khvber Pakhtunkhwa Judicial Service Rules. 2001
10. Senioritv:-

The seniority inter-se of the members of the service in 
the various Pay Scales thereof shall be determined by 
the High Court, subject to the conditions that:

(a) in case of member appointed by initial 
recruitment, in accordance with the order of merit 
assigned by the Selection Authority as mentioned in 
Rule-S;

Provided that persons selected for the service in 
an earlier selection shaii rank senior to the persons 
selected in a later selection.
(b) in the case of members appointed by promotion, 
seniority in a.post, service or cadre to which, a Civil 
Servant is promoted, shall take effect from the date 
of regular appointment to that post; Provided that 
Civil Servants who ore selected for promotion to a 
higher post in one batch shall, on their promotion to

r
, <

I

i.

:•:
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( the higher post, retain iheir emerge seniority as in 
the tower post
E^^lanation^I If a Jr, O^cer in a tower grade is 
promoted iemfiorarify to a higher grade in the public 
interest, even though continuing later permanently 
in the higher grade, it would not adversely affect^in 
the interest his/her senior officer in the fixation of 
his/her seniority In the higher grade,
Explanation~U If a Jr. Officer in a lower grade is 
promoted to higher grade by superseding a senior 
officer and suhseguently that officer is also 
promoted, the officer promoted first shall rank 
senior to the officer promoted subsequently”.

Till date, no effort was made for the

W

\
4

• \

;

21.

determination of seniority of the appellant, because, in the 

first instance, after exhausting die departmental remedies, his 

service appeal was dismissed on the ground that his 

departmental appeal was barred by time against which he 

filed CPLA, in which, leave was granted and during the 

pradency of appeal, the matter was again taken up by the . 

Hon’ble Administration Committee of the Hon’ble Peshawar

\

4

I

High Court but as pointed above, the Hon’ble Administration 

Committee in its meeting held on 07.05.2014 deferred 

fixation of his seniority and decided that seniority of the 

Officer will be re-fixed in the light of the judgment of the 

apex Court. It is pertinent to mention here that before the said 

decision, the Hon’ble Administration Committee of the

Hon’ble Peshawar High Court in compliance with the 

judgment of this Tribunal dated 26.08,2013 while deciding 

the representations of M/s. Jehanzeb and Shoaib Khan and. 

other Judicial Officers, besides, other decisions, also directed 

that revise seniority list shall be prepared/recast and uploaded

i.

I

• t

.r • ■

-t

tI )
V
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on the official website of the Peshawar High Court. Similarly,' 

after the decision of the apex Court, the matter of his seniority 

was referred to the Hon!bie Administration Committee, still 

the matter of his seniority was not discussed nor decided on 

: merit and again was declined any relief without any plausible

I

y
I

/■

//. /

and convincing reasons.

22. Section 8 of “the Act” read with Rule 10 of “the
• I

Rules” deals with the matter of seniority. Section 8(2) of “the

. • I Act” provides that "seniority of a civil servant shall bes

reckoned in relation to other civil servants belomins to the

same service or cadre in the same department or office or

not as may be prescribed". Similarly, sub-section (3) of

Section 8 provides that "seniority on initial appointmeni to a\

• /
service, cadre or post shall be determined as mav be

prescribed", while Rule 10(a) of “the Rules” prescribes that

"in case of members appointed bv initial recruitment, in

accordance with the order of merit assipied bv the Selection

Authority as mentioned in Rule-S: provided that persons

selected for the service in an earlier selection shall rank .

senior to the persons selected in a later selection "i

■ P . ■ Admittedly, the appellant has applied for23.

appointment against. the post of Additional District & 

Sessions Judge and appeared in the same selection process

whereby, four Judicial Officers were appointed vide
I

Notification dated 28,08.2001, depriving him of his

I
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appointment, while this process/selection was held by the , 

Division Bench of the Hon’bie Peshawar High Court as 

violative of his rights specific direction ' for his . 

appointment was issued. Meaning thereby that when he was 

appointed pursuant to the same selection process, as such, for . 

the determination of his seniority in terms of Rule 10(a) of 

“the Rules”, his seniority shall be determined in accordance 

with the order of merit assigned by the Selection Committee. 

The mere fact that the appointment orders were issued 

belatedly will not deprive the appellant of his seniority , 

particularly when the Division Bench of the Hoh’ble 

Peshawar High Court has raised eyebrow on the selection , 

process. Moreover, the respondents appointed/promoted in 

the later selection, prior to the appointment of the appellant, 

have no right whatsoever to claim seniority over the

I

■ .'..w

♦
i

I

•;

i

I

(I

(

appellant.

24. The Hon’ble Supreme Court of Pakistan in the
t

case titled “fParir Khan Vs, Government of .NWFP throueh
tSecretary Irrieation, Peshawar and others C2002 SCMR 889).

I

while dealing with somewhat similar situation, held that "it is 

well-settled proposition of law that the appointments made as

a result of the selection in one combined competitive

. : deamination would be deemed to be beldnpjm to the same

batch and notwithstanding recommendation made bv theI

Public Service Commission in parts, the seniority intense, the
I.

f

t

' I
'}

I
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I

aDpointees_of ihe same batch, would be determined In the \
’ V*' ■

/
lieht of merit aasieked to them bv the Publio ServiceI

I

4 # .
Cotfiml^siqn'\ Similar view was earlier given by the 

, Provincial Service Tribunat in the case titled **Musa Wazir Vs. 

NWFP Public Service Commbsion (1993 PLC(C.S) 1188)”.

I

I

wherein, it is held that '‘when the selection is made out of one 

competitive examination, it cannot be bifurcated into two or

t

yI

K more. The competitive exetmination bein^ one, the selection
4

has to ke one and it cannot be said that anv number of

selections can be made out of the same competitive

lamination. Such a practice cannot stand scrutiny or the test

of law applicable to the case”.

The above propositions of law propounded by 

the Hon’ble Supreme Court of Pakistan in the light of Section 

8 of “the Act” read with Rule 17 of the Khyber Pakhtunkhwa 

(Appointment, Promotion and Transfer) Rules, 1989 (pari 

materia with Rule 10 of "the Rules”) clearly demonstrate that 

seniority of the civil servants appointed pursuant to a same

I

25.

I . selection process, is to be determined in the light of the merit 

assigned by the Selection Committee. In the instant case, the 

: appointment of the appellant was though made 

22.02.2005; albeit, his seniority will be determined alongwith 

his batch-mates appointed on 19.09.2001. Reference can be 

made to the cases titled “Fazal Muhammad Vs. Government of

on\

• I

NWFP and others (2009 SCMR S2) and Nadir Shah. S.D.nJI

Minor Canal CelU Irrieation Sub-Division^ Dera Muratf Jnwnaii

<
I

I\

I
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fit^d 3 ofAtffy Mr. Secretary. Ifrie^tlon and f*owif Diimrtmfnf*

Balochfs^n. Quetta and 7 others f2003 PL(^(CS) 96iy\

The judgment relied Upon by the respondents on 

the case titled **Muhammad Ttifall Mir and otheh Vs. Secretary

\
• W- ■;• .

26.

I

Slectricitv Deoartment Arad Government of the &tate of Jammu

and Kashmir and others (2017 ^LC(CS) 14S7y* has its own ^

r

t ,

facts and circumstances and in that case, only determination 

. seniority to take effect from the date of regular

. appointment and th^ was no contest regarding the same :

• \

■ selection process. Same is the case titled **Sarosh Sfaider Vs,
I .

Muhammad Jay^d Chundriear and others (PLD 2014 S€ 338)”.(

In that case, the principle of estoppel was applied and the

contest was between two civil servants appointed oh the same
t

date and one of a civil servant was declared ^senior’ on the

ground of age which was never challenged for continuously 

ten years, which is completely distinguishable; being not 

applicable to the facts of the instant case. While the case titled

r

“Waiir Khan Vs, Government of NWFP through Secretary

Irrigation, Peshawar and others (2002 SCMR ^^9)” relied upon 

by the respondents, favours the case of the appellant and is 

: also relied upon by this Tribunal in the above paras.. 

Similarly, the case titled “Chairman, FBR through Member

i-

■ \

Administration Vs, Muhammad Asfandvar Janiua and other.

(2019 SCMR 349)** is also distinguishable, wherein, theI

•f

' principle of estoppel was applied and the determination of 

. seniority was in respect of the civil servants where there was
{

1

J

5
I

\
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ho question of determination of seniority of the sarnc batch in 

tenns of the merit position assigned by the Selection ,

. Committee.

•. •
• ■■

I

I.

For the reasons stated above, this Tribunal finds27.t

that the appellant has not been assigned his correct seniority 

alongwith his batch-mates, thus, the mere fact that he was 

appointed vide order dated 22.02.2005 would not deprive hjm . 

of his seniority in terms of Rule 5(c)(u) read with Rule 10 of 

“the Rules”. As such, this Tribunal holds that the appellant be

' I

4

r

i. assigned seniority with effect &om the date, his batch-matesI

of the same selection process were appointed.

This Service Appeal is allowed in the above28.

terms.

Announced
Dt:18.12.2021 . A

Member
;

Tfiember
i

JMt^ lin Amwmw Mr

imt
t

■ t I
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I

I
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[Supreme Court of Pakistan]

Present: Shafiur Rahman, Abiul Qadeer Chaudhry and WaU Muham

V SyedPtRDOSALI —Appellant

mad Khan, JJ
I.

y' I

versus ;
* }

ESTABLISHMENT DIVISION, ISLAMABjiD and 2SECRETARY,
Others—iRMpondents

. .Civil Appeal.No.586 of 1992,.decided on 30thNovemberJ993.

(On appeal from the jiidginent of the Federal Service Tribunal dated 11/12-5-19.92 parsed 
in Appeal No,266(R) of 1990).

(a) Service Tribunals Act (LXX of 1973)—

. ._-S..4—Constitution of Pakistan (1973), Art. 212(3)—Dismissal
time-barred—Validity—Leave to appeal was granted to examine whether
had correctly found that appeal filed by civil servant was time-barred and, thus, untenable.

I •

of appeal, as 
Service Tribunal.

(b) Service Tribunals Act (L5CX of 1973)—

. ,.™S.4—Constitution of Pakistan (1973), Art. 212—Appeal^ before Service 
tribunal—Limitation—Dismissal of appe^ on ground of beinf;; time-barred— 
Validity—Order wMch aggrieved the civil servant with regard to his seniority I'was 
promptly challenged by- civil servant in Departmental appeal—Service T ibunal had taken 
view that after filing Departmental apped, ciyil servant should have come to Service 
Tribunal within 120 days available to him and that appeal having beei l filed after such 

Ih available period was time-barred—Provision of S.4, Service Tribunals ./LCt, 1973 confers 
I right on civil seivant to appeal, against original or appellate order, of Departmental 

Authority—Such right could, not be restricted'to only drigmal order and not the appellate
ttt^<scattn3xappeilateT.qfcieti3beto!bCi.';r^

. Service Tribunal, same was \yithin time—Case was rem^ded to Serrice Tribunal for 
decision on issues other than limitation.

,• f

Appell^t in.person. .: ■ '

Mumtaz Ali Mirza, Deputy Attorney-General instructed by Khan Imtiaz! vluhammad Kh^ 
for Respondents. • ■ .

Date of hearing:'30th Npvember, 1993. ^

ORDER

SHAFKIR RAHMAN, J.—Leave to appei was granted,under Artirie 212(3) of the 
' Coiistitiitionto examine whetherthe TribimaJ'had correctly A held thatthe.appeal filed by 

■ the'appellant was time-barred and hence untenable. . .

21 The order which, aggrieved the appellant t^dth regard to his senior] ty was passed on 
4-11-1984; He filed a 'depteiental appeal again^ it the same month 01,29-11-1984, The 
Tribunal has taken the view that immediately after filing the department 1 appeal he should 
Imve come to the Service Tribunal within 120 days available to him. The departmental 
appeal itself was disposed of on 2-5-1990 andithc appellant filed the Seri iee Appeal before 
the Tribunal on 30-5-1990. . , . '

' I '
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3. Section. 4 of the Service Tribunals Act by clxpress words confers a ri jht on the civil 
servant'to appeal against the original or the appellate order of a departn ental author 1y. 
This right cannot be abridged to only original order and not the appellate jrder. From Ithe 
date of the appellate order i.e. 2-5-1990 'the Appeal filed witltin thirty lays^bcfore jthc 
Service Tribunal was within time. The appeal c^uld not be dismissed as ti ac4)arred;

I

^i.

I

4, In the circumstances, we accept the appeal, set aside the judgment of the 1 crvice Tribi nal 
and remfflid ,the case to the Service Tribunal for decision on issue? other t! an limitatioi * t

ed^; Appeal accepA.A./F-407/S.
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[[Supreme Court of Pakistan]

Present: Soidumman Slddlqui and Muhammad Bashir 
KhanJehangiriilJ

MUHAMMAD JAN MARWAT and another—Petitioners

I •I

I

II

t

r
I

versus'.

NAZIR MUHAMMAD and 17 others—Respondents

Civil Petition No. 76-P:of 1996, decided on'lSth December, 1996.,

' . (On appeal from tile judgment bf.N.-W.F,P. Service Tribunal, Peshawar, dated 10-1-1996 
passed:in Appeal No. 123/94). .

. ■ (a) North-West Frontier Province Civil Servants Act (XVIII of 1973)—

—-Ss. 8 & 9—Constitution of Pakistan (1973), Art.212(3)—Promotion-Seni9rity—Civil 
servant's case was deferred by Departmental Promotion Committee while his jumors were 

,: promoted—Civil servant was subsequently promoted with effect from the date when his 
juniors were promoted—Civil servant's claim to seniority was accepted by Service 
Tribunal and he was assigned seniority to his iuniors—Validity—‘Notiungjwas.on record_ 
to indicate that civil servant was superseded when his juniors were promoted to Grade-18--- 
Civil servant's case haying, been deferred when his juniors were promoted and he having 
been subsequently promoted, he would rank senior to all those persons who were promoted 
earlier to him but ninlced junior to him in lower grade when they were promoted—Service 
Tribunal bad,‘ thus, rightly found civil servant to be senior to petitioners who were 
admittedly junior to hini in Grade-17.

(b) North-West Frontier Province Service Tribunals Act (XVIII of 1973)—

—S. 4—Constitution- of Pakistan (1973), Art.212(3)—Appeal before Service 
I Tribunal-:-Competency—Departmental represenlation/appeal filed by civil . servant

remained un-disposed of for a long time—Secretary of concerned department, however, 
informed Head of itivil Servant's department through letter, that representation/appeal-of 
civil servant had bi2en turned doAvn—Copy of such letter was endorsed to civil servant, 
who admittedly, file d appeal before Service, Tribunal within 30 days from the date of such 
letter—Appeal filed before Service Tribunal was, thus, within time—Departmental appeal 
of civil servant having not been dismissed On ground of limitation, Service Tribunal could 
not have dismissed sucli appeal was not competent—no exception could be taken to order 

■ 4 of Setyi^^'lnlamitL'PtitTiiing appeal Of civiT servant on merits--Leave to appeal was 
refused in circumstances.

Zafar Iqbal v. WAPDA-1995 SCMR l6 and Anwar Muhammad v. General Manager,
■ Pakistan .Railways 1995 SCMR 950 ref.

; Qazi Attiqur Rehmah, : Advocate Supreme. Court and Abdul Hamid Qureshi, 
Advocate-on-Record for Petitioners.

M. Sardar Khan, Advocate Supreme Court .and M.S. Khattak, Advocate-on-Record for 
: Resporident No. 1. . ' - ^

Date of heariiig:T5th December, 1996.

JUDGMENT.

SAIDUZZAMAN SIDDIQUI, J.—The petitioners are seeking leave to appeal against the 
judgment of N.-W.F.P. Service Tribunal dated 10-M996 whereby tho learned Tribunal 
arrpntpri ^pnnrp nnnppJ filed hv rewonderii No.I apainst the deoartmental authority and

■;

\

t

I ,

»

i ■

.V
•;

I

♦ ,•
I

j

I
I <

r' •

I.



V

z.

held resporident No.l eligible for pro forma'promotion w.e.f. 15-9-1985 and also declared 
him seniorto respoudentu Nos.5 to 18.

■ Z a.TheadmittedpositionmthexaseisthatrespondentNo.lwasseniortothepetitionersin
. Ihe lower grade namely, grade-17. The respondent No.l .was considered for promotion 
along^^dth the petMoners and others but his case was deferred by the Departmental 
Promotion Committee (DPC) while bis juniors were promoted to the next grade on 
15-9-19^5., The respondent No.l was also subsequently promoted to grade-18 w.e.f. 
26-3-1987 vide notification dated 26-10-1987. The respondent No.l made a representation 
to the departmental authority to give effect to his promotion to grade-18 either from 
10-8-1982 or 15-9-1985, the dates on which persons junior to him were promoted.to 
'grade-18;The departmental autliority finally communicated respondent No.l on 6-2-1994 

. that his representation for ; ante-dating his promotion has not been accepted where after 
respondent No.l prefeiTed appeal before the Service Tribunal which has been accepted.

3^ In seeking leave to appeal, the learned counsel for the petitioners raised two-fold 
' conteritions.Itis firstly, contended that respondent No.l was. considered by the,D.P.C.and 

. he was superseded when his, juniors were promoted to next grade namely, grade-18. The 
second contention of the learned counsel for the petitioners is that respondenfNo. 1 failed ' 

. , ' to prefer service appeal before the Ser^’ice Tribunal within limitation prescribed for filing 
■ of appeal as. he could at the most wait only for 120 days after filing .departaiental 

representation for submitting his service appeal before the Service Tribunal! The
n«Mir.,«rtTirf3riwtflmtitfmftr^Rariin]ttva4*ja-»leaia3e<;Ltcoarisel«fgm.thftieatitiQner, L§> issaTOW'

.. 4. The learned Tribunal categorically held in the impugned judgment after perusing the 
minutes of Provincial Selection Board held on 3-8-1985 which were summoned in the case, 
that the case of respondent No.l for promotion to grade-18 was deferred. The learned 
counsel for the caveator has also drawn our attention to the parawise comments filed by 

1 the department before the learned Tribunal wherein the allegation of respondent Nq.^l that 
. his case for promotion to grade-18 wm only deferred by the Provincial Selection Board 

was not denied There is nothing on record before us to show that respondent No.l was 
superseded when liis juniors, were promoted to grade-18. As the case of respondent No.l 
was deferred by D.P.C. and he was subsequently promoted, according to well-sett|ed

promoted earlier to him but ranked junior to htm in the lower grade from where they were
promoted We, therefore, do not find any error, in the order of Tribunal in declaring 
respondent No.l senior to the petitioners and other private respondents as admittedly 

, respondent.No. I wtis senior to them in the next lower grade namely, grade-17. The second 
contenti on, of the learned counsel for the petitioners is that the appeal before the le^ed 
Tribunal was' incompetent as it was filed long after .making the representation to 
departmental authority , by the: respondent No.l. It is contended that, under the law,

• respondent No.l should have approached the Service Tribunal .within 30 days of the expiry 
of die period of 90 days from the date of filing of the departmental representation/appeal, 
if the same was not decided. The record produced before us indicates that the departmental 
representation/appeal filed by respondent No. 1 remained un-disposed of for a long-time. 
Howevefj in reply to a letter sent by tlie Chief Conseivator of Forests, N.-W.F.P. to the 

. Secretary, Forestry, Fisheries and Wildlife Department, Government of N.-W.F.P. on ; 
6-2-1994, the latter mformed the Chief Conservator of Forests, that the appeal 
/representation ^of lespondent No.l. has been turned do^^^l. The copy off this letter was 

... endbrsed;toresp6n(;lentNo.Ion29-3,“1994.ItisnotdisputedthatfromthedateofthisIetter 
the appeal filed by respondent No. 1 before the Tribunal, was within time. In the case of 

■ Zafar Iqbal v. WAPDA (1995 SCMR 16), this Court while considering the period, of 
.; limitatipn within which an aggrieved civil servant could file appeal before the Service 

Tribune observed ?is follows:- .

"3. It seems that section 4, Service Tribunals Act, prescribes two periods Of limitation for 
preferring appeals i;o ftie Tribunal; An aggrieved civil, servant can come to the. Tribunal 
after his appeal for representation before ihc department has been disposed of, or, he can 
wait for the decision on Ms departmental appeal for 90'days and then file an appeal before 

' the Tribunal without wMting any further; in This case the appellant chose to ™t for the 
final decision on his departmental appearand he filed the appeal before the Tribunal within 
30 Hav.s nf the cominiinir.ation nf the order of the reieetmn of hi«: aiinenl Tt to he notiOeH
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l3iat even though his dppeai was rejected on 30-9-1986 the order of rejection was not
communicated to him till 21-11-1966 and he preferred the. appeal before the Tribwal on
4-12-1986. In the circumstances his appeal could not be dismissed on the ground of 
limitation. Accordingly, we accept this appeal, set aside the judgment of the leamqd 
Tribun^'^d direct that the, appellant's appeal should be disposed of in accordance'‘with 

■ law. , . ' ‘

;

I

;
1I

I
i

Similarly, M the departmental authority has not dismissed the representetion/appeal^ of 

■ Railways (1995 SCMR 950). Therefore, no exception could be taken to the order of
• Tribuni deciding tlie appeal of respondent No. 1 on merits."

I

* .
5. No case is made out for interference with the order of Service' Tribunal. 

The petition is, accordingly, dismissed and leave is refused.
. I

I
• I ,

Leave refused. -, ' A.A./M-3342/S t
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2002SCMR1383

[Supreme Court of IPaklstan]

Muhammad Bashir Jehangiri, Actg. C. J., Ch. Muhammad Arif and Mian MuhammadPresent:
Ajmal, JJ ,

; MUHAMMAD ASLAM JAVED—Appellant

- versus
GOVERNNIENT OF PAKISTAN through Secretai^, EstabUshment Division, Islamabad and 6 

: others—Respondents

. Civil Appeal No. 12l3 of 1995, decided on 30th May, 2001. .

(On appeal from 
AppeiNo. 14(R)of,i995).

SeK iee Tribunals Act (LX^i^ of 1973)—

the judgment dated 5-6-1995 passed by the Federal Service Tribunal, Islamabad m

■.--S4™Civil Servants Act (LXXI of 1973), S.8-Constitution of Pakistan (1973),
■ Art.2i2(3)-Appeal--‘Limitation^-Civil servant on 3-2-1990 represented against provisional semonty 

list dated 21-1-1990, but Authority upheld smd list through order dated 3_0riTjW4--Civil secant on 
. ^ ccmiiip to know of said decision applied for its copy, which was supplied td him on 27^95 whereafter 
: he tiled-appeal before Service Tribunal on^7-3-_1995, but same was^smissed as being 

tinie-baired—Validity—Case of authority was not that either civil servant had not represented, against 
provisional seniority list or appellate order, dated 30-11-1994 had been conveyed/supplied to him eailier 
than 27-2-1995 or he had not filed appeal before Tribunal on 27-3-1995 i.e. within 30 days of the supply 
of copy of appellate order dated 30-11-1994 rejecting his representation on 27-2-1994 against provisional 
seniority list dated 21-1-1990, went a long way in establishing his bona tides in making appeal against 
appellate order Within 30 days of receipt of its copy on 27-3-1995—Supreme Court accepted the appeal, 
set aside the irnpugned judgment and remanded tlie case to Service Tribunal for decision on issues other

Vtban limitation.'

'■ SyedFirdosAliv. Secretary, Establishment Division, Islamabad and 2 others 1997 SC^fel 160 rel.

Muhammad Arshad Saeed, D.I.-G. Police .Government of Pakistan through Secretary, Establishment 
.Division, Islamabad and 29 otliers 1994 SCMR 1033 ref,

Fazal Ellalii Siddiqui, Advocate Supreme Court with Ejaz Muhamm^ Khan, Advocate-onrRecord 
; (absent) for Appelto. '

o

Respondents Nos. I to 3.

Nemo for Respondents Nps.4 to 7. .

Date of hearing;.30thMay, 200T

. JUDGMENT

CHi MUHAMMAD ARIF, J.™The relevant facts as also the question of law giving rise to this Appeal 
with the leave of the Court stand mentioned in leave, granting order, dated 15-11-1995 against judgment 
dated 5-6-1995 of the Federal Service Tribunal, hereinafter referred to as the Tribunal, paras. 2 and 3 
whereof read thus:~

■ ”2. It is stated by the learned counsel that the petitioner, an Assistant in the office of Protector of Emigrants 
, felt aggrieved of the provisional seniority list dated 21-1-1990 wherein he was shown junior to the 

respondents. He represented against it on 3-2-1990, This was followed by several reminders/applications 
but no response was given by the authorities. The petitioner ultimately approached the. Wafaqi Mohtasib
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on 28-3-1994 who advised him to keep in touch with the Manpower Division fbr redressal of his grievance.

, ' lilt: Establishment Division vide O.M. dated 30-11-1994, addressed to the Manpower.Division, upheld 
die seniority portion assailed by tlie petitioner. On coming to know of this decision, the petitioner made 

ppiicatiori to the Director (Admn.), Bureau of Emigration, for copy.of the Establishment Division's 
, .O.M. dated 30-11-1994 which copy was supplied .to him on 27-2-1995. Petitioner then challenged the ■
' decision of the Establishment Division in an appeal filed before the Federal Service Tribunal on 

■;.,;27-3-l995.. ;

., "3. Learned couilsdl contended thiit die appeal against the decision of the Establishment Division filed 
: within 30 days of the receipt thereof was well within time and the view taken to the contrary by tlie learned 

Tribunal weis not tenable. It weis furtlier contended by the learned counsel that the petitioner's 
representation/appeal remained pending with departmental Authorities for alT these years and the 

. petitioner had been pursuing it very diligently. He could not be held responsible for their failure to dispose
' . ■ ' ofthe matter expeditiously. The learned Tribunal was in error in holdmg that the petitioner having agitated

the grievance in 1988, he should not have waited for such a long time for getting the final reply for the 
^ purpose of filing the appeal before the Tribunal. Learried counsel also submitted that the judgment of this 

. Court (1994 SCMR1033).,relied upon by the learned Tribunal is distinguishable on facts."

, , 2. Mr. Fozal Elahi Siddiqui, learned Advocate Supreme Court appearing in support of this appeal has 
Tefeired to the communication exchanged, between ths Government of Pakistan, Bureau of Emigration 
and Ovjcrseas Employment, Labour Manpower and Overseas Pakistanis Division (Manpower and 

'. Overseas Pakistanis Wing), Wafaqi. Mohtasib Secretariat, Islamabad and the appellant as also between 
- Wafqi Mohtasib (Ombudsmaa)'s Secretariat, the appellant and Director (Adorn:), Bureau of Emigration 
^ and Overseas Employment, Islamabad on the subjects: (i) 'Seniority, of Assistants (BPS-11)' (pp. 31, 32,

33, 3A 35, 36,.37. 38, 39, 40, 41, 42, 43^ 44, 45, 46, 47, .48,49, 50, 51, 52, 53 and 54), (ii).'ProvisionaJ
Seniority List of Assistants (BPS-11/15) of Bureau of Emigration and Overseas Employment, Islamabad'

- (pp. 55 to 58), (ill) 'Representations against the Seniority of Messrs Pir Khitab Shah and Allah Dad,
:Assistant made .by Messrs Aslam Javed and Ghulam Hussain Assistants' Memorandum No. .

. 14?l/89.Estt/Emg.l, dated 4-12-1993 (p.59), (iv) 'Delay in responding various applications/representations 
‘ made to the employer' (p.60), (v) 'Failure to respond to representations', dated April 16, 1994, April 26,

. 1994,November 16,1994,4-10-1994and28thSeptember, 1994(pp.61,62,63,64and65),(vi)'Semority 
of Assistants, B-ll .in the Bureau of Emigration and Overseas Employment’ dated 26-2-1.995 03.66), (vii)

‘ Employment' (p.67) and (viii) Office Memorandum No. 1/53/ 94~R-6, Islamabad, the-'jOth November,
1994 (p,68), to contend that as many as 22 reminders were issued by and/or at the instance of the appellant 
to the concerned quarters for deciding hihdepartmental representation addressed to the Directer-General,

. purctiu of Emigration and Overseas Employment, Government of Pakistan, Islamabad on 3*2-1990 
(pPi26-28).Itwas.only on27-2-1995thatEstablishmentDivisionO.M.No. 1/53/9478-6 dated 30-11-1994 
was supplied to his client on 27-2-1995 whereafter he made the appeal before the Tribunal on 27r3-l 995 

. (incorrectly mentioned as 26-3-1995. in leave granting order dated 15-11-1995). According'to him, the 
. Tribunal was in error in holding that his client was in any manner responsible for not making, an appeal 
earlier than 27-3-1995 in that section 4 of the Service Tribunals Act, 1973 (No.LXX of 1973) clearly 
provides for a concerned civil servant having the statutory right to file an appeal against an order, whether 
original or apDellate made bv a departmental authority in respect of anv of the terms and conditions of his
.service ... within thirty davs of the commuhicatibn of such order to him...". In this behalf he has trade a 
reference to Syed Firdos Ali v. Secretary, Establishment Division, Islamabad and 2 others (1997 SCMR 
1160) in which tills Court ruled as under:--

sn a

»

I '

3. Section 4 of the Service Tribunals Act by express words confers a right on the civil servant to appeal 
; against tlie original or the. appellate order of a Departmental Authority. This right cannot be' abridged to 

: only original order and not tlie appellate order. From the date of the appellate order i.e. 2-5-1990-the appeal 
. •. filed witliin thirty days before the Service Tribunal was. within time. The appeal could not be dismissed 

■ as timerbmed."

. He reiterated the chronology of events between the years 1990 and 1995 to contend that copy of 
; Establislmient Division O, M. No.i /53/94-Rt6 dated 30-11-1,994 was supplied to his client on 27^2-1995 

. !md iiis appeal before the Tribunal oh 27-3-1995 cannot but be held to be within time. He concluded h7is 
., arguments by submitting that reliance placed by the Tribunal on Muhammad Arshad Saeed, D.I.-G: Police 

Government of Pakistan through Secretary, Establishment Division, Islamabad and 29 others (1994 
SCMR 1033) for non-suiting his client camiot be countenanced in law.

•It

V.
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Coilti-arily, Mr, Muhammad Nawasi Bhatti, learned Deputy Attorney-General for P^stan appearing on 

. , effect that. Appeal No. 141(R) of 199J was time-barred.

J,

.^ Nobody has cnttaed appearance on behalf of tlie private? respondents. :

^ 5. We have considered the arguments'addicssed at the Bar and have also been taken through'the available
material by Mr. Fazal Elahi Siddiqui and the learned Law Officer.

»
. 6. It is not the case of the official respondents that: (i) either the appellant did not represent against

Provisional Seniority List dated 21-1-1990 to the Director-General, Bureau of Emi^ation and Overseas
Employment Government of Pakistan, Islamabad on 3-2-1990--------------or (iij the Establishment
Division O.M. No.l/53/94-R-6, dated 30-11-1994 was. conveyed/suppUed to appellant Muhammad Aslam
Javed earlier than 27-2-1995-—----- ----- -or (ii) tire appellant did not file Appeal No. 141(R) of 1995
before the Inbunal on 27-3-1995 i.e. within30 days of the supply of copy of Establishment Division O.M. 
No,1/53/94-R-6,.dated 3p-l 1-1994. •

I

I

■ ■ . ■ 7. We find that die dismissal of Appeal No.l41(R) of 1995 by the 1 Tribunal as time-barred cannot stand
■ a detailed scmtiiiy of the attending facts and circumstances of this in juxtaposition with the contents of

■ the communications between all concerned, including the Wafaqi Mohtasib Secretariat, between the years
•' ,1990 and 1995. The fact that the appellant was made to run fi-om pillar tp post for well over'a period of
' 5-1/4 years to obtain copy of Establishment Division O.M. No.l/53/94-Jl^6, dated 30-11-1994 rejectiiig 

his representation against Provisional Seniority List .dated 21-1-1990 on 27-2-1995, goes a long way in 
establishing his bona fides in making appeal against the appellate order dated 30-11-1994 \vithin.30 days 
of the receifrt of its copy i.e. on 27-3-1995. The case, of Syed Firdos Ali (siipra) is bn all fours withtlie

■ ■ present case. . ■ —

' 8.. In view of thb above discussion, we are of the considered view that this appeal qualifies for being 
accepted, judgment, dated 5-6-1995 of the Tribunal set aside and case remanded to the Federal Service

■ • 9. The above are the reasons for our short order of even date which reads thus:-

I

I

oma

■

"For reasons to be recorded, we accept tire appeal, set aside the impugned order of the leamed Federal 
.Service Tribunal, on the point of limitation and remand the case to it.to decide it on merits. Costs to follow 
the event."

' I

• S.A.K./M-345/S ' ???????? ; .

Case remanded.
^7j

I

1’

I
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.t •• •: 1267. ' The Limitation Act, 1,908r^
':-^;P^DW5/b^^ of;l/m/tef/o/7 Act,' i9Vd would'fully be attracted,- [2005 YLR-1931] No period of 

■' ,'\:^/^rfaf/on wG£i/c/-ri/n;'for chalfengln'g/an order which is passed in vioiation of mandatory- 
■ ■ ''v^'.^bWs/b/? ofiaw:(ipof'''SCMR-834j Lliriitatloh would not run aga/ri'sf.a judgment passed without 
'i-.- v. ■'■jurisdiction as the sdtne^ls nuliilyiiiMeyes. of law,[2011 PCrLJ'411] ■'

'. There weighty judgrtiehte of the Si/perior Courts of'Pah/sm holding thoj o void 
dider is only a type, of an illegal order and if it has created certain consequencesi an aggrieved 

'<■" .iperson^musi! get'rid-ofit. Oneofthe objects of iegaf system, particularly to‘presented limitation 
■1S:to-$etth. rights.of parties ahd.provide certainty.in human affairs. If it 'is,accepted that no 

• ' ):lirnitation-ruhs: ag^^^^ orden -then it will have the effect-of unsettlingJhe'rights and may 
’ ' "effect transaction which may have taken place meanwhile and thus prejudice a third party.' 

[2007 SCMR914; -PLD-1977 .S'.C. 599] Even■ against'a void'order an aggrieved person is 
[requiredto initiate proceedings with reasonable time. [2001 SCMR 1062] ■ ■

■ , .6; Laches.' Where pmvisions of Limitation Act, 1908 do hot apply, when principle-of laches 
would play a role.- [PLJ.2005 Kar 75] ■ ■

• 7. Cd-sharer.. No'Urriitation for[d cO’Sharer to enforce, his right of inheritance against anothei
//. ' jco-sharer.[PLD.2Q05:Lah. 578 + 2005 YLR 2198] '

Right'to,. sue'—R/g/if fo- st/e accrues when f(ie r/ghf, of. ?/?e plaintiff, is denied by the 
■ defendant PtD. 2p0O±ah 385;'

I • -
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V TechriicaIit1es--,recA?n/ca//f/es have to be avoided unless jt is essentia! to comply with 
. ■ them on groundsiof public policy. English system of administration of justice on which our own 

- ’ -is based may be-to certain extent technical but we are not to take from that system its-defects.
' . Any system, which by giving effect to the form and not to the substance defeats substantive

rights, is defective to that extent Ideal must always be a system that gives it every person 
;; ' . what [s.his.fPiD2011 Kar. 426] ■ ■ . . . ' ■

■ 4. ' Where Court is closed when period expires. Where the period of limitation 
■ / prescribed for any suit; appeal, or application expires oh g day when the Court is cjosed, the

.. suit, appeal.o,r application may be instituted, preferred or made on the day that .the Court re-
- . I' ’ .

I

opens. .!
.. NOTES:

-Extension of lirhitatidn.. Where period of limitation for an action ip provided bylaw, equitable 
' ■■ .■ fconsiderations nannot be attraqte.d, applied and adhered'to against the express provisions of 

.; the limitation, so aS' to -override, .defeat and nullify the law. It is the duty of tfie Court utider this 
,secf/oh. tO' apply relevant and, correct provision-df law on the basis of the admitted fact of the 

' case irrespective, whether the concerned party has raised the plea or not. Courts can neither 
.grant extension or exclude time from specific period of limitation except wherd a case squarely 
falls .within the purvjew, ambit-and mischief of Ss. 4 to 24 of-Limitation Act, 1908. Such • 

■extension df:limMion cannot be allowed by Court while exercising inherent'jurisdictioh ' [PLD 
■,20P5Lah129}:...
[ ■ 5. Extension of; period in certain cases'. Any appeal-or application;for/revision .or a 

. .'. •■'■review^or judgrneht or for leave to.appeal or any other application to which^this/ection .may be ' ‘ 
■■■ made apphcable,,by or under ahy enactmenl for the time being-in force may. be admitted after 

.the period'of;.li'mitate when.the appellant or applicant.satisfies the Court
;thathe had ^sufficiehLcause fpr not preferring the appeal pr.rinaking the application within such 
■period/ '"7' '"^’■/. . ■ ■

Explanation, ;The fact'that the appellant or applicant was tnisidd by any orddr, practice '
^ or judgment of the-High Court in ascertaining or computing the prescribed period of limitation 

rnay be sufficient cause within the-meaning of this section. • '

/■

1 »
i.. •>.

Is

1

4

? J

•- i .-i

i
I

1'



/ ..
■■4-

1 ■* .

i■ I* >'( •
.1

>;. vf •"' ■

• • •
,' V »,

I s•. ;'t ;* 7^':
t 1 I•!

:vr-‘ •'. »i'': I \ •■.

I 1273.•; . Th'eiim'it'ationAct, 190$;”^
3i: jntra Court'Appeal. Lew riqulm- filing of Intra Court Appeal along with Impugned order 
within llmitetlon-period of 20 cfays.’ Appee/ filed after expiry of its llmitetfon period without 

■.certiried copy Is not a valid presentation. [2010 MLD 466] Every Infra Court Appeal filed against 
'1he= order W‘ Court' as pet. Order, XU‘Rul^ 1, •G.f’.C., 'Wa fo he
[aocompanlep wlth a ddpy of the decree appealM from, The time limit forapch'gppefl/ is twenty 

■ 'pays from (tiedate]ofthe decree as perArtlcle 15i.of the Limitation Act, 1908. Section 12 of 
■" ’the Limitation: ActL i'908 allows the time elapsed between the day of the applicatfpn and the 

day of obtaining cdpy'-of the decree.^ The decree should bear date on which if was signed and 
drawn in accordance with the judgment. Time for filing the appeal will commence from the date 

' ■ '^pfdecree and'cqpy of the judgfpent can be dispensed with by the Court, but not the decree, as 
appeal is incompetent if the sarhe is filed without the decree. Article 151 of Limitation Ac(, 1908 

r xlearly stipulates, the period of-20 days for filing appeal commences from the date of decree or.
order'as per Order. XU. Rule. j1/C,P.C., appeal has to be accompanied'with a copy of the 

■■ ' decreet. If these two provisions of law are. read (ogefPer, it would reveal that the limitation would 
start running, from: the'date of decree, .which is 20 days and any appeal, filed thereafter would 
be baired by_ limitation. [201T MLD .1S97] Once time begin to run it does'not stop, and an ■ 

. \ 'jappeaififed after .the expiry of limitation period-would abate as a whole. [2011 MLD 1597]

13.' Exclusion ‘of time:of defendant's absence from Pakistan and certain other 

’ ■ 'territories.. Iri computing, the period of limitation prescribed for any suit the time during which 
the defendant haS been absent from Pakistan and from the territories beyond Pakistan under 

'^the adrpihistration of the Central. Government shairbe excluded. .

I.> •

! . •,

I

/
I

■ y •.
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t

NOTES ■
; Redemption of evacuee land; Non-Muslini mortgagee /eawng:Pa/c/sfan and limitation has ' 
■^stopped to run in 1947. Evacuee interest ailotted to the'private respondents. \Entries in 

: ' rjamabandis. on the.basis of mutation to be considered acknowledgment on which occasion 
fresh penodof limitation would start running'.. Application for redemption fifed within '60 years of 

■ .such entry’within.trme.fPLD 2005 Lah 119]
; ■ , 14. Exclusiori of'time of proceeding bona fide in’Court without jurisdiction. (1) In 
- :cd‘mputihg the-period;;of limitatiori prescribed for any suit the time'during which the plaintiff has 

■" been/prosecuting'with due diligence, another-civil, proceeding,- whether‘‘in-a Court of first 
: vihstance or in' a Court-of appeal, against the defendant, shall be excluded, where the '

■ ."proceeding,is founded upon.'th'e saine cause of action and "is prosecut§d in good.faith in a 
Courf which; from,-defect of-jurisdictipn, or ofrter-cause ofa like'nature, is unable to.entertain it.

■ ' ■ (2) ' In computing the period-o.f limitation prescribed for any application the time during 
which the appllcatibn. has been prosecutiQg v/ith due diligence, another civil proceeding whether 
in a Court of first instance or in a Court of appeal, against the same party .fbr the same relief

- shall be,excluded, where such proceeding is prosecuted in good faith in .a Court-which, from 
.defect Qtjurisdictipn; or .other, cause of a like nature is unable to entertain it.'

■: ExpiarTation. l;'in ekcluding-.the tinie-during, which a-former suit, or application was 

peridin'g, the day dn .which that suit or applicatiori was instituted .or .made, and the day on which- 
the proceeding therein ended, shall both be counted.

I

<\t

k.

.0 i'
•?

' v

I

• i

• ?.

. .'•■-V'-'V • V. .......................................

' ■ • ■ Explanation II. For the purposes of this section, a plaintiff or an appiicatibn resisting
. an'appeal shall be deemed to be prosecuting a proceeding.

Explanatiori 111. For the purposes of this section misjoinder of parties or of causes of 
. ■ , action shall.be deemed to be a cause of a like, nature with defect of jurisdiction.
t

I-.
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To• i , /. *)

The Directof General, (y 
Elemental’& Secondary'Education, 
Peshawar.

1

Subject; . 
apppHant hafi been removed from service

Respected Sir,
Appellant humbly submits as under:

Chwokidar in Govt Girls Higher Secondary 
Swabi vide.order dated 07/10/2006

as Annexure A)

appointed as1. 'rhat appellant
School Shewa Telisil Razzar District 
(Copy of the appointment order is attached

was

1- to the entire satisfaction of his superiors.2. That appeRantperfonned his dut;

3. That appeRant has neither been given any- explanation 

show cause notice earlier.

charge sheet nornor
I.

remained absent even for a single day in the past.4. That appeRant has

5, That thus appeRant was 
■ duty and particiRarly punctuality and regular attendance.

never

fit and best suitable with respect to performance of his

of the best civR6! ‘That thus everytliing was going weR and appeRant was 

servant.

one

7 Thatunfortunatelv, one day i.e on 01/02/2012, appeUant was falsely charged 
■ for the murder of Asad All along wtth Akhtar AU and Nadeem sons of Abdul 

Hassan vide FIR No 123 dated 01/02/201? PoHce Statioa 1‘Calu klian Swabi 
(Copy of FTR is attached as Annexure B)

8. That appeRant was on duty on 01/02/2012 in School

9. That appellant infomred the School’s Principal through 
for leave on 02/02/2012 at die hand of his fatlier namely Naeem. (Copy Of 
the said appUcation dated 02/02/2012 for extra-ordinary leave is attached
as Annexure C)

a written appUc^on

not processed and not acted upon tor40. That unfortunately said .application 
T ■ which appeRant may not be penalized.

41. That as it was a matter of high risk to appellant’s life so attericknce in school 
beyond imagination in Pashtoon Society.

was

was



V-
&• /•

liThat the'eld^s and locals of tlie village were constantly approaching.legal heirs 
of the deceased that appellant is innocent and they have spoiled life of 

■ a^ppellaiit'for ho good reason, however, these efforts finally bote frmt on 
, - -'SS/Oj/ZOlG which, is ;Visibl'c from prdef of A.S.J IV Swabi dated ■25/03/:2016 

Jis app^ acquitted. (Copy of the otdet/judgment dated 25/03/2016 is 
attached,as Annexure D) ^ ^ ■

■1-3, That neither any notice nor letter has been served upon the appellant nor 
. '.notice published in 2x daily’newspaper as per requirement of law.

: ,14. That appellant itM his release on bail approached the Principal of
. : School-for-duty it was .delayed on the pretext that your, file/servicc record is 

..with pfficers of Education Department.

manning from, pillar to the post including officers of 
■ Education DeparUnent. but . inyain (Copies of application dated

for posting are attached as Arinexure E)

15...That appellant was\i:

and
. 4

.16, That, appellant was constrained to approach the Honorable Peshawar High 
Court Teshawar throu^ writ petition- ho. 1513-P/2018 on the .ground tliat
there is ndither suspeiisiori nor dismissal of appellant wherein comments were

' submitted; on 9**' March. 2018 by Education Department providing an order 
. dated 19/02/2013 of removal of appellant (Copy of writ/comments of 
Department dated 09/03/2018 and removal order dated 19/02/2013 is 
attached as Annex^^^

I

■ v.“

;

\

j:

• I
17. That, during pendency of said writ petition, inrtead of Ditector Education, 

DEG Feiriale Swabi passed order dated 26/03/2018 on appeal of appellant for 
posting and rejected the same (Copy of order dated 26/03/20l8 as well as 

application for posting is attached as Annexure G)

18. That appellant challenged said order of DEO Female Swabi through service 
appeal No-628/2018, on 19/04/2018, within one month wherein comments 
were asked and filed by Education Department (Copy of service appeal and 
reply is attached as Annexure H).

■ 19. That, the writ petition was disposed off vide order dated 14/1' 72019 that his 
services have been regularized in the year 2008 and service appeal i's pending in 
Sendee Tribunal (Copy of order dated 14/01/2019 of PHG is attached as 
Annexure I)

■.-yf.-- •

I

20. That at this juncture, appellant engaged another counsel namely Amjad Ali 
Advocate Supreme Court wherein Tribunal observed that neither appellate 

. :authority i.e Director Education under KP Appeal rules 1986 has decided 
. appeal..nor in the;seryice appeal removal order Has been challenge^, so counsel 

for appellant filed. appHcatio.n dated 18/01/2022 for withdrawal of service 
. appeal vdth permission to file fresh one, after exhausting the procedural

I

* !
It
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remedies as well as. substantial right of Departmental appeal which is accepted 
vide order dated 18/01/2022 by Service Tribunal (Copy of the application 
dated 18/01/2022 for withdrawal as well as order dated 18/01/2022 of 

Service Tribunal is attached as Annexurc J) .

21. That removal order'dated 19/02/2013 has not been served upon the appellant 
; and this fact has ■ been admitted by Service Tribunal as well by accepting 
application, for withdrawal and underlined the same in Para 2 of application
plus posting in Para No 1 of application.

22. That as per famous recent judgnient of CT Subordinate Judicial Tribunal in S.A 
No 06/2021 titled as Kalim Arshad Khan vs Peshawar High Court Peshawar 
decided on 18/12/2021 held that the appeal is not time barred as it is

' . decided on merit (Copy of judgment dated 18/12/2021 is attached as 

Annexlire K)

23. That the Honorable Tribunal relied upon reported judgment of Honorable 
Supreme Court 1997 SCMR 1160-287, 2002 SCMR 1383 wherein departmental 
appellate authority decided appeal (Copy of reported judgment is attached 

as Annexure L)

‘ I

i. ■

not

I ■.

24. That as per KP Appeal Rules 1986, this departmental appeal is within time 
from date of knowledge coupled with judgment of Honorable Peshawar High

on merit and HonorableCourt showing to. decide his departmental appeal 
Service Tribunal, noting that departmental appeal need to be filed against 
removal order, plus as per Section 5 and Section 14 of the Limitation Act, time 

forums is condonable. (Section 5 and Section 14 ofspent in wrong 
Limitation Act is attached as Annexure M)

25. That. appellant approached this Honorable, appellate authority for. setting aside 
removal order dated 09/02/2013 on following grounds; '

.1

GROUNDS:

A. Because admittedly, appellant never remained absent in the past than jnstant 
one, thus he can’t be termed as;habimal absentee as per judgment of KP 
Service Tribunal (Copy of judgment of Chairman of Honorable KP Service 
Tribunal is attached as Annexure N)

B. , Because in the peculiar circumstances as per judgment of Honorable Tribunal 
' upheld by Honorable Supreme Court of Paldstan can’t be termed as willful as 

there was a serious threat to his life (Copy of judgment of Service Tribunal 
and Supreme Court is attached as Annexure G) ' y

C. Because neither charge sheet nor statement of allegation nor inquiry has been 
conducted:’

* l

I
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D. Because the request of appellant for leave .has been conveniently ignored‘and 

not decided till date.

(•.
, ■ E. Because leave was available at credit of appellant and had the apphcatiori for 

leave decided in time there would be ,no occasion of passing of impugned order 
of removal. , .

F. Because as per Revise Leave Rules 1981, extra-ordinary leave can be, granted to 
appeUaht.

G. Because post facto orders can also be passed by tlie Departments in routine for 
. ^ the. ends of justice when facts are known to the officers, subsequently;

H. Because it would be in the interest of Department as well as appellant to 
reinstate him as he is trained and experienced and ready to serve.

I. Because removal order is back dated as EDO himself admits in Para 5 of order 
. dated 26/03/2018-that officers were separated and record was.not available 
. and his case remained out of sight.

J. Because since absence is neitlier willful nor intentional nor deliberate, so 
appellant can’t be heavily punished.

K. Because acquittal means exoneration from all charges including absence from 
criminal law as well as service law.

\ >

. (TjU^U is demand of Holy Quran.L. Because .

M. Because appellant is jobless and titled for back'benefits.

]SI. Because appellate authority is bound under the law to decide departmental 
appeal on merit. , ' , .

It is therefore humbly prayed that removal order dated 19/02/2013 may please 
be set aside and appellant may please be reinstated in service with all back 
benefits.

Appellant
Muhammad Zakria S/O Muhammad Naeem 
R/O MohaUah Sheikhan, Shewa Tehsil Razzar, 
District Swabi.
CeUNo.0300-568787L ^

• i

Through Amjad AH 
Advocate

dan/

Supreme Court of Pakistan
Dated: 04/02/2022
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DtRKCTORATK t>F KLKMKNI AKV A Sf

KHVIII'R I’AKiniNKin^A I'KMIA^^AK*£i ^ usU-
-'f .N’t> i:Ko

DjicJ Pcj-lia'i'tir , 
Email j-rmt! tomPfiode: l)9{-9225J4J

/

. T?ie Oistnict Education Officer 
XFcmare} Swabi.

i..'

DFPAWTMgNTAL APPPAL ACAtfiST THE QHpfR DATED IgiZigOIS* 
WHgBEIW APPEL^WT HAS BggM REMOVgP FffffH SgttVICE WHICH JS 
ILLggAL ACAIWST LAW AMD PACTS

Subject::i.
I

il:I'
Memo:

I am directed to refer to ycur fetter Wo 742 dated 14/03/2022 on the subject 
cited above and to ask you that the appeal in r/o Muhammad Zakria gx-Chowkidar 
been eJtamined/anafyzed by this office hence Inform appellant concerned t^ai hrs 
appeal has-been rejected by the appellate authority.

/\c— _
0/ 'c.'?]

AGsJstartt Dfrector (Acfmn)
.//. Otfectorate EBi Secondary Education 

iy * vjx-'Khyber Pakhlunkhwa, Peshawar

/-T- *

Endst; Wo.__
Copy forwarded to the; -

PA ta pinector Elementary & Secondary Education Khyber Pakhtunkhwa 
Peshawar. - z'* ' _

I
1.

3- Masler Rfe.
X

Assi^nt Director {Adrnn}

wV Directorate E& Secondary Educa^on 
'/ Khyber Pakhlunkhwa, Peshawar

i «EJtaiU Of Ufcrk« iftK

U!G A(mi«.c ui uiv 4ji’|ftacu»i js 
. ludicrous^
That lii'j perrufcTy 4'! K)5>bcr Paiil’kiujjk-hvvu f i:'"-L‘:fnnrnt scr'i.uii'- 
conduci rules 1987. he J\t'v\\>rnmj!(cd jsus^'.' ■.

% V«4 ES%< W • w

A^ f ■
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r /6^2^/mo (>*•¥>»Service Appeal Na(r
Ik'^-^Ilik4*y' (Vir.

itntm*.

Habib Shah, No. 1710
S/o Raliim Shah R/o Haji Mian Kalay, Jehangir Atoad 
P/o Kalpani Railway Station, Ttjhsil Talcht Bhai, lOistNct 
Mardan.

Appellant

VERSUS
■> Govt, of Khyber Palditunkhwa through Secretary, 

Home & Trimble Affairs, Civil Secnitariat, 
Peshawar.

1.

2. Inspector General of Police. KP Peshawar.

3. Deputy Inspector General Mardan Division, 
Mardan

4. District Police Officer, Mardan

..Respo idents

SERVICE APPEAIi U/S 4 OF KHYBER.^1 Hkiiy

RAKHTXnmHWa service tribunal
f

7^1 2. (^>0 ACT, 1974 AGAINST THE ORDEE 

DATED 17.07.2018 BY RESPONDENT

(RECEIVED ON 20.2.2020), 

ORDER DATED 03.11,2016 BY 

RESPONDENT N0.4, ORDER DATED

>;<' 31,03.2017 PASSED BY D.I.G,

MARDAN WHICH ARE ILLEGA}. 

AGAINST LAW AND FACTS. 5irSDK

X
/•i 'C> 

la llV >'• . . .ikU
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Oovt.’tM<jiunt of Khyber PoUilunkhwa through S«acretdrVr Home & Trjbal Affairs, Civil
(ResporxJtints)Sect trUnat, Peshawar and three others.

Taimur All Khan, 
Advocate For Appellant

Muhammad Adeel Butt, 
Additional Advocate General respondents

CHAiaMAH
MEMBER (EXECUTIVE)

AHMAD SUtTAN TAREEN 
ATIQ-UR-REHMAN-WA2IR

\

V i
JUDGMENT

Brief facts of me^TfQ-HR-REHMAM WtfAZIR MEMBER (£):- 

case are that the appellant joined Police Department as Constable .n 20H. During 

of his service, the appellant was proceeded against on the charges ofthe course
absence from duty and was ultimately dismissed from service vide order dated

which03-11-2016. Feeling aggrieved, the appellant filed departmental appeal,

rejected vide order dated 31-03-2017. The appdiant filed revision petWon, 

which was also rejected vide order dated 17-07-2018, hence the Instant service 

appeal with prayers that the impugned orders dated 03-11-2016 

17-07-2018 may be set aside and the appellant may be re-instoted in service with

was

, 31-03-2017 arKl

I

a« back benefits. '♦Weartta

At.-i f **- ’aM
'iMik

FaM-c



life"05. Record reveals that the appellant while perfo 

was attacked by miscreants on 19-0S-2O1S and the 

injuries,

iong time, which is

Officer addressed to Medical 

appellant After

rmmg duty with a PoUo team,

appellant sustained firearm 

who was shifted to the hospital, where he was under treatment for quite

evident from the letter dated 03-08-2015 of District Police

iSuperintendent regarding health condition of the 

resuming duty, the ,appellant was posted at a station, where he 

was allegedly found absent and the appellant was proceeded against and was 

ultimately dismissed from ser/ice vide order dated 05"01'2016. The

authority however, vide order dated 24-02-2016 re-instated him into service by 

converting his major penalty into minor penalh/ of stoppage of two increments.
P

Public Prosecutor Anti-In^e meanwhile, a letter was received from 

Ttet Court vide his letter dated 19-01-2016 that the appellant had denied hte

which the appeilani nad sustained

06.

T(

statement in the court of law In a case, in
explanation dated 29-02-2016 of tne

1>03-2016. The
firearm injuries. Upon such allegations, 

appellant was called followed by a show cause notice Issued 

appellant responded to the show cause that the appellant could not recognize the

culprits as he was injured and was noi m his senses

on

; hence, he hcd given correr:t

10 whether the oppeiiant wasthe court of iaw. Record is silent asstatement in
further proceeded or not in that case, but the appellant was again transferred to 

the same station, where the appellant was earlier proceeded on the charges of

absence. Again, the appellant was proceeded against on the charges of absence 

and was issued charge sheet/statement of allegations and inquiry 'vas conductcvl

to the show cause notice had submitted his reply
The appellant in response 

reiterating the stance that absence of the appellant was not willful but was due to

his illness and also submitted his medical prescriptions, which wire checked, by

the inquiry officer but were not taken into consideration. The appellant m reply to 

show cause notice had pointed out that he was not absent fron
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A

secoi iu o( r.:,iion but ib»‘ re^pondente wunttm to pimjsftx* iT»« hjf « laijH-, for

t Had already been penalm»d.

07. we have observed that absence of the apo^ikni ms rwiirw w W? 

due to compelling ted:^on of hi:, ilkw;::.^, vjhitn

«cr

1^0 con^idu-rafion. Even otherwise ab'jenco oo medical 

Pt'f'mt£s.on of the rrhTA.Cjr*^- :competent authonty does not cor^titute gnasi

enta.iing major punishment of dismissal from servtce. The aop'Hidnt woarxit

r-in moOf Charges or therolur*',gross miSvDr.OuCt .'ciruptU'i

,.‘,iv* fence, w-^'y' ''-j’' ■■-'•m ser.icc ,:i'ji -f .m •■m-.a/ n- m«» m-jh-’-

Of tne puntshmenr hAW. !r he ^edui.-.’d Pduince is pincvd on SC-Hh t
J;2G

%
4b-^«^e ofWe-have^pot-ev" r-'.r vce the «5nfv3 oraer of dismissal thd

hou'e the d:-/th>r‘f> rad•tlv appr:. i-* • c.:nvut PJV..1 wA
,v'-'g ‘i-n umwc witthjut pav

the oppuUjnL tOi iUCh .1.

.■'ijd, tn mr. -effect IS derweo nam

. V-Wh d.H -K'd iUU TO :,S^v*vrCe;

/ conaoroj '•' I*r-

pftn L*'rj .t,-no lu^c"’ .-etr, • . .ur: = ■■:?; 11

whicr- r,5; .been rir-

Supfen'e .. '■ ct ..f t- .;• '

•>■>

•^ ■- ; ^Liut vv.'jc :

fs-! .. ’'■■•^doubts about tr»e .;.r-u

deponnieiUtilfy. If .'J-liErr,-:..' • : ■ •/ :! j i’

due to his illness. whi:h has aif^^ady beri' .rdmittea by Th*:* .fMUifv N

report. In this view of rou- matter, while takin>j mio account ttv .a-v-n-' ’C pr'-f ..

Che appellant, his lengC' of servuc and thr: !a<.t !j;t:

employee, this Tribunal is of the view that the punishrr^nt 

appellant appears to be harsh. Moreover this Tnbunai had aireaev n

Vi'-t ■ -•'■U-i,

a-^'ia-rfled so tni:<

in nuniciuu:,- cases of similar nature.
»;
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counsei for the appellant has contended that theteamed
order dated 17-07-2018 was communicated to the appellant on 20-C2- 

communication of the order, the appellant filed the instant

03-03-2020, hence the delay in filing service appeal 

; that aggrieved civil servant could prefer representation to prescribed 

appeal to Tribunal from the date of communication of tiie impugned 

order. Reliance was placed on 2011 SCMR 1111; that in the impugned order of

02,
/

appellate

jl’.'o and just artei
was not

:,efv{ce appeal on

intentional

authority' or

dismissal, absence period of the appellant was treated as leave without pay, thus 

his absence period was regularized and there remains no ground to further 

penalise the appellant; that the appellant has not been treated in accordance with 

law, as no proper inquiry was conducted, thus tiie appellant was condemned 

unheard; that absence of the appellant was not intentional but was due to 

compeiiing.^€^on of his illness and such stance had already been taken by the 

jppeildnt in his departmental appeal, but such aspect of the appellant was not

f-.

\\̂ __
/ taken into consideration; that the penalty so awarded is harsh, which does not

commensurate with gravity of the guilt.

03. Learned Additional Advocate General for official resoondents has 

concenuc'd that the appellant has properly been proceeded against by issuing him 

charge sheet/statement of allegations and the same were r©;eived by the 

appellant himself on 05-09-2016; that the appellant willfully ateented himself 

from lawful duty without permission of the competent authority'; that proper 

inquiry was conducted by DSP Headquarters and during the course of inquiry, the 

appellant was afforded appropriate opportunity of defense; that the appellant 

issued show cause notice but the appellant failed to prove hts 

departmental appeal of appellant was rejected being ctevokf of

was

tnno<£nc«; thw
• ••'

■) .
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a sequel to the above, the instant appeal is partially acceptea. The 

impugned orders are set aside and the appellant is re-instated in service by 

converting the penalty of dismissal from service into stoppage of two increments. 

Parties are left to bear their own costs. File be consigned to record room.

09.

ANNOUNCED
10.01.2022

(A'TO-UR-REHMAN WAZIR) 
MEMBER (F)TAREEN(AHMAD

CHAIRMAN

ified tn be tUtre copy IfO —mt:.v
N- '\

|»6shaw*f \
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‘rM)': anmr or Pakistan
■ . (Appclliiiu .lurisJiclion),

PRriSRNT: "Mr. .lasiicv Minn SlmkiVviliii!i 
• Mr. .Iii.slicj; ljnv:-ui-l lii.s.snn.

' . .Mr. .lu.slicc Mohainnuul Qalm Jun Khcui.

I'

I

I

'M y^ir(*c(itioii No.
(«^p|iciil 'n^«Ti)snhc» nJet tiiticti I0.02.20n7 

N\yin* pervli c ‘ Vllnitinl, I'c^lniwnr, 
in-Appoitl N(i, !’3f»/2(Klt I

I
' I

i

. t rovcnuncut nl’NW V\\cic. Pclitioncr(.s). !
I • Vcr.'iU.s'' : :

:
A'l'ilul iln.ssnn. • . KcspotklciiUS).

Mr. QivXw iUishccO, Atkil. A.d.. NWI'R.l•‘or.lllc I’cliliniicKs):

■ l-nrlhc Uc.spniulcnil.s):

■ Unlc orilcnviug:

X

Mr. Tnslccn Mussniii, AUK.
»

2«1.12.2008. . i
s

■JUDCMICNT
I

Minn .Slialtirnlliih .Ian, .1: - Tlic rwpoiidcni, who was nppoiiUccl n.s A.W.I

in ihc llnjnnr A^icncy ttnil |ni.slcO sil (i.l i.S. Nawngni, who falcr on ^v;^.s iron.sfcrrccl 

(t» G.ll.S. Torru, Mnnliin. wn.s dbmisscil from .service on ihe yirpuml Ihnl nHcr' 

hcliiji ittvnIwJ in :i iminlcr cn.vc he was scnlcnccd lo iniprisonthcnl for iil'c. The 

■rl^spolKlonl nl’lcr- nvnilinj/; ilic depnrljncninl remedy approached Ihc Service
l

^ .'IVihonal wilh a pniycr llial hi.s dismi.ssal hiay be convened into lhat ‘of . j

oMttpnI.sory retirement, lli.s this pmycr was neceplcd. It is thi.s order, vyhich the 

■ jiethioiKT/l'dueatidii Oej)artmcnl ha.s ehaKcniicd and .seeking leave lo. appeal. It i.s . t 
order oi' Ihc Icitid to lustilV 

• apP<^id IS rcluscil niul tlic jiclilion is dismi.s.'JOil.

i

r

r

i

t

:J \
^ I i\ •

1inlerllTcnce by (liis Coiirl. Rc.siiirantly. leave,to •;• not-nii%

I
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■ ^ IN THE SUPREME COURT OF PAKISTAN

(Appellate Jurisdiction)
. I

I’. PRESENT
MR. JUSTICE JAVED IQBAL 

■ MR. JUSTICE NASIR-ULrMULK
MR. JUSTICE SAVED ZAHID HUSSAIN

CIVIL PETITION NO. 704 OF 2003
(On appeal from the judgment dated 19.5.2009 ' 
of the Federal Service Tribunal, Islamabad 
passed in Appeal No.23(PjCS of 2003). ■

I

Petitioner;Akhtar Ali -
;

Versus
I •

I

Director Federal Goyemment 
Educational Institution FGET DTA, 
Rawalpindi and others

t

Respondents

Mr. Amjad Ali, ASC

Agha O'ariq Mehmood. D.A.G.

21.4.2009

For . the-petitioner 

For, the respondents 

Date of hearing:
1

JUDGMENT
• ■z' /Z

RAVKD 7zAHID HUSSA.IN, J.— Akhtar Ali%
I

n
■petitioner-was Trained,Under Graduate Teacher (TUGT)

■ F.G High school (PRC), Mardan who on 19.8.2000 

absented'from duty. He was suspended on; 27,9.2000 

Which -suspension was extended latter on and was
I I ■ .'

issued notice dated 19.4.2001 for being ab.sent from'
.1 . , ’ ■

• duty.. Since no reply- was received show-cause-noticc

dated 06.7.2001 was issued calling for reply thereto

„ ■ :within: 15' days.' As- this-'notice also remained un- -

responded,' a final show-causo-notice dated 04,9.2001
. ■ATTESTED . ^

I

I 1

t.

I
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issued in terms of section. 3 (i)(b) of Remo.val From . ■

Service (Special Powers) Ordinance 

. evenmaliy-; removed .. from'

Departmental appeal for reinstatement i

was

I

2000. He was1 t
•I

I. ’

service;, on .23,,l'0.2001.
I

in service wasI

made by: him on lS.1.1.2002. Having no response to the 

he ■ approached the Federal Service 

through an appeal dated 06.2.2003,

dismissed hy the learned Federal 

Islamabad

I ■

same, Tribunah '
I

whichI was
- I I.

Service Tribunal,
r '

on 19.3.2008. Aggrieved thereby he has 

invoked the jurisdiction of this; Court

t

i

. under Article 

212(3) of the Constitution of the Constitution.of Islamic 

Republic of Pakistan. In that notice to

J
j

respondents was
t

ordered to be, issued by tliis Court 

^ t quantum of punisliment in the, matter.

to consider the
* *

t

n

2. ■ The learned counsel for the, petitioner 

the. learned Deputy .Attorney General have been , heard ^

.. primarny to consider as to ■ whether the .penalty of ' 

removal-from
^ j. . . • * ^ ■

chpumstances of the.

and
I.

I

service .was justified in the' .facts and , ' 

case. The contention of . the 

ieamed^counsel for the petitioner is that the absence of 

the petitioner from duty; was due tp the circumstances

■ beyond his control as he had been involved in a murder

case' in case FIR .No. Sll dated 1=).8.2000

%

4

I

registered

under Section 302/34 PPG,-.which 'fact was brought to •

- ATTP^TEO n .
;

I

I-
■1 •

t;
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the ’notice of the Headmaster of the School informing 

that due to threat.to his life it had becime impossible 

for him to attend the school and he lAay be granted . 

leave'^th effect from 21.8.2000.-It is contended that he' ’ ;

I

• I
I

f I

■ I

I

I

-i
I

was acquitted in that case on 13.1,1.2002 by the Trial
• I .

i ' Court on the ‘ basis .of compromise. Whereafter, he 

approached his school v/hen he'learnt of his removal 

frorti service and agitated the matter, Idepa'rtm'entally 

and thereafter before the learned Tribun aJ. According to - .
■ ■ I • ■ ■ .

him the \dew taken b}" the learned Tribiinal in the case • 

was not based on correct appreciation o ‘ the matter. He 

places reliance upon Auditor-General cjf Paldstan and 

others versus RTuhammad AH ahd I others^ {2006

.1
I

I

1

SCMR 601 and Abdul Hassan versus Secretary,
' I .

Education fSasLl N.W.F.P. and 3 others; (2008 PLC^ , ' 

• '(C.S.), 77) to contend that harsh penalty of removal from • 

service deserved to be reduced to some ihinof penalty.

3.. The learned Deputy AttcJrhey. General,
Palcistah, however, supports the ordel made ;by the 

■ departmentai authority and the judgment of the Federal 

Service Tribunal arid seeks dism-issal of the petition.

The factual background is not in dispute. We 

. ■ . have considered the matter from various angles and 

find that the petitioner who got employ](nent as Teacher

.* 1

, j

f

t

4.

!

I

r
in the-.year .1984, had unblemished service.record but

AT^SIED
* * I

1
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due to involvement'in the case he absented from duty 

with effect from 19,8.2000 due to threat to his Hfe. He ■'

•t

/ .
!.

I

■ had-made an appUcation to the Headmaster-of the - ■ 

School also to this effect. The notices datedT9'.4.2001, 

6.7.2001 and 4.9.2001 remained 

not been received by

circumstances preventing him from continuing to 

perform his duty as a Teacher. As soon as he was' 

acquitted by the -Court on 13.11.2002 he approached 

. the ■ authorities and agitated the matter for his' 

reinstatement within the Department and before the ■ 

Tribunal. No doubt he remained absent, but the 

punishment he, has been awarded i.e. removal from 

service, appear to be too harsh and disproportionate. ,It.

I

j

responded havingUll

I him. These were the
1

1

*.
I

I

I

n

• 4

.a .
may be observed that while proceeding against a person 

under section 3 of the Removal From' Service (Special ■ 

Powers) Ordinance 2000, the competent authority had 

the discretion to dismiss or remove from service or 

, compulsorily retire from service

t

I

i

or reduce the person 

conceiTied to lower post or pay scale, or impose one or

f

t

t

more minor penalties. It may be observed that Clause
I

■ .(af of section 3 (1) of the. Ordinance deals with

I

the ■%
{

mefficiency of a person in Government service,or being . ■I

I

habitually absent from duty without prior approval of . ' ' • 

leave. But a person guilty of misconduct (clause b)

M'

or a .
t

A?fE9irEDJl-' I

ISdp^interidept 
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. I person who is corrupt (clause c) etc. .have been dealt ' 

with separately, While imposing■pti-nnity the competent 

authority is thus (?xpected to I.;e£p in mind the gravity 

and severity of the allegations and past conduct, of the 

person concerned. The,petitioner’s removal from 

was not the only option for die competent authority. He 

, could be awarded other penally,of lesser .implications'. 

When he. filed appe^ before ‘ the Federal- .Semce. . 

■ Tribunal even the learned Tribunal did not advert to 

this.aspect of the matter although under section 5 of 

the Service Tribunal Act, 1975, the Tribunal had power 

on appeal to ‘'conyfrm, set aside, uaru or modify the order 

opp^cd against . There is no dearth of precedents where 

the Ifibunai modified the orders of the departmental 

authority by converting the penalties and substituting 

* order iri .place of removal from service. For instance in . ■ 

Abdul . Hassan versus Secretary. Education ISfiaLj 

ITOFP and 3 others. (2008 PJX (C.S.) 77), the NWFP 

Service Tribunal ordered the conversion of dismissal

I

I I

I

T

service

I

.

I

t

✓

. J
I

I

I

1

order from service with that of compulsory retirement. 

\ -.Incidentally, in that case also the appellant had. been 

; involved in a murder case who had been 

. imprisohment for :life and

I
f

sentenced to

fi- Iundergoing the 

sentence-, years alter his clismissai h:om sendee he filed

. a! Vi f

, 1

.appeal/before the. Service Tribunal and the Tribunal

attestedI

I
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I altered the penalty. The petition 'for.leave C.P. No.249-P' 

of 20P'7 filed by the Government of NWFP against the- ’ ■ • 

order of the Tribunal was dismissed by this Court on ' 

24.12.2008, In Shamim Ahmed

I
I

f

t
I

t

t1
Kazmi versus

Pakistan International Airlinos . i
t

Corporation and <
I

.. . (2005' SCMR ■ 638j. , the Federal Service

Tribunal had ordered the. conversion of dismissal from 

■ service into
I

compulsory retirement which 

mamtained by this Court by dismissing-the petition 

thereagainst. In Agricyture_D^opment

Pakistan through. Chairman and another i______ - - -

(2005 SCMR 752), the penalty,of dismissal, from'

was
I

Bank of

versus Akif
Javed.

• 1

service was modified by the Federal Service Tribunal to 

compulsoiy retirement- where-against'tlie' petition was 

dismissed by this , Court.

Pakistan and oth<>rg

«
I

In Auditor-General of .

^versus Muhammad Air

(2006 SCMR 60), 

was' converted into, reduction 

Federal Service Tribunal where

removal from service order
• I

in time scale by the

against the appeal of 

the Department was dismissed by this Court. Reference ' r

t

. may also be made to Javed'Akhtar arid.others ■versusI

end ora...

(2006 SCMR 1018); As 

Iribunai under the Service Tribunal

"Court under Article 212,reference

1

to the scope of powers of the 

Act- and of this 

■ may be .made, .to

I

i

t

Giiyr ntondont 
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Islamic Republic of

mmso^ (PLD 1983 SC 'IOG), 15^ 

Development

Muhammad Yousaf. T^st

versus, P^ Safdar •

and Power
■ I • Lahore and 2 oth^rQ I Iversus ; .

• I

(PLD; 19.96 SC •
8^0)-manSlmfiuddln.DeB3^ .

±

versus Surat Khan —----Director RefrionaT
Information Office.

ajid^41 others, (TOO] ,.
SPMS 2216) and ^zWabi^basi versu. Wa... 

Development Authority

- »

Power yanother, (iqqo

. SCMR.774).
■ «

5. Even this Court while hearing petition under 

Article . 212(3) of the Constitution 

Republic of Pakistan, 

jurisdiction, in

of the Islamic

had been exercising its 

appropriate cases of converting the 

■ to the nature of the
penalty found not commensurate 

charges In Inspector-General 

Peshawar and another

(Prisons!

^versus Svod Jaffar Rhah e^-

others. 2006
SCMR 815), the judgment of the Tribunal 

to convert the
was modified 

penalties imposed by the departmental

_Sattar and

• i

authority; In Abdul 

Director Food, Pumah

another versus

Sthers (2007 PLC (C.S.)

31.9), this. Court ordered the 

■ dismissal from

conversion.'of penalty of 
• .* * ' • * * .

service into compulsoiy retirement from

hi: Muhammad AHservice Bukhari versus
■ AT?€S.teD. ^

I

Gus^nntencGnt
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Federation of Pakistan through EstablishTn^^nf I
I ‘!

Scorqtary, Islamabad and 2 others, finnfl PLC.:(e.S).' 

428), modifjang the judgment of. the.learned Trit3unal 

■. this Court ordered the

\

\
. i

I.

conversion . of penaJty. of

■ cbmpulsbiy retirement .into reduction of two steps in

time scale for a period of two years;
i.t

I

■ -6: The.object of making reference'.to the a-boye 
... * * . . * ’ • ' * • ✓ *

cited precedents is that not only the ,Tribunal.while 

•. ' dealing with.an appeal under section 5' of the Act has

I

'.i
••

• I

1

the power to vary and, modify .the order of departmental(
t*.

authority, this Court while sitting in appeal Over-the

judgment of-the leai;ned TribunalI can also exercise . 

such a power to meet the ends of justice dependent-:i- •1

upon of course, the facts and circumstances of each'.

-case.
I

7. In the instant- case as noted above the 

■. . petitioner who had a long’unblemished service of about '

I
t

' i

17 years had. by-force of circumstances {.involvement in 

. a case in. which he r .

was latter . oh acquitted) 

.-been prevented from, performihg ' his duty '

from duty entailing

V

r
as ■

• I Teacher. He absent.was

spm<? penalti^ under the law.

■ m the .circumstances

■ -for him. W^./had ^therefore

His removal from-'
•1

i,was.too harsh a penalty
I

r

on cdnclusiph.pf hearing - vII
I ..*

■ '. Passed the following short .order:- ■ •*.•.
'l:

* •;
;■

Suprt'jfio CwOn of
^ (Ivi.rt.Vi.AS'Ab
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• h.- • ''For .the' reasons to ■ .be recorded 

separately, after hatnng .heard the 'Idamed' 

counsM for the parties at lehgthj We are- 

inclined to convert this petition into appeal 

which is accepted and penalty of removal 

from, service\ is converted, to that of 

compulsory retirement.^

These are the reasons for the above order 

accepting the.appeal, partially with no ..order, as to

t
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