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Form- A

FORM OF ORDER SHEET
Court of
Case No.- 823/2022
‘Date oforder | Order or other proceedings with signature of judge
proceedings
2 3
24/05/2022 The appeal of Mr. Muhammad Zakria resubmitted today by Mr.
Amijid Ali Advocate may be entered in the Institution Register and put up to
the Worthy Chairman for proper order please.
REGISTRAR
—
7. V. %2 This case is entrusted to Single Bench at Peshawar for preliminary
hearing to be put there on /- b+ %0 2-L-Notices be issued to appellant
and his counsel! for the date fixed. Q{
CHAIRMAN
14™ June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

hearing on 02.08.2022 before S.B.

(Kalim Arskiad Khan)
Chairman




§ The appeal of Mr. Muhammad Zakria son of Muhammad Naeem r/o Mohallah Sheikhan
Shewa Tehsil Razzar District Swabi received today i.e. on 22.04.2022 is incomplete on the
following score which is returned to the counsel for the appellant for completion and
resubmission within 15 days.

1- Check list is not attached with the appeal.
Annexure-A is incomplete which may be completed.

3- Appeal has not been flagged/marked with annexures marks.

4- Annexures of the appeal may be attested.

@ Page nos. 8, 9, 10 and 26 of the appeal are illegible which may be replaced by

legible/better one.

6- Seven more copies/sets of the appeal along with annexures i.e. complete in all
respect may also be submitted with the appeal.

No. 4/17 /S.T,
Dt. L Bf _Zz ~ /2022

REGISTRAR °*
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.
Mr. Amjid Ali Advocate, Mardan.
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EFORE THE KHYBER PAKHTUNKHWA

BEFORE THE KHYBER PAKHIUINISHWA

SERVICE TRIBUNAL PESHAWAR

Service Appeal No.

L7 =2, /2022
V"/

Muhammad Zakria S$/0 Muhammad Naeem R/O Mohallah

‘Sheikhan, Shewa Tehsil Razzar District Swabi
S eeeeees (Appellant)

VERSUS

Govt of KPK through Secretary Elementary and Secondary at Biock

A, 3" Floor, Building A, Civil Secretari

INDEX

at Peshawar and others
..... ... (Respondents)

Serial
No

Description of
Documents

Annexure

Pages

1

Service Appeal

|— 7

2

Copy of the appointment
order '

e

Copy of FIR

f

Copy of the said
application dated
02/02/2012 for extra-
ordinary leave

{O—— !

Copy of the
order/judgment dated
25/02/2016

- 14

-

Copies of application
dated 12/0f/2016 and
20/04/2016 for posting

|S- /6

Copy of writ/comments of
Department dated
09/03/2018 and impugned
removal order dated

19/02/2013 -

[7-— +3

Copy of order dated
26/03/2018 as well as
application for posting

R Y

Copy of service appeal
and reply

294 - 35

Copy of order dated
14/01/2019 of PHC

36-37

11

Copy of the application

dated 18/01/2022 for

38 — 89

R I



withdrawal as well as
order dated 18/01/2022 of Lo
Service Tribunal :
12 Copy of judgment dated K .
18/12/2021 Ui- go
13 Copy of reported L
judgment 5 [ - C( &
14 | Section 5 and Section 14 of M
_ Limitation Act "1? 7 ¢
15 Received Copy of the ,
Departmental appeal 7/ — 7 f(
dated  {/02/2022- .
16 Copy of the impugned O
order dated 29/03/2022 7 <
passed by respondent no
5 .
17 Copy of judgment of P ,
Chairman of Honorable 26 - ﬁ /
KP Service Tribunal
18 Copy of judgment of Q 8}
Supreme Coﬁrt ﬁ
| 19 Wakalatnama 9 ¥
7 v
Appellant = 7 s~
(D778 ',‘ , L
ADVOCATE
é!@i RPME COUR'S
Through Amjad Ali{iYla¥dan)
Advocate
Supreme Court of Pakistan

Dated: 20/04/2022
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BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR
Service Appeal No. . /2022

Muhammad Zakria S/0 Muhammad Naeem R/O Mohallah
Sheikhan, Shewa Tehsil Razzar District Swabi o

........ (Appellalﬁ)‘u pvice Friiun al

piney HO-

VERSUS W
- pated i

Govt of KPK through Secretary Elémenta.ry and
Secondary Education at Block A, 3™ Floor, Building A,

Civil Secretariat Peshawar. _

Director General, Elementary & Secondary Education
Khyber Pukhtunkhwa Peshawar at Hashtnagn Chowk

near Qila Bala Hisar Peshawar.

Director of Education KP, at Hashtnagn Chowk near Qila Bala
Hisar Peshawar.

District Education Officer (female) Swabi at District Education
Office female Swabi. '
Assistant Director (Admn) Directorate Elementary & Secondary
Education Khyber Pukhtunkhwa Peshawar at Hashtnagri Chowk
near Qila Bala Hisar Peshawar.

 emeenee (Respondents)

SUBJECT: APPEAL UNDER SECTION 4 OF SERVICE
TRIBUNAL ACT, AGAINST THE ORDER
DATED 1970272013 PASSED  BY
RESPONDENT NO 4 WHEREIN APPELLANT

Aﬁfﬁrak; HAS BEEN REMOVED FROM SERVICE AND

202 ORDER DATED 29/03/2022 *PASSED BY
RESPONDENT NO 5 WHEREBY THE
DEPARTMENTAL APPEAL OF THE
APPELLANT HAS BEEN REJECTED WHICH
ARE ILLEGAL AGAINST LAW AND FACTS
AND LIABLE TO BE SET ASIDE.
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PRAYER IN APPEAL: - Y/

On acceptance of this service appeal, impugned
removal order dated 19/02/2013 passed by
respondent no ¢ and impugned order dated
29/03/2022 passed by respondent no 5 whereby
departmental appeal of the appellant has been
rejected may please be set aside and appellant may
please be reinstated in service with all back benefits.
Any other relief deemed fit in the circumstances of the
case and not specifically asked for may also be

graciously granted.

Respected Six, ,

Appellant humbly submits as under:

. That appellant was appointed as Chowkidar in Govt Girls

Higher Secondary School Shewa Tehsil Razzar District Swabi
vide order dated 07/10/2006 (Copy of the appointment
order is attached as Annexure A)

. That appellant performed his duty to the entire satisfaction of

his superiors.

. That appellant has neither been given any explanation nor

charge sheet nor show cause notice earlier.

. That appellant has never remained absent even for a single

day in the past.

. That thus appellant was fit and best suitable with respect to

performance of his duty and particularly punctuality and
regular attendance. . _ -

. That thus everything was going well and appellant was one of

the best civil servant.

. That unfortunately, one day i.e on 01/02/2012, appellant was
- falsely charged for the murder of Asad Ali along with Akhtar

Ali and Nadeem sons of Abdul Hassan vide FIR No 123 dated
01/02/2012 Police Station Kalu Khan Swabi (Copy of FIR is

attached as Annexure B)

. That appellant was on duty on 01/02/ 2012 in School.

[P
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9. That appellant informed the School’s Principal through a
written application for leave, on 02/ 02/2012 at the hand of his

father namely Nacem. (Copy of the said application dated
02/02/2012 for extra-ordinary leave is ‘attached as

Annexure C)

10. That unfortunately said application was not processed
and not acted upon for which appellant may not be
penalized. -

11. That as it was a matter of high risk to appellant’s life so
attendance in school was beyond imagination in Pashtoon

Society.

12. That the elders and locals of the village were constantly

‘approaching legal heirs of the deceased that appellant is

innocent and they have spoiled life of appellant for no good
_reason, however, these efforts finally bore fruit on
25/02/2016 which is visible from order of A.S.J IV Swabi
dated 25/03/2016 as appellant is acquitted. (Copy of the
order/judgment dated 25/02/2016 is attached as

Annexure D)
13. That néithef any notice nor letter has been served upon
the appellant nor notice published in 2x daily newspaper as

per requirement oflaw. - :

14. That appellant immediately after his release on bail

approached the Principal of School for duty it was delayed on
the pretext that your file/service record is with officexrs of

- Education Department.

15. That appellant was running from pillar to the post
including officers of Education Department but invain
(Copies of application dated 12/01/2016 and 20/04/2016

for posting are attached as Annexure E)

16. That appellant was constrained ‘to approach the
Honorable Peshawar High Court Peshawar through writ
" petition no. 1513-P/2018 on the ground that there is neither
suspension nor dismissal of appellant wherein comments
were submitted on 9" March 2018 by Education Department
providing an order dated 19/02/2013 of removal of appellant
(Copy of writ/comments of Department dated 09/03/2018
and impugned removal order dated 19/02/2013 is

attached as Annexure F)
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17. That during pendency of said writ petition, instead of
Director Education, DEO Female Swabi passed order dated

26/03/2018 on appeal of appellant for posting and rejected
the same (Copy of order dated 26/03/2018 as well as

application for posting is attached as Annexure G)

18. That apéellant challenged said ordef of DEO Female

Swabi through service appeal No 628/2018 on 19/04/2018,
within one month wherein comments were asked and filed by
Education Department (Copy of service appeal and reply is
attached as Annexure H) :

19. That the writ petition was disposed off vide order dated
14/10/2019 that his services have been regularized in the
year 2008 and service appeal is pernding in Service Tribunal
(Copy of order dated 14/01/2019 of PHC is attached as

Annexure I)

20. That at this juncture, appellant engaged another
counsel namely Amjad Ali Advocate Supreme Court wherein
Tribunal observed that neither appellate authority i.e
Director Education under KP Appeal rules 1986 has decided
appeal nor in the service appeal removal order has been
challenged, so counsel for appellant filed application dated
18/01/2022 for withdrawal of service appeal with permission
to file fresh one, after exhausting the procedural remedies as
well as substantial right of Departmental appeal which is
accepted vide order dated 18/01/2022 by Service Tribunal
(Copy of the application dated 18/01/2022 for withdrawal

as well as order dated 18/01/2022 of Service Tribunal is
attached as Annexure J)

21. - That removal order dated 19/02/2013 has not been
served upon the appellant and this fact has been admitted by
Service Tribunal as well by accepting application for
withdrawal and underlined the same in Para 2 of application
plus posting in Para No 1 of application. . o

22. - That as per famous recent 'judgment of KP Subordinate
Judicial Tribunal in S.A No 06/2021 titled as Kalim Arshad
., Khan vs Peshawar High Court Peshawar decided on

18/12/2021 held that the appeal is not time barred as it is not
decided on merit (Copy of judgment dated 18/12/2021 is

- attached as Annexure K)

23. That the Honorable Tribunal relied upon reported
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judgment of Honorable Supreme Court 1997 SCMR 1160-287,
2002 SCMR 1383 wherein departmental appellate authority

decided appeal (Copy of reported judgment is attached as
Annexure L)

24. That as per KP Appeal Rules 1986, the departmental
appeal is within time from date of knowledge coupled with
judgment of Honorable Peshawar High Court showing to
decide his departmental appeal on merit and Honorable
Service Tribunal, noting that departmental appeal need to be
filed against removal order, plus as per Section 5 and Section
14 of the Limitation Act, time spent in wrong forums is
condonable. (Section 5 and Section 14 of Limitation Act is’
attached as Annexure M)

25.  That feeling aggrieved from the removal order dated
19/02/2013 passed by the respondent no 4, appellant
preferred departmental appeal dated 04/02/2022 in light of -
the order dated 18/01/2022 of this Honorable Tribunal which
was diaried in the Department (Received Copy of the

. Departmental appeal dated "4/02/2022 is attached as
Annexure N)

26. That the respondent Department rejected the

Departmental appeal dated 19/02/2013 vide order dated
29/03/2022 which is illegal against law and facts (Copy of the
impugned order dated 29/03/2022 passed by respondent
no 5 is attached as Iimtexure 0)

21. That feelmg aggneved from the unpugned order dated
. 19/02/2013 passed by respondent no 4 and impugned order’
' dated 29/03/2022 passed by respondent no 5, appellant
approaches this Honorable Tribunal on the followmg"

grounds

GROUNDS:

A. Because admittedly, appellant never remained absent in the
past than instant one, thus he can’t be termed as habitual
absentee as per judgment of KP Service Tribunal (Copy of
judgment of Chairman of Honorable KP Service Tribunal
is attached as Annexure P)

B. Because in the peculiar circumstances as per judgment of
Honorable Tribunal upheld by Honorable Supreme Court of
Pakistan can’t be termed as willful as there was a serious
threat to his life (Copy of judgment of S T
Supreme Court is attached as Annexure Q)




C.

(&

Because impugned order dated 19/02/2013 passed by
respondent no 4 and impugned order dated 29/03/2022
passed by respondent no 5 are illegal against law and facts
liable to be set aside.

. Because impugned order dated 29/03/2022 passed by

respondent no 5 is not a speaking order and no reason has
been assigned for rejecting the departmental appeal of the
appellant which is illegal and against all norms of injustice.

. Because the respondents are bound under the law to pass a

well-reasoned speaking order and mere rejection of the’
departmental appeal is illegal.

Because neither charge sheet nor statement of allegation nor
inquiry has been conducted.

G.Because the request of appellant for leave has been

H.

conveniently ignored and not decided till date.

Because leave was available at credit of appellant and had
the application for leave decided in time there would be no
occasion of passing of impugned order of removal.

Because as per Revise Leave Rules 1981, extra—ordmary
leave can be granted to appellant. -

Because post facto orders can also be passed by the
Departments in routine for the ends of justice when facts are
known to the officers, subsequently

‘Because it would be in the interest of Department as well as

appellant to reinstate him as he is trained and experienced
and ready to serve.

Because removal order is back dated as EDO/DEO lumself
admits in Para 5 of order dated 26/03/2018 that officers were
separated and record was not available and his case

remained out of sxght

M.Because since absence is neither willful nor intentional nor

N.

deliberate, so appellant can’t be heavily punished.

Because acquittal means exoneration from all charges
including absence from criminal law as well as service law.

O. Because - L # 4 is demand of Holy Quran.




P. Because appellant is jobless and entitled for back benefits.

It is therefore humbly prayed that on acceptance of this service
appeal, impugned removal order dated 19/02/2013 passed by
respondent no 4 and impugned order dated 29/03/2022 passed
by respondent no 5 whereby departmental appeal of the
appellant has been rejected may please be set aside and
appellant may please be reinstated in service with all back
benefits. Any other relief deemed fit in the circumstances of the

case and not specifically asked for may also be graciously -

granted.

Appellant W
ADVOC*TE

, d SUPREME COU#HT

ad mi (Mardan)
ate
Supreme Court of Pakistan

Through

Dated: 20/04/2022

AFFIDAVIT

I, Muhammad Zakria S/0 Muhammad Naeém R/O
Mohallah Sheikhan Shewa Tehsil Razzar District Swabi

(appellant), do hereby solemnly affirm and declare that all the -
contents of this Service Appeal are true and correct to the best

of my knowledge and belief and nothmg has been concealed
from this Court.

Deponent
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: 8
63..| Basher Ahmad Rehmat Shah Sweeper GMS Utla AVP
Gadoon
64. | Sultan Akbar Ali AKbar Lab Attendant | GHSS Kabgani | AVP
Gadoon
65. | Malang Khan Anwar Khan Chowkidar CPS Malak AVP
' Abad Gadoon
66.| Shamsul Anwar | Noorul Haq CHowkidar GPS Jangal AVP
: Khel KKhan
67.| Subhan Bibi W/O Ali Rehman | Sweepress GCMS Rafiq AVP
Abad
68.| Yasir Khan Sher Afzal Khan | N Qasid GGMS Rafiq AVP
. ' Abad
69.| M Izhar Disable | Noor Zaman Lab Attendant | GHS Baja AVP

Terms & Conditions:
1. No TA DA is allowed
2. Charge reports should be subrmtted to all concerned.
‘3. The appointment is purely made on Fixed Contract basis and liable to
termination at any stage/ time without assigning any notice.
4. The posts are not pension able.
5. They will produced health and age certificate from the med.lcal
Superintendent DHQ Hospital Swabi.
6. They will not be handed over charge if their age is less then 18 yeas and
above 45 years
7. In case of resignation they will have to give one month prior notice to the
Department or forfeit one month pay in lieu thereof to the Government.
They will be permanently domiciled of Swabi District.
They will have no right of transfer to any other school or post.

© ®

Saifur Rehman
Executive District Officer
Schools & Literacy Swabi
Endst No. 5398-G/C-IV Aptt File PEdo S&L/ dated Swabi the 07.10.2006.
Copy of the above is forwarded for information and n/action to the:
Honourable Minister for Education Govt of NWFP Peshawar.
Secretary Schools and Literacy Department GOvt of NWPP Peshawar.
Director Schools & Literacy NWFP Peshawar.
District Nazim Swabi
District Coordination Officer, Swabi.
District Accounts Officer, Swabi
District Officer M&F Local Office.
Principals/ Headmasters/ Headmistresses and Head teachers concerned
schools.
8. Deputy District Officers (M&F) Swabi Lahore.
10. ADO (B&A / Establishment) Local Office.
-11. Supdt (M&F) Branch, Local Office.
12. Dealing Assistant Concerned.

® N D@ @

Executive District Officer
Schools & Literacy Swabi
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T . . .Au'uqed Zakaria |m,s<,n.l on liail wilh h.is"c'ounscl 7 g
S r"/ / YU .'mnd Tariq SPP Fn: the s{ale present. Mushluq Ali

b ) ' : {ct. aplainant); Faqir Muhammad (injured) and Safdar Ali (tathex

b daceased Asad Aliy present and their :,cpa:ate statements to the' .+ -

Co e _ siect of compromise recorded. B

!
Leamc.d d*‘lmcc counsel - and acc,used also btoug,hl i l

inln the notice of the cour , that the statements of maJm LIRS g*}i . o

“ewely Safdar Al; (father of deceased Asad Al),-Mst: Musarat . - ' }'l

'mmhw of the deceascrl), Mst: Zahra (wadow of the: deceased), : 5
aqn Ahmed. (injured), Mushtaq Ali (c.omp:amam) alongwith .

S . statement: of elders of the ‘Tocalily have aheddy been recorded- |

TR .- curing.bail .,rage of the accused Zakuria and the major iggal heirs .

e " .7 -7 ofthe deceased had raised no objection on the ¢ cquxttal ofaccu&ed “ﬁ.&, P

'4,\m.a in. thczr statements. The accused party had '1190 alre'\dv T

' m.w:!uned a constructcd house mcasuung 0S maJ las - th\ou;,h
em stered deed wo;lh Rs: 12, 00 000/- (twelve lacs) in the names of - .

ar Ali, Mosa Khan and Esa Khan (som) minors LRs of the

E ‘ - o o . t.eascd at’ the stage of the bail. Thcy pxoduced copu,s*ol court |
| CoL - ler EXCPF, Joml statement of LRs FX PC, compromise decd . EIF
- Be DA, affidavit EX.PB and copy of registered deed EX. PD. ’Thc iR :
y _ . , 0‘5\3511_'] registered deed had ahea(ly been “handed over 1o ;__,mnd '
. fatber oflhe minors S'afc"u Ali Tor safe custody during the stage ol ’1[

hail of the accuacd facing trial. Thaut the legal heirs oftht. dGL(.dbCC[
\oe 2 mude compromssu with accuscd Zakaria and the}, havc staled,

i the c.omprmmse is genuine & 'md effected -vnhout .my iosct, aru!

t
Y e
¢ . . ER i
t . «.“u.xon and.is in the best mte:csl ol both the pazl:cs They haveg, ! I
" E . ]
St nor ocjected on the acqmual of the accused “facing mui‘g ‘:r"

.~

Zqi{z\ri-a. As the mattcr'hu -already been pa i ghe stagd u[
R y v W &

S . : ; . . / * , o - '
L e ',/P\/(/b; [Jh v RMDULIRALEA, €
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Coa. s |': - o p !h '
et contest the casc fvnher pxouauhngs in the case wuH bc a iutnlgt R
1 ! . - . . A df -;..
" ' LXCILI:L and the ullmmle resuft of thc case .in (omplom se is- ] ' ,‘
- acqunthl L S I‘{

i
So keepln&, in view the above méntioned uompmmt

. E s-ta'lénents and the fact ilﬂat offences u/s 302 PPC vide undc:!ymg
o ‘ ' | ]"II\ No.123, -dated 01. 02. 2012, registered at I’ohu. Station Kalu 4

',I\han is- compounddbic as provided . u/s 345 CoPCrand’ d{fpfw'l n’ lll
'“'f H
uompxonnsc scems lo be. m the mtcu.st of pall}w Iht, ultmmlc ' -

* result of compr onmse is alw(tys dcqultlal hcnu., acce USul Z,u.kana :
. e

son of Naeem -resident of Village- bhewq is discharged  in e -

' \'-_.mslanl case, lfe s on balf Hxs surclies are dlsc,has;_,ed ﬁom tha, . ,
A ' o : .~ e
A llabumcs of his bail bonds. ; ’ o o f": :
Case P‘OPENY be: kept mhct till the t,xplw oI pcnod Q‘ii:}“f e
‘ cl])pCc\l/I evision and Lhcn cafter bc. dealt | in au:ondanu: w;Lh law il
'be consu,ncd to 1eco:d room aﬁtu its complcllon and m.,u,\sm y
' DU compilation: ' ' ‘
ANNOUNCED
25/03/2046 "~ . i
: X ./i, , 'I, ﬂ:,
| (MALIK A mmmwmﬂ,wﬁ
L - : T ~ Additional District & f)(,wons Judpé-tv '
) ' _L .-: _' i . va’ . B .
) L AT L R, Sl
: : Q :
‘.t ABDULJALALMA MEd |
~ HEAD MASTER.
GM8Ghard Abad, KSK (swubq'




u,c.or:.l"d at the stabc ol bml 10 the effect of c.ompxomxsc The deceased ims ul\n
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Joine statement oi (1) Saidar AL (father of the ‘decensed Astd A

Cresident of Vll!uaa Shewsn istrive Swabi major, LRs of the deceased. on /-

Ouath. : ) .

S

o L o | Ay

.1 am Tather of deceased Asad Al who was imurdered reg wding W .‘Hdl]r: .; .'";}'ﬁ ;'_
' ' s

.

complrinant Mushtag Ali bad lodped seport-against 'lLLLl\Ld facing, trial nome 1\"'

Fukaric son of MNaccw vide case TR N, 123 dated 01 02, 201 2 1)/S 3().'_/324/34'
° L]

PPC Police Station Kalu Khan. Bes side me the deceased have also Mst: Musaral.

’ (mmhcz‘) and \1:‘1' /.xiua (wnduw of thwe clcc.wsc*d; whosc slatemen(s wis

mmor:. children namuly Umar All, Mosa Khan and’ Esa Khan (som Hnm:l,h

the eifarts of the clders of the locali 1y, we have effccled con*proml.su withy hé

t

accuset namcd above and pardencd him in the ndnu_ of 'Allah Almlomy b/l

Wd.l\'li‘:" our rights of Qisus and Diyal ele. While for the minar i Rs m Llu,
dccu.x sod e uecused |)‘u£y has (r dn.)h.m.J landed plopcny measur m&. 0'5 i las.
mlu«Lcd at, Village blu.wa the nrarket value of v/hich iy Rs:)2 .00, Of)()/- W(. the
mujor LRs of the dee mmcd have got no objection, if tus Hono: able cowd at,qml
the nc{:usgd facing er! ammely  Zakaria, Vo tus cliu,t e lmw. «;hmd“ ’
produzed. conpromise deed  Es.PA olungw]th an -affidavit x. I"l} Hn

5l
bOl]"I"t\,"‘ISC ia gcn..une wnlhoul any force, plcssum anu coercion s i hllﬁj'l
r! ll‘

l)ca_t n.i,: =5t of both the parties. Joint statement of mis ne, Mst Musrat and Mst?:

Zahig L EX.072, the copy of regastered deed EXPD) and cour. Corder is EXPIE

The coapromise may kindly be sceepted.

(M.llslc Anijad ﬁ.\ um) .
L Addl;:Sessions Judgs-1V, Swabi [,

il

Safdar Ali (faiher of the deceased)

(}n"é'/,t%;: {(Malik An(//l !i.)

Y AddlL SLSblOI."v Judg,a AR S\v\uin]d'ﬁl,: I
, ™ LR
Co s . . LR
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~ and p'ndonvd the aCCdSPd facmg, trial namely Zakatia in the name of /\Iluhi .l-f-\ &

lh. A ”
- Altme,hty by waiving my rights of Qisas, 'Dannn Arsh ete. | thC got: _V,]i%‘fn“i*{i;.’i 1

P

“'CNIC No. 16202-8246286-1

1+ Lo Loy amat oty 2t e

: 'St'ltcmenl of Muqhtuq Ali 'tged about 46 ywm son -of Said Ma:,hal Kl
R/O Shcwa (complmnnnt) Dnsu ict Swabi, on Oath. e \‘, i

N -
'Statcd tlmt ] am (.omphnm-n of case FIR No.123 d'lted 0l 02 2012 LJJ%I

02/324,’34 PPC, Pollu. Station Kalu Khan for meffccuve ﬁnng upon inc. No
lhrou'Vh the eftorts ol‘lh(, eldets of the u)(,ahty, I have L,ITected compromise with )
“the accused ac;ng tml mmcly Zakaria. l‘hnough the c[‘forls 01 Lhe ‘clders of the

Iocalny I have cffcctcd compromlse wnh the accused facmg mal n'imed '\buve.
bl

ochcnon if this Honorable court acqall the '1ccused named abovc !0 this

' eftcc Iptowcc copy of comr romisc deed Ex.PT. lhc comprolmsu is guunm

WIthout any force pleSJlC and cocreion and is in the best interest ol both llu,
p’utx(,s T hc Lomprommc may kmdly be accepted.

RO & AC.
25.03.2016

(M'\h!\ Amja l
Adol Sbssacns Judgc Iv, ‘muh: 'f'] '

Mushtaq Ali (Compla.inan,t) g o - L | o

(l\'|'1|i-l('Am , 1 Illn
Add] Sessions Iudge- l\«, 5““1,. '! ,"

c/%ww\
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ABDUL JALAL M
A;
-G‘:EAD MASTE# a
Ghaclh Abad, K§K Swaby
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The District Education Officer (Male) Swabi

Subject: Application fi sion to perform duty after my bail order dated

Respected Sir,
- I humbly submit as under:

It is most respectfully stated that [ was appointed as Chowkidar in Govt Girls
Higher Secondary School Shewa Tehsil Razzar District Swabi. I performed my
duties with sincerity and dedication to the satisfaction of my superiors. My
previous record is unblemished and there is no absentee on my part. | am
falsely charged In FIR No 123 dated 01/02/20212 Police Station Kalu Khan
Swabi wherein the Learned Additional Sessions Judge IV Swabi granted bail

vide order dated 05/01/2016 (Copy of the bail order dated 05/01/2016 is
attached) '

It is therefore humbly réquestéd that aﬁer the grahf of bail order, [ may i)lease
be allowed to perform my duties as Chowkidaar in Govt Girls ngher Secondary
School Shewa Tehsil Razzar stmct Swabl

ES

_ .Appllcant : ' —
- Muhammad Zakria S/0 Muhammad Naeem
R/O Mohallah Sheikhan, Shewa Tehsil Razzar
District Swabi )
Cell No. 0300-5687871
Dated: 12/01/2016 :



. The District Education Officer (Male) Swabi

Subject: Application for permission to perform duties after my acquittal order
" dated 25/03/2016 in FIR No 123 dated 01/02/2012

Respected Sir,
I humbly submit as under:

It'is stated with utmost respect that | was appointed as Chowkidar in Govt Girls
Higher Secondary School Shewa Tehsil Razzar District Swabi. | performed my
duties with sincerity and. dedication to the satisfaction of my superiors. My
previous record Is unblemished and there is no absentee on my part. | was falsely
charged in FIR No 123 dated 01/02/2012 under section 302/324 and 34 PPC. The
Learned Additional Session Judge IV Swabi granted bail in the said FIR vide order
dated o5/01/2016. To this effect, | have already submitted an application dated
12/01/2016 to your goodself to allow me to perform duty as Chowkidaar which
has not been responded till date. Now finally, | have been acquitted by the
Learned Additional Session Judge 1V -Swabi vide judgment dated 25/03/2016
(Copy of the acquittal judgment dated 25/03/2016 of the Learned Additional
Session Judge IV Swabi is attached). Since | have been acquitted in the FIR and

" there is no other allegation aqamst me, therefore | request to allow me to
perform duty

It is therefore humbly requested that after the acquittal order, | may please
be allowed to perform my duties as Chowkidaar in Govt Girls Higher
Secondary School Shewa Tehsul Razzar District Swabi.

| Apphcant

Muhammad Zakria S/O Muhammad Naeem
R/O Mohallah Sheikhan, Shewa Tehsil Razzar
.~ District Swabi
, " Cell No 0300-5687871
Dated: 20/04/2016 : :
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6. -Executxvc District Officer Schools and lltcracy Swabl

*  BEFORE THE PESHAWAR HIGH CO

Mohammad Zakria s/o Mohammad Naecm 1/0 Mohallah Shex
Shawa 'I‘ehsn! Razzar District Swabx .

Pctitioner

VS
1. Govemmcnt of Khyber Pakhtunkhwa throuOh Secretary Elemenparv &
- Secondary Educatlon Civil Secretariat Peslmwar '
- Director Education, Khyber Pakhtunkhwa civil Secretanat Peshawar,
District Education Ofﬁcer (F) District Swabi. ©
' District Education Officer {(Male) District Swabi.

District Swabi.

ReSpondcnts

WRI’I PETITION UNDER ARTI CLE 199 OF THE
CONSTITUTION OF ISLAM[C REPUBLIC OF PAI\ISTAN 1973

R ESPECTFULLY SHEW ETH:

. The Petitioner submits as'under'-
~—==ZIoner submits as under:-

The petmoner wa:, appomted as Chowkndar in. Gowt. Glr]s Higher

Principal Government Girls Hrgher Secondacy School Shawa Tehéil_Razzar

Secondary Schoo{ Shawa Tehsii Raz;-a, District Swabi. (Copy of the

appomtment ordcr is annexed as annexure “A”).

The petmoner is serwng, the dcpartment from his appomtment to the best of

, his’ capablhty

-The petntzoner was charged in a murder case on 01.02. 2012. (COpy of the

_ HR is dnnexed as-annexure "B”)

The petmoncr became fugmvc from law afler being chargt.d in the murder
case mcnnoned above.

The pelltloncr was acquitted by the lcamod Add:lmnal Seesxon Judge-1V

swabn on 25.03 2016 from the charges leveled against him on the basis of " -

cemprommc (Copy of the order’ dated 25 03 2016 is annexed as anncxurc

o ucn)

" The pclltmner aﬁer his acquuttal approached the respondom for hls posting

~ against the post of Chowkidar by ﬁlmg roprcsentatnon/appeal but till now

no order has been passed by:the respondents nor he is posted anywhue

(copy of the apphcatxon/"appcal are annexed ag anncxure DMy,

FILEE(TEDAY -

Dvissafs B prierr,
09 MAaR 2018
po - '“"’\’
ATTESTES D
% EXAMINER 4

&ghawgr High Ceurt:

17 JAN 2019



7 The petmoner being aggnevcd and having no alternate remedy hence

' approachcs this Hon'ble Court mtcr—a!za on, the following amongst other

grounds-' , . :
GROUNDS:: o R o

" &) Because the non postzng of the pcutloncr hy the respondent is |llcgal void

ab-:nltno and agnlmt the norms of j Justice,

b) BcCause there is no order of suspension nor any cther order regdrdmg his
d:smlssal but even thcn he is not been given a post which is arbxtrary and

maIahdc at the hands of respondents

) Because the petmoner are running from pillor to post as both the District

Educanon Ofﬁcers (Male/Female) are not cons:dermg the appeal for posting

of the penlaoner and not makmg order of his posting. .

d). Bccause the non posting of the pcuuoncr by the respondents agamst the seat

_ of Chowkidar is excccdmg of Jurlsd:cuon not vested in them urider thc law.

_e) Bccausc the petitioner is poor person. and there is no other source of his

- mcome buit msp:te of that the respondents arc not conszdenng him for his

postmg

L 'f) That any other ground w:ll ‘be taken at the time of ai'guments with the kind

penmssxon of t}us Hon’ble Court.

Ttis therefore, most humb]y prayed that on acceptance of thls Writ
Pctmon the' respondents may grac;ously be directed to post the petitioner
agamst the seat of ChOWkldar in the large interest of j Jusltcc !

Any other relief, which is not specifically asked for and deems

appropnalc in thc cu‘cumstances of the case may also be granted (o the

09 MAR 2018 .

pcuttoner
' -Petitiope
_ Through ]
) : (A 1 Khan)
! . : .
- Advocate, Peshawar.  FIL¥0 TODAY
4 Co
e o - : - Defitv-Registrar
'.CLrM

. s cernﬁcd that as per instruction of the pctitioner no quch like Writ
. Pc’ulmn has earlier been fi lcd on the suchct matler by the pegitioner,

A te

h "I‘ IEO .
axAMmER .
Bagehawar "“Qh bo“

e 17 JAN 209




BDI"OR'C TIIE PESHAWAR HIGH COUR’! PESHA.\?{AR.

ert Peutxon No. 1513- P/2018 : ' > :
Muhammad Zakria S/Q Muhaminad Nacem R/O Mohalla Sheikh Abad 1 ost Ofﬁce

Shewa Tehsﬂ Ra7zar Distnct Y1 FUURTRURPIPPPPPPRRIPTIILLS PLtIthﬂcl’

VBINU‘E -_ i"

oy l .‘ .;' Sf*c1etary to Govk o[‘ Khybcx Pa\\hluni\hw'\ L&SL Dcpm u'ncm CWII

. .Secretariat, Peshawar. _

-+ 9. Director E&SE Khyber Pakhmnkhw'l Peshawal .
.- 3. District. Education Oftnce: Elementary’ & Sccondm y j,dum‘uon U‘ cmale)

‘ " District Swabi.
14, - District Education Ol"h(:u Elc.mcnlary & Sccqndary IZducation (M'\lc,)

-+ . " District Swabi. A
'5."  Principal GGHSS Shewa Tehsil 'Razzar District Swabi.

6. Lxecutnvn District Officer Schco!s & L!temcy Swabx o L

...Rcspoudents.........‘....... ceaseeenpanes

a

PARAWISE COMMENTS ON BEHALF OF THE RTLSPONDENTS No 2 TO 4

. et
Rcspectfully Shcwelh, : R
REI.JMINARY OBJECTIONS
l'.-_ : Hml the punmm.l absented hlm\k.ll from duly w.e.f ()2.()2.2012 wuhoul giving any

“iaformation to the department and was u.movul Ilom service on 19.02.'?0 I 3. Hence
not maintainable. ’
2. “That the petitioner was appointed agwmst C,hwokld'w post on contract -fixed pay
. Salary basis bt he lefl the department wnhum any pum:ssmn/mlmmalu)n on
- 02.02.2012 till 19.02.2013. Hence the petition is not mainlainable, .~
» 3, .- That the instant petition is badly time barred beeause he was removed from service
. -0n 19.02.2013 while he filed appeal in Novumbu 2017, hence not maintainable.
4, That the pctmoncr has no lacus standi or cause of action {o filc the instant petition.
3. That the peulxon 1s bad for mns;omdzr and non joinder ¢ of nccessary party.
*'6.. That-the petitioner has not come to the Court, with clcan h'mds, ‘hence not.
maintainable.

7. . That the petitiotier concealed the mtcrxal facts from ;lonourable Court IIc.ncc nol
' maintainable.

R That the petitionier is, csloppcd by h:s own conduct to file thc mshml. pctmm hcncc
' : not nmml'unablc : :

'.FAC1 - : : s
. :.' mdt the para relalc:. to thu appomlmcm of 1hc. prlitioncr as Cﬁowkidaf'at GGHSS
R ."Shcwa He is concealing the fact that his appointment was it contact fixed pay
_salary basis and due to willful absence he has alruady been rcmovcd from scrvice
after obscrvmg all the codal formalities in this: regard, Removal from service order
= aiongw;lh other relevarit docummts are attached as anpexure- A '

1

2.0 lh.u itis oblr&,awry for cach aud cvery servant o dnsuh.u z,u his dullcs up-to the
S entire satisfaction of his superiors and up to the best of his cuquilitif;s, because he is
- ~pa1d for his job; fallmg which is liable to-be ucated under E&D Rules. When he
- absented himself willfully, he was rcn‘oved form semcc on 19.02. 2013,

-




H
Py .
(SRS cemb v N
1 : .

Thal (he petitioner Rimself cOnILsscs eharge ol' murdcr against him'biif he failed to !

_ mform the department well in time as per rules. "This act of the peutnoner divests ‘
v lnm [ror the right to remain'in service. As per 2017 %CMR 965," Act of absconsion
_or being i’uglt:vc from Taw could not be regardcd asa rcasonablc ground to cxpiam

“absenee™ .- c g y

T

‘ A T hat 1hc petitioner humcll confcsses that he became tuguwc of law. 'mcr being
ci*arged ir the murder case. " Act of absconsion or bcmg a lug;twc ‘of luw could not ”
. be regarded as @ rC'\somble ground to explain absence”. The same is reported in
.2017.SCMR 965. A$ hehas atready been removed from service on-19.02. 2013 alter

* qbservifig nll the codal formalities duc to willful abscncc from duty; !w hasno’ " -
Vt.slui rlg,ht to hc poslul .lgdu‘l\l lhe (,howkndar post Tt C

p 5. ;. Ilmt lhe pelumnu hmm.h conlesses that hc wis uuluuled by the lv..u nul Additional
' Sessmn judge-1V Swabi 0n:25.03.2016 from the charges feveled agamsl him on the -
basns of compromm The acquittal was not an honourable acquittal. It shows that

K | the petllloncr could not rcmove the aliegation ol murder through lwal ‘proceedings
©.oon mcnt but the acqmltal was given only on thc basis of compromlse, which
', n0t proves the valadlty of the cha:gc or otherwnse 1t can not be assumcd that lhc
pctmoncl has proved his innocence. l“urlcrmorc hib removal from scrvncc had .
Y “already been made due to his willful abse'\ce under E&D Ruies, 201 l on
-;,::';.-' 19022013 e

>

' : ER L N “+1
b .'5

That the petmoner submuted belatedly more than one appeal whlch fhe rulesxdo not
.1llow l'or repeated -\ppcnlelrcprcscnt'\l1om when thc first onc is noi re;cctcd/dccxded
Nty has been reporlcd in 2001 SCMR 9 12,2004 SCMR 497, 2009 PI,C(Cb) 89, 2007
PLC(CS)nS The pelmoner made/submitted {irst appeal in Nov»mbel. 2017 {o .
_ DEO(F) Swabi, 2nd appeal/represcnmtaon was, made to DEO(M) Swabn on -
05.12.2017, both the appeals were badly time barred; He has also been made/
, submxitcd another, 'mpeal to DEO(F) Syabi on 19.01.2018 without-knowing the
‘rejcetnon/acceptance of the previous one. When the appcal before the authority is
“time barred, the appeal/petition before the Tribunal/Court,is also time barred and
" hence not maintainable. As he has comiy milted moral lurpntude, hcncc he is not
© ontitled to be posted/reinstated as Chowkld.\r The same is rcporlcd in 2002 SCMR
1691, The petitioner | knocked at the door of 1 lonourable Court before 90 days after
ﬁhng the 3rd departmental appeal which has no legal cffect, henee the writ petition
-isnot ‘maintainable. Khyber Pakhtunkhwa Civil Servants (Appeal) rules, 1986, reply
of appeal for remslatemcnt in govemmcnt scrvacc and Court judgment are 'anncxcd
deC&D .

Y A ih.ﬂ petitioner is nol an-aggricved puson Fencé lms no cause of.\clion to file the
mslam pclmon mler-aha on the lollowmn amougsl ‘other ;,rounds

Grounds

A : lncorrect hcnce blrongly denied, the not poslmg.unslalcmenl ol the. pclllloncr by

o ~the respondent is legal, genume and according Yo the norms of Jusuce because he has
- aireadv been removed {‘rom service on 19. 02 2013. - DR -

t
L f..

b, ;."-?"incorlcct hence demed according to Khyber Pakhtunkhwa Govemmcnt servants

o : conduct rules; 198/ rule 20, he has commllled ‘misconduct. Th:s mlc stales,"ll @ e
“.. .~ government servant is mvolvcd as an accuacd ina ¢riminal c'\sc, ‘he shall'bring the

" factolsuch involvement or conw..lmn as the case may be to the notice of the Head -

ol olfice or Llep.n.lmcm nim uh.llx.l\' orif T\\ is .lllvslul or wlcascd on bail: Ngmn

~

EL
“



“afler smiz relense”s As it was mumlulory for the pummu.r but he d:d ot do so, QJ(@
,honu. he commulod misconducl as per L&D rules 2011, 2(c) (it) whicly slates llml
mlsconduct includes conduct contrary to Government ‘of Khyber, Pakhtunkhwa

o Governmc'\t Servants rules 1987 lor the lime being cnl‘otccd e has dlrc..\dy been
‘rcmoved from semcc due to willful abscnce

. lncorrcct hence demcd he hos. bu.n sonl ubw\i ubsu{u. potices by the Pringipal-of
o concerned school. He hds been scrvcd with first notice on 21,02, 2012 “nd on

08 03.2012 and 3rd on 22. 03. 2012 All the letters/ nouccs issucd to him, the
' dcp'\rtmcnt received no response from him. F urthcrmorc it is stated thial the EDO
Schools and Literacy post was abolished on31. 12. 2012 and on 0L 01 2013 two
new entitics were cshbhshcd in Elementary & Sccondary Education. ‘Departinent
Swithy nomenchtore DEO(Malc) & DL‘O(T’cmalc.) ’I‘hus the staff ancht:cord was also
separated and the Ex-Chowkﬁar remained at the strength of DEO(Pcmaie) and i
. he process off lnlmwlion his cuse pemained oul \lbhﬂl‘l\lxpldbb and couldnot

o proooss properly in time. /\llhou;,h his mlxconducl and’ willful absence had been

. proved and thus. he has been removed from sgrvice by DEO(F ) bwabs aﬂor
obscrvmg all the codal: formalitics/legal- proceedure

4 Incorrect hence denied, he is nol entitled to be posted/remstated due to 5 s willful

~"-  absence and neghgcnce Furthermore, due to his willful absencé he'has ﬂer'\dy been
removed from scmcc after observing all the cod'\l fonmhtses/lcgal roquirements on.
19 02. 20 13. : : . .

- lncom.ol henee domod whal was lhc %ourco of h;s jncome in ab%onmon and
- ignorance of law s NO GXCUSC. Hlis removal [rom service has aln.ady been made duc

to his willful absence after observmg all the codai form'\hllcsllcg'\l proccdurc on
l‘) 02.2013. :

-

CfThat the rcspondcnts seek pcrm:sslon to raisc othcr grounds/points on the day of
arguments. ' ' o

o In view of lhe above submission, it is vcry humbly praycd that. the,wril
- petition may very gracmusly be dlsmlsscd w;lh costin favour of the respondcnis

‘. e

.

Dlrcctor E c\niﬁﬁ egendary
Education, Khyber I’nkhtm (hw.t Lo
Peshawar. | C

e . Director -
Elementary & Secondaty-% ‘tuw.m
Khybet %}hlunmi'a ¥ umawat

.o

A

oL o ST 09, MAR 115"

—
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BLFORE THE PESHAWAR HIGH COURT.PEsr-lAWAR.-" o b; ,

AR s Writ Petition No: 1513-P2018 - SR e |
M ’}'.'_""Muhgxpma‘d Zakria /O Muhammad Naeem R/O Mohialta Sheikh Abad, Post Oflice N
P i, Shewa Tehsi Ra’zw'District'S'wabi...“.‘....;.-...n..---u---.P‘-‘ﬁﬁm‘cr AR |
! ’ !': ' . . ) 0 . , . - ) i

‘ VERSUS: f

v -h

L Secretary t0 Govt:of Khyber pakhtunkhwa E&SE Department Civil

o ‘Secretariat, Peshawar. - _ = o
2 Director E&SE Khyber Pakhtunkhwa, Peshawar.”. _

-3 Dislrict‘Educalioh Officer, Clementary & Secondary Education (Femaice)

© District Swabi.
4 District Education

Officer, Elg:xhcntury & Seeondary .Educuliun (M:Irc)

. District Swabi.
5.. " Principal GGHSS Shewa Tehsil Razzar District Swabi. .
. 6.. Executive District Officer Schools & Literacy. Swabi. ..
...-.....,.,..........'...........';Rc_spbndcnts:,'...'.J..;;;....;............. .
. AFFIDAVIT
'l. Mr, Fazic Khaliq (Litigation Ofﬁccr) office of the Di§trict Edﬁgﬁﬁou Ofﬁcc}vtMnlc’) Swabi -

Elementary & Secondary’ Educntipri Swabi, do imcreby\ solet;nn%y

. on the instruction of DEO(M)
nents submitted by respondents No.gig 4

. affirm: & declare that the content of the para-wise comt
hing has peen. concenled, from

~is true and correct to the best of my knowledge and bcliet; that qdl

I3

tliis Honourable Court..

7 oerdliRT -
CNIC NO. 16202-0893178-1

- IDENTIFIED BY

WM‘
"/ ADVOCATE GENERAL
OF KHYBER PAKHTUNKHWA

R .....—--....n—a-.—o‘.—

Lpiacion :.oi-.:-nw\g{'

L3 T
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. NOTIFICATION. " P S
v o "* WHEREAS Mr Mohammad Zakarya, Chowkdiar © i

. ‘GGHSS Shewa YPO, Shewa Tehsil & District Swabi was proceeded against undet the " .

= | Khyber Pakhtunkhwa‘Go\tcnmqrig.Ser/ants‘ (iEfficiency & Discipli‘ne’)‘ Rules 2011.0on-,

" account of his wiliful and Un-authorized abserce from duty w.e.f. 02:02ft?0'12.§nd_',yva,s S
. " directed to resuixie duty by th_c‘Principa‘. coacerned vide her No.016;d§‘§c_d. SR : i

S S 2 91:02:2012)N0.18 dated 08.03.2012 and No.021 dated 22.03.2012, buthe:failedto
it ‘ ~. rcsumeh“sdqty::i‘ﬁp :,.w 4 \..':\',""' NS - . ...'.-...' 1 )"../
A ERET o " AND WHEREAS absentee notice was scrved upon the ‘
e wifiia M Mohsmued Zakarye, Chovidiar GGHSS Shewa VPO, Shewa Tens <
'3 2" & District Swabi through “Daily New Paper “Mashriq” Peshawar dated 1512201200 .,
el resume duty,with in 15 days bt he remained absent and did not report fordutyin .-
¥ 77 response 9 the'above absence notice. R PR ceer L

T . 1 AND WHEREAS the competent puthority i the DEO
RERATI '.(F,éxnéle-)' Swabi #fter Having considered the charges and evidence onrecord is of the view
C. " (hatthe;charges of willful and urf—_aqthcriz’c@iabscnce'from duty-against the accusedhave

. beea proved. . . co L e

e T " " NOW, THEREFORE, in exercise of the-powers conferred -
wnder Section 3 b (iii) of the Khyber Pakhtunkhwa Removal from servicc under
{Effeciency & Discipline) Rules 2011, the competent authority is pleased toimipose the

. .major penalty of removal from service upon Mr.Mohammad Zakarys, Chowkdiar .

- 6GHSS Shewa VPO, Shewa T ehsil & Distict Swabi with iminediate cffect. The period
of his absencs fram duty W o.f. 02.02.2812 xill the issuance of this order be treated as un- _

- authgrized'absence from ditty. with outpay. T "

- “.".. )

| (SAMINA.GHANT = -
DISTRICT EDUCATION QFFICERY |
T FEMALE)SWAB( - T

. . . . ot

Epdst:Nd.f""{? ¢ fFNo._____IC-IV (M/F) Side-dated Swabi the:-d § —& 72C43.°

R .~ = Copy of the dbove is forwarded forinformation and n/astion to the:-
) Director Educarion Khyber Pukbtuzkhwa , Peshawar. - , A
‘District-Azcounts, Officer, Swabi. R
Principal GGHSS Shewa wit to his No.139 datéd.19.11.2001. .. -
Mr.Mohammad Zakerya, Chowkdisr GGHSS Shewa VPO, Shewa Tehisil &
District Swabi (Under Registered cover). R S Ny

bkl L dbag
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o, .

» DISTRICE EDUCATION OFFICE (MALE) SWABI -
.. -{Office phene & Fix Mo 0938280239, guuis svabi@vahoo.corl) ..

. No_Z% _,_éh(./;,Dm_e'd Swabithe _oDb 1 5312018

. Mr.Zakarya Ex-Chowkidar.
(GGHSS Shewa (Swabi)
< : . [ ) e
Through/ * . The Principal, - ‘
i - .  GGHSS, Shewa (Swabi)
- . . ) : - ’ . : . N . . »
S subjest APPEALFOR RE.INSTATMENT IN GOVT: SERVICE.
Memo: e g b o i .
S o = Kindly refer to-your appeals of dated 05.12.2017 and 17.01.2018 on.the above cited
©osubject. . ' S '

ht is. verified by the undersigned in this regard that one Mr. Zakarva Ex-Chowkidar

was npp'oi'nled. at GGHSS Shewa (Swabi) against the Chowkidar post-and took over on 01.0_9.200'6.]

. 'Heperformed, his duty form 01.09.2006 to 31.01 20512 and on 01.02.2012 he was charged-in 2

murder case under FIR No. 123 dated.01.02.2012. The accused Cho‘wkidar absconded from the

above mentioned date and did pot surrender tc 1w til! he was discharged by the District and
Gession Judge Swabi n 2016. - - ' :

The accused Chowlkidar has alleged in-his appeals that ‘lh'e department has not taken

any action against him ana notiing has been wrilten in his service book about his accusation‘in &
murder case. His appeals aré h.-cby rejected on the following grounds. ' : '

- ATTER

. His case has been decided by the Honourable Session Court on 25.03.2016 whilc he has

“submitted his appeal on 05.12.2017 which is badly time barred.

" According to the Khyber Pakhtunkhwa Government Servants Conduct rules 1987,

rute 20 he has committed misconduct. Ruies 20 of conduct rulés 1987 states that “{fa

* Government Servant is involved as an accused in a criminal case, he shall Gring the fact of
~such involvement OF conviction as the case may be to the notice of the Head of the office or

department, immediately or if he is arrested and released on bail, soon after such rélease”.

" Asit-was mandatory for the appellant but he did not do so, hence he committed miscondtict

as per E&D rules 2011,2(e)(iD which states that misconduct includes conduct contrary t0
Khyber pakhtunkhwa Government Servants, conduct rules 1687 for the time. being
" enforced. Under the above mentioned rules the appellant, did not inform the department
well in time but after discharge he informned the department a year later or more than a
year. ... o ' -

- He has submitted more than one appeals while the rules-do not allow for repeated
- appcals/represemation when the first one is not rejected/decided. it has.been appeared in

2001 SCMR-912,2004 SCMR 497, 2009 OLC(ES)85. 2007 PLC (CS)HI5. The accused
made/submitted 1st appeal in November 2017 to DEO(F) Swabi, 2nd appeal/ -

_ representation \vas made to DEO(M) on 05.12.2017 both the appeals are badly time barred
as pen 2017 SCMR 695. Znd appeai has aiso been made/submilted 10 DEG(F) Swabi on

. 19.01 2018 withoutmowing the rejection/acccptalion,of the previous ones. S

' '.The accused Ciowkidar has stated in his appeal that department has not taken any :

Jction which is not correct as he has been sent absent notice by the Principal of the school.

- He has been given st notice on 21.02.2012, 70d on 08.02.2012 and 3rd on 22.03.2012. He ~

has. been issued as show cause aotice by the Principal of the school. All the Jetters/ notices

_issued (o him did not receive by the accused Chowkidar and departrment received no

‘response. The depaitment has been informed by the Principal that the person has

‘gbseynged ftors the taw of the state. The tota! period of is abscontion‘is more than 04

years ie. Ul 02,2012 10 25.03.2016. but he remained willful absent up-to November 2017,

- which becomes more than 05 years and in such cases the right of the re-instatement of an
o Qfﬁc'wl,automatii_ca,lly vanisiies: : . :

i




AR -_.-'Eﬁdsz-No S .

Fhe EDO post abelished on31.12.2012 and on 01.01.2013 two new entities were

established in E&SE Liepartment with nomenclature of DEO(Male) and DEO(Female).
““Thus the staff and record was also separated and the Ex-Chowkidar remained at-the
sirength of the DEO(F) and in the process of blturccmon his case remamed out sight and
COUld not H}processeﬂ properly.

Copy of the abovc is torwardcd to the:-

2 District- Euucauon Olf'cer (Female) Swabi.




N

. e -- : SO0 .. N . ) ot -

. LI . = vt - PR SN N 3 .

A e e e s X AN, 3 - . - L. - N %
B S WS e = . . PR P - -
s = P - T . RO RN

N - . ro s o . 3.
N . . > e e (S "
: ‘ a. " ~ (X - e - . .

S F

g

Ay s s il b 77
. ) - . s
N . 2, )»L,LI «.l(] !l/_,,z.___ﬁy)d (j"

SN
' "
. S AT R

"f’d L 2_”7— /zz [ 3
Lete), fW’;J‘..U uf//-',)d 27

¢

It
‘jf'l,./b( f/’ /|))} ”)/V/r(l// [I(WJB ! /d/u’l(j)"f'.
¥4 ) i ‘v-*v“
L)’JJLM/«*P "UL; v J)J /)/Uw _/\./,d\jﬂh'! < 4

W)
el 2 T it "N’J/

Q

ABDUL JALAL M2, 1).E]

GM.S Gharlb Abe 2, (K (Swabl; -

. at i
.i-,. e ,J/ . !:’ -

HEAD MA.STER By PR

' o v g
L ‘-,'“"cr'“: .Df"/)luf"m’l)r 'J \w’/sz/'f’ \5&"’\" -
1!:. ’: t ' N . ( ‘zl A
Y TR J /?b"’”" < R 1 14
Ry R >f’d P 7u” ol & ss'i;ia.aié!':‘
' 1' f bes
IR u/ .J,,_//_,{,/J/) ~)MJ&9’4ud-\ﬂj/J)})€j i
s R R b Llishebis S /_;;,,:\,
NN B ,]PJL’/K‘J/ . U")}Yf’ }ZI’)Q}W(—M)J/) L
.: “’ ! > :,‘(,'l H fj', ‘,"}’ ! ;u.;“’ ,‘ ) . /_5’ . . Yl u ;j . __:,:' ,\'t:
A A el R A S R
) H ' r' N ‘. ..o ' ! . 5 - e ' ] /o M ',., [} ' ’ .i 3. "':' 'L‘: i"“‘,;:.f.'
NRe _>.~'r‘<,g~r‘ Sl o o (e 2 i 282k /'.,} L b L"" DA
' ) . ' . "" '.r iy . "". i!’
‘ . . . "")" ',ﬁ\_:"':'.r:i <7
] . . . . " ~ o N .f.l
:. ' . . B . . ' i Qﬁ’rlq\"%' ) .o . "J\%;' ‘I:\:";/ ;1. R
" E .- . o . . . w . ) .-;." !.;.;.l,\\."}d.-.'




* ‘ -

" e ey AP
Clear Copy @)

.g,. Qlﬂ/’é’lﬂﬂ;’il&rjﬂfﬁ.«tyﬁf /M

sy /";ul.,wl/fw!f»
—dt
_.‘4.():/‘/: Lss

A B Pt UF G2 201260 /2 10.09.2006 55

& g’rg/? o lop e AN, e

LU e A Ut e AN e TS U
e EIS Qe ee

L0361 e S g e Pl oL B PRt b Pl e Jadlo s
| BT SE /LY VSTV M VI AR GRIAN T P

L(n'(}t S5t J L"?;fy‘J: 3t L,L IR
05.12.2017 .5 1153 ‘ ‘
Qwé*’ ul‘ffifu?ruafi’},d,g}sjut yrola 1



JD -
- R @Lga%w @J u) 7 g
_ u/y? E/“ (@ij/@b ,/J




N K
_"-"
0 n“
o
.‘ .
2
~t LS
L
¥ ’
™
a

. | ‘“gf"-* F‘Wﬂﬂ/‘a"L kn Oﬁ‘ahﬂ -0 'l\o +[& :D[—‘C_J CM) .t.")

"'A Qe&»‘:mu{ L" 6{2’6

‘:.-' o " “A’:‘." :3..;...:--..&-5\3--:7' s

- Lagk| JLQ %amm&; Ttk - Fe C SYEN Qozk
ﬁc’ “/Ue._ Demc.c& _(7 L—Do,'m\&\ (jou Ry S t/v’"\‘ ‘ L
e Roide L e o R Haood
fﬁ’ —ﬁ&\@t\. ﬂ/«dw\ov\ P« ot < | !

\;

. '-C'FF;"'C,L;CL‘;’?""‘;# \A\D.S\’S\’ vile, N

'57-lt B\L—W\ Do&.u& —

.H_p/ Cﬂé& Lz, [/ja_("t’ M KEF

(VS D"O W)

&b 5W 4”“”7’ O (3//// 72([;/;{) %/""M / ‘> Yy gy
M n(v‘\ QLVAY‘” lm't» ftmp( ﬂ-_g_, mlx?,/{- V; /)/:h/
N S WA#L/-V\‘ C('?ywl’/\ . Q\.



?#’" ote T
({( - \‘ Rlnhm l'ltklvmlmwm
l,-; "? ' .’i\l s e anad
-

‘«‘.g

"' l“lun;.. \u O(T,......
P ‘7*-‘17-_01'8

o ;Mohammad Zaera s/o Mohammad Naeem rlo Mohallah Shelkh Abad Post
‘_Ofﬁce Shawa Tehsal Razzar District Swabx '

_ .,,(

t

| vAppe"#nt o

- ‘ VS - ol
T 1 Govemment of Khyber Pakhtunkhwa through Secretary Blementary &
R T Secondary Edueatmn, Civil Secretariat Peshawar, :
R ?,1,2 Director Educatlon, Khyber Pakhtunkhwa civil Sec1etanat Peshawar
T C.7¢ U773 District Education Officer (F) District Swabi. " :
Ve 4 District Education Officer (Male) District Swab1 : -
- 5 Prmcxpal Government Girls Higher Secondary School Shawa Tehsul
.. Razzar District Swabi. .
6 ]:.\:ecunve sttnc" Ofﬁccr Schools and- hteracy Swabx. : :
‘ - ER : : : Respondents

, ’ on acceptanee of tlns appeal the unpugned order No 2864 dated E
3 26 03 "018 and the order dated Nll whereby the appellant was refused posmg ‘be
; ;- set asxde and t.he appellant may gracmusly be remstated to ‘the post of Chowkxdar
T m thc large mterest of Justtce :' ' ' ' "
s Respectfullx Sheweth. S T KR o
'i ru-m._aay N j e E N
. 3.«..4;‘,-.{...);.& Qfﬁ-“: R , A L
l .;. :The Appellant was appomtecl as Chowlqdar m Govt Gltls nghcr
R Secondary School Shawa Tehs'l Razzar sttnct Swab: (Copy of the ., )
appqument order is:ahnexed as anriexure “A”) . - ,

LN I

';The appellant is. Servmg the department from hxs appomtment to the

:f'bestoflns capablllty : ER _' L . C o

1 '5c_$-. . z.'*.}!é?i'e




s “ The appellant was charged m a murder ase on 01 02 2012 (Copy of
the FIRis ennexedasannexure “B”) = e SEEER WIS
'":_“_'( 4 'I'he appellaﬁt‘became ﬁrgrtwe ﬁ~0m IAW after berng charged in the.

o

5 The appellarrt was acquttted by the learned Addmonal Sessron Judge- R
o IV swabr on 25 03 2016 from the charges levcled against hlm on the. o
[ '..‘ ;L basrs of compromrse‘ (Copy of thc order dated 25, 03. 2016 is annexed -

murder case mentionedabove. R L A P

S as annexure “C") P L ' . Co e
5‘ ' '. 6 Thc appellant after hrs acqurttal approached the respondent for his
postmg agamst the post of Chowkrdar by ﬁlmg representatron/appeal
; but hrs appeal was drsmtssed vrdc order dated 26. 03 2018 (copy of thc .

3

o .' - ~f apphcatron/appeal and order are annexed as annexure “D”) :

. 7 That the appellant berng aggrreved hence approaches tlus Hon’ble _?
o Tnbunal in appeal on: the followmg arnongst other grounds e "
’ ::*;.,"; = a) Because the non postmg of the appellant by the respondent is 1llegal o .
L vord ab-rmno and agamst the norms.of j justice. . - . . o '. .' T 5

b) Because there 13 no order of suSpensron nor any other order regardmg .

hrs drsmtssal but even then he is not been given a post whtch ts

‘l'

p : arbrtrary and malaﬁde at the hands of respondents _
; : o c) Because the appellant are runmng from prllor to post as. both the
L Drstrrct 'Educatron Ofﬁcers (Male/Female) are not consrdermg htm for . L

o

posttng : Qe . o : S
o :-‘ . d) Because the non postmg of the appellant by the respondents agamst the K

.
R

seat of Chowkrdar is exceedrng of jurrsdrctton not vested 1n them underf e !

thelaw .1,-'. A .
: ._' " e) Because the appellant is poor perSon and there is no other Source of- hrs‘_.‘. S
v ) 1ncome, but msptte of that the- respondents are not cmsrdermg hlm for' B ‘

4
. Cv . ,r,

¢ - hrs postmg, L ' < -
,' : : t) That an)l other grourld wrll be taken at the time of arguments, wrth the | nt e
A krnd pcrrmssron of thrs Hoh’ble Court x Cor T ‘. | "

It is therefore, most humbly prayed that on acceptance of thrs :, ;

i e ‘:”
N appeal the respondents may gracrously be dtrected to post the o




. . . L. O
SRTET TR . ST

o approprzatu in the cxrcumstances of the case may also be granted to the: :

appel!ant agamst the seat of Chowkxdar in the large mtcrest of Jusuce. '. |
SN " Any othexj relief Which | is not spemﬁcally asked for. and deems .

appcliam ' . L '.'_
' B Apbella'nt _ S
SRR | Through ) - .
(Ab@_ﬁ}i Kifsoy-
o Advbcate; Peshawar. %
. !
!
o I , b
v 2
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BEI‘ORE THE KHYBER PAKI-ITUNI\HWA SLRVI CL TRIBUNAL
- PESHAWAR. :

'Sexvnoe Appeal No. 628/2018. : ' ,
- Muhammad Zakria S/0 Muhammad Naeem R/O Mohalla She1kh Abad Post

Offce Shewa Tehsal Razzar stmct Swabi....... PURU e Appe[lant
S o ' VERSUS |

R P 'Secretary to Govt. or Khybe1 Pakhrunkhwa E&SE Department C1V1I
" Secretariat, Peshawar.
" 20 Director E&SE Khyber Pakhtunkhwa Peshawar S
SRR ’,Dlstnct Education Ofﬁcer Elementaly & Secondary Education .-~
o L (Fema]e) District Swabi; '
4. District Educatlon Ofﬁcer, Eiementqry & Secondary Educatlon (Male)
" District Swabi.. . , _
‘5.7 Principal GGHSS Shewa ’I'ehsd Raz"al District. Swabl -
' Execuuve DlStI‘lCt Ofﬁcer Schools & Literacy Swab1 Resp()nden'ts' '

PARAWISE COW’.[MENTS ON BEHALF OF THE RFSPONDENTS No 1 TO 6

Respectfully bheweth,

PR.ELIIV[INARY OBJECTIONS

1. That the appel]ant absented hnnself from duty w.e.f. 02.02. 2012 without.
. giving any information to the department and was removed from serv1ce on
. .- 19.02:2013. Hence the appeal is not maintainable.’
2. That the appellant was appointed against Chwokldar post.oh contract ﬁxed
. .pay salarv tasis and subsequently regularized but he left the department
- -without any perrmsswn]mformaﬁon on 02. 02 2012 . Hence the appeal is !
.+ 1ot maintainable. a
3. .. That the instant appeal is badly time barred bccau':e he was removed. fromv .
) service-on 19.02.2013, while he filed appeal in November, 2017. Hence the :

“appeal is not maintainable,

4. . That the appellant has no locus standi or cause of action to file the 1nstam :
. T " appeal. : '
g © 5. That the appeal is bad for misjoinder and non joinder.of necessary party.
. 6. - That the appellant has not come to the Tribunal with clean hands. Henc;
" . the appeal is not maintainable. .
" 7. That the appellant concealed the material facts from Honourab]e Tnbuna! R
o - .©" Heénce the appeal is not maintainable. o
IR " 8. l,_-That the appellam is, estopped by his own conduct to file 1he instant appeal
' ' Hence the appeal is not maintainable. -
9. Thatthe appellant did not impugned his removal from service order I—Ience'

- the apoeal s not mamtamable

FACTS - : : s
1. - Thdt the para relates to the appomtmcnl of the appellant as ChOWkldal at

' . .GGHSS.Shewa. He is, conccalmo the fact, that his appomtment was on
“contact. fi xed pay salary basis and subsequently regularized w.e.f. , L
01.07 2008 The appellant was removed {rom service due to his willful T
long absen_ce after obsew;n_g all-the codal formalitics in this regard. He = . ,

v



filed a writ petition No: 1513-5/2018 on 09.03.2018 and also filed the .
" instant. appeal on 19.04 2018 on the same stance/plea, which is illegal and .
 unlawful, Grounds of Writ Petition, comments absence notices, Removal -

from service order, C]th Servrce Appeal rules 1986 annered as annexure-- .- '

.'ABCD&E

S Incorrect hence demed The appellant is not serving now. It is oblrgatory

for each and every Government servant to discharge his duties up to the
entire satisfaction-of his superiors and up to the best of his capabrlmes,

" because he is paid for his job, failing which is liabie to be treated under , -
E&D Rules, 2011. When he abscnted hrmself wrllfully, he was removed'
“mnnsavmeon190220m

“That the petitioner himself confesses charae of murder against him, but he

_ ,- farled to mform the department well in time as per rules This act of the
- .appellant divests him. from- the rrght to remain in service. As per 2017.
-SCMR 965," Act of-absconsion or being fugitive from law could not.be -

A regarded asa reasonable ground to explain absence" Judgment< annexed as

FG&H

That the appellant himself confesses that he became fugmve of law after
being charged in the murder case. " Act of absconsion or being a fugitive

‘of law could not be regarded as a reasonable ground to explam absence". .

- The same is reported in 2017 SCMR 965. As he has already been removed -
. from service on 19.02. 2013 after observing all the codal formalities diie to .
" willful absence from duty, he has no vested right to be; posted against.

the Chowkidar post. .

'_'That the appellant himself confesses that he was acquitted by the learned

Additional Session Judge-IV Swabi on 25.03.2016 from the charges leveled,

'agamst him on the basis of compromlse The acqulttal was not. an’
.~ ‘honourable acquittal. It' shows that' the appellant could not remove the -

allegatton of murder through’ legal proceedmgs on merit but the acqurttal'

- . was given only on the. basis of compromlse which does not prove the_ '
wvalidity of the charge or otherwise. It ¢an not be assumed that the appeliant |
has proved his innocence. Furthermore; his removal from service had

: ,'-aIready been made due to his wilful absence under L&D Rules, 2011 on

B 19 02.2013.

" That the’ appellant submttted belatedly more than one appeal which the -

i _rules do not allow for repeated appeals/representatrons when the first one is
not re;ected/decrded It has been reported in 2001 SCMR 912,2004 SCMR .-
497, 2009 PLC(CS) 89, 2007 PLC(CS}15. The appellant made/submrtted -

" first appeal in November, 2017 to DEO(F)Swabi, 2nd appeal/representatron S
.was made to DEO(M) Swabi on 05.12.2017, both the appeals were badly '
time: barred He has also been made/ submitted another appeal to DEO(F) -
'Swabl on 19.01 2018 wrthout lcnowmg the rejection/acceptance of the

f previous one.. When, the appeal before the ‘authority  is.time barred the

appeal before the Tribunal is also time.barred and hence not - mamtamable_ ,
As hie has’ committed: moral  turpitude, hence. he' is not entitled to -be

: poeted/remstated as chowkrdar The sainc 1s 1ep01ted in 7002 SCMR 1091
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: The appellant s\nocked at thc door of honourablc Court before 90 days.
~after fi lmg the 3rd departmental appeal which. has no legal effect. He filed a

writ petition No.1313-P/2018 on 19.03.2018 and also the. instant service
appeal No.628- 2018 on 19.04.2018 on the same stance/ plea. The writ

_ petition was decided on 14. .01.2019. Therefore, the instant service appeal is .

not malntamable and is liable to be dlsmv,secl

' .Tnat appellant is not an aggnevcd ner:on at all. chce has no cause of
: -actwn to ﬁlc the mstant service appeal inter-alia on the followmu grounds,

Grounds

“
a.

b,

Inconect hencc stvonglv denled the non posting/reinstatement of the

appellant by the respondent is legal, genuine and according to the norms'of

: Juqnce because he has aheady been removed from service on 19. 02.2013.

' Incorrcct hence demed 1ccordm2 to, l&hvber Pakhtunkhwa Govcmment

servants conduct rules 1987 rule 20, he has committed- m'sconduct This
1ule states," If a government servant is involved as an accused In a crmﬂmal
case ‘he shall brmg the fact of such involvement or conviction as the ‘case

he i§ arrested or rcleaseo on bail, soon after such release”. As it ‘was

involvement but he did not do so, hence, he committed misconduct as per

'~E&D tules 2011, 2(c) (if} which states that misconduct includes COnduct.

contrary  to Government of Khyber Pakhtunkhwa Government

. Servants rules 1987 for the time bemc enforced.. He .has already been

"may be to the notice of the Head of office or depanmcm immediately or if .

o mandatory for the appellant to- inform head of the department about his -

removed from service due to willful. absence on 19, 02 2013. He is.

- conceauno the fact of his remov*ll from service.

Incorrect, hence denied. He has been - sent absence notices by the_ :

: Pr1nc1pal of concerned school. He hds been served with first notice on
. 21.02.2012, 2nd on 08.03.2012 and 3rd on 22.03.2012. All the Ietters/,'

A

notices issued to him, the department received no response from hirfi,

8 Fur’rhermore, it is stated that the EDO Schools and Literacy post was

abolished on 31.12.2012 and on 01.01.2013 two new entities werc' '
“established in Elementary & Secondary - Education Department ‘with
: nomenclature DEO(Male) & DEO(Female). Thus the staff and record was

alsd separated and the- Ex-Chowkidar remained at the strength of
DEO(Female) and in the process of bifurcation his tase remained out

mghtfnnsplace and could not process properly in time. Although his
miscofiduct and willful absence had heen proved and thus he has been -

removed from service by DEO(F) Swabi after obaenrmg all the codan

fonnahtxcs/lcgal proceclurc 19 02. 2015

Incorrect hence demed I-Ie is not entitled to be poéted’reinstated due to his
willful absence and negligence. Furthermore, due to his willful absence he-
has alrec.dy been removed from service after obsu’vmg all the Coddl-

forrnalmcs/lcgal reqmrements on 19.02.2013.
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'.. el Incorrect. hence denied. What.was the source of his in’come' it absconsion.
~ lgnorance of law is no excuse. His removal from service has already been
made due to his willfil absence after ochrvmg all the codal formahtnes/
- ,legal procedure on 9. 02 2013 : -
£ Th'lt the respondems seek permissxon 10 raise other 01ouncis/pomts on the' .
day of arguments. 3
! L In view of the above su’omxssmn it is very humbly prayed that the
sefvice appeal may very gracwusly be dismissed. W1th cost in favour of the‘
respoudentc - R | : '
3 Secretary ‘ o Director élgementary & Secondary o
'+ E& SE Deptt: khvber o Education, Khyber Peshawar. -~
R Pakhtuikhwa, Peshawar - . Respondent No.2
L Respondent No.1 - C .
o Dlstru. Ed Offcer 3
v+ . - . (Male) Swabi
‘ Requndent No4 & 6
T . ‘ SR . C frawic $du. D00 9
) b e . ' Famate ] Sw ek .
Ido hereby solemnly affirm and declare on oath that the contents of the R
oo . comments submitted by respondents is true and correct to the best of my

ldnowledge and behef and nothmg has been’ concealed from thls Honourable

-' Tnbunal

v
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Date of hearing_ - 14-01--201'9 :
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JUDGMI' N swrgr, 4.

' 'm THE PESHAWAR HIGH COURT, PESHAWAR

 JUDICIAL DEPARTMENT

' 'JUDGM:;M'

- Civil bccrclnriul Pwhawar and o!.hers) . .}
_ By Mr. Rab Nawaz Khan, AAG, -

ISHTIAQ [BRAHIM.J:- -+ Muhammad

Zakria son of Mohammad Naeem, the. petitioner,

has invokcd "'the Conétitutional 'jurisdictibn of this.

Coun under Artxclc-l99 of the Constxtutlon of ,

Islamic Republic of Paklstan 1973 pmymg for

gt is, llterefore, most lmmbly
prayed that on acceptance of
this . writ pefition, . ‘the .
respondents may grac:ous{y be .
“directed to post the petitioner.
agama( the seat of Chowkidar +
inthe large interest of j /ustlce ?

2. " Inessence, the gnevance of the petmoncr ise

that respondcnts No.3 & 4 are nct consuienng the
appeal of the petitioner for postmg hum agamst ‘the

seat of Chowkidar. _

war

FSTED

X At,ﬂlb..!"R



B3 The'respondcntsvwcre.pul't_o notice and they

have submitted their’ para-wisc ,comrrients' _-td_ the
' writ petition, wherein they denied the assertions of .~ . 7
the petitioner,
' .. ... i 4  The moment the case was taken up.for
’ Y.k . o . . .'-. -
e L hearing, the leamcd counscl for” the petitioncr
' . , - . . ) . . : L i L
L RS S _' submitted that after submission of' the comménts
R the respondcnt ‘wherein it was contendcd that
: the petmoncr was contract cmployec, but during
the pendcncy of t}us writ petmon, n transpnred that
the services of the pctltloner was regulanzed inthe
1 ' t
R S . year 2008, and he being a civil servant, and his -
v A - ] ’ o i -
s ’ " - service- appeal is pcndmg before the Servnce R
R o -, 'lnbunal The worlhy Addmonal AG prcscnl ' .
% T ~ " before the Court also affirmed and stated:that all .
contract employees including the service of the
' ' ’ -t . - ' ':' . ':
_ petitioner has been regularized iri the year 2008. j
i ) . ‘ ) . e e . ' . .. N -;/ ’
L . In view of the above, this writ petition is- ’
: disposed of; accordingly. ) '
ER o Announced:
RS S 14.01.2019 .
I AR
[N ) . '
R o (u H)
. T Nin'Me Mr, Jullﬂlﬁlm Thrahim,
' 1an’bir Alr, Justice Abdul Shakeor:
(Keimar All FS)
’.
-.”‘.\,' ’..',
7‘7‘(—'.:--,'.
g
A
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,allohv'ved and thc instant setvice appeal ‘ is therefore
dlsnps.sed as w1thdrawn File be conmgnéii to the record

o .”a.:,
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I DEPAR IENT

. §erv:ce Appeal No.06-P of 2021

Kahm Arshad Khan :
o Vs, |
Peshawar ngh Court, Peshawar through
' Registrar and others

'Dateofheanng B 18.12.2__(12_;

SRR I _Appellant(s) by._ . M/s. Hamid Ali Shah, Advocate
I S . . and Barrisfer Syed Mudaesnr

. . ‘ R Amegr.
Respondent(s)by: ~  Mr. Xhalid Rebman, AAG

. slongwith Syed Shakir Fussain
. Shah,  Litigation  Assistant,
- .Peshavnr High Court, Peshawar.

‘ -Respondentsbv L In person.
'(NIN 9um1 10) S o

‘ ek ke
- JUDGMENT
IJAZ ANWAR, J. This appeé]l'has l')‘cen fgéd under - -
‘Section 5 of the Khyber Pakhnunkhwa Subordinate Judiciary ,
g :.Servic:e T}ibﬂngl Act, 1991 'agains:t]thé Ietter "bearing'}
o "‘NQ.:}?&:!AA@' dated 13.03.2021 issued by the Registrar, -
: PeshawaA ngh Coun Pcoh'zwar whereby, appellant was | | - |
"conveyed the declsxon of the Hon’ble Admmxstranon.

-Commxttee regvettmg his apphcatxor;/departmemai appeal for

- fixation of scmont) amongst his batch- mates.
"2 _. ~In e:.sence, mmall ¥ appellant was appomted . o
_ agamst the. post of Addmonu‘ District & Sess;ons Judge vide

Nottficzmon dated-22.02_.2005, pursuant to the .;I_udgment of - ,, '

——— e e
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L -tllhé' Hon'ble l'_’esl»l'.za;""ax‘:l'-ljgh Court and now serviné as District B
& Séssions Judge, hbwéi/er, is claiming. seriioﬁltylv‘,'i-th-eﬁ‘ect ~
'from the date of Notlﬁcatlon dated 19.09.2001 when his other

: .colleagues/batch—mates were appomted in the same selecuon
' _process, with all back beneﬁts

' 3 o In view of the aw.rments made m the instant

o .appeal, comme’nts were called from 'the~ respondents who

furnished the; same accordingly.
4. - - Learned counsel for the ap'pellaﬁt- ai‘guéd that

. appellant was vaepﬁved of his appointment as Additional

.' Dlstnct & Sessions Judge with his batch-mates who were = -

. appointed vide Notification No.92-J dated 19.09.2001 and as

| such, on his appointnent dated 22.02.2005 issued pursuant to

" the judgment of the Division Bench of the Hon'ble Peshawar

- High Court in W.P, No.1412-P/2001 dﬁt&d 69.04.2004, he is. :
_eﬁﬁtled to be a_llowed ,seniorit.y with his colleagues. He .-
- further contended that in terms of Scctio:ll. 8(3)"of thé Khyber .
3 Pakhtunkhwa Civil:_Sel;vants Act, 1973 (ﬁeréinafter 1'10 be .'
' .f§fe¢r§;1 as _‘%me Act”) read with Rule 10(z) of me'-'Khyber- .

' Pakhtunkhwa Judicial Service Rules, 2001 (hefeindfter to be -

; . referred as “the Rules”), the appellant having been appointed -

.in a’same selection process; as such, his seniority is to be
' determined in accqrda‘xicé with the order of merit, assigned by :
" the Selection Committee. He further contended that though,

" 'his Service Appeal bearing No.14 of 2010 was dismissed by
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- __,v‘ﬁthis ’I‘hbunal vxde judgment dated 08 12,2012 on the ground .
'of llmltatlon, however, in view- of the Judgmeut dated :
.”-_ 19 12 2015 the matter of his semonty was reopened because,
“ ".vtbis Tnbunal has already struck down the semonty list dated |
-14 11 2009 in Servrce Appeal No.02 of 2009 ete whrch was .'
o mmntamed by the apex Court in le Appeals No.1171 to
1192 of 2013 dated 11.05.2015. It would be pertment to note .
'that the present appeliant was also aggneved of the said -
| semonty list. He further argued that the recent rejection of nis .
'Adeparlmental : appeal by the Hon’ble Admrmstratlon' :
‘ .__-,Commrttee 1s a result of certasn mnsconceptzon and wrong .
- v'-:.oplmon and's as such, the order is llable to be set-aside. He |
. r're;&t".contended ; that Since the issue of seniority 'of the
i- .-aipﬁellant ré@ihed : urldecrded 'mgh;m;- '.a's sueh the. B
’. prmcxple of res- judtcata is mapphcable to his case. He placed -

rehance on the cases tltled “National Instirutional Facllztatlon‘ - |

T eclmo[ogig (Pvt) eru‘ed Vs. The Federal Board o[Revenu .
o } hrgugh Chazrman and others (PLD 2020 Islamabad 3 782, Ibrar
g Hassam Vs. ColIector C‘ustoms and others (1997 PLC(CS! 885!,

Adalat Khan_ Vs, Mst. Begum Bibi lhrough Legal Helrs and

o an ther 1991 SCMR 1381 Shah Behram Vs, Akbar Khan and -
.- another (PLD 1 292 Pesgawar 18), Quetta Develogment 4uthori_tx ;: : o

Vs. Abdul Baslt 021 SCMR 1313 Jamal Al Vs En "neer-m-

. Chlef,. GHO. Rawalp_indi (1998 SCMR 24721, Hameed Akhtar
S 'ﬁ'.‘i' ;g Vs, Secretam EsrabI?shment Divisian, Government_of o

Pakd, an (1 96 S MR 1185}, Government_of Pun dlr-(krou h .-'.

v
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’e'é."r"et"a Education, Civil Secretariat laho:;e and o ?m Vs

eena Parvéer (2009 SCMR 1), Rasool Khan V. o
k thy cretary, - Min on'
chnol 21 PLC (CS) 14) and unréported judgment dated

| 6.10.2017 passed by the Division Bench of the Hon’ble

" Peshawar H‘igh Coun’ in Writ Petition No.227-M/2014,

5. ' On the other hand, the lea'mcd © AAG, |
' representmg the respondent-PHC assisted by the added - :
'jre;spondents in person, contended that- appeliant has not S
o q{xestioned th'.eA s;tﬁioﬁty list circulated in th;: yea'r; 2004 and -
2007 as such hlS objecnon to the scmonty list* asn stood on ' |
14.11. 2009’ was - hopelessly time barred and was. rightly -
| d_xsmgsscd by thxs Tribunal .on 08.12.20_12 and as such, this “
appeal is not ma_i.ntéinab_ig. It -was further égﬁte;xded that
ﬁéither in the earlier writ petition qu'es'_tioning' his non-. :
'._ap‘pointment nor m the or'der' of thé DiviléionlBgﬁéh,of the
: ' _.I:Ical;f;’lile Pé'sthaiyilir _High Court, any order pertain@gg to his_ S
: .:s{:‘nilority was passed, Beééuse: .merely an” _c}rde_r_l for his *
o adju’étment -\}"as‘is'sueél; as‘sucp, his_ presentf'prag}er is not
legally tenable. It was furthcr érgued that r'e;ferénce of the - |
| . 1.'appellant to the order ofthc apex Court dated 11 05. 2015 is of | g -
- :no help to. tnm because the appeal was oondltlonally |

‘viithdrawn and -a_s such, the matter has’ bocome past and :

J

- . closed matter. It was further .contended that initial - -
representation of the appellant to the seniority list was

o hopelessly i::arred,'by ti.me,'be's_ides, under the Igw; sénioritj: |
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cmﬂdt be:- ﬁonféx'réd from a retrospective daté to the '.
o ::-Aﬁpoiﬁunent. It was contended that scniorit); is 1o take effect
o from the date .6f regufaf appointment'.while'gll the added
| Yr-;cspondgnts“_Were a’pp’ointc'd/’pfomoted .much before the
la-pp;)‘it_l.tment of ﬂxé appellant and as suéh, appeal in hand is
L "liz}:tblé. to be dismisS@; In su;ﬁéort of such ‘COntentiqﬁs,:x‘*eliance

- is placed on the’ cases titled “Sarosh_Haider Vs, Muhammad

Javed Chundr-"igarl an.d otix'ers {PLD 2014 SC Qﬂ, !Za;lr Khan - _
o Government of NWFP_through. Secretarg Irriga!ion ‘

‘ ‘I’eshawar and others Q002 SC;'l{R 889), Fida Mukammad Sanai -

s. Chau'man, Eef deral Serme Tribu. .'xal, Islgt_rgabad and orhers -.

- (I_’LD.I?_% SC 8452 aqd Muhammad Tutail Mir and others Vs.

| ;Sggggta_ry E'Iéc-frici_rz. i’egaftmem, Azad Gé'femmeml of the State

: of Jampmu and Kashmir and others (2017 PI;‘C(.CSQ 145 7} |

6 Argumenté, heard and record perus'ed L

. ~7_. o Durmfr the course of hearing on 16.10, 2021 the

fr leamed AAG has pomted out that the Judxclal ‘Officers,

aoamst Whom the appellant is clalmmg seniority, have not

- bﬂen arrayed as respondents in the instant case and as such, . B

.."j"on the dlrectlons of this Tnbunal appellant submltted_ .
"amendcd memo of addresses of the partxes and as well
| ,mapleadment apphcat:on contammg the: pames of about 38 '-
.. " sttnct & Sessmns Judgcs thcy were accordxngly lmpleadcd -

- jThc addcd respondents were served and out of which
. respondents No.5 12 15 20 21 23 26 31, 32 37 and 40

o have subxmtted the1r coonovxt, whereas, fespondents No. 4, 6
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) "t.o:l(l,.fzz and 28 ipiended to contest the appeal in hand; while,

| Arcsp»ondents No.11, 13.14 16 10 19, 24,25,27,29,30, 33 to

36 38 and 39, dcspxte scrvxce, ‘were not in attcndancc,

such were piaced ex-pane while reepondent No.3 has retired
ﬁ'om servxcc, snmlarly, respondents No.6:to 8 as well as  their

counsel, despltc semce,.fmlcd to enter appea.rancc. :

A S The followmg questlons have arisen out of the =
i ',arguments of learned counscl for the partxcs, wh:ch require

: -resoluhon- wr

L , W'hether the mstant Senncc Appeal is barred by
) | hmxtanon/l_:emg past and closed matter? .
2. Whether'th'e instant appeal is hit by pﬁhciplt_: of res-
' Jjudicata? - . .

3, Whether the appellant can claim semonty with- his batch o

mates when_ there was no direction of thg:_ ‘Hou'’ble

Péshawar’ H:gh Court for: ‘allowing him seniority and that ..~

', Qemonty to be gwen cffect from regular appomtment?

S _.1 Whethe; the instant Serv!ce Appeal is barred by,

o hmitation/bemg past and closed matter?

'- 9. “In . order to _ascqnam the fact :ébbut the :
. Girculation of ‘seniorify list of the Additional District &
 -Sessions Judges ‘as it stood on 17.11.2009”, we directed the
T mpmsmmﬁv§ nam_elyl"" Syéd' Shaidr Hussafn Sh_ali, Lﬁti‘gation
o :'_A;siS';ant, Pésﬂaivar High Cp;xrf, Pesha;wél; for p.r.oduction- of
. semonty list so ci:cﬁlafed, which 'he:pmducgd acgcordingly;
":;I'he lr_(.:.cord, Q'iﬁrbdu&d, traixs-pircs. that the sgniéﬁty list of :
the year, 2067 v?as; a provisional seniority list and'it remained -

: disput_i_:d, beq{mée, - the - record, so produced, contained
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o _"~xiume'rous objeetions whlch' reméinecl' unde'eided, while

objections regardmg cn'eulatxon of semonty list of the year,
= 2004 are not apphcable to, thc case in hand becnuse, by then, .
appellant was not in servxce as he was appomted pursuant to

tl'ne Judgment of the Hon’ble Peshawar High Court, on

. - 22 02. 2005 Thus, merely, because certam tentative/ o

‘ ‘-prowsxonal semonty lists were issued and not questloned -

: '.-lbefore this. Tnbunal at the relevant tlme are not legally

itenable because, only a final semonty hst can be questloned -

.'before the Tnbunal in terms of Sectlon 5 of the Khyber. '_ '

- 'Pakhtunkhwa Subordmate Judxenary Serv:ce Tnbunal Act,

. 1991, Reference can be made to the case tltled “SH M Rizvi . '

and 035 others Vs. Magsood Ahmad and 05 others (PLD 1 981 SC .
oz =

o _' 10. ' 'The record further transpires that the appellant = -~ - -

. submitted representation for the first time against the

_ seniority list ‘as it stood on 14.11.2009" on' 14,01.2010. The o

" reason, so advanced ' for condonation of dela_y- before the

Ny Tnbunal regarding delay in submission of the departmental

L 'appeal was'thet at tlxe.time when the said seniority list was

- cxrculated, he was already granted study leave on 04. 11 2009 |
L and he rehnqmshed his charge on 11.11.2009 and that he was

'never commumcatedv the final semonty hst, albelt, this -

B Tnbunal v1de 1ts 3udgment dated 08 12. 2012 dlsmxssed his ;

| ".Semce Appeal The reason for delay in filing departmental
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appeal- was dulf reﬂeé:ted in the vleave grenting order of the

g apex Court i in CPLA No. 332 of 2013 dated 15.05. 2013

11, : It is pemnent to mentlon here that on the

- “circulation of the ‘semonty list dated 14, 11.2009 the semonty' |
' .'of numerous Judlcxal Ofﬁcers was dlsturbed and about 21
.,.-Servwe Appeals were filed before thls Tnbunal Ttus ,' '

: -Tnbunal vide. consohdated judgment dated 26 08 2013 in a
' Servnce Appeal No 02 of 2009 struck down the orders of the
ﬂon’ble Chlef Jusnce dated 13.08.2009 and the‘eub&‘sequent_
| semonty hsts SO"iSS.l.l_ed. The order of thxs Tribunal was |
assailed before the apex Court and it was ‘duly maintained
| vtde -order deted lll.05.2015 in'Civil.Aplvaeals No.ll'?l 'to .
i 1192 of 2013 tltled “the Regxsrrar, Peshawar Hzglt Cour, :
- | :'Peshawar Vs. Sha@gueAhmaa’ Tanoli and otlxers" It Wlll not be

out of place to mentlon here that in the above Judgments, anv -
. order of the Hon’ble Chief Justice ‘dated 13.08.2009 was :
: ‘questioned which was the basis of adversely __.effecting the
seniority of ttne'.ﬁxdicieil Oﬁirets an(l this 'fribltnal and as w;ell - .
', the apex Court held that tt;e dec:smn about the terms and "
| ‘ condmons of the service of the Judxcml Ofﬁcers could only
be made by the Hon’blc High Court and not the Hon’ble' :
_ 'Chlef Jusuce alone 'I‘hus, on the decns;on of the apex Court - |

) -mamtmmng the Judgment of thxs Tnbunal tbe semorxty hst,‘, "

50 lssued, was struck down and the Judicial Qfﬁeets who

. have questioned the orders adversely affecting their seniority, =
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thelr represéntaﬁons' were deemed as pending before the "
| ,:Hon"ble Adr.r'nini.str.ation Cpmmit;ee; of tﬁe Hon!’.blé Peshawar .

. High Coutt. , |
- 12 Thus, when Civil Appeal No. 521 of 2013 ﬁled

' _by the appellant agamst the Judgment of this Tnbunal dated

08 12. 2012 came up for hearmg before the .apex Court, there

was nothmg leﬁ for ad_]udlcanon before the Apex Court and

|  . that’s why, it v_vas conveyed to. the apex Court in the same

manner. For reference, ‘the order of ‘the apex Court is

reproduced as under, because, much has been'said.abom this .

" judgment.

. MM__‘ Learned counsel for the

- appellant states ‘that in the light of the judgmem passed in
" Civil. Appeals No.171 to 1192/2013 tidded -Registrar,

" Peshawar High Court Versus' Shaflgue Ahmed Tanoli ke
dated 11.05.2015, tﬁe present appeal ‘is rendered
infructuous. However, if any relief has been granted on
account of the said judgment, the appellam may appl‘g o,
 the concerned authority for redressal of his grlevauce.

Disposed of accordingly.
Mian Sagib Nisar, J
Sh. Azmat Saced, J
Qad Faez Isa, J”
L 13. The order of the apex Court, m no manner, has '

tied the harids of the appellant from agxtatmg his matter of
-'semonty rather has gwcn new life to the matter of semorlty to
:the appellax_xp Infact, appeliant was allowed to z_apply the
cox;éémed ' c'oxn:pet'enf _auth‘ofity for the 'recfressai of his
' 'gficvances._ in case, any ofder rcgmding senijority is ﬁasse;l in

. favour of the Judicial Officers, pursuant to the order pa§sed. L
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. :by the apex Court -vide' dated 1. 0-5 ﬁOlS in Civil "Appcals L
""No.ll7l 1o 1192 of 2013, Tt bemg relevant at this stage to
', | brmg this fact that before the above Judgment of the apex .
"':."ICOurt in the case of appcllant, the gucstlon of semongx was -

discussed in the - meetmg of the - ﬂgn ble Admmlstrat:o
,'zCommmee held on_07.052014 and the _Hon'ble '

Admnustratlon Commtttee decided that semornt_z of the o
ppellant w1ll be re-ﬁxed in the hght Lhe ]udgment of the the--'. .
L on’blc Supremc Court og Pakistan (nuderllue provded for emphas).
Agam, when the issue regardmg the semonty of the appellant L
'- was 1ot decnded, he approached this Tnbunal m Service -

e .Appeal No.p6 of 20.16, however, durmg the pt:ndenqy of that

'aplpeal, the case, pertaining to his promotion, came up for .

o ﬁéadng before the apex Court on 16.11.2020 and the apex L

Court d{sposed of - his "appeals with :tl'la:' fo}lowing '

~ observations:-

“The only grievance of the appeila:it Is that his case for
 consideration ‘of his seniority is_pending- before the
R .. Administration Comnﬁtlee of the High 'Ct:mrt ‘and
- requests that observation may be made that sach case of
- the seniority of the appellant may be considergd ar any
early dare and dectde by the Admlmstraﬂve Commlttee

in accordance wx'th law.

2 Thc appeals are disposed of accord’ng ",

RV In the hght of the order of the apex Court, "

i Semw Appeal No 06 of 2016 of the appellant was dxsposed

o of-_m the .sgme _manner by th:s Tribumal vide order dated

© 23.01.2021 and the Hon’ble Administration Committee of the
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* Hon'ble Peshawar High Court was requested to declde the
' case bf scnio'xv'it.yl of th'e‘ appellant in the light: of th_e judgment |
" of the-apex Court within a period of two months, This is how, -
| the Hm.l’bl: Adﬂﬁnistratioa Commir;ce chsidefed the' caseof
_ l;ép})éllﬂﬂt fofl..ser;i_orit'y and u was regrettt‘;d dul& conveyed to ‘
_him vide the _imp{xgneq letter dated 13.03.2021, Thus, the *
" 'a-lbove fact’s.-cllcai_'ly_.suggest that. the queétiqn of seniority of o
. the appellan:t never d;cided nbr éttéincd ﬁnaliiy at: émy- stage
.'nor it can be termed as ‘past and closed matter The
- 'Judgment of thls Trlbunal dated 08.12.2012 cannot be made a -
hurdle in the casc of the’ appcllant, because, it. was duly .
g questmned bcfore the apex Court and when thc xmpugned
semonty list was held to be 1ssued without lawful authonty, -
N the questlon of semonty of the’ appellant was, thus, reqmred

‘to be re-determmed

.' 15,' In view of the above, this Tribunal is §f the firm = -
7 view that appeal of the appellant before thxs Tribunal is
. within time against the final order/letter dated 13 032021 .

- _- "I'he law on the pomt is clear that he has exther to file Service .
1Appeal aﬁcr completlon of mnety days of filing hlS |
<departmental appeal or to wait till the final outcome of his

: ;:'departmental appeal Reference can be made to the cases -

titled Mwmw -
 Islamabad and 02 others (1997 SCMR 1160). Muhanuma
" - Marwat and. another. ‘Vs. Nazir Muhammad and 17 ot)ters .(1997 o
R | SQMR 287), Mir Aiéb Khan and anathe'r' Vs. Deputy g'ostmastcr'
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eneral, SRP. Dera I Khan and others (20 Si 1053

dnwar Muhém;r;gd %, General _ a)_m er,_Pakistan_Railwa |
_ Lahore and anog&gr.' (1995 -SCMR bgol.ar.:d Mulzammld Aslimi o
.t‘é . -e: : is ough - ary,
' I. ] I;.'srab‘lishm‘ng ...D.l.t;irion, I.s{amalbl:x‘d and. othem"'g_l)oz SCMR .

' 2 Whether the mstant appenl is hit by prlncipie of res-
ludlcata" '

16, " We have noted that the Division Beqch of the
o .’ ljlq;lfble Peéhaw_ar ngh Court, while _heariné ’Writ_'p;atition of

" the | appella;lt' a:ga..ins.t. the 'cienial -c')_f his appointment, has
a-ilp_wed the same as px_'ayed for Awi.th direcﬂons to the -
o Competent Authority fo— appoﬁt/adjust and accommodate him |

“as Additional District & Sessions Judge on mé'available seat

vide order "dated'o9.04.2004. Similar is the order of this

.4 Tnbunal pertalmng to the semornty which was decldcd and -
dlstmsscd on 08.12. 2012 on the ground of hmntatlon, .
" howcver, we are of the view that at the time , of his

4 -"appomtment, 1t was specifically held by the DlVlSlOﬂ Bench
. of the Hon’ble Peshawart High Court that he remained on the
top of the ;Q{grii lit alongwith his colleagues. Thus, it has not

e giveﬁ any 'ﬁndiﬁgs -denyir.'xg or restraining the appellant from |

- agitating thé matter of his. scnibn'ty S'imilar is the case of this . o

" Tnbunal dated 08 12.2012, as dxscussed in the above paras,
"-that _}udgment has never attained ﬁnalxty as it was duly = '

questioned before the apex Court and when once the seniority
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g 'll.ist, 50 questionéd’ the judgment c;f thxs Ti'ibilnaf h’o more .l‘
'~' -remamed in the field, becausc, the apex Court in its Judgment |
-  has again allowed the appellant ta re»ngztate his grievances of- :
' ".semority 'Ihus, the lis between the pames has never been

' fmallzed nor taken to the .ogxcal end :ather throughout‘

remained disputed as such, the principle of res-gudzcata, as

o argued, is mapphcable to the case in hand.

Whether the appellant can claim seniority with his
_batch mates when there was no direction of the Hon’ble

‘Peshawar High Court for allowmg him. seniong and
that seniority to be given ffect from regular
ppgintment" = Co :

17. 'I‘he unfortunate aspect of the case- is that

despnte the fact that appellant ‘secured- first: posmon in the

: -:Wnttcn test 'ar;d. as well in the sclectxox_l process for

. appointment again_sf the post of Additional. District &
Sessions Judgé, was deprived of his aﬁppoinh,ﬂent and instegd, "
foﬁr'Judicial Ofﬁcers,-ﬁresentiy noae of the'm in scrvice, were .

| _appomted vide Nonﬁcauon dated 28.08.2001. Tt is pertinent
to mentlon here that Wnt Pcutron No.1412 of 2001 filed

' _: aga.mst the demal of l'us appointment was decxded in his |

: :' faVOur with thc followmg dnrcctxons -

“As a sqquel fo above discussion, we are constrained to
" allow the writ petition No.1412/2001 filed by Kaleem
- Arshad Khan petldoner as prayed for with the direction
-: fo the competem authority to appoint/adjus! and.
accommodate the paitwncr Kaleem. Arshad Khar as

Additional District & Sessions Judge on the available
seat while the connected Writ Petition No.645/2002
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" filed by Mahammad Saeed perttioner Is hercby dis-

' allowed” '

18, The memo of Writ Petition, annexed with the « -
ply, depxcts that it was one of the prayer of the appcllant as

- resmndents Na I, 2 and 3 be kmdlz dzrected fo issue

‘aunomtment order to the nentzoner and other candtdaies

. 'accordance wzth the mertt lzst dul}_' made and tmalzzed by the

Select:on Commzttee" This fact was duly consxdered by the -

| Dwxsmn Bench of the Hon’ble Peshawa.t ngh Court in para- h

R 22 of its Judgment whxch is reproduced as under -

“The record reveals that the petitioner secured 119
" marks in the written test held on 21.4.2001 while
Muhammad Saeed secured 114, Tarig Yousafzai 113,
Sardar Mahammad Irshad 111, Jamaluddin-. 110,
Muhammad Zuba:r 108, Muhammad Muqtada 107,
. Mah Taloat 107 and Shaiber Khan 105 out of 68
candidates appeared in the written test. Total 20
‘candidates were qualified including -Kaleem Arshad
Khan and Muhammad Saeed Khan petitxoners Jor
" interview. In the comments, resporident No.3 admitted
as correct vide Para 8 that the petitioner ranked at top in
the test and interview. It is astonishing fo note that
result of viva/interview is missing and not availab!e on
the relevant record”.

o 19 . 'We have been informed that the Judgmcnt of the
- Hon’ble Peshawar Hngh Court ‘was assalled bcfore the apex - -

: Court in CPLA No l418 of 2004 but was dlsmlsscd for non-.
- prosecutlon on 30 11.2004, Apphcatxon for its restoration was

y ~ﬁl¢d,_ how'ever,- the * said vapphcgtlon' was subsequentlyA :

withdrawn on 10.02.2005, and thereafter, vide Notification

- dated 22.02;2005, appellani was appointed agéinsp the post of

 Additional District & Sessions Judge.



~ Page150f21

20. ’I'hus, ﬁ'om the very order of the Hon’ble

besf knowh fo the Appointing' Authoﬂty, he was denied

-Pcshawar ngh Court found that the appellant has not been

.seniority and its fixation; siniilhrly, Rule 10 of “"th'g Rules”

’ fiLrther elab,orates fixation of seniority inter—se,.the members

- are reproduced as under:-

K zber zakhmnkh wa CMI Servants Act, 19 73
8 é’gmor_im :
(D)oicironsinin
(2).ecere
3) Semonty on initial appainfment foa service, cadre
or post shall be determined as may be prescribed,

EM&’M&MM&

10. Senio :
The senlon(y inter-se of the members of the service in
thé various Pay Scales thereof shall be determined by
the High Court, subject to the conditions that:

(@) in . case of member appointed’ by initial
recruitment, in accordance with the order of merit
assigned by the Seleclian Aulhority as mentioned in
Rule.5;

Provlded that persons selected Jor the szrvlre in
an earlier selection shall rank senior to rhe persons
selected in a later selection.

(b) in the case of members appablu'd by promotion,
seniori(v in a.post, service or cadre to which.a Civil
Servant is promoted, shall take effect from the date '
of regular appointment 1o that post; Provided that
Civil' Servants who are selected for j:romoribn toa
higher post in one baich shdll, on their promotion to

-Peshawar ngh Coun, it is clcar ‘that ia the sclcctlon process,

appellant has topped the overall merit; albext, for thc :casons~
 , ._.appmntment, however, the Dmswu Bench of. the Hon’ble . -
. trcated in acoordance wnth law and that’s why dn-ectnon was -

" issued for l_iis appointment against any of 'the_ existing s

- vacancies. Section 8(3) of “the Act” deals with the matter of .

Cof the Judicial Servwe Both tbcse ptowsmns, being relevant, o

S
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thé hlgher post, retain their. en:eme seniorky a.t in
‘the lower post.

Explanation-1 If a Jr. Officer in a lower grada is
promoted temporarily o a higher grade in the public
interest, even though continuing later permanently
In the higher grade, it would not adversely. affect in
the interest his/her senior officer in the JSixation of
his/her senlority in the higher grade,
-Explanation-1 If a Jr. Officer in a lower grade is
promoted to higher grade by superseding a senior
officer and subsequently that officer is also
promoted, the o_[ﬁcer promoled first shall rank
senwr to the o_ﬂ‘:cer pramoted subsequemly

: 21 - 'I‘rll_ date, no effort was made. for the
_ determmanon of semonty of the appellant, because, in the |
) - ﬁrst mstance, after exhaustmg the departmcntal remedles, lns - )
- service appeal, was dxsmlssed on the ground that hrs :
:departmental appeal was barred by time agamst wluch he.-': -
: ﬁled CPLA in whlch, leave was granted and dunng the. X
P pendency of appeal the matter was agam taken up by the
A. “H Hon’ble Admtmstratxon Commxttee of the Hon’ble Peshawar '
: ngh Court but as pomted above the Hon’ble Admmlstratlon
) Comxmttee in 1ts meetmg held on 07. 05 2014 deferred
o ﬁxatIon of hns semonty and decrded that scmonty of the
"_ Ofﬁcer will be rc-ﬁxed in the lxght of the _]udgment of the -
N apex Court. It is pertment to mentlon here that before the said
de0151on the Hon’ble Admnmstratron Commlttee of the
: Hon’ble Peshawar Hngh Court m complxance wrth the
. :'. judgment of thrs Tribunal dated 26 08 2013 whlle dec1d1ng._' 4. |
. .thc representatlons of MJs. .Iehanzeb and Shoaib Khan and‘,
) other Jud1c1a1 Ofﬁcers, bt:51des other dec1swns also du'ected_

that revise. semonty list shall be prepared/recast and uploaded. :



Page170f21

. onthe official Website of the Pé'shawar ngh Court; Similar!y,‘
, _.aﬁer the declslon of the apex Court, the matter of his semonty ,: -
_'was referred to the Hon ble Adxrumstratxon Commxttee, Stlll- '. ,
: ;he maiter of hi; gempnty was not'd1scussed nor décided on
' :‘Jme'rit and a.gail;'vras. declined arly relief with@ut any plausible =
- and convincihg ices'ofxs. N | .
" 22 ' vSeet‘ilon' 8of %‘the Act” rcael with Rﬁle-llo of “the -

L Rﬁl"es” deals with the mét_tcf of seniority. Section 8(2). of “the : :

. Act” provides that ““semiority_of a civil servant shall be

' reckoned in relation to" otlzer civil servanis beleng.ihg ‘to the

“seme Se rwce or cadre in rhe same. de artment_or_office or |

. not. as mgz be Qrescnbed” Slmllarly, sub-secnon (3) of |
:Sectlon 8 provxdes that semorg& on zmtzal agggmtmeni foa 5

': ‘servzce, cadre or post_shall. be determined gs_ ma}g b "
: grescrzbed whlle Rnle 10(a) of “the Rules” prescnbes that.

" "in_case of members appomted by mmal recruztmem. in

v accordance with the order of merit assigned by the Selection '

Authority as_mentioned in Rule-5: provided that persons
selec:red tor the service in an earlier seleetiori shall rank = =

' enzar to the Qersog.g selected ina Iater selectzon

.: 23. : Admlttcdly, the appcllant has apphcd for.'
"l_::'appomtment agamst the post of Additional District &
'-Scss_xons Judge and appeared in the same sclectlon ’processj
..ﬁrleereby,' .fgur‘ Judieial Officers were appdinied vide

 Notification - dated. 28.08.2001, depriving " him of his .~
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’ _appomtment, wlulc this process/selcctlon was held by the .
- Division Bench of the Hon’ble Peshawar ngh Court as
| ‘:vxola'ave of hlS nghts and speclﬁc dxrectlon 'for his .
» _ Fappoiuttnent was issued, Meamng thereby that when he was ;..
'.fappelnted pursuant to the sa’me selectlon process_, gas.such, for N -
o ;.:-'-.'the determinetion of liis-.sepjdrity ixl terms o'f'.Rule :10(a) of .
“the Rules”, hIS semonty shall be determmcd in accordance l'
-_ w1t11 the order of 1 ment ass1gned by the Selecnon Comrmttee '
The mere. fact that the appointment orders- were issued -
_. ._ belatedly wxll not depnve the appellant of hlS semonty-

"‘ ._pal'tJCularly When the Dmsxon Bench of the Hon’ble' L

' Peshawar High Court has raised eyebrow on the selectlon -
L process Moreover, the respondents appomted/promoted in |
B _the later selectlon, pnor to the appomtrnent of the appellant, _ '-
4have no nght whatsoever to: claim semonty over the
appellant . | | .. |
"24. o The Hon’ble Supreme-Cetln et' Paknstan in the -
" case titled “Wagr Khan Vs, Govemment of. NWEP throug o
Secreta;g Irnganon, Peshawar and others Q002 SCMR 889),

o ,whnle deahng W1th sornewhat similar sxtuatlon, held that Sitis o

.' weII-settled ggogosztton of law that the aggomtmeng made as o
o ..a result of . the selectxon in_one combmed .competitive -

| I'A:'_WIMMMW'; o
E l.‘_ .. ba{ch and nonwthstandmg recommendatton made b}g the L

Publzc Servxce Commzsszon in garts, the semarg_t_z mtense tense, the
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_' W Sumlar view was earhcr givcn by the §

. Provincial Service 'I‘nbunat in the case titled. “Musa Wa;ir Vs,
, 'Eﬂz Public Service Commission [1993 PLC(C.S) 1188)7,

Wherein, lt is held t.hat "when the selechon is made out of one

) petmve exammatzon it cannot be bzﬁzrcated into two or

) .'-more The comztitzvg exdmination bemg one, the selection Lo

-has to be one ‘and_it_cannot_be sazd that any_ number of :

L -,selectzons can be made out of the _same comnetttzve

- _".e_xammanon.. Such a practice cannot stand scrutin or the test '

. bt fa_w agglicabie to thé case”,

‘-25. . ’I'he above pr0p031tlons of law propounded by

E the Hon'ble Supreme Court of Pakxstan in the light of Section -
o s of “the Act” read thh Rule 17 of the Khyber Pakhtunkhwa -
- (Appomtment, Promotlon and 'I’ransfcr) Rules, 1989 (pan

materza with Rulc 10 of “the Rules”) clearly demonstrate that

semonty of the cxvnl servants appointed pursuant to a same

selection process, is to-be detenmned in the llght of the merit :

:.ass1gned by the Selectxon Comrmttee In the instarit case, the . '

appomtment of the appellant was though msde on- |
i . .22 02 2005 albelt, tus seniority will be determmed alongvnth

' hlS batch-mates appomted on 19, 09 2001 Reference can be

. : ._ made to the cas)es titled Fa;al Mahammad Vs Govemment of
" NWFP and others (2009 SCMR 82) and Nadir Shah, S.D.0,
Minor Canal Cell, Irrigatio '5' Sub-Division, Dera‘Mufad Jamal.i:_.,
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: :'B;ale_)“h ny ueita'-ani other, 00‘P . $).96 »

X ,._26. | The Judgment rehed upon by the respondents on. " o

leity Depa m t adGo mmen rh t”'_ 'u‘_
: ..and Kashmir and others (2017 PLC{CS] 145 72” has its own

tacts and cu’cumstances and in that case, only determmatwn . .'
: :‘was semonty to take effect from the date of regular o
- lalappomtment and there ‘was no contest regardmg the same.:f:'_ AR
o selectaon prooess Same is the case titled “Sarosh Humr Vs, L a
'j Mulxammad Javed Chundngar and others (PLD 2014 sc 387
| In that case, the pnnmple of . est0ppel was apphed and the l-
- ' contest was between two cxvnl scrvants appomted on the same -
E date and one _of a civil servant was declared ‘senior’ on the
: : ground of age whxch was never challenged for contmuously L
_'.:ten years, whxch is completely dlstmgulshable, being not
- , apphcable to the facts of the instant case. thle the case titled K .. |
:“Wa;gr Khan Vs Governmenl of ﬁﬂl’ thmagh Secretag.-'__.l.:". o
" ':.,Imgatwn, Peﬁawar and others Q002 SCMR 8892 ”, rehed upon .
| l';'j by the respondents favours the case of the appellant and 1sf. - |
& f.-_.;.‘also relled upon by th1s Tnbunal in the above paras. C
| Slmﬂarly, the ¢ case tltled “Chairman, FBR through Membe

4 dministmnon Vs, Muhammad Asfa. ndzar Janzua' gna' other.
. QON SCMR 3492” is also dlstmgulshable, wherem, the: E
pnncnple of estoppel was ; applied arid the determmauon of-.

o _."semonty was' 'in respect of the civil servants where there was_" -
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. 'n:o_ Qilestion of ﬂétéﬁniﬁaﬁon of sgenibrit'y of the sam'c’batch in
. terms of the merit poéiﬁon 'l‘assigncd 'byv the Selection . - -
L Commities. | B
S 7 | _Fﬁ_rl the reasons stated above, this Tﬁbﬁpal finds -
~ that the appellant has not-bcen .‘nssigned his corrcct 'séniority
' l_’alopg\lavith .his_batlch-mﬁtes,' thus, the mere fact tl_iat he was - :
" | -app;iﬁted vide order dated 22’62.2005'-wou!d 'nét deb;ive him -
| " of his seniority in terms of Rule 5(c)(ii) ;eéa with Rule 10 of
. "“the_. Rules”. As _suc-}ll, this Tril')unal- holds that the éppeliant be
-.ass'igned seniﬁri’tty wnh effect fr_om the date, his batqh-matcs o
' _-'of ‘t-llxglsame selection pt§cess were'apppinte;i.- | |

.28, This Service Appeal is allowed in the above _-

ember -~
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[Supreme Court of Pmkistan] ' T
Present. Shaﬁur Rahman, Abdul Qadec.r Chaudhry and Wall ‘\'Iuham mgd Khan, JJ

[

| o .-Syed FIRDOS ALI - Appellsmt :

: versus )

"_.SECRETARY ESTABLISHIVIENT DIVISION ISLAMABAD .'."an‘d _. 2
others--Respondents , SR
: le Appeal No.586 of 1992 decxded on 30th November 1993

(On appeal from the Judgment of the Federal Semce Tnbunal dated 11/1] 2 5-1992 lpas.‘se’d
_in Appeal No 266(R) of 1990) T

(@) Semce Tribunals Aet (LXX of 1973)- . .
. =8, 4---Const1tut10n of Pakistan (1973), Ar. 212(3)--Dlsmlssa1 of appeal, as
time-barred—-Validity---Leave to appeal was granted to cxamine whether Service T_nbunal .
: had correctly- found that appeal filed by ClVll servant was time-barred and} thus, untenable.

. (b) Scrvnce Trlbumals Act (LX.X of 19-73)--.- ;

. - T . o . N - - U .
..

before - Service
- time-barred---

Tk AN ----8.4-—Constitution of ~ Pakistan - (1973), = Art.. 212---Appeal
w | . Tribunal--Limitation---Dismissal of appeal on . ground ' of being
. ©o 7 |- Validity--Order which aggricved the civil servant with regard to his seniority 1'was.
B proxnptly challenged by-civil servant in Departmental appeal---Service Tfibunal had taken
e ot view that after filing Departmental appeal, civil servant should have jcome to Service .
- Tribunal -within 120 days available to him and that appeal having beeq filed after such
Ty 'avallable ‘period was time-barred---Provision of S.4, Service Tribunals Act, 1973 confers
0§ .right on-civil servant to appeal against original or appellate order of Departmental - .
o - Authonty---Such nght could not be restricted to only ongmal order and| not the appellate - -

. '.umm.umq AR .52 s AR S b B E LN
’ - \ Vi e

e P T IC P LN UL ettt b o st
g oy . gl NovesgnABee Lo =

: '-Servme Tnbunal same -was wnhm tnne---Case was rcmanded to Servxce Tnbunal for'
- dec1s1on on issues other than hmltatlon

ot L ' .

Appellantmperson. -. }
'V L 'MurntazAll erza, DEpllty Attomev-Gencral mstructedby Khan ImtlazMuhamrhathan
L T forRespondents e | | .

Date of hearmg '3 Oth November, 1993

- ORDER o . ‘
SHAFTUR RAHMAN, J."---'Leave to appeal was granted under Artitle 212(3)-of the
o Constltutxon to examine whether the Tribunal had correctly A held that: uhe appcal ﬁled by
- the appella.nt was 'ume—barred and hence untenablﬂ SN
-

= -‘TZ. The order which; aggneved the appellant w1th regard to his semo:}:yWas pasSed on

. " 4-11-1984: He filed a departmental appeal against it the:same month 0 29-11-1984, The
. Tribunal has taken the view that immediitely after filing the departmentd] appeal he should
have come to the Service Tribunal within 120 days available to him..The departmental
.appeal itself was disposed of on 2-5-1990 andithe appellant ﬁ]ed the Service Appeal before

the Tnbunal on 30-5-1990. P

~
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" 3. Section 4 of the Service Tribunals Act by eipress words. confers a right on the civil
servant to appeal against the original or the ap'p'ellatg order of a dep ntal authority.
This right cannot be abfidged to only original ofder‘and not the-appellate prder. From the

* date of the appellate order i.e. 2-5-1990 ‘the gppeal filed within thirty fays before the
 Servige Tribunal was within time. The appeal cguld not be dismissed as ti earred: ‘Jn ‘
al

.4. In't‘h‘e ciréumgtances, we acoept the appesl, set aside the judgment of the tﬁervié\e Tyib
and remand the case to the Service Tribunal for|decision on issues other than limitation,

AA/F-407/S ll o . Appeal accepre;l.;
|

e |




. ‘MUHAMMAD JAN MARWAT and another-——Petltloners

1997 sc:MR 287

| ]{oupreme Court of Paklstan]

) 'VCI['SLIS

NAZIR MUHAMMAD and 17 others-u—Respondents

-' (a) NOrth-West Front:en' Provmce Cwnl Servants Act (XVIII of 1973)---

. ']Present' Sniduzzwmau Slddiqui and Muhammad Bashir
Khan Jehangiri, A | 2

o ."C1v11 Petmon No 76-P of 1996 dec1ded on 15th December 1996

- (On appeal ﬁ'om the judg,ment of N W F.P. Service Tnbunal Peshawar dated IO 1 -1996
: pa:,sed in Appeal No. 123/94) : .

~

L --=<3s. 8 & 9-—-Const1tutlon of Paklstan (1973) Art. 2l2(3)-~Promot10n-—Semomty—--wal .

servant's case was deferred by Departmental Promotion Committee while his juniors were

L promoted—--Clvﬂ servant was subsequently promoted with effect from the date when his .
" juniors were’ promoted---Civil servant's claun to. semonty was acceptcd by Service .

Tribunal and-he was assigned sepion on record

to indicate that civil servant was superseded when his j ]umors were promoted to Grade-18---

- Civil servant's case having been deferred when h1s juniors were promoted and he having

been subseqUently promoted, lie would rank senior to all those persons who were promoted

. earlier to him but ranked j junior to him in lower grade when they were promoted---Service

Tribunal had, thus, nbhtly found civil servant to be senior to petltloners who were
adtmttedly Jumor to him i in Grade-17.

(b) Norﬂtn-Wesl Frontner Provmce Servnce Tnbunals Act (XVIII of 1973)--

~=S. 4---Consmut10n of Paklstan (1973), Art. 212(3)—--Appeal before Serv1ce

N .Tnbunal---Compete-ncy---Depamnental representation/appeal filed by civil . servant
- remained un-disposed of for a long time---Secretary of concerned department, however,
- informed Head of civil servant's department through letter, that representanon/appeal of
civil servant had been: turned down---Copy of such letter was endorsed to ¢ivil servant,

‘who admittedly. filed appeal before Service Tribunal within 30 days from the date of such

“Jetter---Appeal filed before Service Tribunal was, thus, within time---Departmental dppeal

of civil servant having not been dismissed on ground of limitation, Service Tribunal could

ot have dismissed such appeal was fiot competent-—-NO exception could be taken to order

~ of Service TTibuniatdeciding a"‘peal‘m“"clv' 1| servant on mems---Leave to appeal was -
- refused mc1rcumsta.nces RN

Zafar Iqbal v. WAPDA 1995 ¢ CMR 16 and Anwar Muhammad v. Genera] Manager,

B ':‘Palustan Raxlways 1995 '“CMR 950 ref. -

Qazi Amqur Rehman Advocate Supremc Court and Abdul Hamld Qureslru ‘

- Advocate-on—Recoxd for Pctltloners

_p M. Sardar Khan, Advocate Supreme Court and M.S. Khattak Advocate-on-Record for
L RespondentNo | N : .

,Dateofhearmg IathDecember, 1996 v | S R . T

JUDGMENT

SAIDUZZAMAN SIUDIQUI J.~-The petmoners are seekmg leave to appeal against the

~ judgment of N.-W.F.P. Service Tribunal dated 10-1-1996 whereby the learned Tribunal

arcentad eervies anneal filed hy resnondent No.l acainst the departmental authority and



/
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s

SR
.
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T

ce

. held tespondent No.l ellgtble for' pro fomtalpromotton w.ef. 15-9-1985 and also dee]ared
Ium semor to respoudents Nos.5 ta 18, : .

I The adm:tted posntton in the casé is that respondent No. 1 was-senior to the petxtloners in
.1he lower grade namely, grade-17. The respondent No.l .was considered for promotion
alongwith the petitioners and others but his case was deferred by the’ Departmental
.+ - Promotior: Committee (DPC) whilehis juniors were promoted to the next grade on .
a0+ 15-9-1985. The respondent No.l was also subsequently promoted to grade-18 w.ef,
S 26-3- 1987 vide notification dated-26-10-1987. The respondent No.l made a representation

“. . .. to the departmental authority to give effect to his promotron to grade-18 either from

- 10-8-1982 ‘or' 15-9-1985, the dates on which persons junior to him were promoted to.

- ‘grade-18. The departmental authority finally communicated respondent No.l on 6-2-1994

. that his representatlon for'ante-dating his promotion has not been accepted where after
: :respondent No.I prefen‘ed appeal before the Service Tnbrmal whrch has been ax:cepted

3. In seekmg leave to appeal the lea.rned counse] for the petlt.toners rmsed two-fo]d .
_ contetitions. It is firstly; contended that respondent No.l was considered by the D.P.C. and
7.+ . hewas superseded when his juniors were promoted to next grade namely. grade-18. The
REET second contention of the learned counsel for the petitioners is that respondent-No. 1 failed -
L *  to prefer service appeal before the Service Tribunal within limitation prescribed for filing
i of appeal as. he could at the most wait only for 120 days after filing departmental'
representanon for subrmttmg his service. appeal before the Service Tnbunal The

' 4 The IeaJned Tribunal categorically held in the impugned judgment after perusing' the -

* minutes of Provincial Selection Board held on 3-8-1985 which were summoned in the case,

that the case of ‘respondent No.l for promotion to grade-18 was deferred. The learned

counsel for the caveator has also drawn our aftention to the parawise comments filed. by

. the department before the Jearned Tribunal wherein the allegation of respondent No. g that
. :’rus case for. promotion to grade-18 was only deferred by the Provincial Selection ‘Board

was not denied. There is nothing on record before us to show that respondent No.l was

superseded when his juniors were promoted to grade-18. As the case of respondent No.l

- was deferred by D P.C. and he was subsequently promoted according to- well-settled

_ promoted. We, therefore, do not ﬁnd any error-in the order -of Tribunal in declaring
respondent No.] senior to the petitioners and other private respondents as admittedly
respondent No. I was senior to them in the next lower grade namely, grade-17. The second
‘contention. of the learned counsel for the petitioners is that the appeal before the learned
Tribunal was -incompetent .as it was filed long after making the representation to
. departmental authority by the; respondent No.l."It is contended that. under the law,
" respondent No. I'should have approached the Service Tribunal within 30 days of the expiry

. ‘of the period of 90 days from the date of filing of the departmental representation/appeal,
if the same was not decided. The record produced before us indjcates that the departmental

o representatlon/appeal filed by’ respondent No.-| remained un-disposed of for a long time.
However, in reply to a letter sent by the Chief Conservator of Forests, N.-W.E.P. to the
Secretary, Forestry, Fisheries and Wildlife Department, Government of N.-W.F.P. on
6-2:1994,- the -latter informed the Chief Conservator of Forests that the ‘appeal =
/repreSentatlon -of tespondent No.l has becn turnéd down. The copy off this letter was

" . endorsed'to respondent No. [ on 29-3-1994, It is not disputed that from the date of this letter
" the. appeal filed by respondent No. 1 before the Tribunal, was. within time. In the case of
- Zafar Iqbai v. WAPDA (1995 SCMR 16), this Court while considering the period of -
“limitation ‘within which an aggneved civil 'servant - could ﬁle appeal before the Servtce .

e 'I.‘nbunaj observed is follows - : :

: "3, It seems that section 4, Servrce Tnbunals Act, prescnbes two penods of lnmtatton for
preferring appeals to the Tribunal: An aggriéved civil servant can come to the. Tribunal
after his appeal for representation before the department has been disposed of, or, he can

. wait for the decision on his-departmental apm,al for 90'days and then file an appeal before
+ the Tribunal without waiting any further; in this case the appellant chose to. wait for the
- final decision on his departmental appeal and he filed the appeal before the Tribunal within -

30 davs af the enmmimimication of the arder of the reiectinn of hic anneal Tt ic tn he noticded



that even though his appeal ‘was rejected on 30-9-1986 the order of rejection was not
L . communicated to him till 21-11-1986 and he preferred the. appeal before the Tribunal on
4-12-1986. In the circumstances his appeal could not be dismissed on the ‘ground. of

., limitation, ' Accordingly, we accept this appeal, set aside the judgment of the learngd
' Tribunal and direct that the appellant's appeal should be disposed of in accordancewith
el law, - S A

!
, s the departmental authority has not dismissed the representation/appeal of
" respondent No. 1 as not competent, see Anwar Muhammad v. General Manager, Pakistan
- Railways (1995 SCMR 950).. Therefore, no exception could be taken to the order of
" Tribunal deciding the appeal of respondent No. | on merits. "

 Similarly

‘5. No case is made out for interference with the order of Service Tribunal.

. " .The pe'tiftid,n‘ IS, ‘accordixlgiy; disrﬁis’ééd and leave is refused. . .

o0 AAME3MST T .~ Leaverefused. -
)
.' ‘i



'*002 CMR1383 v W -/ éf/ [@
I’rcsent. Muhammad Bashir Jehanglri, Actg. C. J., Ch. Multammad Arif and Mit@n Mﬁhammaq
Ajmal 3 - . :

l‘supreme Court of Paldstan]

MUHAMMAD ASLAM JAVED--Appcllant

‘VOTSllS

GOVLRNMENT OF. PAI\ISTAN through Sceretary, Jstabhshment DlVlSlOll, Islamabad and ¢
others--Respondents - .

le Appeal No. 1213 of 1995, decuicd on 30th May, 2001

(On appeal ﬁ'om the Judgment dated 5-6—199.; passed by the cheml Service Tnbunal Islamabad in
' : Appcal No. 14(R) of 1995) : ,

Sen ice Trnbunals Act (LXX of 1973)--- .

+-===S. 4---C1v11 Servants Act (LXXI “of 1973), S.8-~-Constitution of = Pakistan (1973),
~ Art. 212,(3)---Appea1 «-«Lmutatlon--—le servant on 3-2-1990 represented against provisional seniority
- list dated 21-1-1990, but Authority upheld said list through order dated 30-11- 1994---Civil servant on
. coming to know of said decision applied for its copy, which was supplied t¢ hun on 27-2-1995, whereafter
" i -, tiled "appeal before Servi¢ce Tribunal on 27-3-1995, but same wasmm as being
time-barred---Validity---Case of authority was not that either civil servant had not represented, against
( provisional seniority list or appellate order, dated 30-11-1994 bad been conveyed/supplied to him earlier
thian 27-2-1995 or he had not filed appeal before Tribunal on 27-3-1995 i.e. within 30 days of the supply
+ of copy-of appellate order dated 30-11-1994 rej ectmg his representation on 27-2- 1994-against provisional
« senjority list dated 21-1-1990, went a long way in estabhshmg his: bona tides in making appeal against
-appellate order within 30 days of receipt of its copy on 27-3- 1995---Supreme Court- accepted the appeal,
\ set aside the 1mpugned judgraent and remanded the case to Semce Trlbunal for decision on 1sSucs other
\ than Imutatmn o : ~

. ~{ ‘*yed F xrdos Ah Vi Secretary, Estabhshmcnt D1v1510n Islamabad and 2 others 1997 SCNﬁl 1160 rel

Muh’tmmad Arshad SaEed D.L (.x ‘Police’ Govemment of Pakistan thrm.gh Secretary, Estabhshment _
Dwmon Islamabad and 29 othels 1994 SCMR 1033 ref.

' Fazal Ellahi Slddlqm Advocate Supreme Court with Ejaz Muhammad L.han, Advocate— n-Record
('lbsent) for Appellant

":armt\ai@ﬂwwnﬁhamﬁ@wm{Aﬂtﬂmﬁﬁm&%mﬁ#ﬁmm#ﬁ}%ﬁbﬁfmwé@m@%&&wmm Lo |

__Respondcntb Nos 1 to 3
- ;'."j -'1\'Iem0 tor Respondents Nos 4 to 7
Date of heanng 30thMay, 2001, - | | ' | " - | .. '. o
ITUDIJMENT S L | | |

. 1CH MUHAMMAD ARIF J —--The relevant facts as also the question of law giving rise to this Appeal .
,_-,l-_w1th the leave of the Court stand inentioned in leave, granting order, dated 15-11- 1995 against judgment -
dated 5-6-1995 of the Federal Servwe Tnbunal heremafter referred to as the Tnbuna[ paras. 2 and 3

o ‘wheleof read thus:-- i

oy "2 lt is stated by the learned counsel that the pemloner an Assistant in the office of Protector of Emlgrants
- felt aggrieved of the provxslonal seniority list dated 21-1-1990 wherein he was shown j junior to the
-~ respondents. He represented against it on 3-2-1990, This 'was followed by several reminders/applications
‘but no response was gtven by the authorities. The petitioner ultimately approached the. Wafaqi Mohtasib



47) ( ¢

| s on 98-3 1994 who advised him to k-.,ep in touch with the Manpower Dwxston for redressal of his gncvancc
S -'-"_"l’hL Establishment Division vide O.M. dated 30-11-1994, addressed to the Manpower Division, upheld
* .- the seniority position assailed by the petitioner. On coming to- know of this decision, the petitioner made
', ".an application to the Director (Admn.), Bureau of Emigration, fot copy.of the Establishment Division's -
-~ OM, dated 30-11- 1994 ‘which copy was: supphed to him on 27-2-1995, Petitioner then challenged the
" ‘dlecision. of the’ Establishment Dtvxsxon in an appeal: ﬁled before the Federal Semce Tribunal on

Lo 7—3 19‘)5

o "'3 Lcarned counsél contendod thztt thc appeal against the dectston of the Bstabhshment Division filed
.. " -within 30 days of the receipt thereof was well within time and the view taken to the contrary by the learned
+ ¢« Tribunal was. not temable. It was further contended _by the -learned counsel - that' the petitioner's
.. representation/appeal’ remamed pending - with departmental Authorities for all these years dnd the
- ¢ ‘petitioner had been pursuing it very diligently. He could not be held responsible for their failure to dispose
' ' of the matter expedmously The léarned Tribunal was in error in holding that the petitioner havmg agitated
.. the grievance in 1988, he should not have waited for such a long time for getting the final reply for the
. purpose of ﬁlmg the appeal before the Tribunal. Learned counsel also submttted that the judgment of this
- ‘;Court (l 994 SCMR 1033) rehed upon by the. learned Tnbunal is dxstmgmshable on facts "o

L 20 M. Fazal Elahr Stdchqul, leamed Advocate Supreme Court appearmg in support of this appeal has-
: ireferred to the communication exchanged between the Government of Pakistan, Bureau of Emigration
-~ and Ovgrseas Employment Labour Manpower and Overseas- Pakistanis. Division - (Manpower and
- Oveérseas Pakistanis ng) Wafaqt Mohta31b Secretariat, Islamabad and the appellant as also between
. 2" Wafqi Mohtasib (Ombudsman)'s Secretariat, the appellant and Director (Adorn:), Bureau of Emigration
" . and Overseas Employment, Islamabad on the subjects: (i) 'Seniority. of Assistants (BPS -11) (pp. 31, 32,
33,34 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53 and 54), (ii). 'Provisional
o Seniority List of Assistants (BPS-11/15) of Bureau of Emigration and Overseas Employment, ‘Islamabad'
- {pp. 55 to 58), (ili) ‘Representations against the Seniority of Messrs Pir Khitab Shah and Allah Dad, .
I '-:Assrstant made by Messts Aslam Javed and Ghulam Hussain Assistants' ‘Memorandum No. |
~~1471/89 Estt/Enig 1, dated 4-12-1993 (p.59), (iv) 'Delay in responding various applications/representations
- 1made to the employer' (p.60), (v) ‘Failure to respond to representations’, dated April 16, 1994, April 26,
.- 1994, November 16, 1994, 4-10-1994 and 28th September, 1994 (pp. 61, 62, 63, 64 and 65), (vi) 'Seniority
of Assistants, B-11.in the Bureau of Emigration and Overseas Employment’ dated 26-2-1995 (p.66), (vii)
, wtﬁﬁﬁaﬁﬁiﬂm&}swnaiﬂhSemommIetsmﬁwmststantoi(:BRS?ﬁl»l#}i@inmiﬁthaﬁBumuﬁoﬁiEmfgranonmdn@mmoawmm
- Employment' (p.67) and (viii) Office Memorandum No. 1/53/ 94-R-6, Islamabad, the /40th November, : .
1994 (p.68), to contend that as many as 22 reminders were issued by and/or at the instance of the appellant
. to the cobcetmed quarters: for deciding his departmental représentation addressed to the Directer-General, .
" . .Bureau of Enngratron and Overseas Employment, Government of Pakistan, Islamabad on 3-2-1990
0 (pp26-28). Tt was. only on: 127-2-1995 that Establishment Division O.M. No. 1/53/9478-6 dated 30-11-1994
.+ was supplied to his client on 27-2-1995 whereafter he made the appeal before the Tribunal on 27-3-1995
ey (incorrectly mentloned as 26-3-1995 in leave grantmg order dated 15-11-1995). According to him, the -
“"Tribunal was in error-in holdmg that his client was in any manner responsible for not making, an appeal
_. . earlier than 27-3-1995 in that section 4 of the Service Tribunals Act, 1973 (No.LXX of 1973) clearly
. ‘provides for-a concerned civil servant having the statutory right to file an appeal against an order, whether -
S %MMMW
. gervice ... within thirty days of the communication of such order to him...", In this behalf he has trade a
K 1efer<,ncc to Syed Firdos Ali v. Secretary, Estabhshment Dwrsron, Islamabad and 2 others (1 997 SCMR
e 160\ in which this Court ruled as under:-- _' X v , . g

S .:"3 bcctton 4of the SerVIce T rlbunals Act by express words confers a right on the civil. servant to appeal
-+ against the original or the appellate order of a Departmental Authority. This right cannot be abridged to
. only original order and not the appellate order. From the date of the appellate order i.c. 2-5-1990 the appeal
. . filed within thirty days. bcfore thc Servrce Tnbunal was. within time. The appeal could not be dlsmtssed
'-'ts ttme:-barred T '

_;: He ruts:.mted the chronology of events between tbe years 1990 and 1995 to contend that copy of
D Establishment Division O, M. No.1 /53/94-R-6 dated 30-11-1994 was  supplied to his client on 27-2-1995
S and his : .appeal before the Tribunal or 27-3-1995 cannot but be held to be within time. He concluded h7is
- arguenis by submlttmg that reliance placed by the Tribunal on Muhammad Arshad Saced; D.L.-G; Police
- v. Government of Pakistan through Secretary, Establishment Division, Islamabad and 29 others (1994

. SCMR 1033) for non-suiting his cilent caaniot be countenanced inlaw.
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j 3. "éoxiﬁ;arily, Mr. M}iﬁaﬂimad Nawaz Bhattx, learned Dépﬁty Aftbméy-Genéral for Paklstan |
MR .- " RN ANGR oSN RUORRiaRg i s plismrenedwet] sxiuhaieh o 1" wm
‘éffect that Appeal No, 141(R) of 1995 was time-barred. ' -

appearing on

o -4, Nobody has cmzsz"gd' vap‘pearance', _én’behéllf of the private? respondents.

L5, 'We have considered the arguments addressed at the Bar and have also been taken through'the available

" material by Mr, Fazal Elahi Sddiqui and the learned Law Officer

s 6.t is not the 'cése"df ,t.he official reébondents that: (i) either the appellant did n(_)tl represent ‘against

o ‘Provisional Seniority List dated 21-1-1990 to the Director-General, Bureau of Emigration and- Overseas

. Employment Governmerit of Pakistan, Islamabad on 3-2-1990---—------—--or (ii) the Establishment
Division O.M. No.1/53/94-R-6, dated 30-11-1994 was conveyed/supplied to appellant Muhammad Aslam

" Javed earlier than 37-2-1995-—-weneewrimmms-0r (ii) the appellant did not file Appeal No. 141(R) of 1995

. before the Tribunal on 27-3-1995 i.e. within 30 days of the supply of copy of Establishment Division O.M. -

“- .- No,/53/94-R-6, dated 30-11-1994.- . .

.+, We find that the dismissal of Appeal No.141(R) of 1995 by the | Tribunal as time-barred cannot stand
" a detailed scrutiny of the attending facts and circumstances of this in juxtaposition with the contents of .

' the communications between all concerned, including the Wafaqi Mohtasib Secretariat, between the years

Loy

accepted, j
- R

1990 and 1995, The fact that the appellant was made to run from pillar to post for well over-a period of

5-1/4 years to obtain copy of Establishmént Division O.M. No.1/53/94-R-6, dated 30-11-1994 rejecting
his representation against Provisional Seniority List dated 21-1-1990 on 27-2-1995, goes a long way in

- establishing his bona fides in m_a._king appeal against the appellate order dated 30-11-1994 within 30 days
- of the receipt of its copy i.e. on 27-3-1995, The case of Syed Firdos Ali (supra) is on all fours with the
' present case, P .

28, In view of the above discussion, we are ‘of the considered view that this appeal qua:liﬁesA for being

Tribunal set aside and case remanded to the ‘Federal Service

EIItav LG - - ! s D)

dgment, dated 5-6-1995 of the
9. The above are the r_casdns for our jshortbrder of even date which reads thus:~- -~~~

,

o "Fdr‘reaéon's:t_o' '_be,'i'ec‘(')rdéd, we ',a‘cc'ep't the appeal, set aside the impugned order of the learned Federal
Service Tribunal on'the point of limitation and remand the case to it to decide it on merits. Costs to follow
-the-event." . *; L v T I Lo et

SAKM3ASS

Case remanded.” -
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- prowsrons of eritatron Act 1908 woutd fuﬂy be attracted [2005 YLR: 1931] No geriod of

) hmrtatton wou!d run-for challeriging -an- order which is passed in violation of mandatory -

T pfrov/sron of law; {2007 SCMR'834] Limitation would not run against a judgment passed without
/udsdrctron as the same‘ nullity in.the eyes of Iaw.[201 1PCrLJ411) &

" Thare m wetghry judgmnts of the Strportor Courts of Pakisten hol dtng thar u vold
order is on!y a type of-an illegal order and if it has created certain consequences, an. aggrreved
person must get-rid of it. One' of the objects of legal system, particularly to prescnbed limitation
~1s. 0 setfle rights, of parties &hd- provide certainty.in -human affairs. If it is accepted that no
Irmrtatron ‘runs: agamst void order, -then it will_have the effect-of unsetthng the" rights. and may
effect transaction which may have faken place meanwhile and thus prejudice a third party.
{2007 SCMR 914, ‘PLD. 1977 S.C. 599] Even-against a void order an aggneved person is
requrred to Imhate proceedrngs with reasonable time. 2001 SCMR 1062] - -

6 ‘Laches. Where prowsrons of errtahon Act 1 908 do not apply, when prrncrpte of laches
wou‘d ptay a roie [PLJ 2005 Kat 75]

7 Co-sharer N6’ Irmrtatron for & co-sharer to enforce his right of mherrtance aqamst anothet
co sharer [PLD 2005 Lah. 578 + 2005 YLR 2198} : '

~8; Right to. sue—-Rrght lo- sue accrues when the nght of the ptarnhﬁ' is demed by the
defendant PLD 2000 Lah 385 R : ‘ i

e Techmcahtle —Techmcalmes have to be avorded unless it is essentral to comp!y wrth
...~ them on grounds of public policy. English system of administration of Justice on which our own
+ "+, ""is based may be-to cértain extent technical but we are not-to take from that system its defects.
'L Any system which. by giving effect to the form and not to the substance -defeats substantive
., .rights, is defective to that extent, Ideal must always be a system that grves it every person
o '.'.",what is his. [PLD.2011 Kar. 426} .

4." Where. Court is ‘closed when perlod explres Where the perlod of Ilmltatlon '

.""'.-prescnbed for any suit; appeal or application expires on a day when the Court is closed, the
.. Suit, appeal or apphcahon may be mstltuted preferred or'made on.the day that the Court re-
,_’.;,-._,,opens S e B

- " 2 LI v : . .
. B . . Dl .o . - . o
e Ve ¢ . e ! . . . . o .
. - . L e o c,.-» . S T . B . . . ‘..p H |
. . -, P -_-’ . . N . v e - . - e -
- i . Lt o -, .

Coe Extensuon of hmttatlon Where penod of limitation for an action r,s prowded by faw, equrtable a

.Ecv-'consrderahons cannot be attracted apphed and adhered to against the express provisions of
""" . "the limitation, ‘so as-to override, defeat and nullify the law. Itis the duty of the Court under this
. -_sectron to* apply relévant and correct provision-of law on the basis of the admitted fact of the
.. case irrespective, whether the concerned party has.raised the plea or not. Courts can neither
- ....grant extensian or.exclude time from specific period of limitation except wheré a case squarely
'.:..ifaits within ‘the _purview, ambit.and mischief of Ss. 4°to 24 of Limitation Act, 1908. Such

. ““gxtension of: hmrtatron cannot be allowed by Court while exercrsmg rnherent’junsdrchoh {PLD
g ,2005Lah 129] ,

*

L Extensron of -period’in certam cases Any appeal or appllcatlon fore revision.or a

.:j,,_f';_j;revzew of Judgment or: for leave to appeal or any other application to which: this’ section .may be’

;74 made: applncable by 6r under any enactment for the tlme being-in force may be admitted after -
'-::'.-';'_:'the period of:limitation: prescrlbed therefor, when the appellant or applicant satisfies the Court

1 'that he had sufﬁcsent cause for not prefernng the appeal or. makang the appltcahon Wlthln such . -
penod S S : |

. K Explanatlon The fact that the appeliant or apphcant was misied by any order practice

- ' or judgment. of the- High Court in ascertammg or computing the prescribed penod of I|m1tat|on
o may be suff C|ent cause within the meanmg of this section.



TR 3

The t.mntatton Act, 1908- -6

3 lntta COurt Appeal Law requtres filing of Intra Court Appeal along w:th mpugned ordar

A within llm:tatlon period of 20 days. Appeal filed after expiry of its limitation penod without

. f,-cort:f ed copy ts not & valld presentation, [2010 MLD 466] Every Intra Court Appeal filed against -

L the order 6. # Slngte “Judgeof High Court és per: Order, XL/, -Rule 1, C.P.C, hds fo he . -
L 'ijaccompanted wlth & copy of the decree appealsd from, The time limit for such appeat is twanty
' “=days from the date! of the décree as per Article 151 of the Limitation Act, 1908. Section 12 of
L the L:m:tatton Act 1908 allows the time elapsed between the day of the appt:cattpn ‘and the
o day of obtammg copy:of the decree.: The decree should bear date on which it was signed and

~.+ drawn in. accordance with the judgment Time for tiling the appeal will commence from the date

"~ ‘of decree and’ copy of the judgment can be disperised with by the Court, but ot the decree, as
T :appeat i8 mcompetent tf the same.is filed without the decree. Article 151 of Limitation Act 1908
- -+ rclearly st:putates the period. of- 20 days forfiling appeal commences from the date of decree or.
' :";‘.‘;fi‘,order as pef- Order. XLI, Rule. 1, 'C.P.C., appeal has to.be accompamed with-a copv of the
"o decreen. tf these two prov:s:ons of law are.read togéther, it would reveal that the limitation would
s 05 start running. fmm the date of decree which is' 20 days-and any’ appea! ﬁled thereafter would -
- be’ ‘barred by hmttatton {2011 MLD 1597] Once time begin to run it does 'not stop, and an -
o 7.‘appeat filed after the expfry of l:mftatfon penod woutd abate asa whole. [2011 MLD 1597} '

13 Exclusaon of t;me of defendant's absence from Paklstan and certam other

’ ?’terntories In computmg the penod of limitation prescnbed for any suit the time during which
N ;the defendant has been absent from Pakistan and from the territories beyond Paklstan under
- -;.-?the admmlstratton of the Central Government shall be excluded

- NOTES

Redemptlon of evacuee land; Non-Mushm mortgagee teawng Pak:stan and limitation has -

E f.stopped to run in' 1947. Evacuee interest allotted to the private respondents "Entries in .

;amabandls on the basis of mutation to be consideréd acknowledgment on WhICh .occasion -

i fresh penod of limitation would start running. Appttcatton for redempt:on f ted w;thm 60 years of
T such entry within.time. {PLD 2005 Lah 119] ~ ... .

“14. - Exclusnon of time of proceedmg bona fi de in. Court w:thout jUI’ISdlCthﬂ (HIn

}:computmg the: penod ‘of limitation prescribed for any suit the time*during which the plaintiff has "

E;-S*;LF ,.:~;been prosecutmg with. due diligence. another: civil.-proceeding; whether*in.a Court of first °
. wUihstance ‘or in a- Court "of appeal, agamst the defendant, shall be exctuded where the =

3 proceedtng is founded upon the same cause of actiori and is prosecutéd in good. faith in a

S "Courf which; from defect of jurisdiction, or othier. cause of a like' nature, is unable to entertain it.

@) 7 In computmg the penod of Jimitation prescribed tor any application the time during |
. .-whloh the application has been prosecufing with due diligence another civit proceeding whether
~in-a Court of first instance or.in a Court of appeal, against the-same party for the same relief

" .. shall'be excluded, .where such proceeding is prosecuted, in good faith in 2 Court.which, from

z }:.;;.i,‘defect of Jurtsdtct:en or other cause of a like nature is unable to entertain it

Explanation foin excludrng the tine- durmg whzch a former smt or apptlcatton was

S _...:,‘l-'l'..:,‘pendzng the-day on which that suit or application was mstatuted or made, and the day on which.
e 'the proceedmg therem ended, shatt both be counted. T t

Explanatlon tl For the purposes of this section, a plamtlff or an apphcatlon res:etlng

- ..an appeal shall be deemed to be prosecutmg a proc.eedmg

Explanat:on 1l. For the. purposes of this section misjoinder of partues or of causes of

. action shall. be deeméd to be a cause of a like nature with defect of jurisdiction.



" “The Director General,
- Elementary &;.Sccondary Education,
: .Pe_shawar. AP o

- Subject: .L' !egg' remental Appeal ag;' afns{. the order dated _09/02/2013 wherein
+. - appellant has been removed from service which is illegal against law and facts.

.Respected Sn~, B

" Appellant humbly submits as under: .
1. That dppeﬂﬁnt wﬁs»gppoimed as Chwokidar in Govt Gids nghEr Sccondary
"School Shewa Tehsil Razzar Distict Swabi vide .order dated 07/10/2006
- (Copy of the appointment order is attached as Annexuse A) B

-

That appellant petformed his duty-to the entire satisfaction of his superiors.

3. .That appellant has neither been given any. explanation nor. chatge sheet not
: ) . . - ' e
show cause notice eatlics. : : :

4. That appellant has never remained absent even-for a single day in the past.

5. That-thus appellant \yas fit and best suitable with respect to performance of his
“duty and particularly punctuality and regular attendance. ' '

6. That thus everyﬂiing was going well and appellant was one of the best civil
servant. S : : S .

7. That unfortunately, one day i.e on 01/02/2012, appellant was falsely charged

" for the murder of Asad Ali along with Akhtar Ali and Nadeem sons of Abdul

. Hassan vide FIR No 123 dated 01/02/ 2012 Police Station Kalu Khan Swabi
.- (Copy of FIR is attached as Annexure B) o ' o

. 8 That appellant was on duty on 01/02/2012 in School. \ .

- 9.- That appellant informed the School’s Principal thrlough a written application
' for leave, on 02/ 02/2012 at the hand of his father namely Nacem. (Copy
the said application dated 02/02/2012 for extra-ordinary leave is atrached
as Annexure C) ' o

10 That unfortunately said application was not processed and not acted upon for
“which appellant may ot be penalized.

- 11.That s it was a matter of high risk to appellant’s life so attendance in school
- was beyond imagination in Pashtoon Society. B



‘of the deceased that appellant is innocent and they have spoiled life of
appellant for rio good teason, howevet, these efforts finally bose fruit on
25 03/2016 which is visible from order of A.8] IV Swabi dated .25/ 03/2016
: . ‘as.appellant is acqmtte.d (Copy of the order/ ]udgment dated 25/ 0;/ 2016 is
ST attached as A.nnexure D) _ ‘

j " -13 That nelther any nouce nor lettcr has bcen servcd upon the appe]hnt nor
L notlce pubhshed in 2x daﬂy newspape1 as per fequirement of Iaw

i ’:' 14 That appe]lant 1mmad1ately afte1 hls release on b'ul approachcd the Prmmpal of

= School-for-duty it was delayed on the pretext - tlmt your. file/ scmcc record is
wn:h ofﬁcus of Educatlon Dep'\rtment : :

Educauon Depattment. but - invain - (Copies of application dated
[;_ -—’~3,.¢>/§_ and _Za_lq.szq/é'- for postmg are attached as Anncxutc T)

" Court’ Peshawar through wiit -petition nio. 1513-P/2018 on the ‘ground that

e there is. nelther suspension nor dismissal of apgellant whetein comments were
. submittéd-on 9™ March 2018 by Education Department prowqu an order
L d’lted 19/ 02/ 2013. of removal of qppell'mt (Copy of writ/comments of
.”:"Departmcnt dated 09/03/2018 and removal order dated 19/ 02/2013 is
E attaehed as Annexure F) : : :

17 That dur:mg pendency of: sa1d wtit peuuon 1nste'1d of Dn:ector Education,
" DEO Fermiale Swabi passed order dated 26/03/2018 on appeal of -appellant for
. posting-and tejected the same (Copy of otrder dated 26/ 03[2018 as well as
o apphcatwn for postmo is attached as Annexure G)

18.That appe]lant challenged said ordcr of DEO chalc Swab1 through service

- wete asked and filed by Education Dcparu'nent (Copy of service appcal and
- reply is attachcd as Annenurc H) . . _ _ v

19, That the writ petmon was dlsposed off vide order dated 14/11./2019 that his

setvices have been regulatized in the year 2008 and service appeal is pending in

- Sérvice Tribunal. (Copy of order dated 14/ 01/ 2019 of PHC is attached-as
Annexure I) - : 4

'20.That. at th.lS juncture, appellant engaged another counsel namely Amjad Al
SRR ‘Advocate Supreme Court wherein Tribunal observed that neither appellate
-+t . ‘authorityi.e Director Education under KP Appeal rules 1986 has decided
B _ ‘appeal nor‘in the service appeal rerhoval order has been challenge;l so counsel
" fot- appe]lant filed. application. dated 18/01/2022 for withdrawal of service
appeal with-permission to file ffesh one, after exh’nwﬂng the procedura}

"

."e ,...... .A::..‘ o ._’:‘-'.,'{' '.‘...,‘.:-"l o . I - L “:.".-I .. - .

e l" That the elders and locals of the vzll'tge were constantly appxoachmg legal heus '

15 That appellant was runmng from. pxlhr to the post mcludlng officers of

: :" 16 That appe]lant was cOnstralned to 1Pproach the Honorable Peshawm ngh"

appeal No: 628/2018 on 19/04/2018; within one month whetein comments -



remedles as Well as substannal nght of Departrnental appeal wh1ch is accepted X

© vide order dated 18/01/2022 by Service Tibunal (Copy of the application

. dated 18/01/2022 for withdrawal as well as order dated 18/ 01/2022 of
‘Servu,e Tnbunal is attached as Annexuse J} o

21. That removal order dated 19/ 02/2013 has not been served upon the appelhnt
~.and this fact has been admitted by Service Trlbunal as well by accepting

' apphcauon for withdrawal and underlined the same in Para 2 of "tpphcauon
plus poetmg in Para No 1 of apphc'mon ' :

22 Thf\t as per famous recent ]udgmmt of KP Subordinate Judicial l'nbuml in S.A
No 06/2021 titled as Kalim Arshad Khan vs Peshawar High Court Peshawar
decided on 18/ 12/2021 held that the appeal is not time barred as it is not

. decided on merit (Copy of ]udgment dated 18/]2/ 2021 is attqched as
: Annexure K) - , '

' 23 That the Honorable Tnbunal rclied upon reported ]udgment of I—Ionorable ,

~ Supreme Court 1997 SCMR 1160-287, 2002 SCMR: 1383 wherein departmental
~appellate authonty dec1ded appeal (Copy of reported ]udgment is attached

. as Annexure Ly - : .

24 That as per KP. Appeal Rules 1986, this departmental appeal s w1th1n time
- from-date of knowledge coupled with judgment of Honorable Peshawar High -
Court showing to decide his' departmental appeal on merit. and Honorable
" Service Tribunal, noting that departmental appeal need to- be filed against
- removal order, plus as per Section 5 and Section 14 of the Limitation Act, time
spent in wrong forums is condonable. (Sectlon 5 and Sectxon 14 of
- Limitation Act i 1s attached as Annexure M) '

| 25, That appe]lant approached this I—Ionorable appe]late authority for settmg aside
removal- order dated 09 / 02/ 2013 on followmg grounds :

k ,;GROUNDS
A.'Because adrmttedly, appellant never remamed absent in the past than jnstant
one, thus he can’t be térmed as:habitual absentee as per judgment of KP

* Service Tribunal (Copy of judgment of Cha1rman of Honorable KP Service
C Tnbuna’l is attached as Annexure N) - :

: -B.'.Because in the pecuhar circumstances as per judgrnent of Honotable Tribunal
-+ upheld by Honorable Supreme Court of Pakistan can’t be termed as willful as

- there was 2 serious threat to his life (Copy of ]udgment of Ser\pce Tribunal
~and Supterne Court is attached as Annexure O) :

o

- C. Because nelther charge sheet not statement ot allegauon nor. 1nqu1ry has been
N conducted '



. o beneﬁts

Dated: 04/02/2022

N : . .
D. Because the request of appellant for leave has been convenlenrly Ignored and

: -not deczded ttll date

- E. Because leave was avaﬂable at credlt of appellant and had the apphcauon for
 leave decided in t1me there \vould be.no occasion of passmg of impugned order
of removal. '

| 'appellant

G Because post facto orders can also be passed by the Departrnents in.routine for
v the. ends of | ;usuce when facts are known to thc officets, subsequently

- H. Because it would be inn the interest of Department as Well as appellant to
- reinstate h1m as he is trained and expenenced and ready to serve. "

S ';i I 'Because rernoval order is back dated as EDO himself admits in Para 5 of order

.~ dated 26/03/2018 ‘that officers were sepatated and record was. not avallable
-, and his case remamed out of sight. :

J Because since absence is ne1ther willfal nor mtentlonal nor dehberate SO

appellant can’t be heavﬂy pumshed

- K. Because acqmttal means exoneration from all charges mcludlng absence from -

cnmmal law as well as semce law

L Because ' O \"“DJ l’ P l i§ demand of HolY Quran

M Because appellant is ]obless and titled for back beneﬁts

N Because appellate authonty is bound under the law to dec1de departmental
' appeal on ment : ! :
) L i

Tt is tberefere' humbly prayed that removal order dated 19/02/ 2013'm'ay please

be set aside and appellant may please be reinstated in service w1th all ‘back

P L Appellant B
~ Muhammad Zakria S/O Muhammad Naeem
L. . R/O Mohallah She1khan, Shewa Tehsil Razzar,
St o District Swabi. :

_‘CellNo 0300:5687871, e

o Threugh. ~ Amijad Ali M5
o . . Advocate o
'Supreme Court of Paklstan

SR Bemuse as per Revise Le'we Rules 1981, extra- oulmary leave can be gr'mted o
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£10 % DIRECTORATE 1F ELEMENTARY ’
o A/ : . L(-,”‘ |- KHVBER PAKHTUNKIW A FESHAWAR. %
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j ' o Dated Peshavar (he 1

‘ = Phone: 0919225344 Emall ddadmi el gnarl com

To
. - - The District Education Officer
{Femple) Swabl.

h

SRRt

Marno:

I am dirocted to refer to your fetter No 742 dhted 14/03/2022 on the subject

has

; cited above and to ask you that the appeal in rfo Muhammad Zakrly Ex-Chowkidar
1 been ex:aminéd!anaryzed by this uﬁ?cé heace Informt the appellant concerned that s

apoeal has been nejected by the appeilate authority.

Assistant Director {Admn)
/. birectorate E& Secondary Education
l(f' ﬂ/l(hybe_r Pakhtunkhwa, Peshawar

Erdst, No. J
Copy forwarded to the; - -
1. Pa ta Director Elementary & Secondary EBducation Khyber Pakhtunkhwa
Peshawar. . - rd N
A1

2. -Master File. p },/ P

. . . = 9.
o / éf,zrg\XgIQ.
Assistant Director {Admn)

,,;/i,- Directorate E& Secondary Education
(e Khyber Pakhtunkhwa, Peshawar

i
;

z ?5/'; Va
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£ !‘A‘Wﬁ«"{u REECTED OF MuNemmad 1skria os

EoRmee Sorhad B3

L. I StEluC O it aprpiestasc 4y e TR R T L e L

C udicrous.
i That as per rule 28 < Khaber Pakhtunkbios Uos cznment ser i
conduct rules 1987, he Das commitied 1

e
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BEFORE THEJKH YUER PAKINTUNIGE WA SER
TRIY UNAf PESHAWAR

Service Appeal No( é g ?/ 72020 phat: Pagapuilvery
vy f\vml;{ ?"'ﬁ

Habil Shah, No.1710

S/0 Rahim Shah R/o Haji Mian Kalay, Jehangir Abad
P/o Kalpani Railway Station, Tehsil Takht Bhai, District

Mardan.
o e Apocllant

YERSUS

1,  Govt. of Khyber Pakhtunkhwa through Seéretaxy.
Home & Trimble Alffaixs, Civil Secretariat,

Peshawar.

2. Inspector General of Police, KP Peshawar.

3. Dgputy Inspector General Mardan Duvision,
Mardan

4. District Police Officer, M_arclan

- Respoadents

At, i SERVICE KPPEAL U/S 4 OF KHYBER

CSa v  PAKHTUNKHWA SERVICE TRIBUNKL

- >|2|>v>  RCT, 1974 AGAINST THE ORDER
DATED 17.07.2018 BY RESPONDENT

o-cilmmineed 1w g 02 (RECEIVED ON  20.2 .2020),

i '_‘"" ORDER DATED 03.11.2016 BY
(&3. _.,.r RESPONDENT NO.4, ORDER DATED

Momisirar
,}/oj/yd;<"31,03.201z PASSED BY D.I.G,

MARDI{N WHICH ARE ILLEGE:.
AGAINST LAW AND FACTS.




* RAFORKE TH
Service Appeal No. 1682/2020
Date of Instituton 02.03.2020
Dote of Decision 10.01.2022

Mabis Shoh, o, 1710 S/0 Rohim Shah R/o Hay Mian Kalay, Jehangir Abad P/o
Kalpard Ratway Station, Tehsll Takht Bhal, Oistrict Mardan,
{Appellant)

. VERSUS
E‘wwrnmunt of Khyber Pukbitunkhwa through Sacretary, Home & Tribat Affairs, Civil
Sucratanat, Peshawar ongd three others. {Respandents)

Taimur Ali Khan,
Advocate For Appeltant
Muhammad Aduel Butt,
Additional Advocate General .. +or respondents
AHMAD SULTAN TAREEN A CHAIRMARN
ATIQ-UR-REHM AZIR MEMBER (EXECLH’WE)
'\’ . . R
AN
Brief facis of the

case are that the appellant joined Police Department as Constable .n 2011, During
the course of his service, the appellant was proceeded against on the charges of

absence from duty and was ultimately dismissed from service vide order dated

03-11-2016. Feeling aggrieved, the appellant filed departmental appeal, which

as rejected vide order dated 31-03-2017. The appeliant filed revision petition,

which was also rejected vide order dated 17-07-2018, hence the instant service
appeal with prayers that the impugned orders dated 03-11-2016, 31-03-2017 and

17-07‘-2018 may be set aside and the ap
all back beneﬁts | v

pellant may be re-instated in service with

o, A .,- t‘v M‘RM%{%} M;&’w-rﬁt&h \?_ “-"”“ ?f‘"”“ ‘J"?"}J"‘g;fw’:f w} &é&l{uz

A%
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0s.

Record reveals
that the appellant while Performing duty with
with 3 Polio team,

was attacke
d by miscreants on 19-05-2015 and the appeliant susta
sustained firearm

m;uries W
ho was shifted to the hospital, where he was under tr
long time, which i e
o 3 evldent from the letter dated 03-08-2015 of District Police
Icer addres: i
sed to Medical Superintendent regarding heaith condition of the
appeliant. Afte i | ..
T resuming duty, the appeliant was posted at a‘ station, where he
was allege " '
gedly found absent and the appellant was proceeded against and was
ultimately dismj ice vi
y dismissed from service vide order dated 05-01-2016. The appeliate
authori i " : -
ty however, vide order dated 24-02-2016 re-instated him into service by

converti i : -
erting his major penalty into minor penalty of stoppage of two increments.

06. In the meanwhile, a letter was received from public Prosecutor ANL-

fist Court vide his letter dated 19-01-2016 that the appellant had denied his

statement in the court of law in a case, In which the appeilant nad sustained

firearm injuries. Upon such allegations, explanation dated 29-(2-2016 of the

appellant was calied followed by a show cause notice issued on 1)-03-2016. The

appellant responded to the show cause thét the appellant could net recognize the

culprits as he was inured and was not in hic senses; hence, he hed given correst

statement in the court of law. Record is siant as o whether the appeliant was

further proceeded or not in that case, bul the appelant was agam transferred Lo

the same station, where the appellant was earlier proceeded on the charges of

absence. Again, the appellant was praceeded against on the cﬁarlges of absence
and waé issued charge sheet/statement of allegations and inquiry 'vas conducted.
The appeilant in response o the show cause noﬁce had submitted his reply
reiterating the stance that absence of the appellant was not willful but was due 1
his illness and also submitted his medical prescriptions, w;ﬁch were checked by
the inquiry officer but were not taken into conslderatiah.- The appellant in réggy t§

AR

show cause notice had pointed out that he was not absent from «
A AT
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0z Learned counsel for the appellant has contended that tha impugned

acpetiate order dated 17-07-2018 was communicated to the appeliant on 20-02-
| od .

s and just sfter communication of the order, the appellant filed the instant

Lerice appeal on 03-03-2020, hence the delay in ﬁling service appeal was not
intentional; that aggrieved civil servant could prefer representation to prescribed
authonty or appeal to Tribunal froﬁw the date of communication of the impugned
arder. éeiiance was placed on 2011 SCMR (111; that in the impugned order of
dns:ﬁassal, absence period of the appellant was treated as leave without pay, thus
his absence period was regularized and there remains no ground to further
penalize the appellant; that the appellant has not been treated in accordance with
law, as no proper inquiry was conducted, thus the appeliant was condemned
unheard; that absence of the appellant was not intentional but was due to
compelling.r€ason of his illness and such stance had aiready been taken by the
M\— /wpe&lant in his departmental appeal but such aspect of the appellant was not

2 taken into consideration; that the penalty so awarded is harsh, which does not

commensurate with gravity of the guilt.

03. Learmed Additional Advocate General for official resoondents has
conteriiad that the appellant has properly been proceeded against by issuirig him
charge sheet/statement of éllegations and the same were received by the
‘appellant himself on 05-09-2016; that the appellant willfully absented himself
from lawful duty without permission of the competent authority; that proper
inquiry was conducted by DSP Headquarters and during the course of inquii-y; the
appellant was afforded appropriate opportunity of defense; that me appeliant wasg
issued show cause notice but the appellant falled to prove his mnocenm thigg
departmental appeal of the appeliant was repcted bdng dwow of T B
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o9, MS a sequel to the above, the instant appeal is partially accepted. The
impugned orders are set aside and the appellant is re-instated in service by
converting the penalty of dismissal from service into stoppage of two increments.

Parties are left to bear their own costs. File be consigned to recard room.

ANNOUNCED

10.01.2022
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© Alilad Hassan, - © Respondent(s).
Alorthe i’ctilinncﬂs“: ' . M, Qasie Rasheed, Addl, ALG., NWIP,
- = Forthe Respondent(s)y, M Tasteen Hussain, AOR,
A C . ©
“ Pate of Hearing: 20122008, .
‘ JUDCMENT
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“in llju: Hajaur Ageney and posted al GLILS. Neiwagai, who later on was lr&i:ml’c_ru;-:_d :
’ -' . ) e ' . . R . _' Y i . ‘ .
o GLLLS, Torru, Mardan, was dismissed from serviee on the ground that afler-,
: 'Iw_ing involved in o munler case he was senteoeed to imprisonmént for file. The
: ; respondent alter: availing. the deparimental remedy _approached  the Service
o Ctribunat with a prayer dhal his dismissal may be converteil into that ‘of .
- '.l: ~ <ompulsory retirement. His this prayer was aceepled. It is this ur(lér..\s}hich the
) pé!if‘inncrlliduu;uliini Department has challenged and sceking leave to.appeal. 1 is .
s -+ ot arder nlthe kit o justify interference by this Court, Resulfantly, leave 1o
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;' PRESENT
S _"-MR JUSTICE SAYDD Z‘\HID HUSSAIN

of the Federal Service. Tribunal, Islamabad -
Wlsscd in Appcal No 23[13}\,5 of "'0b3}

CIVIL PE ITION NO. 704 OF 2008.

A\

IN THE SUPRDME COURT OF PAKISTAN
(Appc-llate J urlod,lcuon,

. MR. JUSTICE JAVED IQBAL
-+ MR, JUSTICE NASIR~UL~MULI{

(On appeal from the judgment dated 19.3. 2009 -

.AkhtarAh--,-_. S Petitioner:

B
P |

: D1rector Federm Govemment

: Educatmnal Inotltutlon FGL’I‘ DTA : - . -',

Rawalpmd1 and others B © Respondents
For,the- petltloner : Mr. A;hi'xd Ali, ASC '

For. the respondent's' | Agha Tariq Mehmood D. 'X G

DaLe of hearmg o 21 4. 2609
I JUDGMENT '

SAYED TAHID HUSbAIN J — Akhtar Ali

petmoner was Tramed Under Gracl wtn Teacher (TUGT) -
B FG I-Izgh school (PRC} Mardan who' on 19 8.2000

absented from duty He was suspended on 1.7 9.2000

f

whmh suspensmn was, extended latter on and was

o 1bbucd nouce dated 19 4. 2001 for. bcmg absent frorx

A

duty Smce no reply wa'a repmved show-cause- noLxcc
: daued 06 72001 was 1ssued call*ng for reply thcreto

‘ w1th1n 15 days As th1s 1’10th3 also remamed un- :

eSponaed a- fmau show~cause notice dat i 04.9.2001
- oL BTTESTED .

7

TV :
Tofutiae uuurtuir’akistan
. (;,, d».c\ jl:‘\.Jc‘iD .




was 1ssued in terms of sectmn (i)(b) of Removal I"rom,. e

Departmental appeal for remstatement in- servwe was

CPNOZ0MOE Y

_Servme (Specml Powers) Ordmance 2000 He was

eventua.lly ‘removed . from servu.e on 23 10 2001

: made by h1m on 18 11 2002 HavmCr no response to the

-Islamabad ‘on 193 ’7008 Aggneved thereby he hao S

same he approached the Federal Qerwce Trlbunal‘

throug,h an appeal dated O‘o’“ 2003 Wthh was . "

chsrmssed by the Ieamed Federal Serv1ce Trlbunall

mvoked the Jurlsdlctmn of th=s Court under Article

- Repubhc of Pakmtan In that notice te respondents was ¢

2 et The learned counsel for the . pet1t1oner and_ .'::. A

~ ‘the learned Deputy Attorney General have been hea1 a P

212(3) of the Consntutwn of the \,onsntumon of Islannc X

ordered to be 1ssued by tlLS Couxt to’ conmder the .
i

'quantum of pumshment n t‘le ‘matter.

. prlmarﬂy to coneuder as to whethcr the penalty of

X removal from serv»::e Was Justxﬁea in the facts and ;

-cxrcumstances of the case ’I‘he contention of the

.l

-"-leamed counsel for the petmoner 1s that the absence of

“the petmoner from duty was due to the Circumsrances

‘ beyond h s control as he had been mvolved Ina murder

case m case FIR No 511 datad 1J 8. )OOu 1egistmed

under Sectzon 302/34 PPC whxch fact was brought to

J T‘:”TED

&
-»..-.—Rg




. ucrNOOE e . o
» R 4 . ". . . . I . B 3
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o

: the 'xtotice hof the Headmaster ef the Sc'hool mformmg ,
R that due to threat: to his life it had becéme 1mpossxb1e
for. | mr_n tq atten_ct the .school and he rz;llavy be - grantcd )
leave ﬁtﬁeffect,fr’om 218200011: is ccrétettcled that he
| was 'acquitted in that case on 13.1_1.20{)‘2 by the Trial,\.
R Court -on’ the basre of compxomxse Whercaftet he
appl oached his school when he’ wmntlof lns rcmoval S '
| from ..;erv1ce and eg)tated the matter idepartmentally' : |
and thereafter before the learned u;bunfa.l Accordmg to. -
him the view takeﬂ by the leamfd Trlbtinal in the case -
- -was not based on correct apprccmtlon o{ the matter. He |

places rchance upon Audztor General d{ Pakistan and

others.versus Muhammad Ah and 1 Othel:§,_- (2006- -

SCMR 60\ and Abdul Haesan versus SecretarY. . .. .

'Educatlon fS&Ll NWFP and 3 oth!ers, (2008 PLC; ‘

-(C (C S ) 7 7) to contend that hax sh penalty of removal from.-
serv1ce deser\(ed to be reduced to some rimnor p.enalty._ ‘
8. . The 1e:;rned Deputy Attdrhey. General o

Pakzstan, hovtrever supporte the orde made -by the:

B departmental authonty and the Judgmeht of the Federal | ', |
' Serv1ce Tribunal and seeks dtsmtssal of Ithe pettuon . | |

. 4 " - The factual background is nqlt in dispute. We'l

' L.h.’;we cons:dered the matte: from varxous angles and- ) "f'.

| |
find that the pctumner who got emplovment as Teacher

in tne year 1984 had unblemrshed semce record but

ﬁ‘fﬁza ED

sdl
SGpiema Court of Pak;stan

A. n“!\W&BAD B



L _'leave But a person gmlty of mi scouduct (clause b)or a

ATEQTED.

" CPNOAG0)

due to mvolvement in the case ‘he absentcd from duty

'-.,.w1th effect from 19 8. 2000 due to threat to h1s life. He .

had - rnade an apphcauon to the Headmaster of the Ny

School also to th1s effect The notlces dated 19 4 2001, )

6.7. 2001 and 4.9. 2001 remamed un respo*ided having

not been recewed by him. These were the

.cucumsta.nces preventmg hrrn from contmumg to

.perform his duty as a Teacher As soon as he was

acqmtted by the Court on 13. tl 2002 hc approached .

'the ‘authontles and agltate'd the 'matter for his

.remstatement w1thm the Deparment and. before the

Tnbunal No doubt he remamed absent but the

pumshment he has been awarded i.e. removal from

1

service, appear to be too harsh and disproportionate. It.

may be observed that while proceeding ageinst a person

Powers) Ordmance 2000 the competent authonty had

the d1scret10n to dlSI'DlSS or remove from semce or

. under- section 3 of the Removal From -Servfce (Specf'al~ :

compulsonly retu'e from servxce, or reduce the person

_ ‘concerned to lower post or pay . scale, or 1mpose one or

more minor penaltres It may be observed that Clause

_(a) ot scction 3 (1) ,o[ the. Ordinzmcc deuls \.Vil:ll the -
'mefftcrency of a person m Government service. or bemg

' hab;tually absent from duty wrthout prror approval of

: pnrm'tendent
‘Supremp Couft otPaHstan

(f It uLAMABAD

-_——
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.‘l person who is corrupt (clause c) ete. haVe been dcalt 3 ‘
: ' w1th separately Whl]e imposing penalty lhc compctcntl
.,uthomy is t.hus expected to kegp in mu}d the gravity
o 3 and seventy of thc a]legations and ~past cor;ducr.of the
v person concerned T he petxtlonu' s removal from service
.  was not the only Optlon f01 the competent aurhonty He . L
o could be awarded other penalty of Ieaser unp.1cat10ns '
o When he ﬁled appeal befou. ) Lhe Federal Sewlce,".
| Tnbuna.l even t.he Iearned Tnbunal d1d not advert to
. this. aSpect of the matter altnougn under sectlon S of
the Semce Tribunal Act 1973, thc Trlbunal had power .
. on appeal to conf rm, set aszde vary or _ﬂy‘_‘y the order . R
S - appeal agamst” There is no deart‘i of precedents whcre o |
| the Tribunal modlf ed the erders of the departmental o
‘autho uy by conveltmg the pena.aes and subsntutmg
- order in place of removal from serv1ce For mstance 1n

- Abdul Hassan vérsus Secretary, Education (S&L]' T

NWFP and 3 others, (2008 PLC-(C.S.) 77), the- NWFP
Serwce Tribunal ordered the ccmvwelon of . dismissal
order from serv1ce w1th that of compulsory retxremem

t

= -__Inerdentally, in that case also the appellant had been '

mvolved in. a mu:dcr case who had bcen senrenced to
_ qpr_:son_ment .o_r hfe ano Caltsr t.mdergoin_g the
'senteoce ‘yéars al’ter hi‘: dismissai from service he filed

appea} oefore the Servxce Tnbumi and the "'rxbunal

t

-

n
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altered the penalty, 'I‘he petition for. leave C.P. No 249.p
of 2007 filed by the Governrnent of NWFP agamst the -
order of the Tnbunal was chsnussed by thls Court on

24, 1‘7 2008, In Shamxm Ahmcd Kazm1 versus

.t

Pahstan Internatzonal An-lmes Corporatxon and

._;another (2005 SCMR 638, Lhe Federal Servxce: ‘
."Trxbunal had ordered the conversmn of dxs-mosal from R =
-ser\'nce. into compulsory retlrement Wthh' was - .-

| mamtamed by thxs Court by dlsmrssmg the peunon

thereagdmst In: A nculture Development Bank of -

*

Pakxstan through Chan'man and another versus Akxf - A
. Javed (2005 SCMR 752) the penalty of d1sm1ssa1 from '
o s service was modified by the Federal Semce Tnbunal to

-~.compulsory reurement where- -against thc petltlon was‘

dlsrmssed by thls Court In Audxtor-General of

.Palnstan and others versus Muhammad Ali" and

others (2006 SCMR 60), removaI from service order
was- converted mto reductlon in t1rne scale by the
F‘ederaI Serv1ce Trlbunal where agemst the appeal of

.' the Department was dlsmtssed by this Court. Reference

. may aISO be made to Javed Akhtar and others versus

L Ch1ef Dngmeer, nghwaz Department and others. - R

(9006 QCIVR 1018) As to the scope of powers of the e .

‘Inbunal under the Serv;ce Tnbunal Act and o: th1s

Court under Arucle 212 1efucncr may bc made to

Amsr' D

Supfr mt‘ndent

wiee Gourt of Pakisten.
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Islamic Re ublic of Pakistan versus Dr.

! ,Mahmood, (PLD 1983 SC 100}, W'ater' 'and Power

Dcvelopment Authoritv. Lahore and 2 others versus_ -

Muhammad Yousaf Test Inspector (PLD 1996 sc- -

' 840) Mian Shafiuddxn De uty Dxrector and 4 others.
M

'.'Versus Surat Khnn Marn. Dxrector. Regxonal-'

Informatxon Offce, Islamabad and 41 others. (1991' =

SQMR 2216) and A11az Nabi Abbam versus Water and )

Power Developmcnt Authorxtv and another (1992

. . . .
[} . . , . R ] )

SCMR 774)

5. , ; - Even this Court whﬂe hearmg petmon under X -
Amcle 212\3) of the Constxtu tion _o£ the ~.Islamic "

Repubhc of Palnstan, had bcen exermsmg its

Jurlsdlcnon m appropnate cases of- convertmg the

penalty found not commensurate to the nature of the

charges In, Inspector-GeneraI (Prisons) NWFP

Peshawar and another Versus Svcd Jaffar Shah Ex-

oAssxstant Supenntendent Jaxl and others, 2006

SCMR 815] the Judgment of the 'I‘rlbunal was mod1f1ed
S to convert the penaltles lmposed by the departmental

authonty In Abdul’ Sattar and another versus

Dn'ector Food Pumab and others (2007 PLC (C S)

319} thrs Court ordered the convex sion " of penalty of

.dzsnnssa} from servxce mto co:npulsory reurement ﬁ om ._} RN

semce In Muhammad Ali S. bukharz -versus'

intengent
' C ' ; © . gyprowme Court of Paklstad
', ' - . - ) . up& ‘J;A[ﬂ,ﬂkn P
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l'_ 17 years had by forcc of cucumstances (mvolvement in -

Federation of Pakjstan through Estabhshmen
Seoretarx, Islamabad and 2 othera. {2008 PLC (C SJ

428), moduj)qng the Judgment of the learned ’I‘nbunal

thls Court ordered the conversron of penalty of

compulsory retlrement mto reduction of two" steps m

tnne scale for a perlod of two years:

‘ 6 g The object of makmg reference to the aboye

mted precedents is that not only the Tnbunal whﬂe
dea.lmg W1th an appeal under sectlon 5 of the- Act has

the power to vary and modlfy the order of departmental

1udgment of the learned Trlbunal can .also exercrse

such a power to ‘meet the ends of JustzCe dependent
upon of course. the facts and crrcumstances of each

case

-“'_':7.' . . In the znstant case as noted above the

petrtroner who had a long unblemlshed servrce of about '

‘.'- a case in whrch . he was la,tter .on, acqulrtte_c'l')_‘

been prevented from_. performing his duty""‘_as

Teacher ‘He_ _was absent. fronr _d‘uty entaihng
oroe_ pena}ty 'urrder the law. His removal from

semce m the cxrcumstances was too harsh a penalty

for h1m We had therefore, on conclusron of hearmg

passed the followmg short order S g -

JU prt'\”"‘l'l'uuf‘ 0{ Pak(swﬂ . “ ’ .

w '.xg,\qd A C‘AD

2 ~ ' .

authonty, thrs Court while sntmg in’ appeal over the
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"F or

.rhef

reasons

:be . recorded . -

separate@, after haumg heard the léamed:'._

caunsel for the part:es at length, we are:

mclmed to convert this rJeﬁnon znto appeal

whicf"g is accepted and penalty of removal

from. service' is’ converted . to that of SR

compulsory retirement.”

C.21.4.2009. .

. (Naseer}_

‘Thesc' are 'th'e reasbns for the above order -

a,

acceptmg the appeal partlal]y w1t‘1 no order as to
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