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Service Appeal No. 1021/2018
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Date of Decision ... 27.01.2022

Mr. Mursaleen, Ex-Constable/No. 4302 Capital City Police Peshawar.

(Appeliant)
VERSUS
The Superintendent of Police Headquarters, Khyber Pakhtunkhwa Peshawar and
others. (Respondents)
Uzma Syed,
Advocate ... . For Appellant

 Asif Masood Ali Shah,
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Deputy District Attorney ... - [For respondents
AHMAD SULTAN TAREEN CHAIRMAN

EFORE THE KHYBER PAKHTUNKHWA&RVIC‘E TRIBUNAL PESHAWAR

ATIQ-UR-REHMAN WAZIR MEMBER (EXECUTIVE)

JUDGMENT
ATIQ-UR-REHMAN WAZIR MEMBER (E):- Brief facts of the case are

that the appellant while serving as Constable in Police Department was charged in

“two FIRs i.e. FIR No 698 U/S 364A PPC dated 13-09-2013 District Nowshera and

FIR No. 499 U/Ss 324/353/427/471 dated 13-09-2013 District Peshawar. The ‘

abpellant was suspended from service vidé order dated 19-09-2013_ and was
proceeded departmentally on the charges of registration of FIRs against him. The
proceedihgs ultimately culminated into his dismissal from service vide order dated
28-02-2014. The ap‘peil-ant was granted bail in both cases by the competent‘court

of law vide judgment dated 29-03-2017 and 31-03-2017 and later on acquitted of

the criminal charges in FIR No. 698 vide judgment dated 21-11-2017 and in FIR

No. 499 vide judgment dated 29-08-2019. The appellant after acquittal from the




criminal charges in FIR No. 698, ﬂled departmental appeal, which was rejected
vide order dated 17-07-2018, hence the instant service appeal with prayers that
the impugned orders dated 28-02-2014 and 17-07-2018 may be set aside and the

appellant may be re-instated in service with all back benefits.

02. Learned counsel for the appellant has contended that the impugned
orders are against law, facts and norms of natural justice, therefore not tenable
and liable to be set aside; that the appeIlaht was acquitted of the same charges,
upon which he was dismissed from service, hence there remains no ground to
maintain such penalty; that respondents were required to suspend the appellant
as per police rules, 1934 and to wait for conclusion of the criminal case, but the
respondents without waiting for conclusion of the criminal case, dismissed the
appellant in an ar'bitrary manner; that the impugned order and attitude of the
respondents department is in sheer violation of Article 4, 25 and 38 of the
Constitution; that the impugned order was passed without fulfilling the requisite

formaliti hat the appellant was condemned unheard and has not been treated

accordance with law.

03. Learned Deputy District Attorney for the respondents has contended that
upon registration of FIRs against the appellént, the appellant went in hiding and
remain fugitive from law for some time, who later on was arrestedl by police. The
appellant was proceeded departmenfally and was awarded with major
punishment of dismissal from service; that proper procedure was adopted by
issuing charge sheet/statement of allegation to the appellant; that proper inquiry
was conducted against the appellant and the appellant was afforded appropriate
opportunity of defense, but the appellant did not opt to be associated witﬁ
departmental proceedings, hence he was proceeded ex-parte; that the appellant
filed departmental appéal with delay of almost four years, which is badly time
barred; that the appellant though acquitted of the criminal charges but it is a well

settled legal proposition that criminal and departmental proceedings can run side




by side without affecting each other; that the appellant has been treated in

- accordance with law and was awarded with appropriate punishment after

fulfiliment of all the codal formalities.

04. We have heard learned counsel for the parties and have perused the

record.

05. Record reveals that the appellant being involved in case FIR No. 698 U/S
364A PPC dated 13-09-2013 District Nowshera and FIR No. 499 U/Ss
324/353/427/471 dated 13-09-2013 District Peshawar, was proceeded

departmentally in absentia as the. appellant was in jail and was released on Bail

from both cases vide judgment dated 29-03-2017 and 31-03-2017 and was later

on acquitted from the criminal charges in FIR No 698 vide judgment dated 21-
11-2017 and in FIR No. 499 vide judgment dated 29-08-2019 but before his

acquittal fr criminal charges, the appellant was dismissed on 28-02-2014,

the appellant in the first place was not afforded opportunity of defense, as
the appeliant was not associated with proceedings of the departmental inquiry, as
he was proceeded against in absentia. To this effect, the Supreme Court of
Pakistan in its judgment reported as 2008 SCMR 1369 has held that in case of
imposing major penalty, the principles of natural justice required that a regular
inquiry was to be conducted in the matter, otherwise civil servant would be
condemned unheard and major penalty of dismissal from service would be
imposed upon him without adopting the required mandatory procedure, resulting

in manifest injustice.

6. Being involved in a criminal case, the respondents were required to
suspend the appellant from service under section 16:19 of Police Rules, 1934,

which specifically provides for cases of the nature. Provisions of Civil Service

~ Regulations-194-A also supports the same stance, hence the respondents were

required to wait for the conclusion of the criminal case, but the respondents

hastily initiated departmental proceedings against the appellant and dismissed




him from service before conclusion of the criminal case. It is a settled law that
dismissal of civil servant from service due to pendency of criminal case against
him wou!d be bad unless such official was found guilty by competent court of law.
Contents of FIR would remain unsubstantiated allegations, and based on the
same, maximum penalty could not be imposed upon a civil servant. Reliance is
placed on PLJ 2015 Tr.C. (Services) 197, PLJ 2015 Tr.C. (Services) 208 and PLJ

2015 Tr.C. (Services) 152.

07. °© The criminal cases were decided in favor of the appellant and the
appellant was acquitted of the criminal charges in both the cases. In a situation, if
a civil servant is dismissed from service on account of his involvement in criminal :
case, then he would have been well within his right to claim re-instatement in
service after acquittal from that case. Reliance is placed on 2017 PLC (CS) 1076.

In 2012 PLC ) 502, it has been held that if a person is acquitted of a charge,

umption would be that he was innocent. Moreover, after acquittal of the
appellant in the criminal case, there was no material available with the authorities
to take action and imppse major penalty. Reliance is placed on 2003 SCMR 207
and 2002 SCMR 57, 1993 PLC (CS) 460. Supreme Court of Pakistan in its
judgment reported as PLD 2003 SC 187 has held th‘at where the departmental
proceedings were initiated only on the basis of criminal charge, which was not
subsequently proved by the competent court of law and resulted in acquittal,
would be entitled to be re-instated in service. It is a well-settled legal proposition
that criminal and departmental proceedings can run side by side without affecting
each other, but in the instant case, we are of the considered opinion that the
departmental proceedings were not conducted in accordance with law. The
authority and the inquiry officer badly failed to abide by the relevant rules in letter
and spirit. The procedure as prescribed had not been adhered to strictly. All the
formalities had been completed in a haphazard manner, which depicted

somewhat indecent haste. Moreover, the appellant was acquitted of the samie




charges by the criminal court; hence, there remains no ground to further retain
the penalty so imposed. Accused civil servant in case of his acquittal was to be
considered to have committed no offense because the criminal court had
freed/cleared him from the accusation or charge of crime — such civil servant,
therefore, was entitled to grant of arrears of his pay and allowances in respect of

the period. Reliance is placed on 1998 SCMR 1993 and 2007 SCMR 537.

08. We are also mindful of the question of limitation, as the appellant filed
departmental appeal after earning acquittal from the charges leveled against him,

The Supreme Court of Pakistan it its judgment reported as PLD 2010 SC 695 has

held that it would have been a futile attempt on part of civil servant to challenge

his removal from service before earning acquittal in the relevant criminal case. It
was unjust and oppressive to penalize civil servant for not filing his departmental
appeal before earning his acquittal in‘criminal case, which had formed the
foundation for his removal from service. Moreover, it is a well settled legal

proposition that decision of cases on merit is always encouraged instead of non-

. suiting litigants on technical reason including ground of limitation. Reliance is

placed on 2004 PLC (CS) 1014 and 1999 SCMR 880. -

09. In view of the foregoing discussion, the instant appeal is accepted. The
impugned orders are set aside and. the appellant is re-instated in service with all
back benefits. Parties are left to bear their own costs. File be consigned to record

room.

ANNOUNCED
27.01.2022

\ /

(AHMAD SULTAN TAREEN) (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN MEMBER (E) '
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

APPEAL NO._10Z}F pors

KJ;W)er Pakhs Xk ::’va
Mr. Mursaleen, Ex-Constable/No.4302 Diary NO.JM
Capltal City Pollc.e, Peshawar. e 55 _ 2/ e ,8
(Apbellant)

- Y
o : 2.

3 iéd&@—dﬁ.!ﬁ’

ML o oo
Registrar

VERSUS

The Superintendent of Police Headquarters, KPK, Peshawar. .y
The Capital City Police Officer, KPK, Peshawar.

(Respondents)

APPEAL UNDER SECTION .4 OF THE KPK SERVICE
TRIBUNALS ACT, 1974 AGAINST THE ORDER DATED

128.02.2014 WHEREIN THE APPELANT WAS AWARDED
'MAJOR PENALTY OF DISMISSAL FROM SERVICE AND

AGAINST THE ORDER DATED 17.07.2018 WHEREBY THE .

DEPARTMENTAL APPEAL ‘OF THE APPELLANT HASV .‘

BEEN REJECTED FOR NO GOOD GROUNDS

/6 /gi ,9 PRAYER:

THAT ON THE ACCEPTANCE OF THIS APPEAL THE
ORDER DATED 28.02.2014 AND 17.07.2018 MAY PLEASE BE

SET ASIDE AND THE APPELANT MAY BE REINSTATED

INTO SERVICE WITH ALL BACK AND CONSEQUETIAL

BENEFITS. ANY OTHER REMEDY WHICH THIS AUGUST"

TRIBUNAL DEEMS FIT AND APPOPRIATE THAT MAY
ALSO BE AWARADEI) INFAVOUR OF APPELLANT.



RESPECTFULLY SHEWETH:

FACTS:

1.

That the appellant was appointed as Constable in the year 2008in
Police Department and work with entire satisfaction of his superior.

That during the fulfillment of obligation, 2subsequent FIRs were
registered against the appellant i.e FIR NO 698 dated 13/9/2013 U/S
364 —A PPC police station pabbi District Nowshera,however the
second FIR NO 499 dated 13/9/2013 U/S 324,353,427,471 ppc

sarband district Peshawar . Copy of FIRs are attached as Annexure-
A.

That on the basis of said FIRs the appellant was directly dismissed
from service on 28-2-2014 received on 21-03-2018 without waiting
for the finalization of the criminal case. Copy of dismissal order is
attached as Annexure-B. |

That the appellant was release on Bail vide order dated 29.03.2017
and 30.03.2017. thereafter, the appellant was aquitted from the
charges, which is leveled against the appellant in FIR no 698 dated
13.09.2013 vide judgment dated 21.11 2017 and the trail of FIR NO
499 dated 13/9/2013 U/S 324,353,427,471 ppc is still pending. Copy
of bail order and acquittal order is attached as Annexure-C & D.

That all the actions taken against the appellant is before the
finalization of the criminal case which is also the violation of CSR
194. The appellant was acquitted from all the charges vide judgment
dated 21.11.2017. the appellant after acquittal the appellarit received
impugned order through application on 21.03.2018. thereafter the
appellant filed departmental appeal for reinstatement in service which
was rejected vide order dated 17.07.2018 received on 21-03-2018.
Hence present appeal Copy of judgment and departmental appeal
is attached as Annexure-E & F.

GROUNDS:

A)

That the impugned order dated 28.02.2014 & 17.07.2018 are against
the law, facts, norms of justice and material on record and principle
of fair play.



=)

(n

B)

Q)

.Dj.’

E)

,F)

G)

H)

D

©

That the appellant was acquitted from. the charge due to which
appellant was dismissed from the service and there is no more
ground remained to punished the appellant, hence the appellant is
eligible for the reinstatement.

That all the actions taken against the appellant is before the

‘finalization of the criminal case which is also the violation of CSR

194. The department is duty bound to kept departmental proceeding
pending till the finalization of case.

That the impugned order and attitude of fespondent department is in
sheer yiolation of Article 4, 25 and 38 of the constitution.

That due to impugned order and Harsh View of the respondents
department, the appellant and his family has suffered a lot.

-. That no chance of personal hearihg was provided to the appellant at

the time of passing impugned order, which against the law and rules.

 That before passing impugned order no codal formalities was
- fulfilled and no proper procedure was adopted which is the violation
- of the law and rules hence the impugned order is not sustainable,

liable to be set aside.

That no proper procedure has been followed before passing the
impugned order and even, there is no show cause notice and
statement of allegation was served upon the appellant, thus the

- proceedings so conducted are defective in the eye of law.

‘That the appellant was condemned unheard and has not been treated
according to law and rules.

That the appellant has not been treated accordance with law, fair
played justice, despite he was a civil servant of the province,

~ therefore, the impugned order is liable to be set aside on this score .

alone.

That the appellant seeks permission to advance others grounds and
proofs at the time of hearing. '




It is, therefore most humbly prayed that the appeal of the
- appellant may be accepted as prayed for.
| \_:r\”" r~°

APPEL‘]:ANT
Mursaleen

THROUGH: ~ L&ig/ '
| (UZMW SYED)
ADVOCATE HIGH COURT,
o & TG
SYED NOMAN ALI BUKHARI

ADVOCATE HIGH COURT
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ORDER

This office order relates to the disposal of formal

departmental enquiry against Constable Mursalin No.4302 on the

| allegations/charges that he while posted at SIU, Peshawar involved in
| - S:nmmai cases  vide FIR  No.499 dated 13.09.2013 u/s
324/353/427/471-PPC PS Sarband & FIR No.698 dated 13.09.2013 u/s

364-A PS Pabbl and remained absent from lawful duty w.ef
,14.99‘A;E‘Q},B‘wtifimdati@.

| In this connection, he was placed under suspension vide
| _§\3<-:>.3260M-O.B dated 19.09,2013, Proper departmental enquiry was
initiated. DSP HQrs Peshawar was appointed as Enquiry Officer. He
conducted the enquiry proceedings & submitted his report that the
alleged constable declared as PO in criminal cases. The E.Q further
recommended that his enquiry may be kept pending till the final

decision of the court after seeking opinion of DSP Legal vide Engquiry
Report No.2144/ST dated 23.12.2013. |

Upon the finding of Enquiry Officer, the opinion of DSP
was sought. He opined that the E.O may be directed to complete

the enquiry as the accused constable has been declared as P.0O,

Therefore, the enquiry paper was again sent to Enquiry

Officer Tor proper enquiry. He again conducted the enquiry and
submitted his report that prolong absence of the accused constable
shows his guiltiness in both heinous cases. He further recommendead
major punishment for the accused official vide Enquiry report

- N0.2144/5 dated 17.01.2014.

' TN

in" the light of findings of Enquiry Officer as well as

DSP/Legal opinion, it has been proved bayond any shadow of doubt
that he is guilty in both criminal cases. Therefore, the power vested in
me under Police disciplinary rules 1975, Constable Mursalin No.4302 is
hereby dismissed from _service with immediate effect. Hence, the
period he remained absent from 14,09.2013 till date is treated without

|
|
|
Legal

2 55 soreraTERnET o rouce
0.BNo__ A3  Jdated 28-2 — /2014

......

No. 1373 ~ 7 /PA, dated Peshawar, the _ 2.8/ 2~ /2014

Copy forwarded for information & n/action to:

. The Capital City Police Officer, Peshawar. ﬁ&é‘ gg,iu; 1B
. The SSP/0Operation Peshawar, , ¥

DSP/Hars, Peshawar.

. Pay Officer/R.1, LO, Police Lines Feshawar. o )
. OASI, CRC & FMC along-with complete ~depattmeq§§'§ ft!@. )

. Official concerned o ST s

R A




ORD

INTHE COURT OF JAVAID UR
ADDITIONAL SESSTONS JUDGE =XN11,

Mursaleen ..... Vs ...... State
Casec File # 111/BA of 2017
ER

29/03/2017

‘[, 1o leanad DyPEr dslod  the  grant of o post @
5

1. Dy.PP for the State present. Counsel for accused, pelitioner present.f'

Record is also available and gone through with the a
lenrned counsel Tor the accused/ petitioner and Dv.Pl

2. Accuscd/ petitioner I\-f’! ursaleen s/0 Gul Marjan b
No-99 dated 1370972015 t/s A2 /25327 /471 P

- Garband, Peshawar, and seck s his post arrest bail:

3 Tearned counsel for the ;1(‘.Ltuz~;cd/petiliont-l' is of the
OeCUTURNCE 5 an-wikness as it s al night occurrence
the spol, in that one of the co-accused Zubair was ¢
by AS)-TV, Peshawar. l5url‘h.urmorv, l'helpresunt ace
sot specitically charged even by the complainant a
the punisl'm‘wnl"Q[' the office does not touch the p
section 197 Cr PC and Tast bul not the least l.hal' the o
was not wiliful, He relied upon a case reported

' Flence, requoested fof grant ol post arrest bail.

accused / petitioner being directly charge for a non
procecding u/s 512 Cr.PC already been initiated o

. . . 1 .
somained willlul absconder etes.

vost bail o of

v O@)

H
’

REHMAN, .

ST AWAR

=

< g

i
:- . }f'r"'"

e assistance of the -

for the State.
.'~' !
wiked in case FIR
| .
al Police Station
.'! : N
iow that the alleged
no one arrested on
iready allowed bail
imod/ petitioner has
W injured and that”
ohibitory clause of

cocd abascondence’

4 2009 SCMR 2995

b3

ailable offence and+-

accused/ petitioner,
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Judicial warrant l\'lno with them. File bo consigned

b
Misc:  petition  submitted.  Be -ntered.  Record
,. h N
available. Dv.PP for the State is also  oresent. Learned .

i : . A
counsel for the petitioner informed the Court that the bail

.
petition for accused/ petitioner Mursaleen was submitted
C "o
and after hearing, the same was answored -nalfirmative and
bail bonds to the tune of Rs.80,0000/- w..s submitted and
7

later on, release order was issued, howeve o, it was returned

by the Jail Authorities with remarks thit in the Judicial

warrant the accused is also

U/« 1713 PPC/13

C‘harged
A.O;/512 CR.P.C, hence, requested that in the previouls bail
petition the entry with respect to the aboy 2 referred section
of law may .bd allowed. Similarly, in tie release L:)I'del‘,
necessary corfection may also be made acc: rdingly:. .

Recordi transpires
charged u/s.324/353/427/171 PPC/13 A O

Cr.P.C,

}
> read with 512

however, inadvertently, the bail Hetition was' filed

For the offence U/s.324/353/427 /471 PP(

view the abeve referred situation, the instant

accepted. Let it be placed on the recor | of

111/ BA titled Mursaleen VS state and let

be issued with the superintendent Jail that only section of
“ b

record room after necessary-completion,

<

—-—
_ - 3314
ANNOUNCED, -/-j{w\n) UR REHMAN :
- 31/3/2017. AD&S)-> 11, Peshawar

o

N - = . 1 '
77/ 7
C St/

Dated of Application
| Name of Application.
Word_{>>/~ -
Fee

Urgent/Fee ‘(%____
| Sigautire of Copyvist & Date \

A O N .p.n,xf.un &L&/ﬂ
LS ) ,.é/(h/;?’
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that the accused/petitioner is

Thus keeping in .

resh release order [

A
Vooe T

misc: is e

bail petition .«
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BEFORYE THE COURE (8 HOw BLE ADD
o Hn O ’iﬁ‘[ﬂr &

%' ; The Stmb..................VL[bLlS...;,... ......... Mursaleen. \ %, \

' Supject.  Anplication for discharee of zccused Mli\‘s Pacin hatma

i : 4 ;e _ No. 6§98 dated 13.09.2013 nader section 764\4\07’78{‘ ﬂffpoil o¢
; R - station Pabbi : ' . '

. CD/\}vW’/J Respectfully Sheweth l

‘ ! 3 b / - f%_, 1 -'Tha; ;h'c iabovc titled ¢ 1c'i pwclmw tial before this T Ion bll

7 /‘ ) ; " fixed for attendance f cb’u d for today 21. 11 2017,

| L /§< ‘ 2 That the ‘complainant has charged un- k'lown acoused ir his rcpn., for tng,

‘ : comrm.,smn of the 0{fﬂrc<, -‘ : ' ' '

; That on 16.09.2013 = '"lér recovery of abducice Hamza Shah h:\.,' rscorded -
'5 his statement under seetion 164 Cr.P.C end \,u‘u,;cd accused 1n'vya1; Shah - ’
' .'mul un-known accused. , Laigron on 25.09.2013 the ﬂbdm, 2¢ agin N

01ch¢ his statement m.uu sectiop 164 Cr, 1' C and charged the: accused -
{facing 11141 along Wwith ,u-.\::-muu Auhammad Zubair for his slb\.hl'«uk)"ﬂ
That as per statement of 164 Cr.?.C of the mother of anductu, she ulso .
charged un-known ﬁccv‘Pd and as per that statement she wcxs'\.l,;':cos of
the occurrence but no identification parade was conducted aﬁu Jm m,st

“of the accused. ; .

That the comgiainant par’e: y has natched up the matter with the scoused at’

Y [

/ bail stage and arc no more nicrested Ly e prosceution of aceused facing
; ((i’/‘ﬂ trial, 2 '
~

-
~

~—

2

s
. That co-accused inayal Shab and Zubair Awan have bueen already
: woquitted by this Court yder seetion 205K CrP.C ovide ordwr duted
1 13.07.2015.
That the accused lucing trini neither admitted nor confessed his guill
1 N
- before the Court,

That in the above scenario thcrc is no probability of conviction of accused
" fecing trial as evidence | is ubﬁvr‘- ‘
. That in view of the above facts the case is weak in evidentiary point of
| G T . wview, hence suggesied for discharge.

It is, therefore, requested hat the pase is not fit for prosecution,
therefore, accused may plense be discharge. . ! 7

/ - State

. - Dated 21.11.2017.

Through;_z>.—
District Public Proscaiitor,
Nowshera.

g e e e e - ————

1"‘!"'!',1.!‘ ; R

S *ﬁaﬁ?@



| Dalazak 1oad Gulozai, (C’I\IC No 177()1 -3284156-7, as follows:-

s ~olicnc<,

) ' FORMAL CHARGE L i
TR | G e,
vt AFIR No. 698 (/(II(H' l? ()U 2013 of Police S'mlmn Pnlu’)r) Lo
i I DO.SI Muhammad thm /j(!l{r/l()”a[ Sessiony Judge-I11, N(m \/wm, do-

wwby charge you accused:-

R .
B
b

- Mu1salum son ol Iiap ‘Gul Majan, aged about 30 yc L , 1(.51dcnt oI

1 ’
ZU
llat on 13.09.2013 f1t 1930 hours, near the house of Man/oox Shah
situated in Vl.“di,L‘ Dag Busud, W|Lh|n the Llll]lll].]] Jurisdiction of Police Station
abbl you accused named dbOVC “abducted IIamm son of M'uuom. Shah, aued
about 13 years in motorcar No 11J)V 744 lxhybu of white color in 0| ter that the
bdld <1bdu(.u,c may be muld(.u.d and you thercby commluul an oi[cp }
!

undel Scc‘uon _>64 A /34 PPC and within the cogm?ance of this Coun

s punishable

And I hc1eby direct you that you be tried by this court lm the said
1
; ‘i i ; ,la , |

The ch’u ge has b(.,u] 1ead 0}}61’ and explained to accuseg

l)qtc.d 14.062017,

( /o6
Dos( Mubammad Khan,

| .
: Additional Sessions fudpe-111,

s Nowsheri.
L

Q. Ilaw. yOu hczud and understood the meaning of charge?

A Yes, I have heard and understood the meaning of charge.

| . 2. |

Q. .~ Do you plead guilt orclaim trial?

Al No.'1do not ple’xd gmlty and claind trial.
R. A

O & A. C ; .i
" li: \ “i
Mursalee i
Certified underSect Cr.P.C
14.06.2017. 2 7
Dosl Muh‘éamd Ihan
; Additional Sessions Judge-11i
: . Nowshera
T d r‘! ’f‘ a,
fﬁxﬁi “,..’.h.,,ﬂ Q..,_D
* ' F g
i AN 2018
Eyami iner Copying Agency
Branch, D.8.J. Nowshera.
@mummwﬁﬁutgm*“‘“"
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' vt :‘ -.'.’ '
Accuscd Mmsal(,u; alon rvwith his counsel preset\n:.'D
. ‘i :

Sangeen Shah is pmscnt for pxosec ulion and filed an apphcau,on f01

) o e
1 l I . . 1)
L ! ) Cow ! R

[ -\. . /) e

| ISR
dlschaxge of aCCUde for the u,ason ol deficiency of‘ev1dence f :

|

|As pel case 1ecmd on 13 09.2013 r*om} lamant l“auq Ali

» - 1ep01ted to Lhe loval pohcc that Inamza son of Manzom Shah has been

1_-.‘,.| y L

’abducted bv some unl\nown accu d i’ motmcax I\o 1~DV 7744 Thus

c’ase was initially registered in Police Station P abbi vide FIR No 698
‘ |

dated 13.09.2013 under secti@w 364-A PPC. Later on, when the

abduptee was recoveI ed on 16 (;9 2013 he recorded his staternent w/s

'164 C1 PC wherein he che 1ged‘ hls uicle Inayat Shah son of Zalbm

bhah but on 23 09. ’70 3 hu awam ) ap pumd bplox the l(,am(,d Jm icial

Magistrate 'md agam recorded Hls tatement u/s 164 Cr.PC wherein he

lamcd Imyat Shqh Muhammad Zubir, Mursaleen and Mehmandi

Haji for the alleged occurres_w.'cg..l 3

" After completion of investigation challan was submitted;to this

Ao o
ife '

Coe v ' N Dl e 1
Court for commencement ol tmal. Accused were summoned and;:m th_e,ﬂ *,"*
light of allegations made in thé. FIR, charge was framed agegihjs't-‘t'ri_e'-"""ff;}""f"". i

., N | K . v ‘ =
accusod under section 364- A/34 PPC. Prosecutor was dnectcd to ‘

PR r'
/ R

plOdUCb ev1dmce howwe; PLOSCLULO[ has filed an Qpplxcatlon fox,

. I- " o ; - \ '
dlscha_rge of accused for the reason of deficiency of ev1dence.; o s
I have gone through the available record. As per case record,

~ . Co . ; P
co-accused Zubair Awan and Inayat Ala“Shah have already been

chumed u/s 265-K, Cr.PC, by my pledccessm in-office - vxclc hls

014 b
A o U
op,nng AgencyN 201 ~
‘ Nohushera

L:)(dmmer C
Rranch D.s




./{/‘ o o3

),c ‘.«H

o orde.r»: dated . 13.07.2015. As per FIR, complainant charged the w &
) unkno;wn accused. Later on, wlxu the :-.\bdu.étee was recovéred, on

‘1 ] 10 09I2013 1“1('3 1‘Lc01ded his “st.'rtelnu: u/s 164 Cr.PC wherein he

f ' i .

charged hls uncle Inayat ")h’\]; son of Zaiban Shah but on 25.09.2013

.' , l L

1 C : ‘he ag'un appeared bCiO the ‘fd'u'ncc] Judicial Magistrate ahci again

1 !
I

lzecoxdec  his statement u/s 164. C1 PC wherein he charged Inayat Shah,
Muhammad /Lubn Mmsa}een and Mehmmal 11’\31 Record huthel

'..‘shows that no. Ldentlﬁc,atmn pa1 ade was conducted after the anvst of

‘-'_ﬂccused '\/Iulsqleen L - -4 .

it uanspnes from the casu h,cmd thaf during earlier round of

trial of the co-accused Zubair and Inayat Shah, the complainént Téfiq

Ali and all cgcd Abductee Hamm S 1ah have recorded their statemcntb

0 i !“ o e

Hamza Shal las st at@d let'wt! the Ume of dllcgc.d occuucnoc all thc e oS

:1.

aCCleGJ hw mufﬂed thcu faces and he could not 1dentxfy anyone of

\?ﬁ|. .
o e g
Tl .!.Jl

thefi‘n. Moreover he has stated tmt m, was ICCOVCIGd on 13 09 ”013

but he has nonunfm,d thc ’ICCLISCd in his Jtatemcm on 25 09 ”013

o ‘\" i

lhus on thn, basis of such a statnment of the aheoed abductee i do not N

. ':.'I.‘ - s ‘-‘J’r:“

see any chances of succe:.s “of "the case, therefore, I accept the”j

application of prosecutor {'énd resultantly 1 dlschaloe accused |

Mursaleen. His surcties are relieved Erom the liability of bail bonds.

'1h1s ﬁlc. shall be consmnnd to the record room after necessary A

e ——

oo ' E <Z
: completxon and compilation. . ~__ - 3

R Pronounced in open eourt, </<,

21.11.2017

AT

Examiner Copymg/\ enRCy ’8
.L.<r*m«~h 0.8.4. Nowghma




e The Most Rcspcctcd
A Chlci Capital Police Oihuu (CC PO)

Pcsh"twal

Sub]ut _ APPLICATION FOR REINSTATEMENT l\' SERVICE AS
' CONSTABLE IN THE BELOW DESCRIBE FACTS &
CIRCUMQTANCES

I’\,t'.\'/h'l'h'(flS."l.'.
applicant most umbly: submits as below:
L. That the applicant was qppomtcd as constable in the estcemed:

institution of police on.26/06/27008 and performed his duties with

seal and zest, up Lo the satistaction of the superior ofhcers.

to

'l‘hut during the fulfillment of obligatior., 2 subsequent FIRs were

reel istered against the applic.mt e, 1. FIR NO. 698 dated

=

l./09/701.a U/s 364 —-A PPC Police station Pabbi District
owshe1a however the second one ‘wvas FIR NQO. 499 -dated

13/09/2013 U/s 324, 353, 477 471. PPC P.S Sarband District

l’uln\v.u (Copics of  both liu FIRs areatached herewith this

appindlmn)

That since the registration of the above both cases against the

(OS]

upplicant, the appropriate authority of worthy police department
dismissed the applicant [rom his service with speaking order.

4, That the. proper case in 1‘es{aeqi of FIR No. 698 of Pabbai District
Nowshera, was put up bet’orcj the competent court of jurisdiction |
i.e. Hon’ble Additional Sessi:_;’.:n Judge-IlI, Nowshera, which was
disposed of accordingly by acquittal the applicant from the c‘harged
leveled against him vide order judgment dated 21/11/2017. (Copy

of the said judgment is also annexed herewitin)

e




T L Ll dadied )

0.

|' | » q

i
,i
|
!
'l‘h:al acquittal order has been passed in favour of the applicant to
thé extent of one lodged FIR, which was certainly lodged against
him in suspicious manner rather in ambiguous form, it was thus
co{'urt rightly passed an acquittal order in favour of the applicant.
However rest of the case rather FIR’s challan is going to be put up

| .
for inauguration of trial, and it is very much expected {rom the

cc||>mpetent Hon’ble court that the same acquittal order may be
ali't'a}!ed in favour of the appﬁcant. BUT in this scenario the
dismissal order passed in the hasty manner, by the competent
alluthority of the police departfpent is not justifiable, hence this
u||pplicalion.

‘|

'Jll‘hal it is just, fair, proper, legaj and appropriate for the betterment.

| . . . .
(I»[’lhe service of mere police man, being only responsible member
| .

of his family to earn the bread and butter [rom them, o recall the
| :

said dismissal order purcly on humanitarian as well as factual’

i ) . :
~ircumstances. which have been elaborated in the above stanza.

It is, therelore, most humbly prayed that the subject matter
||ul' this application may be considered and the dismissal order may
Ibe recalled and the applicant may graciously ordered to reinstate

jon his service of constable with all back benefits.

] Appi_icax

Lat

- Mdrsaledn S/o Haji Gul Mar
| - Jan R/o Dalazak Road Bila
.| - Neko khan.

I ~ Belt No. 4302

|l ~ Cell No. 0307-8276542
|




o i o o " OFFI OFTH

P CAPITAL CITY POLICE OFFICER
.o PESHAWAR
Phone No. 091-9210989
 Fax No. 091-9212597

o i

Thls order wﬂl dlspose off departmemal appeal preferred by ex-consiable Mursaleen'

. 1975 by SP-HQr Peshawar v:de OB No. 682 dated 38.02. 9014
:2'» - The allegatxons [evelled agamst hnm were that ‘he whrie posted at S.I U Peshawar
involved in crrmmal cases vide FIR No.499 dated 13.09. 2013 u/s 324/353/427/471 PPCPS Sarband
" and FIR ‘No. 698 dated 13.09.2013 u/s 364-A PS Pabbi and remained absent from lawful duty wef
" 14.09.2013 till his dismissal i.e 05.03.2014. Total absence (5-Months & 21-Days) '

{

i 3'; ' Propcr dcpanmental proceedmgs were initialed against him and Mr. Usman Ghani,
: DSP HQr ‘Peshawar -was appointed as the enquiry officer, who -conducted a detalled enquiry. The

enquiry ofﬁeer in his cqnclusaon reconn'_nended the appellant for major punishment. The competent

‘ alrth(')rity after e‘xamiriing/ the enquiry rer;en awarded 'hrm the major punishment of dismissal from

- service.

4~ - He was heard in person in O R on 27.06.2018. The relevant record perused along .

with his explanation which revelaed that the appellam after involvement in the criminal cases had
_‘ gone into hiding and was ‘declared as proclaimed offender, which led to his dismissal from service.
CAll codal-formalities were completed before awa'rdin;, s him the punishment of -dismiss‘éi from service -
f by the Competent Authority. Hls appeal for remstatemcnt n service is also-badly tlme barred for
 04-years, hence I'Cjectcd/ fi lcd ‘ ' '

| l

f‘"; — _a

L o _ _ ; (QAZI JAMIL UR REHMAN)PSP
28 I ' . ) " CAPITAL CITY POLICE OFFICER
' ' i ' ~ PESHAWAR -

'No. 783 g 3 JPA datcd Peshawar the __ 7 [o? 7Lzou; |

A , Coplcs for mtormatnon and n/a‘to the:-

'SP-HQr Peshawar.

BO/QASY/ CRC for makmg ‘necessary entry inhis S. Roll.
FMC along with FM
Official concerned.

el ?!\’ e

c333-91918/4
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127.01.2022 Learned counsel for the appellant present. Mr. Asif Masood Ali
Shah, Deputy District Attorney for respondents present. Arguments heard

and record perused.

Vide our detailed judgment of today, separately placed on file, the
instant| appeal is accepted. The impugned orders are set aside and the
appellant is re-instated in service with all back benefits. Parties are left to

bear their own costs. File be consigned to record room.

ANNOUNCED
27.01.2022

(AHMAD%;L%N TAREEN) | ' (ATIQ-UR-REHMAN WAZIR)

CHAIRMAN MEMBER (E)




- 29.10.2021

(.

»

¢

(\.

Learned counsel for the appellant present. Mr. Javed U}!Ialk'\,
Assistant Advocate General for thev'Fé"spondents present. |

Learned counsel for the appellant sought adjournment
iioeing not prepared for arguments today. Adjourned. To come up
n 27.01.2022 before the D.B.

X - ) . E

(Mian Muham#iad) (Salah-Ud-Din)
Member (E) ~ Member (J)

for argum




01.04.2021 - Appellant in person present.

Mr. Kabir Ullah Khattak learned Additional Advocate

General for réspondenté"présent.

Former made a request for adjournment as his
counsel is not available today being indisposed. Last

chance is given. -

Adjourned to 2.3 -/ o't /2021 for arguments before

D.B. o
(Atiq ur RehmanWéiir) . (Rozina Rehman)
‘Member (E) = - ‘Member (J) -
23.04.2021 Due to demise of the Wérthy Chairman, the Tribunal is -

non—functibnal, rtheréforef, case is adjourned to
17.08.2021 for the same as before.

17.08.2021 Since 17.08.2021 has been declared as Public holiday- on

account of Moharram, ‘thefé'fbrie', case is-adjourned to 29.10.2021 for

the same as before.

R€ader

a



18.08.2020 Due to summerjvacations, the case is adjourned to

20.10.2020 for the same.

€a

120.10.2020 Junior to counsel for the appellant and Addl. AG  for
' the respondents present.

The Bar is observing general strike today, therefore,
the matter is adjourned to 30.12.2020 for hearing before

the D.B.
(Mian Muhamm&d) Chaitman
30.12.2020 Due MEMb&Immer vacation, case is adjourned to

01.04.2021 for the same as before.

-
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15.01.2020 Appellant absent Leamed counscl for 1he appellant abscnt
Due to general 9tr1ke of the Bar on the call of Khyb01 Pakhtunkhwa

13.03.2020 before D.B. Appcllant be put to notlce for the date ﬁxcd

Meﬁber‘ C A : Memb;r :

13.03.2020 Appellant in persbn present. Mr. Zia Ullah learned
Deputy District Attorney present. - Appellant seeks
adjournment as his counsel is not available. Adjourn. To

come up for arguments on 27.04.2020 before D.B.

Me%i\ ~ X - . %ber '

27.04.2020 Due to public holidays on account of Covid-19, the case

is adjourned. To comé up for the same on 18.08.2020 before

S.B.

Bar Council, the case is adjourncd Fo come up for arg,umcnts on R




s
05.09.2019

!" None for the appellant present. Mr. Usman"_i Ghaxi;@, ’”.a
! District Attorney alongwith ‘Mr. Aziz Shah, Reader fof‘

o -
- | respondents present. Written reply on behalf of respondents not

. ' submitted. Requested for adjournment. Adjourned. To come up

; for written reply/comments on 03.10.2019 before S.B.

(Ahmat Hassan)

ey ‘ P Member

03.10.2019 | Nemo for the appellant. Mr. Kabirullah Khattak, Additional AG f(‘)rv-

the respondents present.

| Representative of respondents absent, therefore, notices be issued to

the 're‘spondents for written reply/comments for 30.10.2019 before S.B.

A N .
: | CHAI N

.

30.10.2019 ‘Counsel for the appellant and Addl. AG alongwith

A Muhammad Raziq, Reader for the respondents present.

Representative of respondents has furnished 'joint

parawise comments on behalf of the respondents. The appeal is

- assigned to D.B for arguments on 15.01.2020. The appellant
may submit rejoinder, within a fortnight, if so advised.

Chairman




mber

106.05.2019 L .Learned Counsel for the appellant presént and requested -for

5
’
i

i Pocess Feg L

i ?‘ivr

further time to deposit security and process fee. Learned counsel for
the appellant is directed to deposit the same within three days

thereafter, notice. be -issued to the respondents for written

(MUHAMMAD AMIN KHAN KUNDI)
~ MEMBER

reply/comments for 15.07.2019 before S.B.

15.07.2019 Counsel for the appellant and Mr."Muhammad Riaz
Khan Paindakhel, Asstt. AG alongwith Muhammad Razig,

H.C for the respondents present.

. Represéntative of respondents requests for further
time. Adjourned to 05.09.2019 for submission of written

reply/comments by the respondents.

\

Chairmlan ~
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02.01.2019 Counsel for the appellant Mursaleen present. Preliminary
arguments heard. It was contended by learned counsel for the
appellant that the appellant was serving in Police Department. It
was further contended that the appellant was dismissed from
service vide impugned order dated 28.02.214 on the allegation of
his involvement in criminal case and remained absent from duty

G | with effect from 14.09.2013. It was further contended that the said
impugned order was communicated to the appellant on
15.03.2018 thereafter, the appellant filed departmen.tal appeal on
19.04.2018 which was rejected on 17.07.2018 hence, the present '
{i 12 IRE serqwce appeal. It was further contendedfthat the appellant was
hon’able acquitted by the competent court of law and neither any
abserice notice, was issued to the appellant at his home address nor
(\) proper inquiry was conducted therefore, the impugned order is

~,/ illegal and liable to be set-aside.

" .,

The contention raised by the learned counsel for the
appellant needs consideration. The appeal is admitted for regular
hearing subject to all legal objections. The appellant is directed to
deposit security and process fee within 10 days, thereafter, notice *

be issued to the -respondents for written reply/comments for
07.03.2019 before S.B.

(Muhammad Amin Khan Kundi)
Member

§ 08209 ppellant o fabsent Learnedn counselm forvcthe \{j’nuj
. -' (appellant -absent's Secultyoand processffee nor

d‘eposited 'i:NOtlcc- bm*ss’uw {of? appella_nt,lfandr'his:;,;:.'""«'

——-
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s Form- A |
FORM OF ORDER SHEET
Court of
Case No. 1021/2018
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1- 16/08/201'_8% -, The appeal of Mr. Mursaleen presented | today by Uzma‘S'yed'
" | Advocate may be entered in the Institution Register and put up té
the Worthy Chairman for proper order please. ‘
(3 -Q Do/ . |
7-8 5 | RECISTRARY 16 8l 1
7. This case is entrusted to S. Bench for preliminary hearing to
be put up there on 28/"3’ o /G
CHAIRMAN
28.09.2018 None present on behalf of the appellant. To
come up for preliminary hearing on 14.11.2018 before
S.B. |
Chairman
‘L('_"I'—)—’/& ﬂ%% W W
n‘ '—-F—
4&— L
. . - Coe é n [T ,
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1 . Capital City‘ Police Officer, Peshawar.

- Reply on behalf of Respondents No. 1, &2.
- Respectfully Sheweth:-
' PRELIMINARY OBJECTIONS

NS I N

- a

BEFORE THE SERVICE TRIBUNAL

=~ PESHAWAR. | |
Service Appeal No.1021/2018.

. VERSUS.

2. Superintendent of Police HQts: Peshawar

. _KHYBER PAKHTUNKHWA

Mutsaleen Ex-CorElstableNo. 4302 Peshawar....|................... Appellant.

............... Respondents.

non-joinder of necessary parties.

conduct to file the instant appeal.

r1al facts from Hondrable, Tribunal.

xtent while rest of para denied on the

FIR No. 499 dated 13.09.2013 u/s

would not lead to exoneration of a civil

That the appeal 1s badly time barred
That the ap’peallls bad for mis-joinder and
That the appellant has not come to this Tribunal with clean hands.
* That the appellant has no cause of action.
That the ap|pe]lant 1s estopped by his own
That the appellant has concealed the mate
That the appe]lant has got no locus standi and cause of action to file the instant
appeal. '
FACTS - ‘
1-  First pata ¢ of para No.1 1s cotrect to the ¢
ground thatt appellant committed gross misconduct. The present appeal is badly
o time ba-rrecii. - |
2- Para 'NO’Zi is' incorrect. In fact the appellant while posted at SIU, Peshawar
involved himself in criminal cases vide
324/353/{{27/471 PPC PS Satband & FIR No.698 dated 13.09.2013 u/s 364-A
~ PS Pabbi dnd also remained absent from Jawful duty w.e.f 14.09.2013 ull the date
of dismiss_lll (Total 05 Months & 21 days). |
3 Pam Nd.?)!'is incorrect. The appellant rendered himself for departmental action
on the chz;{rges of FIRs and also remained absent from duty. Mereover criminal
proceeding and departmental proceedings are two different things and can run
side by side. Acquittal in a criminal case
| servant rn‘| departmental proceedings. |
4-  Para No.4 1s incorrect. The appellant after the commission of offence remained
fugitive fr{()m law and remained absconder for long period. |
5-

' | . . ‘
Para No.5 is incorrect. Proper charge stheet and statement of allegations were

issued to appellant Proper departmental enquiry was conducted and the enquiry

‘officer reported that the appe]lant WaL

involved in two criminal cases, and

declared h1m as proclaimed offender. The appellant filed departmental appeal

which after due consideration was filed/rejected on the ground that the charges

;,A'}‘



GROUNDS:-

A

PRAYERS:-

o

* leveled against him were proved, and his appeal was also time batred for about

04 years.

Incorrect. 'The punishment orders are just, legal and have been passed in

" accordancewith law/rules.

Incorrect. In fact the appellant involved in criminal cases and also remained

absent from lawful duty, therefore the appellant is not eligible for re-instatement.

~ Incotrect. The court proceedings and departmental proceeding ate two different

things and can run side by side.
Incorrect. The appellant was treated as per law/rules and no provision of law has
been violated.

Incorrect."|l“he appellant himself is responsible for the situation by committing

- gross misconduct. -

Incorrect. The appellant was provided full opporttunity of personal hearing and

was also ca]'lled in OR on 27.06.2018, but the appellant failed to defend himself.

Incorrect. Proper charge sheet and statement of allegations were issued to him

and propég: departmental enquity was conducted. After fulfilling all codal

forrna]itieslhe was awarded major punishment.

. Incorrect. ‘The allegations were proved beyond any shadow of doubt by the

enquiry officer. After completion of all codal formalities he was awarded major

‘punishmeént of dismissal from service.

~ Incorrect. The appellant availed the opportﬁrﬁﬁes of defense, but he could not

prove himself innocent.

Incorrect. The appéllant was treated as per law/rules and liable to be upheld.

That respondent also be allowed to advance any additional ground at the time of

hearing th!e appeal.

- In|view of the above, and keeping in view the gravity of slackness, willful

négligehce and misconduct of appellant, it is prayed that his appeal being devoid of

~ any legal force i‘maykindly be dismissed.

Capital City
Pesha

Officer,

uperintendent of Police,
HQrs, Peshawar.




& BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

 Service Appeal No.1021/2018.

Mutsaleen Ex—Co"nstable No. 4302 CCP, Peshawat ....................cooe.. Appellant.
VERSUS. ' |
L Capital C1t5|7 Pohce Ofﬁcer Peshawar |
2. SP/HQrs: fapltz}l City Police, Peshawar. PP Respondents. .
| AFFIDAVIT

We respondents No. 1 & 2 do hereby solemnly affirm and declare that the
contents of the v}vntten teply are true and correct to the best of our knowledge and

belief and nothiné has gon_cealed/ kept sécret from this Honorable Ttibunal.

Capital C ice Officer, .

Peshdwar.

uperintendent of Police,’
HQrs: Peshawat.




CHARGE SHEET

I, Superintendent  of Police, Headquarters Capital City Police ;
Peshawar, as a- competent  authority, hereby, charge that- ‘ f

Constable Mursalm No.4302 of Capltal City Police Peshawar with the :
following irregularities. | ‘

" “That you Constable. Mursalm No.4302 while posted at SIU o
Peshawar’ were involved in a criminal case vide FIR No0.499 dated L
13.09.2013 ' U/s - 324/353/427/471-PPC PS Sarband & FIR No.698
dated 13.09.2013 uys 364-A PS Pabbi and also remained absent from
~lawful duty w.e.f 14.09.2013 till _date. This amounts to gross

-, misconduct on your part and agamst the discipline of the force »

~You are, therefore reqwred to submit your written defence within -k

seven days 'of the receipt of th|s charge sheet to the Enqunry Officer » '
committee as the case may be. : S

.-

Your wrltten defence if any, should reach the Enquiry
Ofﬂcer/Commlttee W|th|n the. specrﬂed period, falllng which |t shall be

presumed that have no defence to put in and in that case ex- parte
o -action shall follow 2gainst you.

E i _ Intimat;e whether you desire to be heard in person.
A statement of allegation is enclosed.
|

SUPERINTENDENT OF POLICE
HEADQUARTERS PESHAWAR

SPIHQ,stE/Rizwa:VNq:w bunish‘mcm foldcr/Charger shect ww -




DISCIPLINARY ACTION - | R . N

1, Sfu’perintendent of Police, Headquarters, Capital City N
Police Peshawar as a competent authority, am of the opinion that - ‘ ‘ | §
Constable Mursalin_No.4302 has rendered him-self liable to be ‘ o
proceeded against under the provision of Police Disciplinary Rules- -

1975 - ’

STATEMENT OF ALLEGATION

; “That Const!able Mursalin_No.4302 while posted at SIU, Peshawar
. QWas involved in: a criminal case vide FIR No.499 dated 13.09.2013 u/s

]

B Y T oy N
‘ R e

324/353/427/471-PPC PS Sarband & FIR No.698 dated 13.09.2013 u/s - o
364-APS -Pabbi.and. a]s_o;.:rem_ajneq;f.“absent';fro,,m lawful duty w.e.f , S {
duct on his part and .

' 14.09.2013 till date. This amounts to gross miscon
against the discipline of the force.” o

' . For the p{)urpose of scrutinizing the conduct of said accused with
. reference tg ithe above allegations an enquiry is ordered and o Bes
. PS¢ ~ HO4LS . _is appointed as Enquiry . 0

" - “Officer. | . o ,

| v ' - i
| : ‘ C | B
2. The Enquiry Officer shall, in accordance with the provisions ﬁ;l f s
of the Ordinance, provide reasonable opportunity of hearing to the - _ ' i I
“accused officer, record his finding within 30 days of the receipt of this Bt
_ order, make ﬁecommendations'as to punishment or other appropriate . o '

. action against'the accused. o _ .
, ! ‘ .

30 | ' The accused shall join the proceeding on the date time
. a}ncl place fixed by the Enquiry Officer. _

|
!
|
g SUPERINTENDENT OF POLICE,
'HEADQUARTERS, PESHAWAR

| o _
No.. &4 [ - JE/PA, dated Peshawar the /Z/ 2 j012
i

1 ! D(/ - Hes : is directed to
finalize the aforementioned departmental proceeding within - '
stipulate:d period under the provision of Police Rules-1975.

200 Official concerned , %

?ﬂm«g,,', ..‘,..‘.v....,...u

SPHQ.t/E/RizwanNew putishment folder/Disciphinary Aciion new
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‘ report. ; !

DEPARTMENTAL ENQUIRY REPRT.
! - '

Plea'se refer to your office No.661/E- PA dated 19.09. 2013 against Constable

Mursalin No.4302 of Police Line Peshawar This enquiry has been 1n1t1ated on the basis of the
|

- following allegatlons

[
[
|
!

| till date. .ThlS amounts to gross misconduct on his part and i Is against the.

O - discipline of the force.’

i 4 . | ,
On‘ the basis of this allegation an enquiry has been ordered and the then DSP /

HQrs: was appomted as enquiry officer and now. put up to the under51gned for submlttmg

On' the receipt of enquiry papers, and after its perusal it revealed that the

constable has been involved in two different cases in Pohce Station Sarband and Pabbi as

mentioned above. The constable is still absented hence, the charge sheet and summary of -

N allegations was nolt serve upon him.

\ PS/Sarbandl. :

Proclaimed offender. He further stated that the case has also been challaned to Court /s 512
CrPC. The local |Pollce of PS Chamkani has also been mformed by h1m for preparation of

history sheet. HIS detall report is enclosed at marke “A”.

PS/Pabbi, -
The IO of case FIR No. 698, dated 13 09.2013 u/s 364-A PPC PS Pabbl was

asked about theé Action taken against-the above named accused constable who submitted his -

detall report attached at mark “B”. He stated that the above mentioned case a motorcar along

w1th the Kldnaper namely Hamza have been recovered and the accused constable was

- -proceeded w/s 204/87 CrPC and declared him as proclalmed offender. The case has also ‘been

SPMO . ni foldevDisciplinary Action new

That ‘Constable, Mursalin No. 4302 while posted at SIU Peshawar was:

The CIO Inspector Sabir Khan was asked about the proceeding against the above
named constable, vide case FIR No. 499, dated 13.09.2013 w's 324/353/427/471 PPC PS
. Sarband, who satéd that the constable has been proceeded /s 204/87 CrPC and declared him as’

1nvolved in a criminal case vide FIR No0.499, dated 13 09.2013 ws -
- 324/353/427/471 PPC PS Sarband & FIR No.698, dated 13.09.2013 u/s .
' | 364-A PS Pabbi and remained absent from lawful duty w.c.f. 14.09.2013

T

.
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‘

chahancd t0 court w's 512 CrPC whxle the local Police i.e. PS Chamkani has Qeen directed for
Ay

l preparatlon of history sheet and proceeded w's 88 CrPC : N /{:’\ ? @ W / “ !?/"‘ e
'=~ - L"_/- I | A
5 o 7a),
? ' : ‘}'9’ &’ / !//‘}jff
! From the perusal of record of SIU Police Line where the constable was posted, it revealed that s
/ ‘the accused constable is absented vide DD No. 4, dated 14.09.2013 and still absented.
b | )yy L8
- / : Recommetldation:i _ _ N &7’"’/2/’(}/ 2

From the foregomg c1rcumstances it revealed that the constable is 1nvolved in

/ two *heinous cases of two different Police Stations. He has been proceeded u/s 204/87 and /

/’ declared as PO. Both the cases are still lying pendmg in the concerned courts, it is therefore, /

—— r‘ .

o recommended | that the enquiry in hand may please be kept pendmg tl]l ‘the final demsxon of f

e e e e PP
courts, after seekmg the opmlon of DSP 7 Legal

{ oo e e T o s e s - 4

-~

ey

I R I y  ok retTrir wste e
: PR o e . . -t
< : o AR S -,

|
Submitted for perusal and orders please.

HQrs ccp eshawar : S B

NO. 24 Y /s
Dated 23.12.2013.
Encly( | l{ )Papers.
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i@ | ? " VAKALATNAMA |
V thre He /éﬂ»/w/ [ote tTodfe lers o ?w&& //r,/yW/
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54 _ OF 2021 ko
¥ | (APPELLANT)
Nerploerr _ (PLAINTIFF)
| ~ (PETITIONER)
| VERSUS
L (RESPONDENT)
/%4¢/ﬁ@&¢? (DEFENDANT)
I/l/t/e MMJ%&W

Do hereby apboint and constitute MIR ZAMAN SAFI,
Advocate,‘ Peshawar to appear, plead, act, compromise,
withdraw lor refer to arbitration for me/us as my/our
Counse//Advocate in the above noted matter, without any
liability fqr his default and with the authority to
engage/appomt any other Advocate Counsel on my/our cost.
I/we authorize ;the salid Advocate to deposit, withdraw and

receive on

m y/our behalf all sums and amounts payable or

deposited on my/our account in the above noted matter.

- Dated. 6/

" OFFICE:

0% 2021

ACCEPTED

MIR ZAMAN SAFI
ADVOCATE

i

Room No.6:E, 5”’ Floor,
Rahim Medcal Centre, G.T Road,

Hashtnagri,

Peshawar.

Mobile No.0323-9295295
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. in the Court of Ml Ishfag Ali Haider, A¥:J-V, Peshawar

: The State vs Mursaleen ete
e :

o
S

E’BY)IQ’.':TI,‘-'H‘?
Mis 5% Fozia Dunam APP Fon the State present.

Accuse i Mursaleen and Muhammad Zubair Awan al‘o; :g with counsel

| pres‘:’ﬁm Accused Inayat Shah absconding.

Arg‘!u z:ﬁents on application under section 265-K Cr.# .1 '.' heard and case file
Perui;éu . |

Acgli.:..'s:e:,l/petitioner namely  Mursaleen son of G;,_:l Marjan r/o Gulozai

I\/lul?é_m'famd Zai, Peshawar charged in case FIR No.499 dated 13 .09;20 13 under
section.. 324/353/427/471 PPC of PS Sarband, Peshawer.

The Prs:l:secuf_t;‘opv,_%tgi,l'y revolves around the fact that the: local police were on
gushn eanwhile a motor car # 7744 FDU wherein « verson wearing police

| o L TAnT S L
unife 1 ;was signaled to stop but the driver accelerate:t the speed of the car.
The| pt lwe palt j uhased the sa1d ina prlvate vehlcle as wl] as in official mobile
and’ mace ﬁrmg on the tues of the car. On seemg the pelice party the accused

SllUnW n the car also started i lrmg at the pohce part) as a result of their firing

| .

constah 3 Nlamat # 256 sustcmed mjunes and then the ; police fired back at hlI’l’l
| . )

Th(lg acc: 1sed decamped takmg the advantage of daﬂ\n 2SS wh:le a boy aged

'1bout J Z14 years smmg in thw rear seat of the car, who disclosed his name as

HaImm i nd told the pollce thclc the accused have kldnapv Ied him. Upon &,ealch

B -'...
: i

of ]the orroone bandoheucortammg 10 cartrldges of 3¢ bore and one group

pl(lltl,ll v as 1ecove1ed

v

i

P (tv;}‘ﬂ(ﬂ*" L
Sess:or' TN




L\dmlttedly| A uused have not been directly charged by nams in the FIR and

also no identi.i‘?.cation parade has been carried out as the occtini 2nce took place

ped in darkness. How the local police

o _
at night time- #nd the accused decam

identified the accused is not known because there was e source of light

available al:ld. ~1s0 in the absence of 1dent1ﬁcatlon parade it is r:ot clear how the

sused tac in:, trial has been nomm.ated n th‘e FIR.

Cs\-\.

Now {:om'in,s.- to the alleged recovery of bandohen and caiiridges from the

twitnesses of the alle:zed recovery and .

motorcar. ’ There are also no mdependen

plOVLSlon )t 5,103 Cr.P.Chas also not been comphed with. iv > person from the

locality b nroc it INgS. Under the

as been associated with the rescovery

circumstanc s, the alleged recovery is declared to be illegal

I‘urthermme the wunesseq are not attendmg the court ¢=spite issuance of

various! Ui UTIONS and warrantq showmg lack of mteu « on the part of

would be proved if the witnesses do not attend the

plosecmu T How the case

Focurs the atteadance of

comt /Ttll the avaliable methods have been used 0P

the witn = S and the case is pendmg smce 2018 but so fur the entire evidence

the part of pr osecution.

could not t completed due to ldck of ev1dence on

Thus 1t 1S 1ea1 that the accused facmg tr1al in the mstant sase, is not charged

in the ’Eli* and no recovery whdtsoever has been mad~— from him. The entue

ewdenc et E the prosecutlon is based upon self-concept: o1 Obviousl J, there is

no due :{ nd clea1 evzdence n the mstant case and the orsecution to produce

]

év';:.ie .ce, the beneﬁt of: Wh] clﬂ W ‘d 320 o the acc e L. The accused never:

| ' .
made i1 c.onfessxon

any
bef01e 1he Competent court, and nobody had seen him

firing «t U':e spot. There is also no ev1denoe that the accuse 1 belongs to terrov ists

. N .
IL i(, ,]r.- ¢ -y

,
.
|
! N
,




or has any onnection with him. The entire record and <vidence are totally

going agairst the prosecution and in favour of the accusesi.

' :
) . . . . - .
Nutshell v the above discussion is that the prosecutic.. ..as tadly failed to

L
make oui :ny case against the accused. The firing at il police party and

recove.ry‘.rgpj' bandolier and cartridges in the instant case has got no nexus with

o
—3e ’u:cu ¢ and obviously when there is no case connecting the accused with
the con;mi:‘f'.ion of offence, there can be no corwiction.

For the 1 a.ons recorded above the accu%ed facing trial s hereby acquitted u/s

265-K C r.F.C from the charges ;eveled against him. As th* accused is on bail,

there ou,. I ls sureties are d1\charged from liability of bail l:+:nds. Case property,

if any. h?l'(:‘ll\'."rlpt intact till the expiry of period of appeai/r'r::visioh and thereafter
B

be dESt] ),/v*d acco;dmg to law. As far as abscondmg acci :ed Inayat shah son

or Zab Shah r/o Dag Besud PO Pabb1 Dmtrlct Novw, shera (s concem»cl

1~ erpew il 'vanant of arrest be tssued agalnst hlm He i~ declared P.O and

quane ot :emed be asked to ente1 his name in the hst or 1-’[ Jclalmed offendelb

File be‘_'c-"msigned to record room afte_r its necessi: y completion and
compiletica.
Annol rqg;g—;j. . o : :

29082015 - on e i
[ ’ : e

' “#AQ ALI HAIDER)
ANS]-V, I{?eshawn
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KH‘I’BhR PAKHI'UNKWA h Al communications  should

addressed to the Registrar Wik
SERVICE TRIBUN AL PESH AWAR _ Service -Tribunal and not any officiz
l’f - | by name. . e
!o 0[ { /ST R
. . — . Ph:- 091-9212281
Fax:- 091-9213262
Dated:__J 3 1/ oS pom y 7

- To

‘Thev Superintendenit of Police Headquarters,
Government of Khyber Pakhtunkhwa
Peshawar

~ Subject: JUDGMENT.IN APPEAL NO. 1021/2018, MR. MURSALEEN |
|

1 am directed to forward herewith a certified copy of Judgement
dated 27. 01.2022 passed by this Tribunal on the above subject for strict |
compllgnce. |

EAncI>: As -abov:e‘

REGISTRAR
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR




