BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL,

PESHAWAR

Appeal No. 1279/2014

Date of Institution ... 27.10.2014
Date of Decision ... 29.11 .20‘18_‘
Hameedullah Khan, Design Engineer (Tech), O/O The Chie‘i"'l'Ellgil]eer (Ccnn—'e'.),
C&W Department, Peshawar. _ ... (Appellant)
VERSUS

The Government of Khyber Pakhtunkhwa through Chief Secretary, Peshawar and
2 others. . (Respondents)

MR. NOOR MUHAMMAD KHATTAK,

Advocate. For appellant
MR.ZIAULLAH, _ \
Deputy District Attorney For respondents. |
MR. HAMID FAROOQ DURRANTI, ... CHAIRMAN
MR. HUSSAIN SHAH, - ... MEMBER(E)

JUDGMENT

HAMID FAROOQ DURRANI, CHAIRMAN:-

. At the outset, learned counsel for the appellant referred to the impugned

order dated 02.06.2014 and stated that a minor penalty of stoppage of two

annual increments for two years was imposed upon the appellant. Where-against,

the appeal was brought before this tribunal after exhausting the remedy by way of
departmental appeal which though renﬂained un-responded. Learned counsel Ion
appellant stated that he was under instructions from appellant not to press the
grounds agitated in the memorandum of appeal in case the respondents we%re
williﬁg to implement the contents of ﬁndingé in the impugned order, in letler and
spirit, and resultantly release the increments upon 'lapse of two (2) yea‘lrs
"immediately after passing 6f‘impugned ordc:l i.e. 2016 & 2017. It was also stavt(:fcl

that the appellant stood superannuated and rétited on 20.03.2018.




2, On the other hand, learned Deputy District Attorney stated that the he was

under instructions by respondents on the point that the impugned order heid .

-already been implemented in stricto senso.

v
)

-

3. We dispose of instant appeal in the manner that the contents of tljw
impugned order, more particularly as appearing in Para 4 thereof, shall l:)e
implemented in letter and spirit and the increments available to the appélla?nt
‘immediately after completion of two years subsequent to the passing of impugnéd
ordér shall l;e released to him, if already not done so. File be éonsigned to the

record room. .
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(HAMID FAROOQ DURRANTI)
A@,\  CHAIRMAN

(HUSSAIN SHAH)
MEMBER(E)

ANNOUNCED

29.11.2018
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1279/2014

29.11.2018

s

Counsel for the appellant and Mr. Ziaullah, De_puty

. District Attorney for the respondents present.

Arguments heard and record perused.

Vide our detailed judgment of today, this appeal is
disposed of. Parties are left to bear their respective costs. File

be consigned to the record room.

AR

Member Chairmfan

Announced: !
29.11.2018 '




PG 03:2018 - Learned counsel for the appellant and Mr. Usman Ghani,
T o -learned District Attorney present. Learned counsel for the
appellant seeks adjournment. Adjourn. To come up for
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- | arguments on 30.05.2018 before D.B - &J
| L (Ahmag¢'Hassan) . {(Muhammad Hamid Mughal)
Member . .+ Member
30.05.2018 ' - Learned counsel for the 5§ppellant and Mr. Zia Ullah

learned DDA "fof‘fésp(.)ndents'present. Learned counsel for the
appellant‘ seeks adjournment. Adjourned. To come up for

;_‘.‘ ' h arguments on 25.07.2018 before D.B. ‘

; . G
. . > . ' =
. 4 (Ahmad Hassan) (M.Hamid Mughal)

Member . : Member

. 25.07.2018 Since 25.07.2018 has been declared as public holiday on account of
General Election. Therefore, case is adjourned on 28.08.2018 before D.B

& .

28.08.2018 ) . Counsel for the appellant and Mr. Ziaulllah, Deputy
~District Attorney for the -respondents present. Learned
counsel for the appellant seeks adjournment. Adjourned. To

come up for arguments on 16.10.2018 before D.B. -

| . (Ahmad Hassan) ) tMuhéﬁfnédAmin Khan Kundi) .
' Member. S , Member

A

1,6: 10.2018 - - Neither the appellant nor his counsel preéent._ Mr. Muhammad Jan learned Deputy

District Attorney erit[Adjoufned. To come 'up for arguments on 29.11.2018 -before
D.B. | : h - e
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* Service Appeal No. 1279/2014

el tL}

09.08.2017 v 'A Clerk of the counsel for appellant present. Mr. Shakoor-ur-
Rehman Superintendent (lmganon) alongwith Mr. Kabirullah

- Khattak, Assistant AG for the spondents present. Clerk of the

‘ "counsel for appellant seeks adjournment on the ground that
Iearned counsel for the appellant is- -not- avallable today.

All_'Adjourned To come up for arguments on 24.11.2017 before D.B.

e

%, N
(Muhammad Amin®han Kundi) (Muhammad Hamid Mughal)
Member (J) Tel L Member (J)

24112017 Clerk to counsel for the appellant present. Mr. Zia
Ullah, Deputy District Attorney for the respondents
present. Clerk to counsel for the appellant requested for
adjoummem as his counsel is" not- dleldblC Adjourned.

" To come up for ar gumcnls on 02 02 2018 bcforc D B.

/

(Gul Zeb (MUHAMMAD HAMID MUGHAL)
MEMBER - MEMBER

102.02.2018 Agent to counsel for the appellant and Mr. Usman Ghani,
' o " Learned District Attorney for the respondents present. Agent to
counsel for the appellant seeks adjournment as counsel is not
availahle. Adjourned. To come up for arguments on 30.03.2018

Before D.B
- » ~

-9

(Muhammgd i]‘;l Kundi) =~ ... (Muhammad Hamid Mughal)
MEMBER ﬁ MEMBER



30.08.2016

Supdt. alongwith Usman Ghani Sr. GP for respondents present. To
. ? B come up for rejoinder and arguments on 14.12,2016 before D.B
Qh.ag..rrnan
L . 14,12.2016 . Clerk to counsel for the appellant and Addl; AG for
8 . o '
. 22.04.2017 respondentto proserse! Rejoihderpdinittednd RaneKipnfor
! hintgpubilents AR OdROMr. (I ngmmsi Tl @y
NPURSES pj;g;s_gs.rr;‘:' ¢ LWL T L T sef gt vgg;{_‘}i;*
a;;jmu;tm;gr;_w BRI IR PN It f"/ra y"m By he
4

(MUHAM‘VIAD AAMIR NAZIR)

. §\r .. MEMBER
L (ASHI‘AQU A :
ke ' ' f\MBMBER s

Eﬁsimf;) .,

.....

15012017 Junior to counsel for the appellant and Abbas Khan

Jupior Clerk alongwith Mr. Muhammad Jan, GP for the
P
LY

respandents  present.  Counsel I “the  appellant  seeks

adjournment. To come up for final hearjng beforo the D,B on
09.08.2017. ‘

P ’ M\ (
Member ' | | ng Fman

Counsel for the appellant and Mr Salim Shah,



22092015 ¢ '

Counsel for the appellant M/S Saleem Shah, Supdt. and lrshad

. Muhammad SO alongwnth Addl A G for respondents present. Para -wise

“comments submltted The appeal 15 aSSigned to D.B for rejomder and

o fmal hearlng for 22 12 2015

22:12.2015
24.5.2016

Chabv?\

Counsel for the appellant and Mr. Muhammad Jan, GP for

“respondents” present. Counsel for the appellant requested for

adjournment. fl‘o-_ ©_ come up for rejoinder
L)
on__ 2 - 5= %/é

Member Mihber

Agent to counsel for the appellant and Mr. Ziaullah,
GP for respondents present. Rejoinder not submitted

requested for time to file rejoinder to come’ up for

rejoinder/arguments on 30.8.2016.

"
a ber

Member




U
27.02:2015

21.01.2015

12.06.2015

r

adjournment. Request accepted. To come up for pr013m1 nary

I
| .

|
i hearing on 27.02.2015.

% Counsel for the appellant present. Learned counsel for the

appellant argued that vide impugned order dated 02. 06 2014 jtwo

annual increments for indefinite period were w1thheld agamst:wnc}ﬂ

departmental appeal was preferred on 17.07. 2014 whlch was Iiotj

responded within the statutory period and hence t%le pqesent ser]vwe

appeal on 27.10.2014. ' o

That no proper enquiry was conducted.

|
I ot i\
Points urged need consideration.' Admlt Subject tol

1
f security and process fee within 10 days noticesbe' 1ssued' ) the

@)

f

"!

o
espondents for written reply/comments for 12.06.2015 before S. P

Clerk of counsel for thc appellant prcscnt and rcquestec for, -
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Counsel for the appellant and: Mr Saleem Shah 1Supdt

iefore S.B.

ongwith Addl:

A.G for

respondents

present. -

l I o
g
*C airman

Requested for

adjoumment. To come up for written reply/comments on 22.9.2015
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Form- A

" FORM OF ORDER SHEET

Courtof

" Case No.___

1279/2014

. | Order or other proceedings with signature of judge or Magistrate

. e T

e St -

S.No. | Dateoforder |
.‘5‘1 ‘ Proceedings‘ s L
1 2 3
1 27/10/2014 - " The appeal of Mr. Hameedullah Khan presented today

by Mr. Noor Muhammad Khattak Advocate may be entered in

' _theflnstitution register and put up to the Worthy Chairman for

\o,

-preliminary hearing.

‘ S : i _ REGISTRAR «—
ﬂé] ,-/o.-;z(]/fé' T This case is entrusted to Primary Bench for preliminar

o weon A [ /= 2] $
| heafing to be put up there on i— /\S ,
a_ t___l:__'j_“'_‘;;___‘ . . i . ~‘ \ '\\

o d




BEFORE THE E KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
- PESHAWAR

J

APPEAL NO

2719 /2014

HAMEEDULLAH KHAN VS - C & W DEPARTMENT
| INDEX

S.NO. DOCUMENTS ANNEXURE PAGE

1. Memoofappeal @ | ieeeeesenees 1- 3.

2. Show cause notice A 4- 5,

3. Reply B 6.

4, Impugned order C 7.

5. Departmental appeal D 8- 9.

6. Vakalatnama @ = = | e 10. ,

APPELLANT {

THROUGH:

NOOR MOHAMMAD KHATTAK
ADVOCATE




! - BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
l PESHAWAR |
’ | .

Appeal No. I 27 ﬁ /20 14

Mr. Hameedullah Khan, Design Engineer (Tech),
O/0 the Chief Engineer (Centre), C&W Department Peshawar
e rNeEeREREseaMENEEEEEEE R RS EREIEEETETERERAEEEEESEEETERS Appellant

VERSUS

1-  The Government of Khyber Pakhtunkhwa through Chief
Secretary, Khyber Pakhtunkhwa, Peshawar.
2- The Secretary Communication & Works Department,
- Khyber Pakhtunkhwa, Peshawar.
3-  The Secretary Finance Department, Khyber Pakhtunkhwa,
Peshawar.

.................................................. -...... Respondents

APPEAL  UNDER _ SECTION- 4 OF KHYBER

- PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974
AGAINST THE IMPUGNED ORDER DATED 02-06-2014
WHEREBY PENALTY OF STOPPAGE OF TWO ANNUAL
INCREMENTS FOR TWO YEARS WAS IMPOSED ON THE
APPELLANT __ WITHOUT _ CONDUCTING __ REGULAR
INQUIRY AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS

PRAYER:

That on acceptance of this appeal the impugned order :
dated 02-06-2014 may very kindly be set aside and the !
respondents may very kindly be directed to release the
two annual increments of the appellant with all back
benefits. Any other remedy which this august Tribunal
deems fit may also be awarded in favor of the
appellant.

R/SHEWETH:
ON FACTS:

1-  That appellant is the employee of C&W Department and is
- serving the said Department for the last 27 years quite
efficiently and up to the entire satisfaction of his superiors.




A-

That appellant while working as design engineer (Tech) at
the office of Chief Engineer (Centre) C&W Department a
show cause notice vide dated 03.04.2014 was issued to the
appellant in which it was alleged that appellant while
working as XEN (OPS) C&W Division Shangla made advance
payment amounting to Rs. 647 million to the contractor
without enacting of work in 2006 which was completed by
the contractor in: 2013. Copy of the show cause Notice is
attached @s anNEXUre .icuvissrecsavsssraressessansonsesrarenrenass A.

That in response to the said show Cause notice dated
03.4.2014 the appellant submitted his reply vide dated
10.4.2014 in which the appellant denied the allegation which
was leveled against him and explained the position along
with documentary proofs and justification. Copy of the reply
to show Cause Notice is attached as annexure .v..cvcveuenens B.

That astonishingly vide order dated 02.06.2014
communicated to appellant on 09.07.2014 the C&W
Department imposed stoppage of two annual increments on
the appellant without conducting specifying any period and
without conducting regular enquiry in the matter, Copy of
the order is attached as annexure ...cveiveieiieninsininn C.

That appellant feeling aggrieved from the order dated
02.06.2014 filed Departmental appeal before respondent
No.1 vide dated 17-07-2014 but no reply has been received
so far. Hence the present appeal on the following grounds
amongst the others. Copy of the Departmental appeal is
attached as annexure .. D.

GROUNDS:

That the impugned order dated 02.6.2014 is against the law,
facts, norms of natural justice and materials on the record
hence not tenable and liable to be set aside.

That appellant has not been treated by the respondent
Department in accordance with law and rules on the subject
noted above and as such the respondents violated article 4
and 25 of the constitution of Islamic Republic of Pakistan
1973.

That no charge sheet and statement of allegation has been
served on the appellant by the respondents before issuing

- the impugned order dated 2.6.2014.

# vombenorsdigsivg B er Fogvelly

That no chance of personal hearing/defense has been given
to the appellant before issuing the impugned order dated
02.06.2014.




That no period has been specified by the respondent
Department in the impugned order dated 02.06.2014, which
is against the law and prevailing rules.

That the impugned order dated 02.06.2014 has been issued
the incompetent authority therefore the same is void ab
anitio in the eyes of law.

That inspite of clear justification and documentary proofs
provided by the appellant, the concerned authorities of the
respondent Department issued the impugned order dated
02.06.2014.

That no regular enquiry has been conducted in the matter
before issuing the impugned order dated 02.06.2014 which
is as per Supreme Court judgments is necessary in punitive
actions against the civil servant.

That the appellant seeks permission to advance other
grounds and proofs at the time of hearing.

It is therefore most humbly prayed that the appeal of the
appellant may be accepted as prayed for.

Dated: 20.10.2014 "

APPELLANT

MM
AMEED ULLAH KHAN

THROUGH: %
NOOR MOHAMMAD KHATTAK
ADVOCATE

W past mtaeer b A

. ]



. GOVERNMENT OF KHYBER PAKHTUNKHWA
: COMMUN#CATION & WORKS DEPARTMENT .

No. SOE/C&WD/8 25/2013
Dated Peshawar the April 03, 2014

e Engr Hamidullah Khan Khalll
. - the then XEN'C&W Division Shangla |
U -;{,.Now working as Désign- Eng:neer :
- . O/O Chief Eng:neer (Centre)
L _C&W Peshawar

. SUBJECT: INQUIRY

I am drrected to refer to the subject noted above and to enclose herewrth -

‘;two coples of the show cause Notrce contalnlng tentative mmor penalty of-

“stoppage of two annual mcrements for two years” alongwﬂh mqwry report", |
| ~conducted by inquiry- committee comprlsrng of Engr Ejaz Hussarn Ansan (BS 19)

'.";‘-"f._,:.{‘Supenntendlng Engineer C8W Circle Abbottabad ‘and Engr. Abdul ‘Sami_(BS-19)
: ;}':Supermtendmg Englneer PHE Department Peshawar and. to state that the 20 copy’

T2 . You are directed to submit. your repty, if any, W|th|n 7 days of the dellvery
1."?”.:‘;‘1'of thls Ietter otherwrse it will be- presumed that you have nothmg to put in your~ '

.. person or.otherwise. .

"'.of the Show cause Notice may be returned to this' Department after havmg S|gned :
asa token of recelpt |mmed|ate|y

'.defence and ex-party actlon wrll follow

A3. You are .further directed to intimate whether you-desire to be heardin '

- ('SMAN AN) S
. | SECTION OFFICER (ESTT) .
Endst even No. & date

_ -:Qopy.forwa_rded to PS to Secretary C&W Department, Peshaw'ar

o ATTESTED ’ :sgcﬁoN.dFFic“Eétgsﬁ)_"-;

,4@




SHOW CAUSE NOTICE : @

1, Pervez Khattak Chief Minister Khyber Pakhtunkhwa as competent
authority, under the Khyber Pakhtunkhwa Government Servants (Efficiency &
Discipline) Rules, 2011, do hereby serve you, Engr. Hamidullah Khan, Executive

"Engineer (BS-18) C&W Department; presently wbrking as Design Engineer O/O

Chlef Engineer (Centre) C&W Peshawar as follows.

. (i) that consequent upon the completlon of inquiry conducted agamst you
by " the inquiry committee for which you were given opportunity of
hearing vide dated 30.01.2014; and

~ii) On going through the findings and recommendations of the inquiry
committee, the material on record and other connected papers including
your defence before the inquiry committee;

.| am satisfied that you wbile posted as XEN '(.OPS)‘C&W Division Shangla
cdmmitted the following acts/omissions in the scheme “Construction of 03 Nos
Union Council Offices in District Shangla SH: U/C office Dandai, specified in
Rule 3 of the said rules: - |

You made advance payment amounting to Rs.0.647 rhillion to the
contractor without executing of work in 2006, which was completed by the
contractor in 2013, thus it confirmed that you violated the Rule 2.98 of
B&R Code, besides without fulfilment of codal formalities i.e. technical
sanction violating Rule 2.82 B&R Code.

3. As a result thereof, |, as competent’ authority, have tentatively
decided to |mpose upon you the penalty of *_S% Ww&‘- f» two arwival

v cvanriends  fow dwe Heaxs, " under Rule 4 of the

said rules.

4. You are, thereof, required to show cause as to why the -aforesaid
penalty should not be" |mposed upon you and also intimate whether you desire to
be heard in person : ‘

5. If no reply to this notice is received within seven (07) days or not

more than fifteen (15) days of its delivery, it shall be presumed that you have no
defence to put in and in that case an ex-parte action shall be taken against you.

6. A copy of the findings_of the inquiry committee is enclosed.

SO ax, \.4.‘.__..34.;“ "y
(Pervez Khattak)
. Chief Minister
Khyber Pakhtunkhwa

& J0%2014 .

ATTESTED

2




Subject:

No. PF 11/2014 | Dated: 10 /04/ 2014

INQUIRY REGARDING IRREGULARITIES IN THE SCHEME _TITLED
“CONSTRUCTION OF 03 NOS UNION COUNCIL OFFICES IN DISTRICT
SHANGLA SUB HEAD UNION COUNCIL OFFICE DANDAI”.

The Honorable,
Chief Minister Khyber Pakhtunkhwa.

Respected Sir

1.

(i)

In response to show cause notice served upon me vide the Secretary, C&W
Department memo No.SOE/C&WD/8-25/2013 dated 03 April, 2014, | hereby
submit and clarify the position:-

That | was posted Assistant Engineer (Roads) at Shangla and was assigned
function of Executive Engineer, C&W Division Shangla in April, 2006 and remained
there upto 23-07-2007. s

That | had paid Rs 5,02,532/- througﬁ 3" and final bill as the work actually executed
at site, whereas my predecessors have paid Rs 4,97,469/- in 5/2005 and 06/2005,
an year prior of my posting. .
That | had not made any advance payment Rs 0.647(M) and the reported amount is _
thus incorrect. "

That the total expenditure on this sub work upto the end of June 2006 was Rs
10,00,000/- (4,97,469+5,02,532), whlch is also confirmed by the i mqusry committee
In its findings.

In this state, | will call your kind atténtion to the point that the Inquiry Committee,

failed to visit the site in person. They based thelr findings / reports on the information orally
discussed in sitting at office.

In their findings the inquiry committee themselves reported that the work has been

found completed and since handed over to client authority (LG & RDD), then there seems
no. justification to penalize me for Stoppage of Two increments for Two Years as
recommended by the inquiry committee. ~ *

| pray for the exoneration on this account. | may be given a chance of personal

herring too.

Sincerely Yours

ATTESTED
,_ W A

. (HAMHDULEEAH-KHAN-KHALIL)
DESIGN ENGINEER (TECH)
- " Olo Chief Engineer (Centre),
) C&W Department, Peshawar
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GOVERNMENT OF KHYBER PAKHTUNKHWA
COMMUNICATION & WORKS DEPARTMENT C

Dated Peshawar the June 02, 2014

ORDER: ' . R

No‘SOE/C&WD//8-25/2013: WHEREAS, the following officers/official was proceeded against -
under the Khyber Pakhtunkhwa Government Servant (Efficiency & Discipline) Rules, 2011 for
the alleged irregularities in the scheme “Construction of 03 Nos Union Council Offices in District '

Shangla SH: U/C office Dandai”:

i. Engr. Hamidullah Khan Khesif .
“the then XEN C&W Division Shangla
now Design Engineer O/C (,E (Centre)
C&W Peshawar

ii. Mr. Noor Rehman
SDO (OPS) C&W Sub Division Shangla

iii. Mr. Tarig Hussain
the then Sub Engineer C&'Y Division Shangla
now Sub Engineer O/O XEJ\I Building Division No.l Peshawar

2. AND WHEREAS, for the said act of misconduct they were served charge sheets/
statement of allegations.

3. AND WHEREAS, an inquiry committee comp‘ri?sing of Engr. Ejaz Hussain Ansari (BS-'1S'})
Superintending  Engineer C8W Circle ~Abbottabad and Engr. Abdul Sami (BS-19)
Superintending Engineer PHE Department, ‘Peshawar were appointed, who submitted the
inquiry report.

4. NOW THEREFORE, the Competent Authority after having considered the charges,
material on record, inquiry report of the inquiry committee, explanation of the officere/official

~ concerned, in exercise of tiie powers under Ruie-14{& M of ihwber Pakhtunkhwa Civil Servants

(Efficiency & Discipline) Rules, 2011, has been pleased to imposé theé minor penalty of
“stoppage of two annual increments for iwo years” upon the aforementioned
officers/official.

- . SECRETARY TO
' C;overnment of Khyber Pakhtunkhwa
Cdmmunication & Works Department
Endst of even number and date

Copy is forwarded to the:- ' 4
Accountant General, Khyber Pakhtunkhwa, Pe.snawar
Chief Engineer (North) C&W Peshawar ng
Superintending Engineer C&W Circle, Swat/Pashawar
- Executive Engineer C&W Division Shangla
Executive Engineer Building Divisicr: No.l, Peshawar
PS to Chief Secretary Khyber Pakhtunkhwa, Fishawar
PS to Secretary Establishment Department K."Vber Pakhtunkhwa, Peshawar
District Accounts Cfficer Shangla’ o :
PS to Secretary C&W Depariment Pesh«war
. Officers/Official. concerned
. Office order File/Personal File Q‘r/

NN
- O

"
- S
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THE CHIEF SECRETARY, D -

KHYBER PAKHTUNKHWA, PESHAWAR

DEPARTMENTAL APPEAL AGAINST THE ORDER
DATED _ 2/6/2014 COMMUNICATED TO THE
APPELLANT ON 9/7/2014 WHEREBY PENULTY OF
STOPPAGE OF TWO ANNUAL INCREMENTS FOR
TWO YEARS WAS IMPOSED ON_THE APPELLANT

WITHOUT CONDUCTING REGULAR INQUIRY

... RISHEWETH:
"ON:FACTS:

1-  That appellant is the employee of C&W Department and is
serving the said Department for the last 27 years quite
efficiently and up to the entire satisfaction of his superiors.

2-  That appellant while working as design engineer at the office
of Chief Engineer (Centre) C&W Department a show cause
notice vide dated 01.04.2014 was issued to the appellant in
which it was alleged that appellant while working as XEN
(OPS) C&W Division Shangla made advance payment
amounting to Rs. 647 million to the contractor without

enacting of work in 2006 which was completed by the
contractor in 2013.

3- That in response to the said show cause notice dated
01.4.2014 the appellant submitted his reply vide dated
10.4.2014 in which the appellant denied the allegation which
was leveled against him and explained the position along
with documentary proofs and justification. '

4- That astonishingly vide order dated 02.06.2014
communicated to appellant on 09.07.2014 the C&W
Department imposed stoppage of two annual increments on
the appellant without conducting specifying ay period and
without conducting regular enquiry in the matter.

5- That appellant feeling aggrieved from the order dated
02.06.2014 and having no other remedy preferred this
Departmental appeal before your good self on the following
grounds amongst the others.

GROUNDS:

A-  That the impugned order dated 02.6.2014 is against the law,
facts, norms of natural justice and materials on the record
hence not tenable and liable to be set aside.

ATTESTED
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"B- That appellant has not been treated by the respondent
Department in accordance with law and rules on the subject
noted above and as such the respondents violated article 4

“and 25 of the constitution of Islamic Republic of Pakistan |
1973. :

C- That no chance of personal hearing/defense has been giveh

to the appellant before issuing the impugned order dated
02.06.2014. -

\D-_ That no period has been specified by the respondent
Department in the impugned order dated 02.06.2014, which
is against the law and prevailing rules.

E- That the impugned order dated 02.06.2014 has been issued
the incompetent authority therefore the same is void ab
anitio in the eyes of law.

F-  That inspite of clear justification and documentary proofs
provide by the appellant t the concerned authorities the

" respondent Department issued the impugned order dated -
02.06.2014. '

G- That no regular enquiry has been conducted in the matter:
- before issuing the impugned order dated 02.06.2014.

It is therefore most humbly prayed that on acceptance of
this Departmental appeal the impugned order dated 02.06.2014
may very kindly be set aside and release the two annual
increments of the appellant with all back benefits. Any other

remedy which your good seif deems fit may also be awarded in
favor of the appellant.

Dated: 17.07.2014

" APPELLANT

MM |
ENGR: MEED ULLAH KHAN KHALIL

DESIGN ENGINEER
- 0/0 the Chief Engineer (Centre) .

C&W Department Peshawar
Mg BN T g, STFII CEDR 3 .
ATTRSTED




BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR
SERVICE APPEAL NO. 1279 OF 2014

Hamidullah Khan, Design Engineer ' - Appellant
O/O CE (Centre) C&W Peshawar

Versus
Govt of Khyber Pakhtunkhwa through --- Respondents

»  Chief Secretary, Peshawar

Secretary to Govt of Khyber Pakhtunkhwa
C&W Department, Peshawar

Secretary to Govt of Khyber Pakhtunkhwa
Finance Department, Peshawar

Joint Parawise Comments on behalf of Respondents No. 1 to 3

Respectfully Sheweth
Preliminary Objections

1.

6.

That the appeal is not maintainable in its present form.

2. That the appeal is premature.

3. That the appellant has no cause of action and locus standi.
4.
5

. That the appeal is liable to be rejected on ground of non-joinder of necessary and mis-

That the appeal is time barred.

joinder of unnecessary parties
That the appellant is estoped by his own conduct to file the instant appeal

Facts

1.
2.

As per record

Incorrect, on the complaint of President ANP District Shangla, an inquiry
regarding “lrregularities in the scheme titled “Construction of 03 Nos Union
Councils in District Shangla SH: Union Council Office Dandai” was conducted
against the officers/officials of C&W Department, including the appellant. Formal
inquiry was conducted through inquiry committee under Khyber Pakhtunkhwa
E&D Rules, 2011. Proper charge sheets/SOAs were served upon the
officers/officials including the appellant (Annex-l). The inquiry committee
submitted his report (Annex-ll}, mentioned that the involved officers/officials
including the appellant had made advance payment for the work which was
shown completed on 20.06.2006 but actually got completed in between
30.08.2012 and 28.06.2013 without fulfillment of codal formalities and
recommended a minor penalty of “stoppage of 02 increments for 02 years”.

Incorrect. show cause notices containing tentative minor penalty of “stoppage of
02 increments for 02 years”, after completing the codal formalities were served
upon the responsible officers/ officials including the appellant on 03.04.2014 with
the direction to submit their replies (Annex-lll). In compliance the appellant
submitted his reply (Annex-1V). The reply to the show cause notice was
examined and as there was no weight-age in his reply, therefore, the minor
penalty of “stoppage of 02 annual increments for 02 years” already imposed
tentatively upon the involved officers/officials, including the appellant was
confirmed.

Incorrect. The Competent Authority after having considered the charges mentioned in
record, inquiry report of the inquiry committee, personal hearing of the officers/
officials, including the appellant in exercise ‘of the power under Khyber
Pakhtunkhwa E&D Rules, 2011 imposed the minor penalty of “stoppage of 02
annual increment for 02 years” upon the involved officers/officials including the
appellant on 02.06.2014 (Annex-V).




5.

Correct to the extent, that the appellant was informed to address the review
petition to appellant authority (Chief Minister) instead of (Chief Secretary) in light
of appeal rules, but no appeal/review petition received to the Department.

Grounds

A

Incorrect, the charges IeveI%d against the appellant were properly inquired and
were proved against him as per inquiry report of the inquiry committee and
impugned order is in accordance with law.

Incorrect, there is no mala-fide, no discrimination and no violation of rights of the
appellant. The instant inquiry was processed according to law under existing rules
and regulations. Moreover, all the process of inquiry proceedings was conducted
against the appellant according to law and rules.

Incorrect, as explained in para-2 _of the facts

Incorrect, all the accused officers/officials including the appellant were called for
personal hearing on 16.05.2014, an opportunity of personal hearing was given
and none of the accused stated anything new in their defence and reiterated their
earlier replies.

Incorrect, the appellant is very much involved in the irregularity as per the inquiry
and all the matters were carried out in accordance with relevant rules and law, ‘
and with the approval of the Competent Authority.

Incorrect, as explained in Para-3 & 4 of the facts.

. Incorrect and mis-conceive/ all relevant rules have been followed and action taken

are within the prescribed law as explained in para-3 of the facts.

. Incorrect, as explained in Para-3 & 4 of the facts.

The Respondents would like to seek permission of this Hon'able Tribunal to
produce more grounds during the time of arguments.

In view of the above, it is humbly prayed that the instant appeal may kindly be

dismissed with cost.

L, wwl

Secretary to Govt of

Khyber htunkhwa Khyber Pakhtunkhwa
C epartment Finance Department
(Respondents No. 1 & 2) (Respondent No. 3)

WP




=i ' !

m— . ' !

| o ) | //{!’W'Kjx:

CHARGE SHEET

Whereas, 1, Pervez Khatték Chief Minister Khyber P‘akhtunkhWa,'as
_Competent Authority, charge you E'ngr. Hamidullah Khan, Executive Engineer
(BS-18) C&W Department; presently working as Design Engineer O/O Chief
Engineer (Centre) C&W Peshawar .| '

!

e,
it

“That you while posted as!XEN C&W Division Shangla committed the
following irregu'[arities in the schelme “Construction of 03 Nos Union Council
Offices in District Shangla SH: U/C office Dandai”:

|

You made advance paymlent amounting to Rs.0.647 million to the

contractor without executing ‘of work in 2006, which was completed by the

contractor in 2013, thus it éonfirmed that you violated the Rule 2.98 of

B&R Code” | |

!
2. By reason of the above, you appear to be‘guilty of misconduct under
Rule-3 of the Khyber Pakhtunkhwa Government Servants (Efficiency &
Disc]b]ine)'Rules, 2011 and have Irendered yourself liable to all or any of the
penalties specified in Rule-4 ibid. |

. ! \
3. You are, therefore, required to submit your written defence within ten (10)

days of the receipt of this charge shélaet to the Inquiry Officer/Committee.

4. Your written defence, if any,|should reach the Inquiry Officer/ Committee
. t
within specified period, failing which it shall be presumed that you have no .oDeP
defence to make and in that case exparte action shall be taken against you. ) PH.
: | pep H
5. The Statement of Allegations lis enclosed.
| {
i .
' ?‘N‘&W 4 )
‘ (Pervez Khattak) ]
| - Chief Minister
' Khyber Pakhtunkhwa

‘Y 110/2013




DISCIPLINARY ACTION

I, Pervez Khattak Chief Minister Khyber Pakhtunkhwa, as Competent

Authority, ém‘ of the opinion that Engr. Hamidullah Khan, Executive Engineer
(BS-18) C&W Department; presently working as Design Engineer O/O Chief
Engineer (Centre) C&W Peshawar has rendered himself liable to be proceeded
against, as he committed the following acts/omissions, within the meaning of
Rule-3 of the Khyber Pakhtunkhwa Government Servants (Efficiency &
Discipline) Rules, 2011:

STATEMENT OF ALLEGATIONS

“That he while posted as XEN C&W Division Shangla committed the
following irregularities in the scheme “Construction of 03 Nos Union Council
Offices in District Shangla SH: U/C office Dandai”: '

‘He made advance payment amounting to Rs.0.647 million to the
contractor without executing of work in 2006, which was completed by the

contractor in 2013, thus it confirmed that he violated the Rule 2.98 of B&R
Code” ' ‘

2. For the purpose of—-inqhiry' against the said accused with reference to the
above allegations, an inquiry officer/inquiry committee, éonsisting of the
following, is constituted under rule 10(1)(a) of the ibid rules:-

. 5271 13 Hussain Ansar) SE (Bs- 19) Caus Oepi
i ?Mﬁ Prsi (8s-r3) PHE .
eplhr,

3. The Inquiry Officer/Inquiry: Committee shall, in accordance with the
provisions of the ibid rules, provide reasonable opportunity of hearing to the
accused, record its findings and make, within thirty_déys'of receipt of this order,
recommendations as to punishment or other appropriate action against the
accused. '

4, The accused and a well conversant representative of the Department shall
join the proceedings on the date, time and place-fixed by the Inquiry Officer/
Inquiry Committee.

P‘m;s ’\\,.A..u:...,..
(Pervez Khattak)
Chief Minister
Khyber Pakhtunkhwa
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INQUIRY REPORT

Subject:- INQUIRY REGARDING IRREGULARITIES IN THE SCHEME
TITLED “CONSTRUCTION OF 03 NOS UNION COUNCIL
OFFICES IN DISTRICT SHANGLA SUB HEAD UNION
: COUNCIL OFFICE DANDAI".

The DCO Shangla issued admir_‘nistraiive approval vide letter No.
1549-55/DDC/DCO/Shangla dated 28-09-2004 (Annex-il).The work was

advertised in newspapers for opening of tender on 18-02-2004, while

fi- 1. ORDEROF INQURY:
| E' The Section Officer (Estt) Communication & Works Department
. ] ? Khyber Pakhtunkhwa vide letter No. SOE/C&WD/8-25/2013 dated 13-11-2013
?: intimated that the competent authority kChief Minister) had appointed Engr.
3 Ejaz Hussain Ansari (BS-19) Superintending Engineer C&W Circle
% Abbottabad and Engr. Abdus Sami Superintending Engineer PHE Circle
?: Peshawar as members of the Inquiry Committee to conduct formal inquiry
6‘)’" under Khyber Pakhtunkhwa Govt. servants (Efficiency & Discipline) Rules
2011 in the above mentioned case (Annex-I).
$i . 2 PREAWBLE:
= ] Ll
gj i. The PC-l/cost estimate of scheme titled “Construction of 3 Nos. Union
?;1‘ Council Offices in District Shangla Sub Head Union Council office Dandai”
rt: was approved by the Departmental Development Committee (DDC)
"",* Shangla in its meeting held on 04-09-2004 at a cost of Rs. 1.00 million.
_3;
> %
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February 20", 21 as alternate dates of opening tender (Annex-Ill). While

actually tender was processed on 22-12-2004 (Annex-lV).Thirty three
contractors participated in the tendering process. The contract was
awarded to lowest bidder namely M/S Haiji Jabaroot & Sons Gowt.
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contractor at a rate 17.33 % below vide Executive Engineer C&W Division
Shangla letter No. 116/4-M dated 03-01-2005 (Annex-V).
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' ii. The Executive Engineer C&W Division Shangla vide 3"& final bill dated
20-06-2006 paid Rs. 502532/- making the total payment against the
scheme as 'Rs: 1000000/ (Annex-VI.). On a compiaint, regarding

incomplete status of Union Council office Dandai, received from the Chief

Hage o Nt

E Minister's ‘Secretariat (Annex-Vll) the Executive Engineer C&W Division
Shangla visited the site and submitted inspection report vide letter
b "i, No.1337/6-R dated 30-08-2012(Annex-VHll). The report depicts that
: though complete payment amounting to Rs. 1.00 million has been made
; : pbut building was completed only upto roof level. it was also reported that
«é unclaimed security deposit balances of Rs. 4.229 million as pointed out by
:f audit vide advance Para No.17/2011-12, including Rs. 0.100 million for
i Union Council office Dandai was paid to Govt. Revenue vide Transfer

Entry order (TEO) No. 2 for the month of 3/2012 (Annex-iX).

3 3. PROCEEDING :

;i“ i, In order to proceed with the inquiry a.il the three accused officers/official
1?’* i.e. Engr. Hamidullah Khan Khalil the then -Executive Engineer C&wW
;:% Division Shangla, (presently working as Design Engineer (BS-18) O/O CE
'..:f~ (Centre) C&W Peshawar) Mr. Noor Rehman the then SDO (OPS) C&W
¥

Division Shangla (presently working as Assistant Engineer (OPS) O/O CE
(Centre) C&W Peshawar and Mr. Tarig Hussain the then Sub Engineer
C&W Division Shangla (presently working as Sub Engineer O/O Executive
Engineer C&W Division No.1 Peshawar) were served with charge sheets
and statement of allegations duly signed by the competent authority (Chief
Minister) with the direction to furnish their written defense within ten (10)
days. The Chief Engineer (North) C&W Peshawar was simultaneously

requested to provide the following essential documents: (1)Brief about the
project 2) PC-l/Cost gstimat_e with Administrative Approval letter (3) News
Paper cutting showing NIT/advertisement (4) Tender documents with
bids/tender register (5) Contract agreement &Work order (6) Details of
funds released (7) Detailed cost estimate with Technical Sanction letter (8)
A%Aeasurement books containing-measurements (9) Vouchers with final biil
& PC-IV(10) Monthly Account of all payments (11) Handing/Taking over

. cettificate (12) Any other relevant information like complaint, audit report

E= 1ol .
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i. The Sectio‘r\;Ofﬁcer (Estt) Communication & Works Department Khyber |
Pakhtunkhwa vide letter No. SOE/C&WD/8-25/2013 dated 05-12-2013
(Annex-X) endorsed Executi\)e Engineer C&W Division Shangla letter No.
1337/6-R dated 30-08-2012'and letter No. 2692/6-R dated 28-06-2013,
wherein it was informed that the scheme was re-visited on 26-06-2013 and
the said building was found completed and the same will be handed over
to client i.e. LG&RD District Shangla.

ii. The Executive Engineer C&W Division Shangla, initially despite of.
repeated reminders and personal contacts with Chief Engineer North C&W
and Section Officer (E) C&W, provided only copy of tender forms, illegible
copy of work ofder, contract agreement, MB & vouchers vide his letter No.
628/6-R dated 26-12-2013 received on 3-1-2014. In the absence of PC-
i/cost estimate it was not possible to compare the work done/paid with
approved quantities. Details of reportedly advance payment of Rs. 0.647

million was alsd not provided. The concerned Executive Engineer was also
asked to attend meeting with Inquiry Committee to present nature of
complaint, his field visit and to discuss statement of accused
officer/officials but he did not turned up for the same.

& Afier issuance of reminder the Executive Engineer C&W Division Shangla,
vige his letter No. 704/6-R dated 15-01-2014 submitted a report clarifying
that copy of PC-1/Cost estimate and detailed .cost estimate with TS letter
a1e not traceable. As per brief provided by incumbent Executive Engineer,
i M. Pervez the then Executive Engineer, Mr. Noor Rehman SDO & Mr.
Nasrullah Sub Engineer had paid 1% & 2" Running Bill amounting to Rs.
233203/- & Rs. 244265/- vide Voucher No. 4-B dated 05-05-2005 and
Woucher No. 43-B dated 20-06-2005 respectively. it was further informed
oy ihe present Executive Engineer that scheme has now been completed
=nd handed over to LG&RDD District Shangla on 30-12-2013 (Annex-XI).

« The Executive Engineer C&W Division Shangla also provided a copy of

" g=r No. 1719/6-R dated 02-01-2013 addressed to Deputy Secretary

- {iechnical) C&W wherein it was report'ed that the building was constructed

wp o roof level as per item.No. 110 6 and 13, 14 which comes to Rs.
352860/-(Annex-XII). , ' -
"\ 3
s
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vi. The charges against the Executive Engineer, SDO & Sub Engineer were
identical. All the three accused officers/official submitted their replies to the
charge sheet & statement of allegations. The detail is in following table:
j “ Brief of Charges/Allegations Accused Statement/Replies (in brief) submitted by
] against Executive Engineer, Executive Engineer (Annex-XIII), SDO :
SDO & Sub Engineer (Annex-XIV)& Sub Engineer (Annex-XV) ¥
You made advance payment Executive Engineer & Sub Engineer: Pnrﬂi?)“r-ig;ﬁ.;
.23 amounting to Rs. 0.647 million | posting two running bills amount to Rs. 253203/- &
B 1o the contractor  without | RS- 244265/~ were paid, while T authorized payment
: executing the work in 2006, of Rs. 502532/‘— Fhus. the statement about payment !
s hich leted by th of Rs. 0.647 million is incorrect. The same amount ;
2 which was 'comp eted by t © | was intimated in progress report in June 2006. The
contractor in 2013, thus it | Sub Engineer stated that ill his posting upto Aug
4 confirmed that you violated the | 2008 no complaint was received and building was i
k5 Rule 2.98 of the B&R Code. intact. Furthermore due to dispute between the 1
g ' original contractor & petty contractor. the petty ]
. contractor dismantled the roof, joinery etc. from the ]
57 | building. After settlement of dispute the removed 3
items were re-fixed which seems to be that work ;
i“é‘; . completed in 2013. Work completed in all respect %
43 and no loss to Govt. exchequer. :
’ "fa;i;‘:‘; SDO: 1 have completed the said work in stipulated 13
;l:}:; time and deliver it to Govt. exchequer in safe £
R manner. No complaint registered till July 2009 i.c. *
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tili posting in Shangla. No advance payment of Rs.
0.647 million was made. Rather due to dispute
between the original contractor & petty contractor
(the land owner), the peity contractor re-open the
CGUPGI roof, doors and windows ¢ tC. from the
newly constructed building, Presently scheme is
fully completed handed over and functioned by
District Government. Although work such as
external water supply, water tank, tiles bathroom
‘etc. has been completed by the petty contractor on
his own risk and cost and no payment made 10 him.
Therefore no loss of  Govt.  money

e [

involved/reported.
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vii.

viil.

Keeping in view the replies of accused officers the Executive Engineer

C&W Division Shangla was directly asked to provide the requisite record

and also appear before the Inquiry Committee to record his statement

about the factual position.

All the three accused officers/official appeared before the lnq'uiry

Committee for personnel hearing on 30-01-2014. The personnel hearing

proceedings was conducted in the presence of incumbent Executive

Engineer C&W Division Shangla. All the three accused officers/officials

Engr. Hamidullah Khan Khalil (the then Executive Engineer C&W Divisior)'
Shangta) Mr. Noor Rehman (the then SDO (OPS) C&W Division Shangia‘)
and Mr. Tarig Hussain (the then Sub Engineer C&W Division Shangla)
repeated their written defense and stated that the payment was made
against the work done and the scheme stood completed on 30-06-2006
and no advance payment is involved. Furthermore, they stated that till their
posting upto 2007, 2009 and 2008 respectively no complaint was received
and. later on due to dispute between origir{al contractor & petty contractor
the roof trusses, CGI sheets and joinery etc. were removed by the petty

contractor. Presently the same have peen reinstalled and work stands

completed. However, they failed to clarify that if there was no short’

cominglcomplaint; till their posting in 2007, 2008 & upto 2009, then why
scheme was not handed over to LG&RD Shangla during that period. They
were also unable to reply that whether any legal action including FIR etc
was lodged against the petty contracter for his illegal activities i.e.
damaging Govt. property through dismantling roof & joinery etc.They also
show their inability/non awareness regarding provision of missing
documents including cost estimate, detailed cost estimate, time extension
etc. The accused Executive Engineer also admitted that after initiation of
inquiry he had mainly/vigorously foﬂowed the case for completion and
handing over the'building while SDO & Sub Engineer played no major role.

N
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. FINDINGS , _

i As per record entry in MB # 63-S at P-6 of Mr. Nasrullah Sub Engineer
work was commenced on 10-01-2005 (Annex-XVI). The work order
revealed that the completion time was 30-06-2005 (Annex ';V)'\zhereas the
record entry in MB# 77-S, P-89 shows that the work completed on 20-06-
‘ 2006(Annex—XVil) and final payment passedlreleased vide voucher # 31-
B dated 23-06-2006(Annex-XV|Il). _

n light of the Executive Engineer C&W Division' Shangla, report at
Annex-Xll the relevant vouchers were scrutinized and the analysis of
reportedly actual work done at site upto roof level for eight items (i.e. 1-6
and 13, 14) upto 30-08-2012, is presented as follows;

Paid vide | Paid vide

Description of item

tRB | 3rd bill
I (Annex-XIX Anuex-XVHn |\ .. ]
LE?‘;%@A’E@EEM@’“ 468481 468481 \
QZQQJ;“L-,#_; 3508820 | T %0880
Masonry 1:8 foundation | 92086.80 o o '9_2_0§6’_80_\1
s

Steel reinforcement 125665.00
41132.85
10762432

| L0077
39340.29
28482.92

RCC 1:2:4
Masonry 1:6 S/Structure.
Earth filling

432276

e

55320331 3§§?§9;22.J

D/d 17.33%
Net Total
Analysis of reportedly Advance Paid

6escri;;56n of | Paid vide Pai'_d vide 2nd | Paid vide 3rd bill
item IstR/B | R/B
244265.47 502532.00 -

167198.34
payment o
lResponsible . Mr. M. Perve

| officers/offici

Xen
als authorized Mr. Noor
payment

479942.24

Mr. Hamidullah Xen 352860.22
Mr. Noor Rehman :
SDO
M. Tariq Hussain Sub -
Engineer

Rehman SDO
Mr; Nasrullah
| Sub Engineer

Page 6 of 8

PCC L8 floor | 12300247 2300247 |
Total . 50628108 | 9322262 1273235 12682983
53078.66 | 16155.48 473546 | 73969.61
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iii. As per statement of Executive Engineer & Sub Engineer till their posting in

Shangla upto July 2009 & August 2008 there was no complaint about the
project. The officer/official did not explained that if there was no problem
then why building was not handed over to client i.e. LG&RDD.

iv. The accused officers submitted that due to dispute petween the original
petty contractor re-open P

contractor & petty contractor (the land owner), the

the CGI/PGI roof, doors and windows etc. from the newly con;tru_cted

building. The petty contractor has no legal status and if he removed these

items then why legal action for damaging Govt. property was not initiated

against the petty contractor or any other person who removed the roof, S

trusses, CGl sheets &joinery efc.
if the said building, as stated was comple
the LG&RDD in time then this complication was not happened. The

Executive Engineer C&W Division Shangla, Mr. Fazal Wahab, who
d visit has also not mentioned/indicated

ted in time, was handed over to

submitted two reports regarding fiel

that there were any traces of removal of joinery or trusses etc. rather he
stated that work was completed only upto roof level with stone masonry !

and nothing else. :

CONCLUSIONS - S

i. The complaint is true to the extenf that Engr.'HamiduIlah Khan Khalil (the
then Executive Engineer C&W Division Shangla) presently working as
Design Engineer (BS-18) d/o CE (Centre) C&W Peshawar, Mr. Noor
Rehman (the then SDO (OPS) C&W Division Shangla) presently working
as Assistant Engineer (OPS) O/O CE (Centre) C&W.Peshawar and Mr.
Tarig Hussain (the then Sul:; Engineer C&W Division Shangla) presently
working as Sub Engineer O/O Executive Engineer C&W Division No.1

Peshawar have shown negligence in performance of their duties and are

ol

found guilty for authorizing/releasing advance payment of Rs. 479942/- for

the work which was not actually done at site by 30-06-2006.
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iil.

On the basis of provided record, in addition to above named three accused
officers/officials, Mr. Muhammad Pervez (the then Executive Engineer
C&W Division Shangla and Mr. Nasruilah the then Sub Engineer C&W
Shangla (their present posting to be determined) are aiso responsible for
advance payment of Rs. 167198/- However, since these two officer/official
were not nominated in the charge sheet therefore Inquiry Committee at its
own cannot charged them or make any recommendations against them.

Presently the scheme has been completed and stands handed over to

LG&RDD: Shangla on 30-12-2013 by the efforts of accused
officers/officials. Hence there is no loss to Govt. Excheguer. However,
apparently if the discrepancy was not pointed out then probably scheme |

could not have been completed.

RECOMMENDATIONS _
Engr. Hamidullah Khan Khalil (the then Executive Engineer C&W Division

Shangla) presently working as Design Engineer (BS-18) O/o CE (Centre)
C&W Peshawar, Mr. Noor Rehman (the then SDO (OPS) C&W Division
Shangla) presently working as Assistant Engineer (OPS) 0Q/Q CE (Centre)
C&W Peshawar and Mr. Tériq Hussain (the then Sub Engineer C&W
Division Shangla) presently‘ working as Sub Engineer O/O Executive
Engineer C&W Division No.1' Peshawar have made advance payment for

the work which was shown. completed oln 20-06-2006 but actually got
completed in period between 30-08-2012 and 28—06-201"3 and also without
fulfillmént of codal formalities i.e. Technical sanction, thus vioiating the
GFR and had committed mistake and madé liable themséives {o minor
penvalty under Khyber Pakhtunkhwa Govt. servants (Efficiency &
Disciplinary} Rules 2011. The Committee, therefore, recommendeds that
annual increments of Engr. Hamidullah Khan Khalil Executive Engineer,
Mr. Noor Rehman SDO (OPS) and Mr. Tarig Hussain Sub Engineer, may

be with held for two years.

< ‘ Q"&w’- Wiog|

(ENGR. ABDUS SAMYJj
Member Inquiry Committee
SUPERINTENDING ENGINEER
PHE Circle Peshawar.

(ENGR. EJAZ HUSSAIN ANSARI)
Member Inquiry Committee,
SUPERINTENDING ENGIN EER
C&W Circle Abbottabad
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" GOVERNMENT OF: KHYBER PAKHTUNKHWA
COMMUNICATION &WORKS DEPARTMENT .' AR

No SOE/C&WD/S 25/2013 ’
Dated Peshawar the Apnl 03 2014 STa e
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. Engr Hamldullah Khan Khalll
... "the then'XEN C&W Division Shangta
: :»'.-'-Now workrng as’ DeS|gn Englneer ;
. O/0. Chief: Engmeer (Centre)
.;C&W Peshawar~ : ..

s‘u’aJEor:{»‘f IN UIRY

; .conducted by mqurry commlttee comprlsmg of Engr Ejaz Hussam Ansarr (BS 19)'.': e
A Superrntendlng Engrneer C&w Crrcle Abbottabad and- Engr Abdul Samr (BS 19):
,Supenntendmg Engmeer PHE Department Peshawar and to state that the 2ND copy..

S 2r You are. dlrected to submrt your reply, rf any, wrthm 7 days of the delrvery‘.""f:-.':,-"f‘-"}.:‘t
‘ of this, Ietter, otherwrse, it wrll be presumed that you have nothrng to put in your
' .defence.'and‘ex-party actlon erI follow ) " ’

: ).,i 3 “ You are further directed to mtlmate whether you desrre to be heard ln
;,'person or otherwrse PR ' k : E

(USMAN J"N)
SECTION OFFICER (ESTT)

~:-Endst even No & date. ) :
Copy forwarded to. PS to Secretary C&W Department Peshawar

Ly
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|, Pervez Khattak Chief Minister Khyber Pakhtunkhwa as‘ competent
authority, under the Khyber Pakhtunkhwa Government Servants (Efficiency &
Discipline) Rules, 2011, do hereby serve you, Ehgr. Hamiduilah Khan, Executive
Engineer (BS-18) C&W Department; presently working as Design Engineer O/O

Chief Engineer (Centire) C&W Peshawar as follows.
1. (i) that consequent upon the completion of inquiry conducted against you

by the inquiry committee for which you were given opportunity of
hearing vide dated 30.01.2014; and

i) On going through the findings and recommendations of the inquiry
committee, the material on record and other connected papers including
your defence before the inquiry committee; ‘

| am satisfied that you while posted as XEN (OPS) C&W Division Shangla
committed the following acts/omissions in the scheme “Construction of 03 Nos

Union Council Offices in District Shangla SH: U/C office Dandai, specified in

Rule 3 of the said rules:

You made advance payment amounting to Rs.0.647 million to the
contractor without executing of work in 2006, which was completed by the
contractor in 2013, thus it confirmed that you violated the Rule 2.98 of
B&R Code, besides without fulfilment of codal formalities i.e. technical
sanction violating Rule 2.82 B&R Code.

3. As ‘a result thereof, |, as competent authority, have tentatively -

decided to impose upon you the penalty of Sb?PC‘éje =1 two aveual.
wrcrennents  fox dwo jm'rs- " under Rule 4 of the

said rules.

4. You are, thereof, required to show cause as to why the aforesaid
penalty should not be imposed upon you and also intimate whether you desire to
be heard in person.

5. If no reply to this ndtice is received within seven (07) days or not
more than fifteen (15) days of its delivery, it shall be presumed that you have no
defence to put in and in that case an ex-parte action shail be taken against you.

6. A copy of the findings of the inquiry committee is enciosed.

(Pervez Khattak)

Chief Minister
Khyber Pakhtunkhwa

ol 1042014
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No. PF 11/2014 I Dated: 10 /04/ 2014
%du&‘. 2 %L =.
*Secre - i
TR Do | :

pariiy

The Honorable,
Chief Minister Khyber Pakhtunkhwa, P\S\%‘x

Through Proper Chanel. i
"i-ubject: INQUIRY REGARDING IRREGULARITIES . IN E SCHEME TITLED

“CONSTRUCTION OF 03 NOS UNION COUNCIL OFFICES I[N DISTRICT
SHANGLA SUB HEAD UNION COUNCIL OFFICE DANDAI".

g Respected Sir
1. In response to show cause notice served upon me vide the Secfetary, Ca&w
Department memo No.SOE/C&WD/8-25/2013 dated 03 April, 2014, | hereby
 submit and clarify the position:-

(i) That | was posted Assistant Engineer (Roads) at Shangla and was assigned ;
function of Executive Engineer, C&W Division Shangla in April, 2006 and remained Q.
there upto 23-07-2007. |

(i) ~ That| had paid Rs 5,02,532/- through 3" and final bill as the work actually executed
at site, whereas my predecessors, have pald Rs 4,97, 469/— in 5/2005 and 06/2003,
an year pnor of my posting.

(i)  That! had not made any advance payment Rs 0. 647(M) and the reported amount is
thus incorrect. t

(iv)  That the total expenditure on this sub work upto the end of June 2006 was Rs /
10,00,000/- (4,97,469+5,02,532), which is also-confirmed by the inquiry committee
In its findings. ~

A 2, In this state, | will call your kind attention to the point that the Inquiry Committee,

- failed to visit the site in person. They based their findings / reports on the information orally
discussed in sitting at office.

3. In their findings the inquiry committee themselves reported that the work has been

found completed and since handed over to client authority (LG & RDD), then there seems

no justification to penalize me for Stoppage of Two increments for Two Years as ;

recommended by the inquiry committée. '

4, | pray for the exoneration on this account. | may be given a chance of personal
herring too.

ey
[
K
o
{»‘
.;I
b

i

N - Smcerely Your

L. HAMIDULLAFI KFIAN KHALIL).
M. DESIGN ENGINEER (TECH) -
' Olo Chief Engineer (Centre),
C&W Department, Peshawar

|
j
|
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" GOVERNMENT OF KHYBER PAKHTUNKHWA
- -COMMUNICATION & WORKS DEPARTMENT

Dated Peshawar the Juhe 02, 2014

ORDER

No.SOE/CRWD//8-25/2013: ‘WHEREA‘S,' the following officers/official was proceeded against
under the ‘Khyb‘erPakhtunkhwa Government Servant (Efflcier_rcy & Discipline) Rulée, 201,14'for :
the alleged irregularities in the scheme"‘cbnstrupt}on of 03 Nos,Union Council Offices in'District
Shangla SH u/c offrce Dandai”: | ‘ | ‘

i. . 'Engr Hamiduliah Khan Khalrl
' the then XEN C&W Division Shangla

. now Design Engineer O/0 CE (Centre)
.C&W Peshawar

"0 Mr.NoorRehman .
s SDO (OPS) Ccaw Sub Division Shangla -

-iii'. M Tariq Hussain
“ .. the theh Sub Engineér C&W Division. Shangla ' o
: -now Sub Engmeer 010 XEN Building Division No.| Peshawar .

2. - AND WHEREAS for the sard act of mrsconduct they ‘were served charge sheets/
statement of allegations

3. 'AND WHEREAS, an mqurry commrttee comprrsmg of Engr. Ejaz Hussain Ansari (BS 19)
Superlntendmg Engineer C&W Circle Abbottabad .and Engr. Abdul Sami (BS-19)
Superintending Engineer PHE Department Peshawar were appomted who submitted the
inquiry report. : -

"4.. NOW- THEREFORE the Compefent Authority after having considered the charges,

material on record, ‘inquiry report of the inquiry committee, explanation of the- officers/offlcral '
concerned in exercise of the powers under Rule-14(5)(ii) of Khyber Pakhtunkhwa Civil Servants
(Efficiency & D_rs,crp,llne) Ru1es,.__2011, has been pleased to impose the minor penalty of

“stoppage of -two annual Increments for two years” upon the aforementioned

officers/official. . '
e T SECRETARYTO -

S ... . Government of Khyber Pakhtunkhwa
/.. . o T ' . Communication & Works Department
* . Endst of ever ber and dae ' e

——

Copy is forwarded to the “

~4Accountant Genera! Khybeir Pakhtunkhwa Peshawar

' fcmef Engineer (North) C&awW Peshawar - _

i Supermtendmg Englneer C&W Clrcle. Swatheshawar o
,Executuve Engmeer C&W Dwusron Shangla <

:: Executwe Engineer Burldlng Drvrsron No.l, Peshawar

' PS to Chlef Secretary Khyber Pakhtunkhwa Peshawar L -
PS to Secretary Establlshment Department Khyber Pakhtunkhwa Peshawar ’
~Dlstrrct Accounts Officer Shangla e
PS to Secretary Ccaw Department Peshawar f e

Offlcers/Offlual concerned K + :

. Offlce order Frle/Personal Flle

©.® NGO Ds N -'.-

PR S
- O

SECTION OFFICER (Estb)
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- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
| PESHAWAR | .

APPEAL NO. 1279/2014

HEMEED ULLAH Vs C&W DEPARTMENT

REJOINDER ON BEHALF OF APPELLANT IN RESPONSE
TO THE REPLY SUBMITTED BY THE RESPONDENTS

R/SHEWETH:
PRELIMINARY OBJECTIONS:
(1 To 6):

All the preliminary objections raised by the respondents

- are incorrect, baseless and not in accordance with law and

rules rather the respondents are estopped due to their own
conduct to raise any objection at this stage of the case.

ON FACT:
1- Admitted correct hence need no comments.

2- Incorrect and not replying accordingly. That appellant was
working as design engineer (Tech) at the office of the Chief
Engineer (Centre) C&W Department. That during service a
show cause notice vide dated 03.04.2014 was issued to the
appellant in which it was alleged that appellant while working
as XEN (OPS) C&W Division Shangla made advance payment
amounting to Rs. 647 million to the contractor without
enacting of work in 2006 which was completed by the.
contractor in 2013. That appellant submitted his detail reply
along- with documentary proofs and denied all allegations
which were leveled against the appellant. That the respondent
Department without conducting proper inquiry in the matter

imposed minor penalty of stoppage two annual ‘increments
without specifying any period.

3- Incorrect and not replied accordingly. That inspite of the
documentary proofs which were submitted the appelfant with
the reply of show cause notice but the respondent
Department consider the same unsatisfactory and awarded
minor penalty of stoppage of two annual increments.

~4- Incorrect and not replied accordingly. That the respondent
Department has not been given any chance of personal

hearing to the appellant and straight away issued impugned
order dated 02.06.2014.
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A - . 5- Admitted correct by the respondents. That'appellant filed his
Departmental appeal against the order dated 02.06.2014,

SERIET
B

- .GROUNDS:
(ATOI):

All the grounds of main appeal of the appellant are correct
and in accordance with law and prevailing rules and that of
the respondents are incorrect and baseless. That no charge
- sheet and statement of allegation has been served on the
appellant by the respondents before issuing the impugned
order dated 2.6.2014. That no chance of personal
hearing/defense has been given to the appellant before
issuing the impugned order dated 02.06.2014. That no
period has been specified by the respondent Department in .
the impugned order dated 02.06.2014, which is against the
law and prevailing rules. That the impugned order dated
02.06.2014 has been issued the incompetent authority
therefore, the same is void ab anitio in the eyes of law. That
'inspite  of clear justification and documentary proofs
provided by the appellant, the concerned authorities of the
respondent Department issued the impugned order dated
02.06.2014. That no regular enquiry has been conducted in
~ the matter before issuing the impugned order dated
02.06.2014 which is as per Supreme Court judgments is
necessary in punitive actions against the civil servant.

It is therefore, most humbly prayed that on acceptance of

this rejoinder the appeal of the appellant' may very kindly be
- accepted in favor of the appellant.

APPELLANT

P!

HAMEED ULLAH

THROUGH: |
NOOR MOHAMMAD KHATTAK
ADVOCATE
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

| r -
APPEAL;‘,NO. 1279/2014

HEMEED ULLAH hvs C&W DEPARTMENT
REJOINDER ON BEHALF OF APPELLANT IN RESPONSE
TO THE REPLY SUBMITTED BY THE RESPONDENTS

f

- ON FACT:

|
- PRELIMINARY OBJECTIONS
(1 To 6):

i |
All the preliminary [objections raised by the respondents
- are incorrect, baseless and not in accordance with law and
rules rather the respondents are estopped due to their own
“conduct to raise any objection at this stage of the case.
[
1-  Admitted correct hence need no comments.

2- Incorrect and not replymg accordingly. That appellant was
working as design engmeer (Tech) at the office of the Chief
«  Engineer (Centre) C&WI Department. That during service a
show cause notice vide dated 03.04.2014 was issued to the
- appellant in which it was alleged that appellant while working
as XEN (OPS) C&W Division Shangla made advance payment
amounting to Rs. 647 million to the contractor without
enacting of work in 2006 which was completed by the.
contractor in 2013. That appellant submitted his detail reply
along with documentary proofs and denied all allegations
which were leveled against the appellant. That the respondent
~ Department without conducting proper inquiry in the matter
imposed minor penalty of stoppage two annual increments
without specifying any period.
f
3- Incorrect and not replied accord:ng!y That inspite of the
documentary proofs WhICh were submitted the appellant with
‘the reply of show cause notice but the respondent
Department consider the! same unsatisfactory and awarded
minor penalty of stoppageI of two annual increments.

‘ .
4- Incorrect and not replied accordingly. That the respondent
Department has not been givem any chance of personal

hearing to the appellant and straight away issued |mpugned
- order dated 02.06.2014.




3 x 5 Admitted correct by the respondents. That appellant filed his
' Departmental appeal against the order dated 02.06.2014,

GROUNDS:
(ATOI):

All the grounds of main appeal.of the appellant are correct
and in accordance with law and prevailing rules and that of
the respondents are incorrect and baseless. That no charge

- sheet and statement of allegation has been served on the
appellant by the respondents before issuing the impugned

- order dated 2.6.2014. That no chance of personal
‘hearing/defense has been given to the appellant before
issuing the impugned order dated 02.06.2014. That no-

- period has been specified by the respondent Department in
the impugned order dated 02.06.2014, which is against the
law and prevailing rules. That the impugned order dated
02.06.2014 has been issued the incompetent authority
therefore, the same is void ab anitio in the eyes of law. That
inspite of clear justification and documentary proofs
provided by the appellant, the concerned authorities of the
respondent Department issued the impugned order dated
02.06.2014. That no regular enquiry has been conducted in
o . - the matter before issuing the impugned order dated
| | 02.06.2014 which is as per Supreme Court judgments is

: necessary in punitive actions against the civil servant.

It is therefore, most humbly prayed that on acceptance of

this rejoinder the appeal of the appellant may very kindly be
. acceptedin favor of the appellant. .

AN

APPELLANT

=

HAMEED ULLAH

THROUGH: -
NOOR MOHAMMAD KHATTAK
ADVOCATE |
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KHYBER PAI’\’I‘ZITUf\iﬂ('W':A SERVICE TRI-BUNAL, PESHAWAR

|
L i o |‘| A
No. i/STlr”i Dated /4 /12/ 2018
To . LN

The Secretary Ci& W ‘D&;partm_ ent,
Governinent Of Khyber Pakhtunkhwa,

Peshawar.

Subject: -

. JUDGMENT IN APPEAL NO. 127972014, MR. HAMEED ULLAH KHAN

I'am directed to forward herewith a certified copy of Judgement dated

29:11.2018 passéd by this Tl‘l'blLlﬂfl-l G

Encl: As above

he s
.
A1

e~

nithe above subject for strict compliance.

'
REGISTfAR
, KHYBER PAKHTUNKHWA
o SERVICE TRIBUNAL
I f.': | PESHAWAR,
}:H:
i H
i d



