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The appeal of Mr. Fazal Mabood presented today by Mr. Mir Zaman 

Advocate. It is fixed for preliminary hearing before Single Bench at Peshawar 

on 03-08-2022 . Notices be issued to appellant and his counsel for the date 

fixed.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR Kliy-ber Pa>l«litukiiwu 

'CVilxitiul

/2022APPEAL NO No.

aDated<Mr. Fazal Mabood, JSET (retired) (BPS-16),
Centre for Mentally Retarded and Physically Handicapped Children, Peshawar.

............................................................................ APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber 

Pakhtunkhwa, Peshawar.
2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.
3- The Secretary Social Welfare, Special Education & Women Empowerment 

Department, Khyber Pakhtunkhwa, Peshawar.
4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.
5- The Director of Social Welfare, Special Education & Women Empowerment 

Department, Khyber Pal<htunkhwa, Peshawar.
RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA 
SERVICE TRIBUNAL ACT. 1974 FOR THE GRANT OF HEALTH 
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO THE DEVOLVED EMPLOYEES OF THE
SPECIAL EDUCATION DEPARTMENT WITH EFFECT FROM
JANUARY. 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:
That on acceptance of this appeal the respondents may kindly be 
directed to grant/allow professional allowance to the appellant in light 
of the judgment of Apex Court and Notification dated 25.11.2019 from 
the date of devolution under the 18*^ Constitutional Amendment to the

f January, 2012. Any other remedyirileclto-<3^y Provincial Government i
which this august Tribunal deems fit that may also be awarded in favor

i.e. w.e.

of the appellant.

R/SHEWETH:
ON FACTS:

That the appellant has served the respondent Department as Junior 
Special Education Teacher (BPS-16) for quite considerable period quite 
efficiently and up to the entire satisfaction of his superiors and has got

vide order dated 11.11.2019 on

1-

retired from Government service 
superannuation basis.

2- That the Institutions of Special Education were working under the control 
of Federal Government and after the Provincial Government enacted 
Khyber Pakhtunlchwa, Civil Servant (Amendment) Act, 1973 where 
under Section 11(b) of the Act ibid, devolved employees of the Federal



Government were declared Civil Servants of the Khyber Pakhtunldiwa 
Province before the commencement of 18^*^ Constitutional (Amendment 
Act, 2010) for all intents and purposes. That in this respect Notification 
dated 01.04.2011 has been issued by the Ministry of Social Welfare & 
Special Education whereby employees of the Social Welfare and Special 
Education have been transferred to the Province of Khyber Pakhtunkhwa. 
Copy of the Notification dated 01.04.2011 is attached as 

annexure

3- That colleagues of the appellant serving in the Directorate of Special 
Education Islamabad were allowed Health Allowance as the task and role 
assigned to the colleagues of the appellant was not less than the 
professionals of Health Department. That it is pertinent to mention that 
subsequently the Health Allowance which was allowed to the employees 
of Special Education illegally stopped authorities against which 
colleagues of the appellant filed service appeals before the Federal

were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the 
employees of Special Education declared entitle for receiving the Health 

Allowance. Copy of the judgment is attached as annexure................. B.

4- That the Federal Govermnent feeling aggrieved from the judgment of the 

Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court 
of Pakistan which had been dismissed vide its judgment dated 17.01.2018 

with the view that ‘7« the circumstancesy we do not find any error or 
defect in the impugned judgments of the learned Federal Service 
Tribunal dated 05A0.2015y 1L0L2016 and 18.07.2017. Consequentfyy 
these appeals are dismissed and the entitlement of employees of the 
DGSEy allied institutions/centerSy NCRD and NTD to receive the 
Health Allowance is affirmed''. Copies of the judgment, compliance 

letters are attached as annexure

5- That the Provincial Government also approved Flealth Allowance at the 
of one running basic pay to the devolved employees working in the

Special Education Institutions from the date of their devolution to the 
Provincial Government. That it is also pertinent to mention here that 
colleagues of the appellant serving in the different Special Education 
Institutions receiving the Flealth Allowance. Copies of the Salary Slips 

are attached as annexure............................................................................

A.

Service Tribunal, Islamabad and the same

C&D.

rate

6- That the Government of Khyber Pakhtunkhwa Finance Division illegally
of the employees of Specialstopped Health Allowance of 

Education Institutions against which colleagues of appellant filed writ 
petition No.4301/2018 (Nazeer Shah Vs Go^/t: of Khyber Palchtunkhwa) 
alongwith some other connected writ petitions before the Peshawar High 
Court Peshawar, whereby the Flon’ble Peshawar High Court issued 
directions vide order sheet dated 19.09.2018 to the respondents, Health 
Allowance shall not be deducted from the petitioners. Copy of the order 
of Peshawar High Court is attached as annexure.....................................F.

some

7- That in light of the directions of Peshawar High Court, Peshawar, the 

Social Wlefare, Special Education & Women Empowerment Department 
summary to the Worthy ChieTMinister of Khyber Pakhtunkhwamove a



for approval and the same has.been placed before the Provincial Cabinet 
for appropriate order, lhat the provincial Cabinet approved Health 
Allowance to the devolved employees of the Special Education 
Institutions on 28.10.2019. Copies of the summary alongwith decision of 
the Cabinet are attached as annexure............................................ G & H.

That the appellant time and again requested the authorities for the grant 
of health allowance similarly to the devolved employees in light of the 
principal of consistency but the authority kept mum on the consecutive 
requests of the, appellant and finally the appellant got retired from 
Government Service on superannuation basis (60 years) vide order dated 

11.11.2019. Copy of the 
annexure...................................

That after retirement of the appellant the Finance Department also issued 
Notification dated 25.11.2019 in light of the judgment of Hon’ble 
Supreme Court of Pakistan in Civil Appeal No.811/2016 and allowed the 
Health Allowance to the employees of Special Education Institutons 
with effect from the date of devolution under the 18‘*' Constitutional 
Amendment. Copy of the Notification dated 25.11.2019 is attached as
annexure...................................................................................................

8-

retirement order is attached as
I.

9-

10- That in light ot the decision oi me j iun dated 25.11.2019 oftheFinance

...K.
as annexure...

« ,pe».n. reelin.
the instant service appeal on the loiiowir g g

OROUNDSi
allowing the Health Allowance 

of natural justice andion of the respondents by not
the law, facts, normsA- That the inaction _

to the appellant is against 
materials on the record.

B- That tha appellant has
aochance ^ 25 of the e.ns.ltu.ion of Islamic Rcpubhc
respondents 
of Pakistan 1973.

Pakistan, 1973.

D-That the respondents acted in

Supreme 
Department.



c
■ -'•s^

E- lhat as the act of the respondents is illegal, unconstitutional, without any 
legal authority and not only discriminatory but is also the result of malafide 
on the part of respondents.

F- That appellant has the vested right of equal treatment before law and the act 
of the respondents to deprive the petitioners from the health allowance is 

unconstitutional and clear violation of fundamental rights.

G-That according to Article 38 (e) of the Constitution of Islamic Republic of 

Pakistan, 1973 the state is bound to reduce disparity in the income and 
earning of individuals including persons in the services of the federation, 
therefore in light of the said Article the appellant fully entitle for the grant of 

conveyance allowance during vacations.

H-That under the principle of consistency the appellant is fully entitle for the 
grant of Health Allowance similarly to the other employees of the Special 
Education Department.

I- That the petitioners seeks pennission of this Honorable Court 
other grounds available at the time of arguments.

to raise any

humbly prayed that the appeal of the appellantIt is, therefore, most 
may be accepted as prayed for.

appfxlant

fazal mabood

THROUGH: ^MIR aAIN^^SAFI
advocate

rFl^TTFlCATE:
other earlier appeal was filed between the parties.

It is certified that no

lifep EOT

11ST OF BOOKS:
PAKISTAN, 19731- CONSTITUTION OF

PER NEED
3-



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEALNO. /2022

SPECIAL EDUCATION DEPTT:VSFAZAL MABOOD

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar oh the instructions 

and on behalf of my client do hereby solemnly affirm and declare that the contents 

of this service appeal are true and correct to the best of my kjiowledge and belief 

and nothing has been concealed from this Honorable Court.

1

MIR ZAMAN^AFI,
Advocate

High Court, Peshawar
I
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BETTER COPY OF ANNEXURE-A

No. F, 11-19/2011-Coord (Pt) 

Government of Pakistan 

Ministry of Social Welfare & Special Education

Islamabad the I^^ A.pril, 2011

NOTIFICATION

On reorganization of Federal Secretariat in pursuance of Constitution (Eighteenth 

Amendment) Act, 2010 (Act No.X of 2010) the following Centres under the 

Ministry of Social Welfare & Special Education are transferred to the Social 
Welfare & Special Education Department Government of Khyber Pakh ajnkhwa.

1. Special Education Centres for Mentally Retarted Children, D.l. KEan.
2. Special Education Centres for Hearing Impaired Children, Swat.
3. National Special Education Complex, Mardan.
4. Vocational Training Centres, for Disabled person, Mardan,
5. Special Education Centres for Visually Handicapped Children^ Kohat.
6. National Special Education Complex (PHC, MRC, VHC & HIC) Peshawar.
7. Hostel Facilities National Special Education Complex, Peshawar.
8. Vocational Training Centres for Disabled Person Peshawar.
9. Special Education Centre for Visually Handicapped Children, Charsadda.. 
lO.Special Education Centre for physical handicapped Children, Abbottabad.

(Muhammad Altai) 

Section Officer (Admin)

\

/V!|^
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.Ju<l\\i)u'ni Shi:\’l ■ 'T J.

. Ill ilic Fedcnil Service TribLin:il,,Islnni:U);ul
.; Api>ci.lN N...‘.f.5 I.. 57.1: 757 K. 7';i, .Sy‘l lo 7 15,91 8-A. 91 9 lo 
9<1.~).9:9K lo!t)4S, 1 lOS io 1 I 79. 1 224 to 1243, 1265 to 1325,2327 

HT2i50. 2;i52 lo 2.')f);H'i.2368-A. 2369 lo 2'l'l3. 2446 lo 2484 &
7,is7 !o 2501.2508 to 2520(R)CS/2016 with M.Ps.

~----- 'rnliirsiHcl others

Versos

Sccrclnry, CopilolAcImiuisfritlion A Ocvuloiiiiiciit Division, 
Sccrcl:ii;y, iMiiniice Division niul AC 1*K, Isl:iiiinhncl.

■ Dale oflnstilution : 04.04.2016, etc.
Dale oflicaring , : 17.07.20’! 7 
Dale of Judgment : 18.07.2017

i ■fi ••/

Syed Rnnque linsshin Shah, and 
Sy'cd Muhammad Hamid, Members.

Muhamimid Anwar .Mughal, Adyocalc for^ the 
appellants.
Syed >iil*c-Hu3nain Kazmi,
General for the respondents with M/s Arshad Anjj ^
A.s.si.sl;mi Director, CA & DD. Naveed Akhlcr, i»c^liQ«
Orncer, rinnnee Division, Azlmr Nndeem 
Assisianl AcccninLs Omccr aiul Muhammad Ja 
Senior Aiulilor. AGl’K a:; D.il.’i.

Before:

. Mr.Present:

♦r>Assistant Allqrncy 
um.I ■R'

>i
AWan,
latbar,

■t-

V

^ T:
. .riincM Km' .

.SYED UAFIOJH- HUSSAIN .SliAH. IVIF.IMHr.K:- V/itli lIiLs ijiuiui|nent 

shall decide the above titled appeals. 'Hie, facts giving ri.se lo the pn|senl 
that the Prime Minister of Pakistan approved payment of HMlth

we

appeals arc
Allowance to the institutions providins.Hcalth Sc,-vico:i in tlie year ^012
and the Finance Division i„«ed notinea.ion No.2(131R-2r20n-777 t|nted
06.02.2012 for ernnl of Health AlloWanee. equal to . one, basic p.a^ of

the employment of Federalrunning salary' to the hcalUv personnel in
..r. OK01.2012, in addition to the cxinling ;

in BPS .scheme..Mcallh allowance had been paid to the ;

T .
Government in BPS Scheme w.e

pay and allowances
contemporaries of the appellants in olher Government H.Dspjtals inelujling. 

PIMS, Federal Govt. Polyclinic. CDA, ICT. Ih.kislan Itailways and Feder!|l,: j ■ 

Govcmmcnl Services HosinUd, l.slaniabatl, etc. but it v.-as d|.seonlinucil Ip r 
' ' the present appclUmls vide impuBned'orders dated OS.08.201|4, 2l.03.-.|010 .

iiTPSTSI). . i

-i

/j^'^rrVVV^
»'*cecrc.l ' ieunni
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5r,5 I« 57:^flO<:.S/20lfi. ,':ic. .v|t|, m.IV, V- !

t'i- Dcvclopmcnl 
a^i.o«.:io,2 al^>^vcd AJlown„cc

Ccncr.il i.r .S(icci;;l liilucjiliuii (OGyU) mul

. Cap!,:., Aan.inis.a.ion
OjviMon (CAADO) vide k-iier

ty 2-1 jiciMTniid Ilf Oiiccinialc

llic ACIMv. Islamabad ,

"■•III yficci fi'iMii Ol.l)],,’^

C‘J
stoned paying ilic said Allowance

10 Ihcsc pcpsonnul

CAonn., , ■ ol-SccreiarvCA.DD ,hc cnployaca oPl,CSC MaHcd agdaiing d.c „,aUcr wid* I,in, wl.^

Vide Idler dalcd 13.0.".2ni;t allowed nc.ilil

i'I:2

1 AlIowjuiLT
or Id inalimiions of and allied cdnca,i«„
functions and the

to all the employees
centres, cic. in view.of

services lacing, rciulcrcd by thciti In
providing Hcallh 

children will, criccl IVonv 01.01.2012
and Ihc AGI’R accordingly slaned payh,,. ,|,e .s„id „|low 

AGPlv. vide letter dated 0.S.0iv,20Id

Sendees to the disabled and

;:'u:c lo fhcin. The 
inlormcd. the Director Ccncml, DCSl- 

provided Iniclgel .jilloeatinii lor Ihe year 20 Id-that Finance Division had not
-015. for ilic said Allowance,, hence. the payment of said Allowance be
stopped by submitting the changes (hroiigh concerned DDOs 
Supscqucnly „.a .:i„a„rc Dlviaion allocalcd budget Ibr Ihc said Allowance

bu. .he CArtDD parked .he budgcl and later on allocated the same to aom'p 

other organization. Ucing aggrieved of .slop,,age of the .said Allowance 
letter dated 05.08.2014

I •,
vide

■the arioclcd .employees filed Wi,-it l^ctillo^ 
No.3.784/2014,.3»55/2{)I4 anti 4{)07/2O[4 'vliich \yci-c tli.sposci.r of by tin: 
Mon-hle Islamabad High Conn. I.sla,nabi,d vide e.rder da.ed 17 Oy.ioiS in 
the following manner:-

.\.\X .\XX
In the liglu of (he above, the instant poiiiion 

alongwith the connected petitions arc converted into 
representations deemed to be pending before (he learned 
Secretary CADD. The learned Secretary CADD shall 
afford an opportunity of hearing i« , an authorized 
icprwcntalivc ol the petitioners and, ih.crcaAcr pass a 
speaking order. It is cxpcclcd (hat the Secretary shall, 
inter alia, la.kc into consideration:

"4.

a) ‘he afndavii dated 26.3.2015 f.lcd by the Sccrcts.ry 
Fiiaincc. .durini* die proceedings before this Cpurt;

b) the fad dial in some ca.sc.s ihc MeaUh Allowance 
'va.s p.aul to tl:c employees by the AOl'R parswanl
to ir.e approval given hv die C.ADD:

•I.

cj The .'cqucsi made by aiul
pclitioncf.s tlnnl in the circiim.slanccs 
die .Hcallh Allowance .would 
harthdiip:.. and

d) Tiic fact dint the

on helinll* of die
recovery of 

caasc immense
VmV. .'I

-i . -

!

!
pcdiioncrs arc. employees of 

^ ^ cndii-s Minder the
;

T”Tir?
I'* !• »! .

. I

llotvaTr
• A'.ift.rf'.:*'

r-.:-;-. ••
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■Klminlslraliv. coiiuol of CAHO ;uul. llvcrcr.MO llii'

licpjirliMcivl or ciiliiy scpnralcly.

orCc. —

' 90*day5.'*:

•>.

NNX
XNX

XNX

lliO-.r'.'<.:or(! iiiul lul''*'''**’'^
ol* Ihc

■n.c .Scaclury ClA.tlOlJ ..ll'-r lieu:;,..,:

^ \ • 1 i fiT ">0l6 ii'issctl tWe enter doti-il.pclUiopcrs OKov oppdian..) on 1...U3.-0I6 p...s. q,,
2l.0t5.2016 and declared Ihc CAirDD’a loucr dared 13 03-20 ^

; I^GSU cinployccy itiilawfnl,
xhc said

m
If
i

allowini; Hcaltli AllowaiKC lo Hie
a.ur directed ihc aGPK Io recover

the rules, void ab initio
from ihcir salaries in easy insiallnicnls.Allowance

filed the instant appeals \vUh
In this backdrop.'dnc appcllnnls

2.
the following prayer: -

-U i,. IhcrcCor^--
appcllanl being cnl.tle 1 ^ p„soSncl, Ihc said
coN-ered under ealego^ r n „,„y
order dated j-J-iarcd that the ucuon
ihcvcibrc, be j-.,v/mE tbe r.-iid allov/an^?^
of rcspondciu Ne-V'" ’ ‘ ‘ salaries of appellants, ia
...nd recovery
mauade, i»<=6“>' '''° Ir^Slc arbilmry.
pocnitenliae, unfair, unju . entitled ;o receive
fanciful and capricious . • withdrawn and
Ihc same, Irum the date it has
Slopped iVpm payuicnl.

the

I .

.

dietel for me appcllanla argued du.
Article 240 oflearned' counselThe ; •3.

appeUanU being .edera. covered;
Constitution of the Islamic Repubhe 0 ^ a . p„|, „„d | .

^ “.rSvLmuent Ibr its umptoyuus. .
allowances prescribed by letter.

I

.indci* ;

irlhcr I

O.M.Ministry of rlnance 
unambiguous and rlcarly ^ 
to all ImalHi person lel I in

the said

aiatcd mat nitaneiul directive contained in

dated 06.02.2012 was■No.2(13)R-2/^0n
sliptilmuJ '“Imissibiliiy ol 
employment of bedend Govcntmenl

nntilicaiion

of IIc.aUh Allowance
in l.U’S Sciiemc hut 'despite

deprived or,lhc ;werenivlsion. the' appclUmtsof ihe. l-inance

HIBStES j
N

Pcicral \
*iv:*‘f*‘*

ir
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4 . 'o 5#.Hl<)C.S/;.(Ji.ri, uic. wiili M.Hs. ■
•.

... ■: -n* .... .
•PPc anis rcfciTcd lo oi‘i-s r <inicci 05
^S.05.20 ro-ami 14.12.2010 Pi,.sscd
S72CR)CS/20I.->,

\i.

couiijicl for (lie
io.20;5. 11.01.201(5.

''W’"'-‘^o-22-)(R)C.S/.-;,->0ir., .Sf.7ln 

-tOVIOCS/^riV “I I25I(K,Cs.'20I5
•<05(1^)05/2016 .ind |,rny«l for il,c 

vchcncnily arcuccJ (I,a; (he

381 lo 

courwclJ same relief- The .lenrricl
rcspoiulcm-Financc Division

fil)lo\vin,; lun

claim of 
commeru^ lilLt: in ihc lIoi;’I>le 

Oic Olher IKMKI. limy Ilccliimd 

0. Me coKiciulcil ll,:,[ Hm bcimHl

w.i.s•ind cold in the same hrvaih 

die app.ci;ani5 ir.

1t• on II,e one I,and. ii had aUniiiiud ;.he 
para •:» i.r t|;v;Jr j^.i.-invisc :

Islamabad Hieh Coun. Islamabad while, on

die .'iamc claim vide order daled 2l.U3.?.0lo. 

once

i

'y:

5r.n.cd nnd need |.;,d avided a v.s(.d l i,,,! could „o. be 
-..drawn un.lalcral.y, i,. viola.ioi, of principle „r nan.ra, insiice. Tbe

-- ab innio. coran,.nn,.i.,dicc and bavinp no sane,I,v of 

wnhdrawal / Mnppapc aalary a,n„„„md pnnIMnncu wind, ennid
be awarded witIuuU adoplin;* ihc

\

were

iXH

nol
n*'"VCN.s of l;iw. prnvided under (lie 

(.ovcrn,ncn. Servan.a (Hnicna.cy an.l Diaciplinc) K.dca, 1973.

llie appeal.s
dial (he said allowance was

due

V

‘I.
rc.si.«;,cd by (he rcspojidcnl.s.were

It 'va.s staled 
as dicy did nc t 

personnel mcarti

i>oi admi.ssible lo (he appellants
fall pnder ib'i 'Jctwu'iy.n orheakli

pctsonnel because hcaitli
a person who held a post in any institute or. organization dclivcnn;;
... .he I.calih sector and included id Schcdulc-l. It was further submitted tha 

die Hcaldi Allowance was allovvcd

services

I

iprovisionally.to the appellant;; by die 
AGPK on the basis of CADO Divisioi.-s letter dated 66.08.2012 but 

sub.scc,uently that Division sent a reference to the Finance Divi.sion to seek 

Ils concurrence for admissibility of Health Allowance which regretted the 
on.the ground ihai they were' involved.in the process 

of education, training and relinbiUiaiion nf disabied. children and 

with chsabiliiics and, hence, could.not be declared as hcaUh pcr.-^onncl to 
become emhied for the said allowimcc. The CADD on 13.03.20 IJ in its 

communication lo AGPR conveyed sanction of the HcaUJi

same on 14.03.2013

pct’Non.H

. •
■••1

AlIow;incc to
DGSE employees without concurrence of the Finance DIvisi.'.n and the 

AGPR made provisional pnymcni to the appellants, ■ which

of' cmiilcmcm in order lo
prevent the mi.susc of lhi.s allowance by non-cmitlcd personnel: It 

submilicd by respondent No.2 il.af health aiIow:mcc was granted with die

was
.Mibscqucnily (liseonlimicd after vcrincaiioti

1was 1

O' .-I
■

//'t .'j ■

C /
:■ >. • i ..-i-

I

•t
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5 5fi3 Ui 373(K)CSC.J I6. clc. wiili 0=.PP-., or.,.c ,.,in,c Mini..cr. .hrouelK„u.nmary. specifically „,ovcU lee' 

_ Ihrco l-odcral Covcrnmc.I Mospiiul, i.c. Pakisian instudic of Medical 
Sciences; J-.O. Polyclinic and National Ihslilnic of Rcl.abililalion Medicine 

: -:n.c Uircclonile Cicncrai of Special Otlucaiin,, & Social Wcin„c ^cinc an

eiluealional body, dealt niil, theprocess of cdacation. training and
relialnfiia^n of disabled children and persons will! tiisabili which was
carried out/by a. n,t,i,iorpfosio„„, incit.dine teachers, prolcssionals. 
docior.s, aiJiniMKilr;itor.s^ ininiyicn.il

., iv >

;»ml .supjujrlivu / niioilhiry .Marr ilid 
Tall wiihin me ambit of hcahli organization and could not be declared .xs 
‘hcuJUi personnel'

not

Vu* get the Niiid alliiwitiice, Thu rusptjiKluni Nu;3 i.c.' 
AGPR in its parawisc comments submitted tliat the identical eases titled Dr. 
Farkh F. Lodhi. etc.' vs Secretary Finance were still pending bcfsrc tlic
Hon'blc Supreme Court of Pakistan. ’

MyAIi' 'l

5. We heard. U^c learned counsel .Jfor the parties and perused Uic
.. record. ■Tlti Itealil, ttllnwanee ctn.al to one basic pay of fanning salarj’ 

was granted to (he health

f).

personnel in the employment of federal 
Government, in UI'.S ■Scheme,With cri'ccl iVoin l)l.Ul.2012. if#U wa.s made.
admissible to non-clinical cadres. In reply to a query raised by AGPR vide

.letter No.TM/1S-6'1./CSI-IP/HPS/20U-I2/1SG. [v:.;:1
elated 12.03.2012. the 

... Regulations Wing of the Finance Division vide U.O. No.r,2(13)R-2/2012-
172 dated 27.03.2012 luniished definition oftltc health pcreonricl by stating 
that 'hcaiUi personnel’ meant a persons who held a post in any insliuilc or ; i

organization delivering service.'; hi the. health sector and included in 
Schcdulc-I, but did not include person' who wa,s on depuiation to the 

Federal Govcmmcnl from any Province or otilcraulliority and who was.on

:
I
:

contract, or on work charged basis or who was paid from contingencies. 
The appellants arc neither dcpulaiionisis from any Province or oUicr 
authority nor have been, engaged on contract ;or on work'charged basis. 
They arc also not being paid from conllnguncies. On llic contrary, Ihcv are 
civil servants under secliun 2 (bj of the Civil Servants Act. 1973 and are.
delivering services to the disabled children / persons. Tlic bcncnclnrics / 
appellants comprised of Academic and Administrative Cadres. According 
to the definition furnished by the Finance Division vide their

4

U.O. dated
27.03.2012 die appellants arc entitled to,health-allowance. In paras-(> 7 

under Facts ofpnrawisc eommcnis filed before tlic Hon’blc Islamabad Hirh

t
' I

■i'i
*

AITESIBB-
lr'« j, *

hi 'Vif

I
j -'-i

- ■. >
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5^»5lo57.t(R)CS/20ifi, etc. with M.ls.

^55^ ...
CADD aE**'"! stiNniuctl Nl.sv UGii 

. as. WPA Tor DGSE for

'5^

i» April, 20J.I Minindy or 
coiil.-iin!„e n provision or jU.IOO million 

n.....cial yc;,r 30|.|.iy.

a«ul roiccrully cicduclal
. vV.• v:.endorse ihc .NIS / I30s

million of HPA, leaving 
nppcllnma) i.c. 
lender the crilcria of

an nmoiiiu of Rs,92.542 
Hie, petitioners (now 

medical profession and
I'Rs.7,458 million for- 

24 employees w]jo belonged to
came ='i'cntiilcmenl of WPA 

•^ndcrslandinE. D.O. Icl.cr da.cd 09.05.2014 
Organization to

ns per DPA (CADD) 
'vas issued by FA*s

AGPR for stoppage of HPA to mnoii-cntitlcd employees, and 
on the said letter nnd

..........- he coluddd n-n,n
of rcspondcnt.s. Now the l.'io.^.cc Divi..i.„. ^

II I.S ix.l i.llowcil l„ a)ypr..hiiie ;,.ul re,,r<.hi,lc. No

it was duty of AGPR i-
ticcidc ^1 I

ntile list 
enme up diricrciu 

loyica! reply has 

tippcllanls of their

mKS
ii•isbeen submiiicd by the I‘•opoiidciu.s for deprivina ihc 

Icpnimalc riEhi!i. a large mimber of employ 

similarly placed.
CCS of the Pcdcral Government. .

<l>.privcd. 1.S ,101 clear r.o,„ what has beeo wriiico in ihc 

die llon'ble l4l,ao,.abad High Couii, Islaoiabad 
Tribunal.'Tliis

I?
f- I,

comments before V .
Id and the Federal Service

,5 , r ^ •rcalment offcoding Article 4 &
Of the Constitution of Islamic Rbpublic of Pakistan.

nppcllanis have been directed by

seems to

i-'I !1973. Furtlicr, tlie

nmoom whieb is against .be p..ineiplc of locus poenilra="l!!l'’,h! .

l ion blc Supreme Cour. of Pakis..-,., bas. consistently held that the 

once granted and .-icted

!I

• benefit

withdraw. uhiiaterallyMi. violation of natural M'^l^irantmb;!!!
law that bcncfiLs received hy

;•
a civil .servani.

passed by .Incompetent au.hority without any lault on ibe part of civil 

•Levant could no, be rceoveed even if ,hc bchclkial ortler was 
stdasequcnlly withdrawn or reetinecl^'we ..re ronillcl to take this vietv in
.1.0 l.sbt of thejudgmen, of iron'hlc Supreme Court of Pakistan reported in 

PLD 1992 SC 207. Hence.

even under erroneous order

(

to tins extent. Hie impugned orders arc !•not
Icg,nlly siiMain.nble and liable to be set aside. -

7. We would like to make an emphasis On lite judgments of Ihe 
Tribunal in Appeals No.324(R)CS/20l5 and 351

/ 1s

to 405(R)CS/20I6 dated

Ai2ESII?ar
-'.I

V*. ■ -r ■

',;/y c.f ;.r



j'V

Vi/ *. :.
t:

.*.0^ U* etc. wuli M.I’S.
I •

;■

05.10.2015 :ino l4.12.2UHi ulicrjin ilic coiUi'Ovur.sy. rclavini* lo Health , 

Allowance has already been re.^olvcd. When confrunicd with the said nicl. 
the respondents have lailed to deny tlic As such, the action oi tip 

to be inconsisiem in the HgIiI of the arorcmcnlioned 

of Ardcie 25 of the Constitution which euaranlcw J

;

: lit;
7

respondcni.s appears Vt

judgments on account 
C0>.al riElos '='1““' of law lor cvc,7 cilizcn. To ensure
unifomiiiy. rule ol'eonsisieney must be applied while considering the ease

.MMwllnnn.. .........  ..... A,.>-N alda in: ,i>.,lr..nc.n In ll.u
11S5 has already held that “rule ol goodreported as 1996 SCMK

. governance de.nande. ilul the bencHis of ihe said decision be exUnded lo 
Olher civil servanis also. wlu. may noi be parlies lo ll.e liligntion, inslea.d of/ 

compelling them 10 approaeh ihcTribHnal or any olher legal forum. Hepecr 
claim of the appellants is required' to be decided on the same analogy/: 

principle as framed in the cases of Dr.' Famikh Fia'z Lodhi and others by the ■ 

Tribunal vide its judgment dated P5.1U.2015, 11.01.2016 and 14.12.201^1.

ease
t;;>1 V

.V ‘fc

ill- *
•V ;•••

h
the

1

T
i?-!Foregoing, in view nnd Ipllowing the rule of consistency, tlic 

21.03.2010 and 25.03.2016 arc set aside ivith i
S.
iinpvigncd orders dated 

direction to the respondents to continue the Health Allowhnco already.
refund all deduction made in

\

since 2012. and logranted to tlie appellants 
compliance with the huputucO orders wiil.i,, a ])eriod of o..e n.imth from 
ihc dale ilic epy Oi iliis jiidr.iiu-in is ivccivcd in ilieir ol’liec. .Since tlu- main 

appeals have been accepted. Misc, l*ciiiions are also .accepted.

. -r.

i

apply all the tilled appcal.s iijtiUili.s ntulanclls.Juil|inicnt ui

'Fhere shall be no order as to costs. 

Parties shall be informed accordingly.

u. . "• !
10. sv

SS• )!
1).

eilif.s'

I . ^

527- m. jri
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BETTER COPY

05.10.2015 and 14.12.2016 wherein the controversy relating to Health 

Allowance has already been resolved. When confronted with the said fact, 
the respondents have failed to deny the fact. As such, the action of the 

respondents appears to be inconsistent in the light of the aforementioned 

account of Article 25 of the Constitution which guaranteesjudgments on
equal rights and equal protection of law for eveiy citizen. To ensure 

uniformity, rule of consistency must be applied while considering the case of 

the appellants. Since the Hon’ble Apex Court vide its judgment in the case 

1996 SCMR 1185 has already held that “rule of good 

demands that the benefits of the said decision be extended to
reported as
governance
other civil servants also, who may not be parties to the litigation, instead of 

compelling them to approach the tribunal of any other legal forum. Hence, 
the claim of the appellants is required to be decided on the same 

analogy/principle as framed in the cases of Dr. Farrukh Faiz Lodhi and 

others by the Tribunal vide its judgment dated 05.10.2015, 11.01.2016 and

14.12.2016.

Forgoing in view and following the rule of consistency, the impugned orders 

dated 21.03.2016 and 25.03.2016 are set aside with direction to the
8.

respondents to continue the Health Allowance already granted to the 

appellants since 2012, and to refund all deduction made in compliance with 

the impugned orders within a period of one month from the date of copy of 

received in their office,. Since the main appeal have bethis judgment is 

accepted Misc. Petition are also accepted.

9. Judgment to apply all the titled mutatis mutandis.
10. There shall be no order as to costs.

Parties shall be informed accordingly:11.

TSLAMABAD
18.07.2017
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Muhammad Attique ur Rehman 
etc. (in.C.A.811/2016)

■■

!■•-I

...Respondeiits(s)

!•!Mr, Sajid Ilyas Bhatti, DAG'
Syed Rifaqat Hussain Shah, AOR 
Ms. Saadia Kanwal, S.O Fin.
Mr. Abid Hussain Channa, S.O Fin. , 
Mr. Sajid Javed, Asstt. Legal Fin. 
Mr. Abdul Razzaq, AAO MEG 
Rawalpindi . '

For the Appellant(s)
i'i(In all cases)
I,

ii1:

:■!

1

[;
For the Respondent(s) In-person

For the Respondent(s) Mr. Muhammad Ilyas Lodhi, ASC
Malik Itaat Hussain Awan, ASC

!:I’
1
■.

(in C.A.216/16}.

Mr. Muhammad Makhdoom Ali 
Khan, Sr. ASC
Mr. Sikandar Bashir Mohmand, ASC

Amicus Curiae:
•!

'i
ii17.01.2018.Date of Hearing i'

JUDGMENT ;;
ii

UMAR ATA BANDIAL. J.— By leave of this' Court 

granted on 23.02.2016, 01.4.2016 and 12.12.2017 in the 

several connected appeals before us, the appellant Federal 

Government challenges the judgments delivered on common 

questions of fact and law by the learned Federal Service Tribunal . 

on 05.10.2015, 11.01.2016 and 18.07.2017. The judgments 

impugned in the connected appeals declare the respondent 

employees of different institutions functioning under the 

Directorate General of Special Education {“DGSE”) to be entitled 

to payment of Health Allowance granted by the Federal 

Government vide its Office Memoranda dated 04.02.2012 and 

06.2.2012. these Memoranda are issued by the Finance Division

3 ;•

i;• I

<!; ;!

ii

ii

'i

I'

ii
i-

i:

!■

(Regulations Wing) Government of Pakistan pursuant to 

approval granted by the Prime Minister under the Rules of 

1973. It would be useful to reproduce the two

i'i
J

Business,

^ ■■

Lupvern?
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,1

memoranda containing the terms and conditions for the grant of
!:
i.
r-:

Health Allowance to eligible persons:
i.

"Gcvernment of Pakistan 
Finance DMsion

i]
fii

(Regulations Wing)
Isiamabad, the 04'^' Feb,2012F.No.2(13)R-2/2011

OFFICE MEMORANDUM •i
1GRANT OF ADHOC ALLOWANCE EOUAL_TO_ 

ONE BASIC PAY AT THE INITIAL OF THE
SCALE TO THE HFALTH PERSONNEL IN BPS_ •

Subject:

SCHEME.

!,The undersigned is directed to say that the 
Ordinance No.VI of 2011 that sanctioned the Career Structure for 
Health Personnel Scheme (CSHP) has lapsed on 26.12.2011. 
Accordingly, CSHP is no longer in the field and all health personnel 
have consequently reverted to the BPS scheme. In order to 
compensate health personnel for tlae loss of benefits sought under 
CSHP while preserving their status as Civil Servants, it has been 
decided by the Federal Government to grant adhoc allowance equal 
to one basic pay at the initial of the scale to the health personnel 
in the employment of Federal Government, in BPS scheme, with 
effect from 1« January, 2012. This will be in addition to then- 
existing pay/allowances in BPS Scheme.

2. This Division’s OMNo.2{13)R-2/2011-698 dated 17»>
November, 2011 may be treated as withdrawn w.e.f. 26.12.2011.

Sd/-
(M. Munir Sadiq)

Deputy .Secretary (R-I)" ^

;■

;
I

I!

li

i‘^

i-i ■

!:

"Government of Pakistan 
•Finance Division 

(Regulations Wing)

Islamabad, the 06^^ February,2012
Ei:

.1
F.No.2(13)R-2/2011-777

OFFICE MEMORANDUM IE:
;

GRANT OF ADHOC ALLOWANCE EQUAL TO ONE 
BASIC PAY OF running SALARY TO THE HEALTH
PERSONNET- TN BPS SCHEME.

In continuation of Finance, Division s 
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the 
Federal Government to grant benefit of one basic pay of running 

..c Health Allowance to the health personnel in the 
employment of Federal Government, in BPS scheme, with effect 
from U January, 2012. This will be in addition to their existing 
allowances in BPS Scheme. Also grant of stipend-amountog to 
Rs.50.000 per month to the postgraduate residents and ,

House Officers respectively w.e.f. 1.7.2011 will

;i .Subject:
!'•

i!

O.M. i:
i
r:

I

i;
!•;

per month for 
continue.

Sd/-
(Manzoor Ah Khan)

Sr. Joint Secretary (Regulations)"

(emphasis supplied)

Learned Deputy Attorney General has contended 

that the Health Allowance granted by toe Federal Government is 

available to health personnel in the employment of the Federal 

Government in the BPS scheme at three hospitals established in

i
I

•;r-2. 1-i;1^'

lilii

3

I
iSGtiior Court 

Supreme Court of Pekif ton tvi;-



i!
;:i

"r . Islamabad, namely, Pakistan Institute of Medical Sciences 

(“PIMS”),' Federal Government Polyclinic (“FGP”) and National

Institution of Rehabilitation Medicines (“NIRM”). The eniployees 

at these hospitals do not have a career structure in place after , 

Structure for Health Personnel Scheme Ordinance, ■

!'
I]
i;tlie Career I:-

2011 (“Ordinance”) lapsed on 26.1.2011. The Health Allowance

as a form of '

r-
r

accordingly granted by the Federal Government

from the two memoranda dated

06.2.2012 reproduced above that the Health

was

clearcompensation. It is ii;
I'i'1

(4? 1
ti■ i:04.2.2012 and (

'heAllowance is granted to “health personnel”. However,

eligible for the
I

i::composition of the category of employees that

not been provided therein. The respondents who

are
;; i;:

1'-are
benefit has

several hundred in number are unrepresented by counsel. In 

view of the fact that a large number of employees are affected by

•I-!; t.
I
I;
1:
i:
;;fromthe instant controversy, tlie Court has sought assistance

. Muhammad Makhdoom Ali Khan, Sr. ASC and Mr. Sikandar

in. the matter.

:!Mr

Bashir Mohmand, ASC as amicus cunae

Bashir Mohmand, ASC made able submissions
r
I

I
f.Mr. Sikandar

highlighted important facts and 

record which simplified- the controversy

before "the Court "that
I:••i

documents on ■i;;

i'i'
appreciably. ;;

Office Memorandum datedIt transpires that an3.

irjDivision (Regulations Wing) clarifies 

“health personnel” used in the above mentidned

27.03.2012 by the Finance
)
;ithat the term
5\ 1:5the meaning given to that expression in 

This definition refers to the

memoranda bears
r.
1*^

Section 2(b) of the Ordinance

the Ordinance which specifies the tcontents of Schedule-I to 

service providers who qualify as health personnel. A perusal of

l;.-:

1.

i:i'

L-
=1

■ "•■5-shows that five categories of service providers areSchedtde-I1

Iere
4-JiSshKW !;ni:.=: •iU

I'
SoviU^;-'. ^ 
Supreme

jill I u UjjM «f:v i ■

r';:•i..
■ V.*
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r r.

I:
•V

i-iclassified as health personnel, namely:. Doctors, Allied, .Ntirsss,.
; t

:]
itParamedics and Support. The sendees specified ' under the 

of Paramedics ' and Support include Teachers,

i;c
!■

categories

Audiovisual Operators, Technicians, Librarians, etc.

for the healthThe administrative Ministry 

of the Federal Government at Islamabad is the

4. ii ■r

i;
1institutions n

of Capital Administration and Development Division 

admitted fact that vide order dated

iMinistry i;;
1,

•f;

(“CADD”). It is an 

13.03.2013 the Ministry of CADD granted the Health Allowance"^1

employees of the DGSE and its allied special education 

institutions including National Trust for the Disabled

to the 

centers/

{“NTD”) and the National Council for Rehabilitation of Disabled

thereby

j:

fi iy
•i i:
I;

(“NCRDP”)- The respondents

beneficiaries of the said grant and were paid

werePersons !II
Ij ■

acknowledged as
!;

effect from 01.1.2012 untilHealth Allowance with 

27.10,2014, when the Finance Division informed the Accountant

the

I
IGeneral Pakistan Revenue (“AGPR”) that only health personnel 

Federal Government hospitals and clinics

l!'

were

I
ri;

working in ;
E
;i

The AGPRthe Healtri Allowance.qualified to 

correspondingly

said allowance to its emplo^^ees as 

said emolument had been made in the financial year 2014-15.

receive
b

instructed the DGSE to stop payment of the

budget allocatiori for the
;;
I; Ino
j

ill
The discontinuation of their Health Allowance was5. ij

!•
taken to the Islamabad High Court by some of the respondents, 

order dated 17.9.2015 the learried High Court referred the 

to the Secretary CADD for passing a speaking order 

till then restrained recovery of past payments of

i;:

Vide :i I
i::i:

dispute 

thereon; and

Health Allowance from the affected employees of DGSE and

5-

ithe
V

allied centers. The Secretary CADD heard the parties and by
iif
I■r* oil
i;;i;
LiPW

Senior .
Supreme Couit

• Islamabad
fPakistan

OTwar:
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r ■j
entitlement of, the21.3.2016 rejected the'i/' order dated

respondents to receive the said allowance. The principal ground

employees of the DGSE were engaged in 

d rehabilitation of disabled 

did not fall within the ambit of a health

i;ii ‘i;
1-M ■

f

[:
liof his decision is that r

;■

of education, training. an !the process 

children and therefore 1
successfully challenged the said 

Federal Service Tribunal which has,

i)organization. The respondents :
■;

;1
order before the learned 

inter alia, by the impugned judgment dated 18.07.2017 declared
I.
i,

ii
,!!the grant of Health iientitled tothat the respondents are

i!Allowance.
. iiiGeneral has contendedLeai-ned Deputy Attorney6.

of the Ordinance that had provided

and paramedics working in 

granted by the 

the said health

a career
that after the lapse 1i i;!

ii!;!
for the doctors, nursesstructure ii

PIMS, FGP and NIRM, the Health Allowance was

Federal Government as compensation to

unable to

t. .
iii'!
■i
i;;iiishow , any . iiihowever,He was,personnel.

direction issued by the Ministry of CADD or 

restricted the grant of the Health 

of the three hospitals

contemporaneous •!

Kthe Ministry of Finance that

the claimed employees
:!

Allowance to 

specihed by him 

personnel provided in 

Memorandum dated 27.3.2012 is

i.

. As already noted above, the definition of health

Office

Is

Ministry of Finance

wide in scope and therefore

the
■i:

’•

i:
!■■■

!i;

[unhelpful to his plea.

We have

;i
“healthdefinition , ofexamined the 

-id memorandum dated 27.3.2012 from
7.

ii;:i;i

i
j Iii!personnel” adopted by 

Section 2(b) of the Ordinance which is

sai

is to the following effect.

•b) -health personnel' means a person who holds a post m any , 
institute Of organisation delivering servlees In the health 

and included in Schedule-I, but dees not include.
deputation to the Federal 

other authority:

rii:

f!sector
i) a person 
Government from any Pi'ovince or

iiiiwho is on

iri;
Iii:;'^3

I
f;.'.

Senior Court Aos/c 
Supreme Oo;.ir:

Isiams-i'sci
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!|■1
■0

y ■ who is employed on contract, or on work 
d basis or who is paid from contingencies.”

'•ii) a person 
charge-

definition of health i'tnoted that the: foregoingIt is. 8.
institute orholding posts in any 

are delivering services in the health sector that 

the Ordinance. Learned' Depuly 

distinguish the respondents, 

dose and allied institutions/centers,

and support , staff 

health personnel according to 

It is' not denied by the appellant

personnel covers persons 

organization who

included in Scheduled to

ii

•i
;,i
1- •
!■are

1General was unable to ?iAttorney
I! !

who are employees of the 

NCRDP and NTD, from the paramedic 

that qualify as

r

i'
'4^ • i.

iii.i;
positions i-r

I'i

i;Schedule-I to the Ordinance
J

that education, , training and rehabilitation of disabled persons 'i

the health sector. These services fall 

the Ordinance and therefore
services provided inare

ilof Schedule-I towithin the terms 

the providers thereof qualify as

Accordingly, not only do

t:n;
health personnel.

the respondents fall within 

of Finance Division

;;
'1 •Ir; i,

ii9.
ll r, who are, in terms 

dated 06.2.2012 and 27.3.2012, eligible for grant of

entitlement has in fact been

::the categoiy of persons 

Memoranda ■

!
i:

f;
•i

1but theirthe Health Allowance

.toitw by b.u, a. Mini.Oy of CADD Mibisby of
13.3.2013 issued

■j
ll

ii:i
aforementioned letter dated

referred. Also the affidavit of the sIn tliis respect the

the Ministry of CADD isby. i:■ theof Pakistan filed in 

to that Court’s order dated 

. 4007 of 2014, specifically 

the Prime Minister vide 

admissibility' of the 

of the three- hospitals 

the Finance

ii:Finance, Government .1Secretary

Islamabad High Court pursuant 

20.3.2015 passed in.Writ Petition No

that the proposal approved by

i:;
'••Jf 1:^
1-;

;■ •:;i

records
dated 25.1.2012 did not restrict 

the personnel

il.li;
Summary 

Health Allowance to 

(identified by

i.
1: •

If
/O u

ifthe learned DAG). For that reason
i:-'

^01/■

^ I I
r ■

•ii
li;
il-Senior Gout'"



Division Memoranda dated 04.2.2012 and 6.2.2012 made the 

allowance available to all health personnel employed by the

>■

■I -I.1 l!

iFederal Government in the.BPS Scheme;

As a result, the said allowance was paid to the 

health personnel of the DGSE and its allied institutions until

.1:

10.

;! !1
27.10.2014 when the Finance Division instructed the AGPR to

of the allowance to employees of Federal
:!

I”
confine the grant 

Government hospitals and cHnics. This instruction represents v;
‘1

merely a change of opinion which is not occasioned by ah 

amendment in the terms of eligibility for the Health Allowance.

the Memoranda dated 04.2.2012, 06.2.2012 and 

issued by the Finance Division, Government of

ii!
1

5 '
::

Therefore, as
!•

27.3.2012

Pakistan still hold the field in their original terms, there is 

merit in the objection by the learned DAG to the entitlement of

no

I 1.:

the respondents to claim and receive the Health Allowance.

secondary and also tenuous argument, learned

tended that the Health Allowance is
1

executive fiat without any statutory backing

As a11.
ilill^i!Deputy Attorney General con ii

i
>1granted under

therefore the same can be withdrawn by the Federal Government

i;i
'.f

dii
h!at any time. That is clearly a flawed contention. It is admitted 

tliat grant of the Health Allowance and the terms of eligibiUty to

determined by the competent authority.i' receive the same were

in accordance with Rules of Business of theMinistry of Finance in • /
Federal Government. The original terms, of the said lawful grant

acted upon aiid payment of the

the respondents has conferred a vested

I
fI

still hold the field. These were

Health Allowance to

right upon them. In such circumstances, the executive is barred
ili:'

by the rule of locus poenitentiae from unilaterally rescinding and

. Reference , is made

id:

retrieving the benefit availed by its recipients

leslE'l
liid:

/•C-uprviuy

->



J

i?. :v
to Pakistan, through the Secretary. Ministry of Finance..v^

Muhammad Himavatullah Fanikhi fPLD 1969 SC 407) and 

The Engineer-in-Chief Branch vs. Jalaluddin (PLD 1992 SC 

207). Therefore without a change of the terms of eligibility for 

the Health Allowance even the prospective exclusion of the 

respondents from receipt of the benefit shall constitute arbitrary 

and unlawful action.

!•:

Ij::
L.

;
In the circumstances, we do not find any. error or 

defect in the impugned judgments of the learned Federal Service

11.1.2016 and 18,7.2017.

;'i

12.
!■

dated 05.10.2015,Tribunal

Consequently, these appeals 

of employees of the DGSE, allied institutions/centers, NCRDP

the Health Allowance is affirmed.

dismissed and the entitlementare

:■!

ii;
and NTD to receive

!;ili;
•1

ii;.
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* Office of the
Accountant General
Khyber Pakhtunkhwa Peshawar 

Phone: 091 9211250-53

5 ,

Dated: 19.04.2018No^IAb/Allowances/Corresp:/2017-18/422
To ' ■ ' '

. The Branch Officer, 
Pay Roll-4 Section.

'i

i

OP JUDGMENT DATED 17.1.2018 PASSED
Tins 1631-2112/2017.216/2016&

■ 1

■]

Subject:
IN CIVIL APPEALS__________________
anA-«l 1 /2016 BY THE SUPREME COURT OF PAKISTAN

:1<
directed to enclose herewith a copy of A.O(TM)

dated. 05.04.2018
for further compliance.

sI am ■
No .TM (F) /T-4Q / Health Allowance/ 2017-18/138 

alongwith Honorable Supreme Court Judgment 

under intimation to AGPR Sub Office Peshawar accordingly.

3
• ■ .'.y

■>

ID
id/.

ACCOUNT o: mCER (HAD)

' D;\My DocumentVHAD Section\complaint regard.doc

. f
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OFEICB OF.THE ..
ftiiJM li-tiai^iatkiii Jti c-< wi a^n].;a

; Sub Office
PESHAWAR

Ph No:(091-9211278), Fax No:091-92n301I•W' '
■#§3

________________ ■_____________ _______ „
TMCF)/T-40/HeaIth. AUowy2017-18/ / J^ Dated: 05 .04.2018

No.

To, ,
^yrhe Accounts Officer (HAD).

. Office of the Accountant General,
Khyber Pakhtunkhwa, Peshawar.

rOlvrPLIANCE ny .TTTDGMENT nATED 17.01.2018 PASSED IN CI^ 
APPTr.AT,S NOS.163T-2n2/2017. 216/2016. 1344/2016&8n<;-811/2016 BY,.THE 

gTTPPP.MP. rOTJRT OF PAKISTAN.

enclosed herewith the Accountant General Palcistan Revenues,
No-TN'l/18-64/CircuIar/2017-18 Vol-B-ITI/S89 dated 12.0;'!.2018, along-with its

Subject:

Please find
Islamabad letter 
enclosures on the above subject.,

The Supreme Court has made the employees of Director General Special ^
NCRDP and NTD entitled for Health Allowance, 

has been transferred to Province under 18^
Education, its allied institutions/ Centers
Hence, the Director General'Special Education

Provincial subject. It is kindly requested to take the requisite action on • 
under intimation to this office for onward submission of

amendment and become a 

the above noted subject judgment
compliance report before the court.

aACCfOtfNTS
2^GPR s:'ub Office Peshawar:

Copyfomwded to Accounts Officer (Ti^ffiice of the Accountant General. Pakistan Revenues 

G~8/4, Islamabad. /

i:

AC^VmS OFFICER (JU) 
AGPR Sub Office Peshawar 1StE»'fvTtfc i

f
j

✓

\

i

j

• i
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V PESHAWAR HIGH COURT, PESHAWAR.

form‘A’
form of order sheet

ORDER OR PROCEEDINGS WITH SIGNATURE OF
niPGE/JUDGES_____________

-------------------- 2 -----------------
Mn.4:^01-P/2niH with Ipterim ReliM>

Mr. Muhammad Khursheed Khan, Advocate, 
counsel for the petitioners.

Mr. Moeen-ud-Din Hamayun. AAG for the 
respondents.

Date of Order 
or Proceedings

1
W.P19.09.2018

Present:

direction of this Court dated 11.09.20 i 8, 

Office failed to check the rele^'ant

about the

Despite

the Advocate General

quarter i.e. respondent No.2 and apprise the Court

letter dated 03.06.2018.of the impugned

counsel for the petitioners produced

consequences

Today, the learned 

another letter dated 14.09.2018, whereby the Director Social

Education Department despite repeatedWelfare & Special

Officer has failed to provide thereminders of Accounts

admissibility of health professional allowance fromrequisite 

Finance Department and release of budget through SAP 

is still awaited.system under object head of health allowance 

The lethargic and disobedient attitude of the concerned officer

dealt with under the contempt of 

the Secretary
has exposed him liable to be

Court laws, however.

Khyber Pakhtunkhwa, Peshawar

personally appear before the Court

taking lenient view,

is directed to 

and explain his position.

/ Finance

EXAMfKiER 
Peshawar High Court

tu



r-f.

i.

2

V^. To come up for hearing on 04.10.2018.

Interim Relief.
for the date fixed. In the meanwhile, 

Professional health allowance shall not be deducted from the 

petitioners.

Notice

JUDGE

■f

l)jtlc‘ nf Prcsrniu|li'>n 

No of ..

Copying rci’...
................

nati; of PiTpar: tioii o! (.'npy.........

of DiTtvcp of C'opi.......... .

Wi‘ivHd By

“i:. ;4- -2.4^
Ulol

& Hon’ble Mr. Justice Qalandar All Khan.
*Ayub* Hon’ble Mr. Rooh-uI-Amm Khan
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MKl-IWAGO-v^RRWiWr^NT O!- I<1-:YB!-R P-.Br, I _____

ZAKAT USHK, SOCIAL WELFARE. SPECIAL EUCCA 1
& WOiViEN EiViPOWERiViENT DEPAR nViEi'i I

•V‘■ '

4>'

SUMMARY !-OR PROVlMCiAL OABjl^^r

nRAWL O' F UFA! .TM ALLOWAiMClEJg^l.T}:jj:j..
SPFC!AL FDUCATioi^r

Subject;-
r

-.lATirpp c;i-!A!-i.\/S ROVFRNMFNT OF KI-lYBER.WP.No.430/2013
PAKHTUNKHVMA

Before the ' 1-6‘‘' constitutional' amendment the. employees or

Islamabad were- alicwec ^and since 

dmont Ihey vvoi'O vvo!l\i!''ci i.m'Cio'i' Hu.'; iili-ii y',

Directorate General of Special Education 

01,04.201-1, after the 13/'^ nrnon.:

Social Welfare'Department, iC^-her, Pnkhtiin!;ir.v.n. Till ilu-ui v;

■y. :

Fieai’h Professional AliO'A^a!;':!'-; v;n c01,01.2012 the petitioner '.eere receiving 

finance Division (Regulation VVing), Islamabad Notificatmn (AnncA-i)

This allowance was stepped by Fedsrai gove.Timeni and r.iccuiC-.Figiy
Iho petitioners filled a service appeal in Federal Service i ribLina), Uilamahi.iil. mmc' 

16.07.2017, the Federal Service Tribunal decided in -raveur o( ll'ie pelitioners

(Annex-ii). . ^ i..

4- .
t-

on

The FederaliGovernment then challenged the jucgrnuni /. dooliilori of
I . . '

[fio Federal Service Tribunal in the Supreme Court of Pakistan but jho apex court 

also decided'in favour of the peiitio.ners (Annex-Ill).
i

After shifting the services from 'Federal Government'to Provincial 

Government of Khyber Pakhtunkhwa, the employees of Special Ed-ucation were 

receiving the said allowance provisionally on 13.06.2018, the Accountant OlTicer 

(PR-04), office of the Accounta.'Y: General, Khyber Pakhtunk.hvAa has V'/ritten a 

letter to Deputy Commissioner, Peshawar with a copy to Directepr, Social.Welfare 

and Secretary, Finance ;Departirient that budget for the Fleallh Aliow-ance has
I I • '■

been allocated but the sarnie, has not been uploaded to the SAP (pomputer Syslern 

till date-. Accountant.Officer (PR-C4) further clarified that the AccounUiril Gui'ioral 

Olfice has released thelpayment (.Health Allowance') to-these empltjyecjs nri Iho 

rnr[uest of Social Welfarb! Department in.compliance of the judgmeril of Sufiruine 

CciLirt of Pakistan dated |l7.-01.2013, provisionally and subject to its acJmLssIhllily

3,

I.

o
s

y

■I
A

I
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GOVERi^SJ^^^J^EU^E,

0 F-HE/U-JH 
educ^QH

f . ■
^i,'. ..

■ ■-%■

'/

trALLOy^Aii£]i_
•QR.^.
SPECIAL

\i\iP.Ho- _—
. PAKHTUNKH^

. Slibi^'Ct> OF .Kl'l'^SlF-^PRNi^NSHAHVS-§S^
430/20lSjSA^:^iJi

released 

Q-j 'HeaF^d
in case the

payrT'ent
and that in 

the
r paKhtunkhV'/a

SAP Syste.m
artment. Khy'oeFinance Dep

not been uploaded
from 

budget 15
will be stopped [An , fiUbd a petitionAllowance

of Special Education 

of Pakistan 

letter

(or.1973' and/requesledemployees

constitution
Accordingly the 

of thej5. Genoral. Kl'iydh''Accountantartid'e-'lSS ofunder mentioned
of Health Allowance.

in the subject

on 19.0a.20iEl in rm 

pclillon, il'o »ni.ih
Ppki-UunKhwa lo pornchillW 

oi'UrM' llio

of the above
and for continuation

,■ tiVail-lonornble

suspension
Pakhtunkhwa Court in - 

ailment, Khybnrissued byottlor she.et i Finance Oep 
,,,.UnU4.-i0.:t0lS. in

theiCOUuA.n.,'-.

courtwitb- the•, the Secretary compti'-^'"'’^^
the court on 04

clli'uclec 10.2012 und Ih® 

'.•.ipnrrlbefore Gnt appeared beforeFinance oep^men
directed (he
snail nkibe dedu

(7ntpop.artrvr/ . FinrrnceSnr.rntary,- -V).
norablo court ■ 

1-leaim Allowance
ho

Peshawar Hjph
his office

of Honorable

requ 

advtsirig

with the orders
Department ested videin conipliu'^^*^Finally, m

this .department6. Financethe Sepfetary.
- 9'52i/2013 dated Or.10.2018Court Peshawar

letter No
te move a 

for the app

otough analysis
Department after th

-V!).
SO{.Lit)/FDfy- Administrative

KUyber Pa'.
•'n'the 

Chief tVlinister
KntunUhwa (Anne:-;summary bemg 

roN/al to ' - ,
;y dated 

allow the 

l-lonornl'lu

■ypy-
* .1 - i

PeshawarCourtHighof peshcwvar
PakhtunKhwa

the g'lIc!
Khyber
,;ns and implcmenl

tois reques^'^h
■of tl-ic

topursuahoe r
Chief Minister

the petiiiont

7. the oi'doIthe04.10.201S.
A'lnwanco to

court-
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/ GOVERNa/IENT OF KHYBER PAKI-ITUNKHWA
ZAKAT, ushIr; social welfare, special education 

&:wd WEN EiViPOWERiVlENT DEPARTMENT
V :

r' I
f ■■#' ■ 1 •. I

« SUiVlIVlARyjFOR PROVINCfAL CASliMETr
••■ iM •

DRAWL O F HEALTH ALLOWANCE BY THE EMPLOYEES OFSubject':-
SPECIAL EDUCATION

V\/r.No.43'0/20in‘ NAZF.RR SHAH VS. GOVERNr\/[E^jT_PxTiljl^ 
i'-^AKHTUNKHWA

t ■

On th0 observations of Finance Department the departmcn! f)l Ir.ionidi 

Wolff;iro responded and providbs. the |■...■quisiL0 infornidtion. The FiiKinca l.jopriJliiHMil 
Kiiyliur [■^'iklilunkiiwi.i pi'oposi.'Ll ih.il ilm ' SLibJect c-isu ijiny be pCicecI iioleii..' Ilie 

'Provincial Cabinet for appropriate orders with regard to the approval ol. I,tie 

Mllowrinoe in llfilit of Court Deniivion oioiiuwllh (he Issue of ovL'i’-payinont rirul tMlmi 

mntloi's (Anncx-Vll). • ' .

• B.

The Chief Minister, Khyber FakhtunKhwa in Para-20 of the summary lias, 

alioridy acco/'dc.’d approval to' place: tlie subject-issue Peloro' tfie meeting nl 

Catiliiel for approval please.

9.

The Provincial Cabinet'is'reeuested to aliovv the d-!eaitr. Ailcwence" u.', ilm 

petitioners and implement the order m'
10.

•■s

j/ // ■/

y /
'Jr? ^

{!VtUHAiVliViAD-rO^ES\\l-iANi 

Secretary to Government-of.Khyber PaidTtunkhwa 
/'..akni, Ushr, Social Welfare, sSpeeial (Education S. 

Wdmen Empovrerment Deparlnrc'mt . -

-.f
/

•n

.'A ;;U.

.1 •

1-
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government of KHYBER PAOTTUN^A 
establishment and ADMN DEPARlWii-i^

( CABINET WING )
No.SOC(E&AD)g-24/2019

„ D^ed the October

The Secretary to Govt, ol Khybcr Pakhtunkhwa 
Zakat. Ushr Social Wellare. Special Education 

Dcpartnicnt.

■.'5r

I
c
\

&, Women

OF_PROVINCIAIi__CA52?lT
THE meetingDECTSION ofsubject,

ot thefollowing decision
ch ai.rrn an sni pDear sir.

1 am directed to under the of

OF SPECIAL 
OF KHYBERemployees

GOVERNME^NT. -^/iFKina ITFM NO. 16 ,, , BY THE
: °6d5oat,?n v,mo™o,Si= na^pep shah vs
I paKHTUNKHWA-------

riGcisio’^ of the CabineJj.

Z,Ka., Ushr, S.vial WvWv, SpvcMauc^

' ^ nf the Cabineiif
Aduiinistration Department..

The

Special

IniplementingDdEart^

2.

j-MOfiAMMAJD) 
OFFICER (CABINET)-d

SECTION

n,. date jg^SSi-
Copy to:- , -^ictradon Department.

ENESUiO
ion Departinenl. 

rr^TtmenV1.
2.
3.

FFICER (CABINET)N OSEC



»v I »f ► My I ii 'I ^''*lKf Ojf Vf *WO
f»>(.ltM*''f ’••■H 'Ut Wl-|fol«^ '#!#»’♦ I d'JC OJ'OM 

S. Wl’mfMi tmipnwrfTMf.'nt UfmMJt:! r.o j«J

,fV 'iH&P
i ■•

I ’lU -i

l^oUui Pf*^hawar tho // /uy^OJ^

sXLM.S

A:!? luniof SpuCiOi ^duca* on 

ConlrC- lor Mr nloiy R<;tordod ond
Mr liJ/al Mutiodd,N.’»l ‘^.Ui P'.»W

M^Okfu f ii^'rb iA| v'ttK <' t>? ihc MuiKinnt 
j‘K\' vO' v vOppt'vi V h!dfifn Pt’-.hawa-. rt i ki-ly lo btf foliri.'from ujfvico w e.l

■ir

V U' :oW i,V‘ 1 on comp’i’liun ot SJ yrarv 06 Monihs qualllyinq Sorvice.m ■j

^ Sonclion u oUo oc^. or^4^o fo thu qronl ol ttiovu uncoshrncni equal lo

3*6 Juy» >aforv in ;iou of tPR,
I,
%.
'■'il

-Sd-
OIRECTOR

Sociol Welfare SE & WE, 
KhyDor Pakhtunkhwa.

Copy fofNvorded lo fho:

Accountant Gonurol Khyber Pokhtunkhwo, Peshowar,
D^slficl Office? Social woKofo PeshowQ« w/t to his teller No. DO (SWiyp/GS- 
03/l^7i^‘do!od 23-10-2019 along witt) original service book*

3, Deputy DiiVblof (MiS) SoCtoi WoRtjn^.Sli IWE Peshowor.' ^
•4. PA fo Oireclor Sociol Welfare, SE & WE Peshowor,

Ofhcior concerned.

t
n

I-

ASSISTANT DIRECTOR 
Establishmenl-tl

t
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c.,

pakhtunkhwa
TtKBYBER^ ,,

. GOVERi^

•■-■Cv:'-':;":'

HMF.NT U5-'
F\1MCE

-^(>M WFNG)

Dated Peshawar the
25-11-2019

r Pakistan Civil Appeal 
f^ar.ua,rco of the Sup,x.ne^Cou,I^ e^raent^o^

Pakistaff tijirough Cabinet) J^^gSved employees wortir^S ^^yber

Education msiH
PaKhtunkliwa.

The above
ip,«i EduCion •-.=«*»
Amendment.

ofvviii be admissible cTn'sTutional

Govt of Khyber Pakhtunkhwa 

Finance DepartmentSecretary to

“G’ p,w*dwd. Wf
2. tpnncipa f ®= to Governor, , tion & Women Emp
) >" S~=' *"’SpaS»., Kdybet PaKMdakdwa

5. Di«=tor, Kh,b« P*m“Kb»tor PaXM"'0 PS to Minister F g Department, 1^ ^ Khyber
PS to Secr®TqpcretarY, Finance D^PTpinance Department. 
PS to special SecretaJ^ (Regulation). Finance

9 ! PA to Additional Secreta y 

10. Master File.

action to the;-
fg, information and necessary

nl Deptt.

Pakhtunkhwa.

7.
8.
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To,
\ The Director of Social Welfare,

Special Education & Women Empowerjnent Department, 
Piiiyber Pakhtunkliwa, Peshawar.

departmental appeal for Gl^ANT OF HEALTHSubject:
ALLOyV^ANCE TO TPIE APPLICANT W.E.F. THE DATE OF
devolution of the employees of special
EDUCATION INSTITUTIONS TO THE PROVINCIAL
gove^wment of KHYUER PAKHTUNKHWA
JANUARY, 2012.

i.e.

Rc&pcctcd Sir,

With dpe respect it is slated that ! was the employee of Special 
Education Department and was serving as Junior Special liducation 'rcachcr 

(BPS-16) at Centre for Mentally Retarded and Physically Il'andicappcd 

Children, Peshawar, quite efficiency and up to the entire satisfaction of my . 
superiors and got retired from Govei-nment service on 11.11.2019 on

r
superannuatioji basis (60 years). Tliat the Institutions of Special Education 

were working under the control of. Federal Government and after the 

Provincial Government enacted Kltyber Palditunkhwa, Civil Servants 

(Amendment)' Act, 1973. where under Section 11(b) of the Act ibid, 
devolved employees of the Federal Government were declared Civil 
Servants of the Kltyber PakJtiunldtwa Province before the commencement of 

18" Corlstituljonal (Amendment Act, 2010) for all intents and purposes. 
That later on (he Provincial Government approved Health Allowance at the 

rate of one rupning basic pay to these devolved employees working in the ' 
Special Education Institutions from the date of their devolution to the 

. Provincial Government. I'hat the employees of Special IMucation institution
I '

under the Federal Government -were receiving Health Allowance which had 

been stopped/deducted from their salaries against which the said employees 

prelerrcd service appeals before the Honourable Federal Service Tribunal, 
Islamabad anc( the same have been allowed in favor of the employees vide 

judgments datpd 05.10.20L5, 11.01.2016 and 18.07.2017 and the employees 

of Social Education Institutions, declared entitle lor receiving of the health 

alloivance. That the respondent Department feeling aggrieved from the 

judgments off’edcral Service Tribunal, Islamabad filed CPfA No. 811/2016
will title ol (Federal Government of Pakistan through Secretary Capital 
Acininistration etc; VS Muhammad Attiq Ur Rchman & others) before 

the Hon’ble Sppreme Court of Palcisian and the same has been dismissed by 

ne Supreme, Court vide its judgment dated 17.01.2018 and' declared 

entitlement ofthe employees of Special Education Institutions for 

of health allowance. That it is pertinent to mention that the Government of 

Khyber Pakhtunkhwa Finance Department. issued Notification dated

/V^/l receiving



r 25.11.2019 in implcmcnlaiion of the judgment passed by the Ilon’blc 

Supreme Coujt of Pakistan in C.P No. 811/2016 and approved Health 

Allowance to^ the employees of Special Education Institution of the Kliybcr 

Pakhtunkhwa! from tlic date of their devolution to the Province. That it is 
also pertinenf to mention that in light of the Judgment of the llon’ble 

Supreme Coijrt of Pakistan and Notification of iJic 1-inancc Dcpanmcni, 
Health Allowance has been granted/allowcd to die employees of the Special 
Education Int?titutions but the same benefit has not been extended to all 
employees, lhat the applicant time and again requested the authority 

concerned for the grant of Health Allowance in light of the Principle of 

Consistency but no reply has been received from the quarter concerned. 'Fhat 
the applicant feeling aggrieved Irom the inaction of the authority concerhed 

by not allowijig/granting Health Allowance similarly to the other employees 

of Special Education Institutions preferred the instant Departmental appeal 
before your gpod self for the grant of Health Allowance.

It is therefore, most humbly prayed that on acceptance of this 

Departmcnial ^ppeal the concerned authority may very kindly be direeted to 

gi^it/aliow hejalth allowance as per directions of lion’ble Supreme Court of 

Pakistan and Notification dated 25.11.2019 of the Finance Department from 

the date of devolution 

PaklitunkJiwa. I
to the Provincial Government of Khyber

Dated: 19.04:2022.

{•l^i^dicntly

FAZAL MABOOD, 
Hx-jsr;i'(BPS-i6),

Centre for Mentally Retarded and 

Physically Handicapped Children, Peshawar ‘

\ .
\

/
/

. /

I
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WAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

OF 2022

(APPELLANT)
(PLAINTIFF)
(PETITIONER)A,

VERSUS

(RESPONDENT)
(DEFENDANT)Special Education Devartment

I/4e fV)aJa:^z?c/
Do hereby^appoint and constitute MIR ZAMAN SAFI,
Advocate, High Court, Peshawar to appear, plead, act, 
compromise, withdraw or refer to arbitration for me/us as my/our 

Counsel/Advocate in the above noted matter, without any liability 

for his default and with the authority to engage/appoint any other 

Advocate Counsel on my/our cost. I/we authorize the said 

Advocate to deposit, withdraw and receive on my/our behalf all 

and amounts payable or deposited on my/our account in thesums 

above noted matter.

/ /2022Dated.

CLIENT

H
accepted

MIR ZAMAN SAFI 
ADVOCATE

OFFICE:
Room No. 6-E, 5^^ Floor,
Rahim Medical Centre, G. T Road, 
Hashtnagri, Peshawar.
Mobile No.0333-9991564 

0317-9743003


