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The appeal of Syed Nabi Hussain presented today by Mr. Mir Zaman
Advocate. It is fixed for preliminary hearing before Single Bench at Peshawar
on 03-08-2022 . Notices be issued to appellant and his counsel for the date

fixed.
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1. This appeal has been presented by: I‘/ /1'5 foman Jo*" :

Whether Counsel / Appellant / Respondent / Deponent have sighed the
requisite documents?

Whether Appeal is within time?

Whether the enactment under which the appeal is filed mentioned?

Whether affidavit is appended?

Whether affidavit is duly attested by competent oath commissioner?

2
3
4.
5. Whether the enactment under which the appeal is filed is correct?
6
7
8

Whether appeal/annexures are properly paged?

Whether certificate regarding filing any earlier appeal on the
subject, furnished? '

10. | Whether annexures are legible?

11, Whether annexures are attested?

12. Whether copies of annexures are readable/clear?

13. | Whether copy of appeal is delivered to A.G/D.A.G?

Whether Power of Attorney of the Counsel engaged is attested and
signed by petitioner/appellant/respondents?

15. | Whether numbers of referred cases given are correct?

16. | Whether appeal contains cuttings/overwriting?

17. Whether list of books has been provided at the end of the appeal?

18. Whether case relate to this Court?

19. Whether requisite number of spare copies attached?
20. Whether complete spare copy is filed in separate file cover?
21. Whether addresses of parties given are complete?

22. Whether index filed?
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23, Whether index is correct?

24. | Whether Security and Process Fee deposited? on

Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules 1974
25. | Rule 11, notice along with copy of appeal and annexures has been sent
to respondents? on

26 Whether copies of comments/reply/rejoinder submitted? on

Whether copies of comments/reply/rejoinder provided to opposite

27, party? on

It is certified that formalities/documentation as required in the above table have been fulfilled.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

! tukhw.
Khywe? Pajr?-i‘bunal

APPEAL NO-/-_}_’&/mzz Servies %

piary Ne-
Mr. Syed Nabi Hussain, SSET (retired) (BPS-17), - @%/0% 2
Centre for RCDC Booni, Chitral. Date
................................................................. APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar. :
2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.
3- The Secretary Social Welfare, Special Education & Women Empowerment
" Department, Khyber Pakhtunkhwa, Peshawar.
4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.
5- The Director of Social Welfare, Special Education & Women Empowerment

Department, Khyber Pakhtunkhwa, Peshawar.
..................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO THE DEVOLVED EMPLOYEES OF THE
SPECIAL EDUCATION DEPARTMENT WITH EFFECT FROM
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:
That on acceptance of this appeal the respondents may kindly be
directed to grant/allow professional allowance to the appellant in light
of the judgment of Apex Court and Notification dated 25.11.2019 from
dt_@ﬂd“ythe date of devolution under the 18" Constitutional Amendment to the

ite
Wk Provincial Government i.e. w.c.f January, 2012. Any other remedy
“égmtmwhich this august Tribunal deems fit that may also be awarded in favor
of the appellant. -
R/SHEWETH:
ON FACTS:
1-  That the appellant has served the respondent Department as Senior

Special Education Teacher (BPS-17) for quite considerable period quite
efficiently and up to the entire satisfaction of his superiors and has got
retired from Government service vide order dated 28.03.2019 on

superannuation basis.

5. That the Institutions of Special Education were working under the control
of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal



(9

Government were declared Civil Servants of the Khyber Pakhtunkhwa
Province before the commencement of 18" Constitutional (Amendment
Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.042011 is - attached as
ATITICX UL v e veveneseancasssssnssossasssnssssnssesnanssssestsssssssssstsecsssssnns A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role

‘assigned to the colleagues of the appellant was not less than the

professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities  against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed”. Copies of the judgment, compliance
letters are attached as aNNEXUIE...veveiiereerieasreineiseniinnaionen C&D.

That the Provincial Government also approved Health Allowance at the

rate of one running basic pay to. the devolved employees working in the
Special Education Institutions from the date of their devolution to' the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached S ANNEXUIE...veveeriererrieierisiascnrontenssessncnsnsoraacns E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employces of Special
Education Institutions against which colleagues of appellant filed writ |
petition No.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health

Allowance shall not.be deducted from the petitioners. Copy of the order

of Peshawar High Court is attached as annexure..c...ceveueerenanencenes F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
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for approval and the same has been placed before the Provincial Cabinet
for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as annexure.......... ceeeesecnssssiensesennas G & H.

8-  That the appellant time and again requested the authorities for the grant
of health allowance similarly to the devolved employees in light of the
principal of consistency but the authority kept mum on the consecutive
requests of the appellant and finally the appellant got retired from
Government Service on superannuation basis (60 years) vide order dated
28.03.2019. Copy of the retirement order is attached as
ANNEXULC.uersrssssessessrarsrsansrsssssssssnnce essssassnancesssessnsssencerunnans 1.

9-  That after retirement of the appellant the Finance Department also issued
Notification dated 25.11.2019 in light of the judgment of Hon’ble
Supreme Court of Pakistan in Civil Appeal No.811/2016 and allowed the
Health Allowance to the employees of Special Lducatlon Institutions
with effect from the date of devolution under the 18" Constitutional
Amendment. Copy of the Notification dated 25.11. 2019 is attached as
ANNEXULCu e venrerescesrrresasssssasssasssssansssaas feeeeerrasssesnrannnssssaanasent |

10- That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant filed departmental appeal before the appellate
authority for the grant of health allowance similarly to the other
employees but of no avail. Copy of the Departmiental appeal is attached
QS ANNEXUIC s eeresaanssessssssssssssassssssrssssassssnnnsssssssssassssssssnnnscns K.

11- That appellant feeling aggrieved and having no other remedy but to file
the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance
to the appellant is against the law, facts, norms of natural justice and
materials on the record.

B- That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973. | : ' o

C- That the inaction of the respondents is discriminatory and is clear v1olat10n
‘of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

D- That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite. of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11. 2019 of the Finance

Department.



E- That as the act of the respondents is illegal, unconstitutional, without any
legal authority and not only discriminatory but is also the result of malafide
~ on the part of respondents.

F- That appellant has the vested right of equal treatment before law and the act
~ of the respondents to deprive the petitioners from the health allowance is
_unconstitutional and clear violation of fundamental rights.

G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Educatlon Department.

I- That the petitioners seeks permission of lhls Honorable Court to raise any

other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for. _

YED NAB USSAIN
THROUGH 'Y

MIR ZAMAN SAFI
~ ADVOCATE

. CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties:

<
-~

M

DEP T

LIST OF BOOKS:

- CONSTITUTION OF PAKISTAN, 1973
2-  SERVICES LAWS BOOKS
3-  ANY O I’HER CASE LAW AS PER NEED



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
- PESHAWAR

APPEAL NO. 12022
SYED NABI HUSSAIN - VS SPECIAL EDUCATION DEPTT:

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

MIR ZA SAFI,
Advocate
High Court, Peshawar




BETTER COPY OF ANNEXURE-A

No. F, 11-19/2011-Coord (Pt)
Government of Pakistan
Mmlstry of Social Wclfare & Speclal qucatlon

Islamabad the 1 Aprll 2011

N.OTIFICATION |

On reorgamzatlon of Federal Secretarlat in’ pursuance of Constitution (Eighteenth
Amendment) Act, 2010 (Act No.X of 2010) the following' Centres under the
Ministry of Social Welfare & Special Education are transferred to the Social
Welfare & Special Education Department Government of Khyber Pakh unkhwa.

Special Education Centres for Mcntally Retarted Chlldrcn D I Khan.
Special Education Centres for Hearing Impalred Children, Swat.

National Special Education Complex Mardan. -

Vocational Training Centres, for Disabled person, Mardan.

Special Education Centres for Visually Handicapped Children; 'Kohat.
National Special Education. Complex (PHC, MRC, VHC & HIC) Peshawar
Hostel Facilities National Special Education Complex, Peshawar.
Vocational Training Centres for Disabled Person Peshawar.

. Special Education Centre for Visually Handicapped Childrer, Charsadda..
10.Special Educatlon Centre for phy51cal handlcapped Children, Abbottabad.

@@ﬂ?\-&ﬂewww

¢ ' ~ (Muhammad Altat)
‘ Section Officer (Admin)
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o bccx‘c(m) C'.I)n( il Admnusu.t('on & Dc.w.lo,,.m.u( Division,
o Scc:u.u'\' Finance-Division .md AGPR, Islamabad.
- Date of Institution : 04.04_.20!6. cte.
Datc of hearing, . @ 17.07.2017
Date of Judgment :18.07.2017 _ %

Before: Syed R.;ﬁquc Hussain Slmh, and
S Sycd Muhammad Hamid, Members,

Present: . er. Muhammad Anwar Mu;,hal Adyocwlc for: the

.. appellonts.
A

Sycd /:l-c-lluamm Kazmi, ~Assistant Attorney

General for-the respondents with Vi/s Arshad Anrjum. : i
. Assistin{ Dircctor, CA & D, Naveed Akhter, Section - \
- Qfficer, Fm'mcr Division, Azhar Nadcom Ajvan,
- Assistanl Acconnts Officer and, Muh.unm.1d Ja?bar,

bu*mr Amluor A(:l’u\ as . R.

g —

W

JUDGMENT = ?
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PlMS ¥ Tederal Gavt. I‘ul) clinic, CDA, 1CT, Pakistan R.ulw.tya and I'u u’.tl I
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-No.3.784l201‘l '458/’20N and 40(17/"(1;4 which were disposcd” ol by the
‘Jon® ble Islamubad llz;.lz (..uml lsl.uu.lb.lcl wdu order d.m.d 17.09.2018 is -

the following i manncr.

Y

-

2 -
aud ..5.03.-0”: Thc St.uc .m. (..l])ll.ll /\dnmmlr.umn A_ Dcv«.lnpmcnl

l)n'nmn (( /\&l)l)) vidé leties: ll.ltLd 06.08.2012 sillowed Ih..slth Allowance

o 24 pusmuwl of’ Dm.ctm.alc General o Specizl 1 dux..mun (DGSE) und

th AGPR, Isl.xmabad .'sl:xrlud p.:ym-' the said AIlow.ancc to these pcrsonnt.l

with elice !mm IH L0, l)m- lu zlv.uumu:mw.' u-.llnn ul \u.rculr\‘

_CA.\DI) the unpioysc;- of’ l)GbL star lcd agitating. the: mnltcr witli him who

vilde lcl‘t"‘ dat cd 13.03.201; * .llluwul lh..xl:h Allowance to all the unploycc

of 16 msllullums of DG vl...uml allicd education Cz.ulr'.\, cte, in vu.w ol

' .funcnom and the services hung rcndz.rul by lhcm in prnwdmg Health

Scrvices (o' the d:sablcd amd special eliildren wul; (.rn.c: fronv 01.01.2012

and the AGPR accorduwlv started paying the said .nllmv..m to them, The

_ AGPI\ vide lclu.r dalcd 0s, Ob 2014 mloum.d the Dm.ctox Gcm.r.ll DGbL

lhal I‘mancu. Division had ne pmvulul Imclcu allocation for the year 2014

2015. for the said Allowance, hcm.c. llu. payment of saw Al lowancc be

stoppcd by submutmg !hc camputer chnnpcs lhmuph concerned DDOQs,

: Subscqucnﬂy the I m.-uu.. Division .nllm..ucd bmlg,c‘l lfor lhc said Allcw.mc»

but the CA&DD parkcd the budget.and’ later on allocatcd thc same to somc

other arganization. BDeing agpricved ol':.lo;)pugc'oflhc saic Allowance vide ,

letter  dated 05.08.2014 .the 1ﬂ'i.:ctc'd ~employees  Iiled  Writ Petition

XXX XXX XXX
“4,  In the lz-'h( of the above, the instant petition
alon«w:lh the connected petitions. are - converied _into
Tepresentations deemed (o be pending betore the learned
Sccrctary CADD. The learncd Scerctary CADD shall

. aflford an oppartunity of - hearing (0. an  authorized

’ represcentative ol the pcmmncr': and, thereafler pass a -

spciking order. I is expected that the ::uu.rcl.lry shall,
inter alia, take into consideration:

a) -the al ﬁd.w:l dated 26.3.2015 filcd by the Su.:ct.ar)'
Firmuiee, <Iunm. the procecdings before this Court'

: b) the St that in some-cases the Health /\llowancc
©was paid to the cmpuos ccs hy the AGI'R p...'su;u'u
et approval given by the CADD; ‘

c) The oquest nunle by aind un hclnll nf' tlu.
petisioners that in the circumstances recavery of

. the. Health Alln\\..l.lcc would cm\c immense
hatd ship:- ad »

d) The lact ‘that the petitioners arc. emiployces of
“;‘) difTerent tlup.:r‘nwm s -entitios | under the

eAta LY.

M—;\S,}-Ah—‘mw ' ' - 1¥\‘§‘&%/MV .




e . o ’— C ' 'X _',51':5[.0_ b:l:‘t(l()t:SlZUlh, cle, witls M5,

LT e D Lo _.ulnmustmlwu umuol al Lf\l)!).lml llwn.lm'\., the.
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: : : 'cnn\rdu.mlmn in the light of status of eneh
’ u.h.p.arlmu.m or u:m) wp-lrat;.ly '

8% In order to-meel | e ‘ends of justice, it would b
T ,ap—»rop.-:aw ‘that p.covcry of theHealth Allowanec alrcady
Farly paid 1o the. cmploytes is, recovered after, a speaking order hus
’ been pu'cd by thc Jcarncd: Sceretary. It s cxpected that dic | -
SS\. retary CADD :,h‘xll pass a spcakmg order pn.fcrab!v withih . . ¢
~ 90-days.” :

NN | LXNR : o NN

iy o The Seerelury ("/\.\l)l) .slur perusing e rev uu' nml aifording the
oppmluq:ly nf lu..lrmL_ o llu. authorized 1cprc-.cuhlwcs ol lhl.
' \ . L petitioners - S(now -l["p\.".llﬂb) on - 14,03.20106 pasm.d the oriler dated , I
21.03.2016 and dccl'm,d the (.A&.DD‘s fetier ‘duted  13.03 2016 | ;

~:xllowmg Health :\llmv.mu. {0 llu. PDGSE unpluyw.. wiki uvl'ul againnt
‘ the rules, \'o:d .xh mmo .md duructcd the AGI’R.lo recover .\lu. said

Allow:mcc from their salancs m casy, mslnllmcms. :

2. In lhxs backdrop, Uu: nppcll'mls ﬁlud the instant uppc:\h with

Y

1110 followmg pr'Wcr. .

I s, mcrcfon., most respectlutly pt"lycll Lh-u the:
‘appellant being. cntitled to Health- Allowan:sc being
covered under category of Hcalth Persoiincl, the said | v
order dated  21.03.2016- py _respondent No.l may

therelore, be set aside and it be declared that the uction
‘o respondent Mo. 1 i withdriwving the suid xllov'am,a.
and rccovery thereof from the salarics of appellants, 15
malafide, illegal, violatjive of principlcs of locus|
pocmlwlmc. unfair, . unjust, uurcasomblc. arbilrary.
fancilul and capricious and ‘that arc entitled 10 receive
the same, {Ton the d'\lx. it his bcc.n withdrawn and

stopped from paymcnl

3. . The lc.xrmd uouu:.c.l ("or the ..lppclldhl.x azgued tha the

.appcllants being FFederal governiment | Survanls under Article 2407 of
" Constitution of the Islumic Republic of pakistan, 1973 and covercd nndcl ' 5
Scction 2 (o) of Civil Scrvants Acl, 1973 were' c.nmlud to all pa nnd' 3

allowances pn..s\.nbud by Federai Government for its «..mployc\.,:.. Fhirther -

- No 2(13)12_.2/"011 d—ucd 106.02.2012 -was’ unambxguous and lum‘ly .

ol [lealth ‘Allmwvance. 1o .\li hicalth pumn \cli‘m_.

s0id 2

i

|

stalcd that financial dircetive ‘contained in Mnm:.tr) of Finance |O-M. |
1

i

A supuhu..d admissibility
cmplovmcm ol tederal Govu'mm.ul in BPS ‘Schume but d :spxlc ths

©

aotification of the Finanee Division, the appelh ks were dumwud of lhl;-:=

.

. . . . l o:‘ L * 3
. : _ . Redoral & "qo..f‘ jeunal - . L !
19k ‘l'.)'..ﬂf, . ' Lo . - . i
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4
f-i‘."““ . benefits. Ul "'l‘PO'I of hm \’L.rsibn the learned. counsel for the
nppcll‘mts rcfcrr:d 1o the' mdgum.m.. o' I°s "r dated 05.10.2015, 11,01 2016,

18! 05 20!6‘.1mt 14,12, ’mo pil .\.\cd in Appcnl't No... SHRICS/22018, 867 in
72(R)C$/’Ol‘.:. 170 o 1187; sy g, msm\)(_sxzou & "IRL o

40‘(1{)CS/"016 and pnw.d for the - sanc relief? Tlu. Ic.nrncd counse!

“v\.hcmcntlyvargucd that the .LSpOlld(.l‘ll I'manct. Dl\'mon wp

and cold in lhc same breath %, on the one h.md it lmd admitied Whe clitim of

lhk o\p‘)‘.llu-u.. ’u pava 9 ul lu‘.ll 'n'lo-l\\'lsﬂ' (.l,-l 1{.‘ ::zsﬁ' u] llls ll":it b

lsiamabad ngh Court, lslamal)ad while, on xhc other hand, the
“the same claim vide order tl.\(\.d 21 L3.2

3 du.hm.d

010 1[(. cotitehedced (lt.x( the l)cm.l'l

-once ranted and acted upnn had ereated ] vested right Wihich could not be

_ \\‘it‘hdrawn umlalcrallv. in violauon of ;mncmlc or naturaljustice, The

Teamed (.omm.l lnr tIn. .umwtl.m} lastly ar gued that impugned orders were

'\'Old ab iaitio, corame- -non-judice T and ln\'in[: neo s.muxlv ol {nw . ag

wn(!ulrms‘.ll / \mpp ape ol '.:l.uy mnounicd o punishment swhich could not
be awarded without adopling, the duc’ process of Faw. prnvulctl under the
Qovunmual Scerevants (15 llu. feney nml s upluu.) l\ulu. 1973
|
: i
4, © The nppc’tls were rcsnlul by the rcs:ponduus ll was stated

=

lhm the said nllowmuc wits Lol .uluu«:.t.nblg to the appcllanls as they did ne
1

paisonnel because h(.‘lllll personnel meant.
' -a person wheo- hcld a post in'any institute or orgamzauon dclwcrm 3 serviccs

>

- fan umlt‘r th7 deiinition of hul;l:

“in.the health scctor and mcludcd in Scllcdult,-l It was further submitted tha
the Health Allowance wis 1llowcd prov:.,lonallv o the Appellants By the
AGPR on the basis of C(\DD Division's letter dated “ u6, 0°...012 but
-'subscqucnuy that Davxs:on senta rcfcrcucc to the Finance D:vmm lo scck
its concurrenee for adnn<51bll|ly of I-h.‘:lll: Allow.-mcc which regr ctted the
“samec on 14.03.2013 on.the ground ‘that lhcy were involved.in the process
of cducation; training - -and rehabilittion of disabicd <.luldn.n il persons |
with (ll.‘s-lblllllts and; hence, cnuld not-be declared as hc.nllh pursonnel (o
become entitled for the .s.mi .xllnw.mcc. The CADD on 13, 03.2013 in its
conumunicition to AGPR conveyed snm.m)n of the Health- Allowance o -
DGSE cmployecs without cuncurrcncx. of the Finance Dmsu.n ané the
AGPR  made provisional ravment” o the - appcllants. whu.h was
subsc.qucnlly dmmmmucd .tl er verificition of ulutlcmuu in ordt,r io

prevent the misuse of thm n'im\an‘.c by non-cntitled pcrsomn:l.‘ It was -

submitied by respoident No.2 that health :nlIO\V:n'ncc_ was granted-with the

s blowving hot
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(@/ _ '_ S 5 .} .«m’s tw 573(1()%;:»‘/7.0:6; cl'c.:wil'la M.P's.

.lpprn\"ll ot the’ Piime Mmu.lcr. lhmugh

lhru. lt.dural Gu\'cmmcm Iiospuals i.c. Pakistan Institulc of Medicul
: :scu.m.c:.. l- O Polvcluuc and N.mon.ll lnsumlc of Rehabilitation. Medicine.,

l'!u. D:rc;:lorxu. (u.m.rn! of Special- I:(luc:xlum & .Soc;.:l Wellure, I)cmg an-

uluc:llmln! Dbody, ds,.llt wilh® the - plocca» of cduc.xuon. Lrauuug and

n.lmbthl.mon of disabled ch:ldrcn and pcrsom. avith cl:sabnhlzu., which was-

e -

carricd oul, by .1 mu.u-vrof‘css:onal lcam mcludmg lcachcrs professionals,
douor\. .xdmuu..u.nmrs,, ministerial and suppartive / .am.xll.uy stall did not
fall" within the ambit of health organization and could not bc~(lccinrcd as
- *health pt.rsonncl‘ o get the said allowance. The u.spmult,m Nu:J e
AGPR in its parawm comments subniilted lhat the identical cases-tilled Dr.
I-‘arkh F. LOdhl, ete. vs Sccrctnry Fmancc were still pending before the

"Hon'ble Suprcmc Court of Paklslan.

S Wc heard the lc:xrncd counsd}for the partits and perused the
. ) _x:écord. M s . - .
6. llu. hc:xllh .I"()W.UICL t.qu.xl o anc basxc pny o["rum{ing salary

was granted . to the hcallh pc.rsmuu.l i the unpluynu.ut ol Vederal
Govc.mmcm. m HIS Seheme, willi c.llu,t from 0101, 2012 It was uuulo.
admxsszblc to non-cll.uc-ll cadres. In rcply to a qm.ry raiscd by AGPR vide
lct(cr No.TMIlb-Gd’CbllP/l 11’51201! 121186 d.:lcd 12. 03 20]2 the

172 datcd 27.03 2012 lunus!u,d duf inition or the hcallh pcrsonml by e.hlm;, '
that *health pcrsonncl' meant a persons who hicld a post in any institute or
organization delivering scrvices in - llw health scelor and included in
Schedule-], but did uol mcludc pcrson who was on deputation to the
Federal Govcmmcul I'rom any Provinee or othcr authority and whd was on
contract, or on work charged b'lSlS or who was paid {rom contmgcnc:cs.

-The appcllants are ncither clcpuhuomsts lrom any Province or other

. authonty nor have ‘been, cngngcd on contract Jor on work'charnrd Lasis.
- They are also not being paid from commguncu.s. On the coul.r.xry. llxcv are

civil scrvants unduer su.lnon 2 (b) of the Civil . bcrv.mlz. Acl 1973 and-are, -

dchvcrmg services to the disabled children'/ persons. The bencficiarics /
appellants compriscd of Academic and Administrative Cadres. According
to the definition ['umnhcd by the Finance Division vide lhur u.0. dated -
27.03 2012 lhc appcll.mls are entitled 16 hc'mh allowance, In paras-6-& 7
‘under Facts of parawxsc comments filed bclorc the qu:1'b!;'1§lan3_;xbad I'Iagh

f\ ﬂ{\f{\q'\ ('1..! t' Es:

B D I

“ : '.0 K ,‘. ’ |stgsesh - .
"c'.!.:':"-'ﬂ Loeule 1) sl
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i aununary spuc:l:cally movu.i for -
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(l 5(!) lo 57T(R)(..°o/"0l( cl«.. willy M. l'

. Coun 1slam.lbad on' bch.m of .Su.n.l:lry l'mam.c D:v:swn in Wnl l’o.nuoll

s Nn.4007.'2014 it was catc"orzcnlly admlllui th.u in Apnl 2014 Minis stry ol
CADD ag:lm submitted N 1S/ BOx. contnmmg a pmvmon of Rs.100 million

Cas HPA for DGSL‘. for fi f'u'mu.tl ycm' 2014 IS howwcr, DEA rct'il.';(:d (ol

cendorse lhc NIS 7/ BOs. anel forcz.fully dcduclcd A amount of Rs,92,542
million of HPA Ic:wm" .7.458, million_for- thc, Petitioners  (now

' :\ppcllnm..) i.c, 24 cmplow.s.. who beloiged to medical profcsswn and came .

under the criteria ' of cntitlement of HPA, as per DI'A, (CADD)
_undcrslandm;_; DO lcm.r dated  09.05.2014 was  issucd "by' FA’s
Organization 10 AGPR for stoppagc of HPA to noa-catitled employces. and
it was dut)' of AGPR 10 take “action on the said - letter 5:\6 decide
:cnltllcmcnt. It was prayed tlml the pc(il:on was an .ld:mmslranvu 1ssm‘ witly
b CADD & DGSIE, therelore, the I ‘inange l)nvu.won be ‘excluded l'mm the Jist
of' s rcspondcnl\. Now the Finance Division has came Up ‘With clnf!crcul

stancl, It is nat alfowed .mpml).uc and u.pmh.m.. No ltlL,iC.ll u.ply hag

been submited” by the ruponduux for d\.prw:m- (hc appellants of their.

‘lcgllnmalc rights. A lar&,&. num[n.n ofuuploy&.cs of llu. Federal Guvu:um.nl

:umlarly placcd. are getting the said .ulvannpc Why, then, the appellants
~ be deprived, s not clear from what has been wnucn in the commicnts belore
the Ilon® bic lalhmabw llu:h (_omt lalmnabad and’ the Federat Scrvncc

Tribunal."This scems lo be d:scrumuatory lrcatmcnt oftcndmg Aruclc. 4 & -

-25 of the Constitution of Islamic chubhc of Pakxslan 1973, 1~urthc.r. the
- appc!lanls have been dirccted IJ\' respondent No.l to. rchmd' the paid
amount wh:cln is against the principic of iocus pocmlcnlmc bcc.tusc the
I'low’ ble! Suprcmc Court of Pak:smn lms conmslcnlly held that the. benefit
once granted and aclcd upon created a vested right ‘which could not be
wnhdrawn umlatcrally._m \':plauon of natural justice. It .is an cslabl:shcd'
ia’w that benelits reecived by a cml vcrvanl cv<.n under l.l'l‘()l)COllb mdu’

passcd by the compclcm .mllmuly without nny wlt on the p.u't ol civil

servant could  mot be recovered 'cvcn il the benelicial order’ w.ns'

sulmcqucnlly wnhdmwn or ru.tiﬁuf We. are l'oruhul to take this viciy in.
the h"hl of the Judc'mcnl of Hon'blc Suprc:uc Courl of Pausl..n reported in
PLD 1992 sSC :z07. chce. o th:s extent, lhc nnpuwm.d orders are not

legally sustainable and liablc to be sct audu. <

7. Wc would like to makc an cmph'15'5 on the Judgmcnls of (hc

'-Tnbunal in Appcals No.:za(k)csnms and 381 to 405(R)CS/“016 dated .
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\ impugned orders d.m.d 21.03.

et

O e TR A ¥ o - S
..u...L. LT Lyt

) e PR ot

T i n.ulg,tsr.-um. vte. with LIS,

22016 whercin the \.onuovuw relating 1o l-lwllh

-oem

03.10.2013 ang 14.1

" Allowance ha\ already been u\ul\'cd Wlu.n confwnu.d with the suid taet,

the rcsponduu\ ha\'c .ulLd 10 (lcm the facl, As sm.l), the sction of {hc

r»spondcms .tp[h_.u:. to be inconsistent in the light of lhc .nlmum.nl:om.d

judgments on uccount ol A u:lc 25 of the Constitution which guarantccs

L\]Udl rights -und equal plolt‘&.llon of law for cvery. citizen. To cnsure

umfomm\' rule ol consistency must be applicd while com.xdn.rmg the casc

ol e uppuilunl. Sinee the Fha*ble Apes ot vidde i |m!rnu||t I tho

case reported s 1996 SCMR 1185 has .xlu,.uly held that “rule ol pood
governince demandy ihai the b-.m.,ﬁ-s ot the :mul d\.u:.lon be l..}sl!.ll(lbl,l o

other civil servants also, whu nmy not’ be partics lo the llllbnlmn, m.*.l:..td of’
compclling them 10 approach the ‘lnbpnal or any othcr legal forum. Hcpc
the claim of the appellants is rcqmrcd to be dcc:dcd on the same annlogy /

v principle as framed in the cascs of Dr. F an'ukh Fiaz Lodlu and others by thc

Tribunal vide its judgment dated 05 10: 2015 {1 Ol .2016 and 14, 12 2019.

S. l'orcgomg m vicw and 1ollowmg thc rule of consxstcncy. thc

2016 and 25.03. 2016 ‘are sct .mdc ;vuh i
direction to the n.spondcms to continue the Iealth Allowancc .xlrt.ndy
granted (o the appellants sinee ’UIQ. and o relund all deduction made in

> ' \:omphuncc with the unpubuml wr xh.u-. within o pulud ol une manth from

thie date the vopy ul this jindpnient is receivanl i thair ofTice. Since the muin

cn . .
appeals have been gecepled, vise. Patitions are elso accepled.

v, Judgasent o apply Wl the titted sippeals mutiatis mutandis,
10. There shatl be no order as to costs, ‘ -
11. Partics shall be informicd-accordingly. - t

o - MI'.‘rHJI‘.R\ .. MEMBER '
" ISLAMABAD: - o .
18.07.2017 - | ‘ :
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“ 05.1'0.:20,'115 and - 14.12.2016 ‘wherein the controversy 'relatin_g_‘tc; Health
* Allowance has already been resolved. When confronted with the said fact,

the respoﬁ'dents have failed to deny the fact. As such, the.action of . the’
respondents appears to be inconsistent in the light of the aforementioned

: judgments on account of Article' 25 of the Constitution which guarantees
‘equal rights and equal protection of law for every citizen. To ensure’

uniformity, rule of consistency must be applied while considering the case of
the appellanfé. Since the Hon’ble Apex Court vide its judgment in the case .
reported as 1996 SCMR 1185 has already held that “rule of good
governance demands that the benefits of the said decision be extended 10
other civil servants also, who may not be pafties to the litigation, instead of
compelling them to approach-the tribunal of any other legal forum.. Hence,
the claim of the appellants is required to be decided on the same
analogy/principle as framed in the cases of Dr. Farrukh Faiz Lodhi and’
others by the Tribunal vide its judgment dated 05.10.2015, 11.01.2016 and

14.12.2016.

Forgoing in view and following the rule of consistency, the impugned orders

8.

B dated 21.03.2016 and 75.03.2016 are set aside with direction to the
respondents to continue the Health Allowance alrzady granted to the

- appellants since 2012, and to refund all deduction made in compliance with

the impugned orders within a period of one month from the date of copy of
this judgment is received in their office, Since the main appeal have be
accepted Misc. Petition are also accepted.

9.  Judgment to apply all the titled mutatis mutandis.

" 10. There shall be no order as to costs. '

11. Parties shall be informed accordingly.

ISLAMABAD D

18.07.2017 o | | ' ; %g:\'@‘“"
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Muhammad Atuque ur Rehman o C C’ -
etc. . (in C.A.811/2016) i
. , | |
...Respondents(s)
: _ , o i
For the Appellant(s) Mr. Sajid Ilyas Bhatti, DAG
(in all cases) . Syed Rifagat Hussain Shah, AOR
- Ms. Saadia Kanwal, S.0O Fin. i
Mr. Abid Hussain Channa, $.0 Fin. ]
Mr. Sajid Javed, Asstt. Legal Fln
; Mr. Abdul Razzag, AAO MEG

Rawalpmdl . -
For the Respondent(s) In-person
For the Respondent(s) Mr. Muhammad Ilyas Lodhi, ASC é*g
(in C.A.216/16), / Malik Itaat Hussain Awan, ASC 4
Amicus Curiae: ,uy Mr. Muhammad Makhdoom Ali :
' A Khan, Sr. ASC ;
‘ Mr. Sikandar Bashir Mohmand, ASC: ’
Date of Hearing '17.01.2018.
o . _ i
JUDGMENT ‘ &

UMAR ATA BANDIAL, J .— By leave of this’ Court ‘i _

granted on 23.02.2016, 01.4.2016 and 12.12.2017 in the

several connected appeals before us, the appellant Federal

Government challenges the judgments delivered: on common

questions of fact and law by the learned Federal Service Tribunalﬂ

on 05.10.2015, 11.01.2016 and 18.07.2017. The judgments

impugned in the connected appeals declare the respondent

employees of different institutions functioning 'u'ndcr - the

' D1rectoratc General of Spemal Education (“DGSE”) to be entitled |

to payment of Health Allowance granted by the Federal
Government vide its Ofﬁce Memoranda dated 04.02.2012 and

06.2.2012. These Memoranda are issued by the Finance Division

(Regulations Wing) Govemment of Paklsfan pursuant to-

approval granted by the Prime Minister under the Rules of >

Business, 1973. It would be useful to reproduce the two

RS T R

e
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i memoranda containing the terms and conditions for the grant of ' .o

Health Allowance to eligible persons:’

)

4 . : ' “Government of Pakistan
] . 'Finance Division
i (Regulations Wing) .

A F.No.2(13}R-2/2011 - Islamabad, the 04th Feb,2012 . _ B i

S
. A

. OFFICE MEMORANDUM . - o z
\ Subject:  GRANT OF ADHOC ALLOWANCE EQUALTO - - 2 I

Y ONE_BASIC_PAY AT THE INITIAL OF THE : . : ;
,“ ) SCALE TO THE HEALTH PERSONNEL IN BPS . : “; i
SCHEME. . . . . i i

\ ' The undersigned is directed to say that the i .
R Ordinance No.VI of 2011 that sanctioned the Career Structure for o ] |
. ‘ ) Health. Personnel Scheme (CSHP) has lapsed on 26.12.2011. ‘ . ; |
“\ Accordingly, CSHP is no longer in the field and all health personnel - ' ‘
have consequently reverted to -the BPS scheme. In order to ‘ i
\ compensate health personnel for the loss of ‘benefits sought under !
' CSHP while preserving their status as Civil Servants, it has been H
! decided by the Federal Government to grant adhoc allowance equal . '
1to one basic pay at the initial of the scale to the health personnel ' ;
in the employment of Federal Government, in BPS scheme, with 4 L
effect from 1%t January, 2012, This will be in addition to their : o :
existing pay/allowances in BPS Scheme. : : j S

2. This Division's OM No.2(13)R-2/2011-698 dated 17 - i
November, 2011 may be treated as withdrawn w.e.f. 26. 12.2011. - [

Sdf- - :
(M. Munir Sadiq} ' i 3
Deputy Secretary (R-I)” - : _ i "

i

“Government of Pakistan
Finance Division
(Regulations Wing} : : ' i [

| F.No.2(13)R-2/2011-777 Islamiabad, the 06t February,2012 - {
' OFFICE MEMORANDUM : - ' '

Subject: = GRANT OF ADHOC ALLOWANCE EQUAL TO ONE .
- BASIC PAY OF RUNNING SALARY TO THE HEALTH
ERSONNEL IN BPS SCHEME. '_

PERSONNEL IN BPS SCHEME.

In continuation of Finance,’ Division’s O.M.
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the
Federal Government to_grant benefit of one -basi¢ pay of running !
salary _as_Health Allowance to the health personnel in the i
employment of Federal Governiment, in BPS scheme, with effect - g k
/ from 1%t January, 2012. This will be in addition to their existing | d

allowances in BPS Scheme. Also grant of stipend: amounting to
Rs.50,000 per month to the postgraduate residents and Rs.24,000
per month for House -Officers respectively w.ef. 1.7.2011 will

continue.

Sd/--
{Manzoor Ali Khan) .
Sr. Joint Secretary (Regulations)” - 0

T A e I e et T

{emphadsis supplied]

2. Learned Députy Attorney General has contended

that the Health Allowance granted by the Federal Government is’
available to health personnel in the embloyment of the Féderal -

/ ' Government in the BPS scheme at three hospitals established in

> £ Lietn
o (ot of Paxgision
[ | 2 ot
Boa b dnh od s vl 0l




¥l

~ \

Py =

-' 4 . . . . . . ) i
: , i

'f}' ,Islamabad namely, Pakistan Institute of Medical Sciences

@

(“PIMS”), Federal Government Polyclinic (“FGP”) and Natlonal

Inst1tut10n of Rehablhtatlon Med1c1nes (“NIRM”). The employees

at these hospitals do not have a career structure in place after

the Career Structure for Health Personnel Scheme Ordinance,
2011 (“Ordinance”) lapsed on 26.1.2011. The Health Allowance

was accordmgly gra_nted by the Federal Government as a for-m of

ompensahon It is clear from the two memoranda dated» F .
04. 2.2012 and 06.2.2012 reproduced above that the Health |
Allowance is granted to “health personnel”. However, “he
composition of the category of emoloyees that a.re,elilgible for the :' ' :

benefit has not been provided iherein. The respondents who are .

s i
= IR

i
several hundred in number are Lmrepresented by counsel.” In Ej
view of the fact that a 1arge number of employees are affected by

the instant controversy, the Court has sought assistance from i

Mr. Muhammad Makhdoom Ali Khan, Sr. ASC and Mr. Slkandar . o

Bashxr Mohmand, ASC as amiicus ‘curiae 1n, -the matter.

Mr. Sikandar Basth Mohmand ASC made able submissions i

_befofe the Court that highlighted important facts and. ‘ i l

documents on record _which simplified" the controversy :
appreciably.
3. It transpires that an Office Memorandum dated | ,

27 03.2012 by the Fmance Division (Regulatlons Wing) clarlﬁes

R A T
PEFEREYT RS A <

t.hat the term “health personnel used in the- above mentloned

memoranda bears the meanmg gwen to that expressmn in ]

oy S

Section 2(b) of the ‘Ordinance. This definition refers to the'-

a e,

contents of Schedule-l to the Ordmance which specifies the
service, prov1ders who quahfy as nealth persOnnel A perusal of

Schedule-I shows that five categories of serv1c:e prov1ders are o %

Guptems LOuT 8
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N Paramedics and Support. The services specified 'under' the

“\l_ categones of Pararned1c.> a.nd Support mclude Teachers,

"\
Audiovisual Operators, Techmc1ans L1brar1ans, etc. .

\

\):‘ ,'
4, The adrmmstratwe- Ministry for ° the health

1Lst1tut10ns of the Federal Govemment at Islamabad is t.he

Mlmstry of Capltal Adn‘umstra'aon and Development Division

o (“CADD”). It is an adrnitted fact that vide order dated_.
“ . 13.03.2013 the Ministry of CADD granted ﬂie Health AlloWance
to the employees of the DGSE a.nd.its allied special education
centers/ institutions including N_ationai Trust for the Disabled
(“NTD”) and the National Council for Rehabii-itation of Disabled
Persons (“NCRDP”). The ' respon‘dents_ were  thereby
ackrlowledged as bene_ﬁciaries.of 'the said grant and Were: paid

the Health Allowance with effect from 01.1.2012° until

27.10.2014, when the Finance Division informed the Accountant . |

General Pakistan Revenue ("‘AGPR”] that only heal;ch personnel
workmg n Federal Government hospitals and chmcs were
qualified to  receive the Health Allowance The AGPR
correspondmgly instructed the DGSE to stop payment of the
said allowance to its -emplovees as no bu’dget allocauon for the
@ ' said emolument had been made in the ﬁnancxal year 2014-15.
5. ' The d1scont1nuat1on of thexr Health Allowance was
taken to the Islamabad High Court by some of the resporidents.
 Vide order dated 17.9.2015 the learried High Court referred tﬁe

dispute to the Secretary CADD for passmg a speakmg order

thereon,; and till then restrained recovery of past payments of

the Health Allowance from theaffected employees of DGSE and

3 allied centers. The Secretary CADD heard the parties and by

, Semerfau. A3
Supreme ua"- v
ts} nad

. vF 7 classified as health personnel, namely: Doctors, Allied, Nurses,.
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7

' order dated 21.3.2016 fejeéted- the entitlement of the

respondents to receive the caid allowance. The principal ground
of his decision is that employees of the DGSE were engaged in

the process of education, training and rghabilitatidn of disabled

children and therefore did not fall w1thm the ambit of a health

organization. The respondents successfu.lly challenged tho saud. .

order before the 1eamed Federal Service Tr1buna1 wh1ch has,

C‘

inter alia, y the 1mpugned Judgment dated 18. 0'7 2017 declared.

that the -rcspondents are ent;tled to the grant of Health

Allowance.

6. . Learned Deputy Attorney General has contended

that after the lapse of the Ordinance that had provided a career
structure for the doctors, nurses and paramed1cs Workmg in
PIMS, FGP and NIRM, the Health Allowa.nce was granted by the
Fed;era'.l Government. gés compensation Ato the said health

personnel. He was, however, unable ‘to show , any

contemporaneous direction issued by the Ministry of CADD or -’

the Ministry of Fmance that resiridted thé‘ grant of the Health
A]lowa.nce to the cla:med employees of the three hospitals
specified by him. As already noted above, the deﬁmtmn of health_
personnel prov1dcd in. the Mm1stry of Fmancc Ofﬁce
Mernorandum dated 27. 3 2012 is W1de in scope a.nd therefore
unhelpful to his plea.

7. We have exmﬁed the definition = of “hedlth

personnel” adopted by said memorandum dated 27.3.2012 from

~ Section 2(b) of the Ordinance which is to the following effect:

*b) "hee.lth personncl" means a person who holds a post in any
institute of organization deljvering services in the healtﬁ
sector and included in Schedule-], but does not include: - '
iy a person who is on-: deputatlon to the Federal

Government from any Pri ovmce or othcr authority;
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ii) a person, who is employed on contract, or on work

= charged basw or who is pa.ld from contingencies.”

8. o Itis noted that the: foregomg defimtlon of health.

personnel covers persons holdmg posts in any institute or

orgamzatwn who are dehve ring services in the health sector that
are. meluded in Schedule-I to the Or'dmance. Learned Deputy
Attorney General was unable to dlstmgulsh the respondents,’

who “are employees of the DGSE and allied institutions/centers,
NCRSP and NTD from the pararned1c and support staff-

positions that quallfy as health personnel according to

Schedulel to the Ordinance. It is not demed by the appellant

Y

- that educatmn, training and rehablhtatlon of d1sabled persons

are serv1ces prov1ded in the health sector. These services fall

within the terms of Schedule-l to the Ordmance and therefore

-the promders thereof quahfy as health personnel

9, - Accordmgly, not only do the respondents fall w1th1n

the category’ of persons who are, in terms of Finance Division

Memoranda dated 06. 2 20 12 and '77 3.2012, eligible for. grant of =

the Health AllOWance but their” ent1t1ement ‘has in fact been
admitted by both the Ministry of CADD and M1n1stry of Finance.
In this respect the aforementioned letter dated 13.3. 2013 ISSU.Gd_
py the Ministry of CADD is referred Also the afﬁdaVIt of the
Secretary Finance, Government of Pak13tan filed " in the
Islamabad Hrgh Court pursuant to that Courts order dated

20 3.2015 passed in, Wnt Petition No. 4007 of 2014, specrﬁcally

1ecords that the proposal approved by the ane Minister vide -

Summary dated 25.1. 2012 did not restnct adrmss1brlity‘ of the
Health Allowance to the personnel of the three: hospltals'v

(identified by the learned DA(_}) ‘For that reason the Finance
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. :E? *', Division Memoranda dated 04.2. 2012- and 6.2.2012 made the

e

4

allowance available to all health personnel employed - by the 2}9 1 1
H

Federal Govemment in the BPS Scheme

10. “. As a result, the said allowance was pa1d to the
health personnel of the DGSE and its allied 1nst1tut10ns until’ Eo
27 10. 2014 when the Fmanc*e Division mstructed the AGPR to |
confine the grant of the allowance to employees of Federal , 4' ﬂ
Government hosp1tals and chmcs This mstructmn represents |

merely a- change of- opu‘non “which is not occasmned by an ‘ ll
- ;."
amendment in the terms of ehg1b1hty for the Health A]lowance : ,

‘Therefore, as the Memoranda dated 04.2.2012, 06.2.2012 and . B .

27.3.2012 1ssued by the Fmance D1v151on, Government of
Pakistan st.ﬂl hold the ﬁeld in their original terrns, there is no
merit in the objection by the learned DAG to the entitlement of
the respondents to claim and receive the Health Allowance.

1. "As a secondary and also tenuous argument learned

Deputy. Attorney CGeneral contended that the Health Allowance is j i

granied under executwe fiat Wlthout any statutory backmg .

therefore the same can 1 be w1thdrawn by the Federal Government
at any time That is clearly a flawed contentiomn. It is admitted
that grant of the ‘Health Allowance and the terms of eligibility to

receive the same were determlned by the competent authonty,

Ministry of Finance in accordance with Rules of Business of the
Federal Government. The ongmal terrns of the said lawful grant

still hold the field. These were acted upon and payment of the

s A

I-Iealth Allowance to the respondents has conferred a vested ) i
right upon them. In such czrcumstances the executwe is barred
by the rule of locus poemtentlae from umlaterally resc1nd1ng and -

-~ retrieving the beneﬁt avalled by its recipients. Reference is made |

s M¥ =
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h ‘\r) K &'to Pakistan, through the Secretary, Ministry of Finance vs. !

~J
DS

Muhammad Himayatullah Farukhl (PLD 1969 SC 407) and’

Tll\e Engineer-in- -Chief Branch vs. Jalaluddm (PLD 1992 SC :
207) Therefore Wlthout a cha.nge of the terms of ehg1b1hty for : ' ;
the I}ealth Allowance even the prospective exclusxon of the . ' _
‘ respondents from recelpt of the benefit shall constxtute arbltrary

|

and unlawfu.l actiorn.

12, In the circumstances, we do not fmd any. error or =
defect in the nnpugned Judgments of the learned Federal Serv1ce . B o {
Tribunal dated 05.‘10‘2015, 11.1.2016 and _18,.7.2017. » ;
Consequentlj);, these appeals are dismissed and the entitlement |

cof emialoyecs of the DGSE, allied‘ institutions/ centers, NCRDP | ' ‘1
and NTD to- receive  the 'Hgalth -Allowance is ~affiﬁned. .

; | Sd/- Mian Saqzb Nisar, CJ L ‘E]

Sd/~- Umar Ata Bandtal ¥ 4

Sd/- lias ul Ahsarn, J L
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Ofﬁceofthe

Accduntant General

- Khyber Pakhtunkhwa Peshawar
Phone 091 921 1250-53

“No. HAD/AlIowances/Corresp /2017 18/422 ‘Dated:19.04.2018
-+ To : -

- The Branch Ofﬁcef, ‘ - :' S s
- Pay Roll-4 Section.” o ' ) .

3

Subject: - ,"COMPLAINCE OF JUDGMENT DATED 17.1.2018 PASSED
IN CIVIL APPEALS NOS 1631-21 12[2017,216[2016 & ) ’

806-811/2016 BY THE SUPREME COURT OF PAKISTAN.

4

I am. directed to enclosé herewith a° copy of A.O(TM)

~ No. TM(F)/T-40/Hea1th Allowance/2017 18/138 dated. 05.04.2018 ‘
alongwnh Honorable Supreme Court Judgmcnt for further cornphance.
‘under mt1rnat10n to AGPR Sub Office Peshawar accordmgly

_ DMy Document\HAD Scctioq\éomplainf regard.doc



., I . _OFFICEQF.THE
Sub Office
' ; _ . PESHAWAR '
| ' §ﬂ& . : Ph No: (091-9211278), Fax No 091- 921 1301
. |No TM(F)fI‘-40/Health Allow./2017-18/ 134 | Dated: 05 .04.2018
T \/I’he Accounts Officer (HAD), _ : ' 3 :
. L Office of the Accountant General, -
i . Khyber Pakhtunkhwa,- Peshawar, ' '

 Subject: COMPLIANCE OF ‘JUDGMENT DATED 17.01.2018 PASSED IN CIVIL

SUPREME COURT OF PAKISTAN,

SUPREME COURZ SELamoa s
| P]ease find enclosed hcrethh the Accountant Gcncral Pakistan Revenues,
' ]Slamabad 1cttcr No-TM/ 18-64/Circular/2017-18 Vol-B-TI/589 dated 12. 04 2018, along-WIth its

enciosures on the above subject

The Supreme: Court ‘has made the egployees of Director 'General" Special :
Education, its alhcd institutions/ Centcrs, NCRDP and NTD entltle,d for I-Iealth Allowance.
Hence, the Dxrector Gencral Special Education has been transferred to Province under 18"
amendment and become a Provincial subjcct It is kindly rcqucsted to take the requisite acticn on

the above noted subject judgment under mtxmat:on to this office for onward subnnssxon of

: compliance report before the court. ' o .
T S Accég;n's

AGPR Sub Ofﬁce Peshawar '

. Copy forwarded to Account.s' Oﬁ‘ cer (TM) office of t@e Accountant Genera!, Pakistan Revenues

- G-8/4, Islamabad.

| - ’D " ACTOUNTS-OFFICER (TM)
' AGPR Sub Office Peshawar
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| FORM ‘A’
. FORM OF ORDER SHEET
Date of Order | - ORDER OR PROCEEDINGS WITH SIGNATURE OF
or Proceedings JUDGE/JUDGES
1 2

ﬁwr : personally appear before the Court and explain his position.

[19.092018 |W.P No.4301-P/2018 with Interim Relief.

counsel for the petltloners

Mr. Moeen-ud-Din Hamayun, AAG for the
respondents.

LE 2 X

1

/ Fmance Khyber Pakhtunkhwa, Peshawar is directed to

Present: - Mr Muhammad Khursheed Khan; Advocate '

Despite direction of this. Court dated 11.09.2138,
the Advocate General Office falled to check the relevant
quarter i.e. respondent No.2 and apprise the Court about the
| consequences of the impugned letter dated 03.06.2018.
Today, the learned c'ouhsel for the petitioners produced
another letter dated 14.09. 2018 whereby the Director Social
Welfare & Special Educatlon Department despite rcpeated

reminders of Accounts Ofﬁcer has failed to provide the
requisite adm1551b111ty of health profess:onal allcwance from
Finance Department and release of budget th:oagh SAP
system’ under object head of health allowance is still awaited.
The letharglc and dlsobedxent attitude of the conccrned ofﬁccr
has exposed him hable to be dealt with under the contempt of

Court laws, however, taking "lenient view, the Secretary

AT“E'

POl S i 1
,/‘}\T ‘g,t g: tna@ EXA

I(IE‘?

Peshawar High Court
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. 2
To come up for hearing on 04.10.2018.
Interim Relief.
Notlce for the date fixed. In the meanwhnlc

Professional health allowance shall not be deducted from the
petitioners.

Date of Presentgtion of Application. | _)‘__ZS‘L% ;*‘2/1,

Nool Pages 4o . S - %’é‘ - :

COPYINg feeebamaeamaeacmcae e cccaeeas ST '

B UTTET) DR R & '

Nate of Preparjtion ol Copy_oo_ 2. ! _':-,._ 22

Baw of Delivery ol Copa ... ‘_ ?:S:; é/ 2._4“.‘

Vernived B) { 0 D ’

g -...-//'_,,“ — -
Ali Khan. -

*Ayub* Hon'ble Mr. Rooh-ulfAmip Khan & Hon'ble Mr. Justice Qalandar

Wf"
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i \‘\ s R R S R N A P W Fa
N v G m’f"“*'” T OF KHYRER £ TUNICHR A
RO ¥ G ZAKAT, USHR, SOCIAL WELFARE, SPECIAL BDUCATION
5 o7 ¥y oo ' e wol FIEN .*"'=\r;.~ OWERMENT DEPARTVENT
P Eres =N ‘ ‘
L SUMMARY £ SR PROVIMCIAL CABINET
Subject:- DRAWL O FVI-!I':‘,AE__.»'_:_'_H ALLOWANCE BY THE EMPLOYEES OF
x k]

he petitioners

 (Annex-ll). L

A
).

Darectorate General of Sge

‘letter to Deputy Comrmssxonu Feshawar with a

SPECIAL ERDUCATION
T OF KHYBER

MAZEER SHAH VS GO ‘"RNMENT O

WP N0.430/2018
PAKHTUNKHWA

_ Before the ~16" constitutional ‘amendment the. emplovees of

cial Education, Islamabad were a!!o‘,n. -t

-
g since

G

. ~. »' ‘_»"_ _“A__v___ IR f_\ YR «
18"M ame n-:‘iment thay wera working unde e Seerlny,

01.04.2011, after the
Social Welfare Departme pb ehien Pakitunkinea, TiE Ui o seciiion i pins
WESre rc—:-ceivino Healln Trofessional Adownnn VG

01.01 2012 the petitioner

“inance Division (Regulation Wing), Islama o'"d Notificatian (Annox-

. .
o r ol
\:ue'a] g TENT AL g -r.\'“|(l. Igi‘/

"I']

2. This allowance was sicpped by
filed a service appeal in Federal Service Tribunal, lslamabud, und

on 18.07.2017, the Federal Service Tribunal decided in faveur ol the pc—.-.it:oru:_--rs
1 - "

oy

.

The l-cdemi Governfnen then challengcd the jucgmarii / aloulmun of

3.
U upaemc Court of Pakistan bul lln, @pex eourl

lhta [Federal Service Frlbunaf in the

also decided in favour of the petitio oners (Annex-ill).

After shﬂt:nc the scrvices from '-cdc,ral Ouvorrmcm to Provincial

(Jovemment of Khyber Pcd( tunkhwa, the emplovee s of Soeua’ Ecucation were

receiving the said aflowa-nce provisionally on 13.06.2018, the Accountant' Officer

(PR-04) office of the Accoun‘“’ Gencrdf Khyber Pakntunikhwa has written a
copy tc Director, S’ociaI:Weifa S

-~

and Sccruary I'marce Dcpu riment that budget for the Hezlth Aliowance hag

been allocated but the same Kas not been uploaded to the SAP Compuler Syslem

lill date. Accountant. Omcu (PR-04) further clarified (hat the Accournilam Cmum'\l

Olfice has released themaymer. t {Health A!Iowance) to these employees 01 lhe
[orjuest of Social Welfad. Depa.lr‘*f:ﬂt in.compliance of the judgman] of Suprume

Caourt of Pakistan dated I1?' 01 2018, orovuswnaily and SUbJ"C* to its admissibllily

I
{
i
f

l
|
|
1
i
|
[
i
|
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P R GOVERNMENT OF Y-*YB“'RDG\A‘%TUI\‘(; QWA

e Ny N -

e G L 7 AKAT, USHR, C”CIbL‘ff\J""f‘AnE SPECIAL L nucmrcw

Lo, e 2 WOMEN SMPOWERMENT DECARTMEN]
SUMMAP gﬂovn'f*rm c;\w\t._-.

o ’
. SLI\'.)]CCV,- DR AWL 0 = t‘t‘f\l l‘t Al I OV"Q_I:LCr_ P Y ﬂ H" t: Mr‘\ L)Vt b ) t)l’_
‘- ClAL EDUCAI!O’\ - Lo 3

SPE V_

. No.43012018 NAZEER SHAH VS eoverrt}szz;yj_gf KHYBER
- PAK arur\mwm | |

T

from Finance Department Kryof' pakhtunknwa and that m cas® the celeased

buclgét s not been uptoaded 1o the SAP System' the payn.ent o' Heatth

1. \

. Allowance will be stopped :gAnrte,\-;~ /).

yees of Special EduCation’ n\l-—~d a writ petltlon
n of Pakistan, 197° ane roquestr o for

tter of Accountant Gcnnmt Khyhtr

5. Accordmgty the emplo
under article-199 of the i constitutio

guapension of the above mentroned le

palkhtunknwa and for contmuat'on of Health Allowance. On 19 0%, 0018 I nn

arelor sheet issued DY tho Honc.r'tbtc Court in the subject wiil pelrllun iho urmrt

tHertc'-‘(* the Secrct’uy Frmnco De partment Kihyber Pakhtunkhwa 10 pt’:l'.\_t.nutlty

appodr pefore the. court! o\n 01.10. 2018, In compliance with the coutl ordor e
P

secretafy, i—mance Depaltmen“ ~cared before the court 0N 04.10.2018 untt the

honorable . court rtrrectod tho & & neptary, . Finanee ne pfutmc b Lot th ..... sional

Heallh Anowance shall ﬂOL be d \educted from the peuttoners (An ne%- \/;

A 6. - Finally, in COI"ﬂp;taan wnth the orders of Honorable peshawal High

e his ollice

ﬁ:\ , Court peshawar the Secretary Finance Department requested vide
e v etter Mo. SO(th)/FDB _9521/2013 dated 01:10. 2018 advising this. departmont
tM\'/ to move a summary bemq the Adm inistrative Departiment after thosough analysis
g . . forthe approval 10 Chief | Minister, Knybef pakhtunkhwa (Annex VD).
, . t : :

7. Pursuance to the ordar of Pcstmwal I-igh COtht peshawar dated

04.10.2018, the Chief l\/hmster [Khyber pakhiunkhwa is FL,HUOStL,d 1o allow the
e aith Aljowance to \he petiiionen: and 1IT1D|L mmt e ordar of the Honorabio
.\

courl. : o - o |
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- 4 y ‘ff" BN GOVER [IMENT OF KHYBER PAKHTUNKE IWA
T ANy ¥ ZAKAT, USHR; SOCIAL WELFARE, SPECIAL EDUCATION
e &wo;w:m EMiPOWERMENT DEPAR rnm_m !
| L i
. SUMMARY!FOR DROVINCIAL CABI\!ET )
|i‘-.. , .
' ' \ Subject:- DRAWL O F HEALTH ALLOWANCE BY THE EMPLOYEES OF :
\ : ‘SPI-C‘I/\L CDU(‘/\ TION
g 1|. ‘ o ': .
o We. i\'o 4'30/201 Y NAZEER SHAH VS GOVERNMENT OF KHYBEBER
: PAKII'IUNKH\/\/A . L .
' _ 8 On the observatici)'n.s of Finance Department the departmenl ol Boninl ‘
i .Wullmré responded and provirrgew; the requisite information. The Financo Laopm bl
IKhyliar Pakhiunkhwi pu)pu el thast e '-.;uljvcl Guase iy e plaend bl

Provincial Cabinet for appropriale orders with n.gdrd to the approval ol e prapotod

allowanee in liaht of Court Dacixion alonnwilh the isEne of ove r--;.myn,mnl ancd wlhor nlliod

8.

mallers (Annex-VIl).

The Chief Mim‘star Khyber -al\htunl\th in Para-20 of the summary has

nliodely accordaed app:oval to place the subject issue Lwlmu thes meeting ol Provinaiul

Cubinet for approval please

10.

The Provincial Catinet i& ra stad to aliow the "Heaith Alcwonae" (o e
peditioners and implament the _f'»."c‘!i':r af et .-.\:‘10:':11‘.:'I¢: O T
| ‘ N
N i
- !
<0 )
@ ‘ ’ /
; .
WY ‘(- 7 /
) // , .
o - —i . CA s )
' & - ‘—'/4/ / '-l[ / . MQ ::_ '1‘_,,1‘ .//1‘
(RMUFHAMMARODTOREES AHAN)
j _ Sceretary to Governmant of !\’hybé.‘ Paknhiunkhwa
, Zakat, Ushr, Social We l;rc, Spex 111 i:".’x!CJ'.Iu!.o
\fvo"mn I‘moow' ment Deparln®




GOVERNMENT OF KHYBER PARHTUNKHWA :

ESTABLISHMENT AND ADMIN: DEPARTMENT P

{ CABINET WING) ' - \rk d |
No..SOC(E&AD}9-24[2‘019

Dﬁ@fd 1’@%}3&3} the _28“‘- Dctober , 2019. '

.

o, .
Thc Secretary to Fiovt. of Khyber P‘akhtﬁnkhwa’
Zakat, Ushr, Social Welflare, Special Education & Women
Department. . : o

g v W A

‘\l ) . ‘ . |
SUBJECT: DECISION OF THE MEETING _OF PROVINCIAL CABINET

Dear Sir, . .

" 1 am -c!jrccte—d to forward herewith the fo’llowing decision of the

meeling qf Provineial Cabinet held on 09 10,2019 under the chairmanship of

Chief Minister, Khyber Pakhtunkhwa for implementation. o .

| BGENDA [TEM NO. 16 | -

| DRAWL OF HEALTH ALLOWANCE BY THE EMPLOYEES QF SPECIAL‘\
R .SHAH VS GOVERNMENT OF KHYBER

. EDUCATION WP.NO.430/2018 NAZEE
lFPAKHTUNKHWA ' 5

! Decision of the Cabinet:

| _

S The Cabinet approved Health
1| Special Education Institutions at the rate of one
1

|

Allowance to the devolved employees-of

running paé’;c pay. : \

]lm jlementing D€ artmeh't: Zakat, Ushr, Social Welfare, Special Education & |
!1 . _ , Women Em owerment - _ .

g

g ——

2. { am O request that an implementtation report of the Cabinet
decision as rcquired under Rule 25 (2) of the Khyber pakhtunkhwa Government

Rules of Business, 1985 may kindly b¢ mrnished on top priority basis to the
Cabinet Se¢ction, Ad .

ministration Department..

-

S

vours faithiully,

M | S OHRNINAD)
A - SECTION OFFICER (CABINEIT)

ENDST.NO. & DATE EVEN.
Copy to:- .
p.§ to Secretary Administration Department.

" pA to Additional Secrctary (Cabinet) Administration Department.
PA to Depuly Secrcmry'(Cabmcﬂ Admin-istratim/xDe men

ut_o.;-

(]
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KHYBER P AKHATUNKHWA

s ' : Dated Peshawar the 25-41-2019

No FD;SO:’:’;_B-H)B-—?IZO"IQ. I purs-'u:mc.e of the Suprenie Court of pPakistan Civil /—\ppeal
No.811/2016 titled “Muhammad Atique-UwRehman g Others v/ Federal Government of
Pakistan through gecretary Capital Administration eté,” the Goverament of Khyber
pakhtunkhwa (Provincial Cabinet) has- been p’ueased to approve Health Allowance at the

o the devolved employees working 0 the special

rate of one running basic pay t
Education (nstitutions from the date of their devolution 10 provincial Govt of Khyber

pakhtunkhwa. : : ‘

The ahove said allowance will be admissibiebnly"{o the employees of

2.
devolveq unde’ 18" Constitutiona!

special EdL(cation' Institutions of Khyber pakhtunkhwa
/\mem:imem. , :

gecretary 10 Govt of Khyher pakhtunkhwa
. Finance Department :

Endst: No: & Date Even.

Copy is forwarded for inforrﬁét’son and necessary action 10 tha:-
1'./Acountant General, Khyber Pakhmnkhwa, peshawar.

2. principal gecretary 10 Chief Minister, Khyber Pakhtunkbwa.

3. principal gecretary to Governor, yber Pakhtunkhwa, _

4. Secretaly to Social Welfare, gpecial £ducation & Women Empowerment Deptt. .
5. Directof. MU, Finance Depaﬁmant. Khyber pakhtunkhwa. '

6.
7.
8.

pSte Minister Finance. Khyber pakhtunkhwa.

PS 10 gecretary, Finance Department, Khyber pakhtunkhwa. A
pSto gpecial Secretary. Finance Department,‘Khyber pakhtunkhwa.
PAto Additional gecretary (Regu\ation), Finance Department. :

9.
10. Master File.

QZ.G e . o .
E*\‘-”‘\"{ 22N\, 15—
SE TION OFF‘CER (SR-U)

/N - FINANCE DEPARTMENT



To.

The Director of Social Welfare, ,
Special Education & Women Empowerment Departnent,
Khyber Pakhtunkhwa, Peshawar. :

’

Subject:  DEPARTMENTAL APPEAL FOR GRANT OF HEALTH

ALLOWANCE TO:- THE APPLICANT W.E.F. THE DATE OF
DEVOLUTION OF _THE EMPLOYEES 0OF SPECIAL
EDUCATION _INSTITUTIONS TO THE PROYINCIAL
'GOVERNMENT _OF - KHYBER PAKHTUNKHWA _i.c.
JANUARY, 2012. S |

Respected Sif,

With due respect it is stated that 1 was the cmplovee of $pecial

Education Department and was serving as Scnior Special Education Teacher

(BPS-17) at RCDC Booni, District Chitral, quite ¢fficiency and up to the
entire satisfaction of my superiors and got retired from Government scrvice
on 28.03.2019 on sup-erannuaﬁon basis (60 years). That the Institutions of
Special Education were working under the control of Federal Government
and afier the Provincial Government cnacted Khyber Pakhtunkh\\a._ Civil -

. Servants (Amendment). Act, 1973 where under Section 1{(b) of the Act ibid,

devolved employees of the Federal Government were declared Civil

.. Servants of the Khyber Pakhtunkhwa Province before the commencement of

18™ Constitutional (Amendment Act,. 2010) for all intents and purposcs.
That later on the Provincial Government approved Health Allowance at the
rate of onc running basic pay to these devolved employces Workin:g in the
Speci_é] Education Institutions from the date of their devolution to the

- Provincial Government. That the employees of Special Lducation Institution -

under the Federal Government were receiving Iealth Allowance which had

- been stopped/deducted from their salaries against which the said emplovees

preferred service appeals before the Tlonourable tederal Service Tiibunal.
Islamabad and thé same have been allowed in favor of the emplovees vide
judgments dated 05.10.2015, 11.01.2016 and 18.07.2017 and the employees
of Special Education Institutions declared entitle for recetving of the health
allowance. That the respondent Departinent fecling agerieved {rom the -

judgments of Federal Service Tribunal. Islamabad filed CPLA No.-&11/2016

with title of (Federal Government of Pakistan through Sceretary Capital

 Administration cte: VS Muhammad Attiq Ur Rehman & others) before

the Hon’ble Supreme Court of Pakistan and the same has been dismissed by
the Supreme Court vide 1t judgmcnt dated 17.01.2018 and dcclared

~entitlement of the employees of Special ducation Institutions for receiving .
of health allowance. That it is pertinent to mention that the Governrent ol

Khyber - Pakhtunkhwa Finance Department  issued  Notification  dated
25.11.2019 in implementation of the judgment passed by the Tlon'ble.



 Dated: 19.04.2022.

Supreme Court of Pakistan in C.P No. 811/2016 and apprived Hralth .

Allowance to the employees of Special I ducatlon Insu‘lutlon ol the Kiyber

Pakhtunkhwa from thc date of their dcvolution to 1hefP1 ovinc:. lhgl itis

also pertinent to mention that in light of the judgnient of the Tlon’ble
Supreme Court of Pakistan and Notification of the }!’inan-cc_ Depertment,
Health Allowance has been granted/allowed to the employccs o the Special
Education Institutions but the same benefit has not Bccn extnded to all
employees. That the applicant lime and again reqﬂwtcd he authority
concerned for the grant of Health Allowance in hghﬂ of the Principle of
Consistency. but no reply has been received from the qudlrlcr concerned. That
the applicant feeling agguevcd from the inaction of 1hc| authorty concerned

by not allowmg/grantmg Health Allowance snmlarly to’thc other employces

of Special Education lnqtnutwns preferred the instant bcpdrtmemal appeal
before your good self for the grant of Health Allowance.

It is therefore, most humbly ptaycd that on aCCCptancc of this -

Dcpaltmental appeal the concerned authority may very kmd\y be directed to
g1ant/allow health allowance as per directioris of Hon’ble Supreme Court of

* Pakistan and Notification dated 25.11.2019 of the Finadce Department from

the date of devolut]on to the Provincial Govcrnmcm of Khyber

_ Pakhtunkhwa.

1

You eObcdlehﬂ |
g%/ .
/§/ ZF NABI HUSSAIN,
Ix-SSET (BPS-13);,
RCDC Booni, District Chltral

-~



WAKALAT NAMA
BEFORE THE KHYBER PAKHTUNKHWA SER VICE TRIBUNAL,
PESHA WAR
OF 2022

. - | (APPELLANT)

- Qﬁ/ Nabsr /MW - (PLAINTIFF)
/ - (PETITIONER)

VERSUS

- (RESPONDENT)

Special Education Department  (DEFENDANT)

e Cyodd alohi [fodsac

Do here/by ‘appoint and constitute MIR ZAMAN SAFI,

Advocate, High Court, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other
Advocate Counsel on mylour cost. I/we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated. / /2022 %«
| - CLIENT,
e
ACC D
MIR ZAMAN SAFI
ADVOCATE

" OFFICE:

Room No.6-E, 5" Floor, ‘
Rahim Medical Centre, G.T Road,

- Hashtnagri, Peshawar.
" Mobile No.0333-9991564

0317-9743003



