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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR

.\>ob m-/2022APPEAL NO

Mr. Syed Nabi Hussain, SSET (retired) (BPS-17), 
Centre for RCDC Booni, Chitral.

OtuteA

APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.
3- The Secretary Social Welfare, Special Education & Women Empowerment 

Department, Khyber Pakhtunkhwa, Peshawar.
4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.
5- The Director of Social Welfare, Special Education & Women Empowerment 

Department, Khyber Pakhtunldiwa, Peshawar.
RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT. 1974 FOR THE GILANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO THE DEVOLVED EMPLOYEES OF THE
SPECIAL EDUCATION DEPARTMENT WITH EFFECT FROM
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:
That on acceptance of this appeal the respondents may kindly be 
directed to grant/allow professional allowance to the appellant in light 
of the judgment of Apex Court and Notification dated 25.11.2019 from 

«<>t'^the date of devolution under the IS**" Constitutional Amendment to the 
Provincial Government i.e. w.e.f January, 2012. Any other remedy 

ristl^which this august Tribunal deems fit that may also be awarded in favor 

of the appellant.

R/SHEWETH:
ON FACTS:

as SeniorThat the appellant has served the respondent Department 
Special Education Teacher (BPS-17) for quite considerable period quite 
efficiently and up to the entire satisfaction of his superiors and has got 
retired from Government service vide order dated 28.03.2019 on 

superannuation basis.

That the Institutions of Special Education were working under the control 
of Federal Government and after the Provincial Government enacted 
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where 
under Section 11(b) of the Act ibid, devolved employees of the federal

1-

2-



Government were declared Civil Servants of the Khyber Pakhtunkhwa 
Province before the commencement of 18^*" Constitutional (Amendment 
Act, 2010) for all intents and purposes. That in this respect Notification 
dated 01.04.2011 has been issued by the Ministry of Social Welfare & 
Special Education whereby employees of the Social Welfare and Special 
Education have been transferred to the Province of Khyber Pakhtunkhwa. 
Copy of the Notification dated 01.04.2011 is attached as 

annexure A.

That colleagues of the appellant serving in the Directorate of Special 
Education Islamabad were allowed Health Allowance as the task and role 
assigned to the colleagues of the appellant was not less than the 
professionals of Health Department. That it is pertinent to mention that 
subsequently the Health Allowance which was allowed to the employees 
of Special Education illegally stopped authorities against which 
colleagues of the appellant filed service appeals before the Federal 
Service Tribunal, Islamabad and the same were allowed vide 
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the 
employees of Special Education declared entitle for receiving the Health 
Allowance. Copy of the judgment is attached as annexure

That the Federal Government feeling aggrieved from the judgment of the 
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court 
of Pakistan which had been dismissed vide its judgment dated 17.01.2018 
with the view that “/« the circumstances^ we do not find any error or 
defect in the impugned judgments of the learned Federal Service 
Tribunal dated 05J0J015, 1L01.2016 and 18,07.2017. Consequently, 
these appeals are dismissed and the entitlement of employees of the 
DGSEy allied institutions/centers, NCRD and NTD to receive the 
Health Allowance is affirmed'. Copies of the judgment, complianee 

letters are attached as annexure..

3-

B.

4-

C & D.

That the Provincial Government also approved Health Allowance at the 
rate of one running basic pay to. the devolved employees working in the 
Special Education Institutions from the date of their devolution to the 
Provincial Government. That it is also pertinent to mention here that 
colleagues of the appellant serving in the different Special Education 
Institutions receiving the Flealth Allowance. Copies of the Salary Slips 

are attached as annexure

5-

E.

6- That the Government of Khyber Palditunkhwa Finance Division illegally
of the employees of Specialstopped Health Allowance of some 

Education Institutions against which colleagues of appellant filed writ 
petition No.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa) 
alongwith some other connected writ petitions before the Peshawar Fligh 
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued 
directions vide order sheet dated 19.09.2018 to the respondents, Health 
Allowance shall not be deducted from the petitioners. Copy of the order 

of Peshawar High Court is attached as annexure F.

7- That in light of the directions of Peshawar High Court, Peshawar, the 

Social Wlefare, Special Education & Women Empowerment Department 
summary to the Worthy Chief Minister of Khyber Pakhtunkhwamove a



for approval and the same has been placed before the Provincial Cabinet 
for appropriate order. That the provincial Cabinet approved Health 
Allowance to the devolved employees of the Special Education 
Institutions on 28.10.2019. Copies of the summary alongwith decision of

G & H.the Cabinet are attached as annexure

That the appellant time and again requested the authorities for the grant 
of health allowance similarly to the devolved employees in light of the 
principal of consistency but the authority kept mum on the consecutive 
requests of the appellant and finally the appellant got retired from 
Government Service on superannuation basis (60 years) vide order dated 
28.03.2019. Copy of the retirement order is attached as 

annexure

8-

1.

That after retirement of the appellant the Finance Department also issued 
Notification dated 25.11.2019 in light of the judgment of Hon’ble 
Supreme Court of Pakistan in Civil Appeal No.811/2016 and allowed the , 
Health Allowance to the employees of Special Education Institutions 
with effect from the date of devolution under the 18^”^ Constitutional 
Amendment. Copy of the Notification dated 25.11.2019 is attached as 

annexure

9-

J.

That in light of the decision of the Provincial Cabinet, Judgment of the 
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance 
Department, the appellant filed departmental appeal before the appellate 
authority for the grant of health allowance similarly to the other 
employees but of no avail. Copy of the Departmental appeal is attached 

as annexure

10-

K.

That appellant feeling aggrieved and having no other remedy but to file 
the instant service appeal on the' following grounds amongst the others.

11-

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance 
to the appellant is against the law, facts, norms of natural justice and 

materials on the record.

B- That the appellant has not been treated by the respondent Department in 
accordance with law and rules on the subject noted above and as such the 
respondents violated Article 4 and 25 of the constitution of Islamic Republic 

of Pakistan 1973.

C- That the inaction of the respondents is discriminatory and is clear violation 
of fundamental rights of the appellant duly conferred by the Constitution of 

Pakistan, 1973.

D-That the respondents acted in arbitrary and malafide manner while not 
allowing the Health Allowance inspite, of clear directions of the Hon’ble 
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance 

Department.



t
E- That as the act of the respondents is illegal, unconstitutional, without any 

legal authority and not only discriminatory but is also the result of malafide 

on the part of respondents.

F- That appellant has the vested right of equal treatment before law and the act 
of the respondents to deprive the petitioners from the health allowance is 
unconstitutional and clear violation of fundamental rights.

G- That according to Article 38 (e) of the Constitution of Islamic Republic of 
Pakistan, 1973 the state is bound to reduce disparity in the income and 
earning of individuals including persons in the services of the federation, 
therefore in light of the said Article the appellant fully entitle for the grant of 

conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the 
grant of Health Allowance similarly to the other employees of the Special 
Education Department.

I- That the petitioners seeks permission of this ITonorable Court to raise any 
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant 
may be accepted as prayed for.

LEANT

ED NABLHUSSAIN

THROUGH: IF/
MIR ZAM^dv SAFI 

ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties;

LIST OF BOOKS^

1 - CONSTITUTION OF PAKISTAN, 1973
2- SERVICES LAWS BOOKS
3- ANY OTHER CASE LAW AS PER NEED
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

/2022APPEAL NO.

SPECIAL EDUCATION DEPTT:SYED NABI HUSSAIN VS

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions 

and on behalf of my client do hereby solemnly affirm and declare that the contents 

of this service appeal are true and correct to the best of my knowledge and belief 

and nothing has been concealed from this Honorable Court.

MIRZA SAFI,
Advocate

High Court, Peshawar

I
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BETTER COPY OF ANNEXURE-A

No. F, 11-19/2011-Coord (Pt) 

Government of Pakistan 

Ministry of Social Welfare & Special Education

Islamabad the 1/^ April, 2011

NOTIFICATION

On reorganization of Federal Secretariat in pursuance of Constitution (Eighteenth 

Amendment) Act, 2010 (Act No.X of 2010) the following Centres under the 

Ministry of Social Welfare & Special Education are transferred to the Social 
Welfare & Special Education Department Government of Khyber Pakhtunkhwa.

1. Special Education Centres for Mentally Retarted Children, D.l. Khan.
2. Special Education Centres for Hearing Impaired Children, Swat.
3. National Special Education Complex, Mardan,
4. Vocational Training Centres, for Disabled person, Mardan.
5 Special Education Centres for Visually Handicapped Children^ Kohat.
6. National Special Education Complex (PHC, MRC, VHC & HIC) Peshawar.
7. Hostel Facilities National Special Education Complex, Peshawar.
8. Vocational Training Centres for Disabled Person Peshawar.
9. Special Education Centre for Visually Handicapped Children, Charsadda.. 
lO.Special Education Centre for physical handicapped Children, Abbottabad.

(Muhammad Altai) 

Section Officer (Admin)

' ■
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-In iliL* Fcclcnil Service Tribunnlvliilamnlvui
-.; Appeals N..„«65 lo 57.1; 757 In 775, ^74 lo 7 I S. 9 1 B-A, 9 1 7 lo 

943. .998 lo! Q4'5, 11 OB lo. I 179. I 224 to 1245, 1205 to 1325,2327 
■ ■ ' 10 2350,2352 .U) 2r)0:';i'c236K-A,-2369 lo 20^13. 2446 lo 2484

2487 to 2501.2508 lo 2520CR)CS/2016 with M.Ps.

\

:r
.

-- Nu.vrnl'r;U»ir.'.uul others

N'ersns
Sccrctnry, Cnpihil AtliniiiishrMion .S: Ocvuloi-.uiciil Division, 

Secretary, Uiinwicc Division and ACIM^, Islainabad.

■ Dale of Institution : 04.04.2016, etc.
Date of hearing . *. 17.07.2017 
Date of Judgment : 18.07.2017

V
I .

i
Syctl Rafique linssain Shah, and 
Sy'cd Muhammad Hamid, Members.

Mr. Muhammad Anwar Mughal, Advocate for; the 
appellants.
Syed Zii-c-Musnain Kazmi, A.ssislant AUd^rney 
General for the respondents with M/s Arshad An^um.

. As.d.stani Director, CA<S:DD.Nnvccc.lAkhtcr,Sc(plio.n
Orncer, Finance Division, A/Jmr Naclccm Aw^in. 
A.'isir.lant Accdiints Officer anti Muhammad Jabbar, 
Benior Amliior, AGFls as D.R;i.

i'Before:

:Present;

1, ■i
f
t':

0

; V:
. .nincTMiCNT

■SVF.n l^AFimn-, HU.SSAIN .shah. MDIVIBKU:- V/illi llii.s 
we shall decide the above titled appeals. TheTaets giving rise to the present 

that the Prime Minister of Pakistan approved payment ofHMlthappeals arc
Allowance to the institutions providing.Heallh Service.^ in the year ^012 ^
and the Finance Division issued not! ncation No.2(13^R-2/’201 1-777 t|atcd 
06.02.2012 for grant of Health Allosvanee. equal to . one, basic pa^ ' 
running salary lo the health personnel in the employment of Federal .j 

■ Government in BPS Scheme w.e.r 01.01.2012. in addition lo the cM.stmg ^
. pay and allowances in BPS schentc..t-lea!th allowance, hatl been paid li U.e 

eontcmporarics of the appellants in other Government Hospitals inelulcling

. Federal Govt. Polyelinie. CDA, 1CT, Pakislan Railways i.nd het eral r j .
dlsuonlinua! lu i

of

•i

PIMS
Govcmmcnl Services Mospiiid, Islamabatl, etc. Inil it wiis

appcllanls vide impugned orders dated OH.08,20lj4 , 2l.03.l0l0
the present

i4TVESTEI5.
»'*cticri.l .vup**.-

% /

<4'\
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\ J
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»Ocvciopmcnl

06.0Ji.no,2.UU.U.CC1 l-,..,.,. Allowance 
Gcnenil i.C Spcci;:l lUlucatioti (DGyB) mul

Islamabad M.r.cd p.-yi,,. ij.e,;.;, Allowance lo .hcsc personnel

|■^milInIiv^.• ucliiiti or Sccrclnry 
j;ilaling,Uic innLtcr wiih him who

ion
l^ivision (C:a^K:D,)) vide ,

pcr.soniu:! or DItec,j'i''

die AGPR. iv

^vilh efJeei ,Viiiii OI .M , ,n o I.,., I )iii’ III diaerl
CA»^::OD Hie employee;; orOGSt* sinrted n

VM „enl,„ Allnwnnee ,o al, ,be en.ployecs
or Irt „r 0d;;i; ,„„( allicrch.cmion
functions and the

ccnlrc.s, etc. ijj view-of
services licins rendered by them in 

Ihc disabled and .•ipeciaJ children
providing HcallliSendees to

with ericcl from-01.91,2012
nccordinply sinned payi,,;. said allowa„ec u. Tbe 

AGl k vide leilcr da.cd OS.OH.nOM inlbnncd die Direclor General. DCSt

. ^>nd the AGPR
\

Ihal Finance Divi.sion had provided biidgel .anocaiion for liie year 20 Id- 

. the payment of s;ud Allowance be 
computer ciinnpc.s througli conccj-ned DDOs. 

l-lnanee Division alloealcd bndue'l Ibr ilic saiil Allowance
bu, .he CA.tDP parked ibe budget and la,er on allocated lh= s.ame to sonVe ''

other organheation. Ueing aggrieved of stoppage of the sale Allowance vidla 
letter dated 0S.03.20M the anbeled 1 cnployees Hied 
Noa784/2014. 3:i5S/70l.l and •101)7/21, M Avhieh

not
2015. for tlic said AIIo\vaiice.. .hence,

Slopped by. submilimg the 
iJubscqucnlly ihc

V/i-il PclitioT 
tlispv.sed' ol* by (he 

Mon-hle Islantabad High Court. Islantabad vide order dated I7.0.A20IS h: 
the following inanner: -

wcrc

XNX XXX - XXXIn the light of the above. Hie iiislani i>ciiUon 
alongwilh the connected petitions
“4.

arc converted into 
representations deemed to be pending before the learned 
Secretary CADD. The learned Secretary CADD shall 
afford an opportunity of hearing to . an authorized ' 
rcprwcniativc oi the petitioners and, lIicrcaAcr n;ws a 
speaking order. It is expected Hial the .Secretary shall - 
inter ana, take into consideration:

a) Hie affidavit dated 26.3.2015 filed by the Secretary 
Finance, .during Hie procccding.s before this Cpuri;

b) ll;c fiict (hat in some ca.sc.s Hie HcalHi Allowance 
vva.s p.nul to the employees by tb.c AGl'R pursuant 
to the approval given by Hie CADD:

:

cj : he rcciuest nunlc by aiui
peli:i<*ncr.s lli.at in the circvim.siance.s 
the Health Allowance Would 
hardsliip:-and

on beliair uf Hie 
... recovery of 

cnu.sc immense

■ **^‘*'* petitioners arc. employees of
diiicrenl dcpartmcnlri .*iiKl eni.iii**s, iindci* ihc

■ ;t

f.•• ':*jrv;.:s’ •'
i' ■
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cic. with M.l’y*
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|vccom,olorCAnD^n.0..1.crcU-ro,.l>c.

oT cnylt

\

ticpnrimciM or ciniiy separately.
the .cmls of justice, it would be

_,PropHa.c CM -overy 
- : ... paid lo ,the .employes qccrclary ■ b is expected that tUc

- 90-dny.<.**!

- - 5/ . . . I« ordc:’ lo meet
a

XX.N
XXX

xx.x

iIiO fcouri! iiitil ‘ulordint
of Ibc

The .SccrcnuT c:A.^l;)0 ulicr pcneuuL:
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sfl

i 1.03.2016 and
allowinn HcalUi AlUnvaiKc io the
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the rules, void ah inido

from their salaries in cosy installments.
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Allowance : m
2. VIthe following prayer: •
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. r-

I

the same, Irom the 
Slopped iVom payinciU.

dioel for .be appelUmls argued iba
Article 240 ofThe learned counsel

3. Servants underfederal government.
Islamic Republic of Pakistan 

. 1973 were

appcUanls being
Constitution of the 
Section 2 (b) of Civil Servants Act
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.......

and covered mder. 1973
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0
■i 505 lo wtili M.Ps.

, ^-v .;;Sniti .bcncHU. In‘■'J>'Pnor, nr his ,1,^
cyonsul Cor iljcnppcJJanis referred

KS.OS.ZOrbriind M.I2.2tn0p-^^ i„ 
S72fR)CS/201.-.

lO lltu or rsT dnted OS. 10.2015. 1 1.01.20 I e,

Appc.-,1» r;/b.22^(iOC.s/.-:.-ioi.*;. .sft? in
11 "(* In I IS7, 1 r.sy J-5I(is)CS/2015 v'c 3«I lo

conasci
J05(R)CS/2dl6 and „rr

l>rn.val for Uio same relief;' The lenriic.l
vche,nen„y arcued .he respo„Uc,H-Fi„ance Division was fIjlowiny Iiol‘•‘lul cold in ihc same hrr;iih as 1-t

‘“'"'ihecl ;.he claim of 
'.e ap^eh„n.s m para v nf .heir pamwisc c.enmems lilee in ,he Urn-Me 

.^.nahad N.eh Courr. Is.an.ahad while, on .he o.her ..... ... ,h«y defined

c .d.nc claim v.dc order ilalecl 21.03.2010.

I

Me coniciKlcd ihar Uic benem
o C U ereaivd a veslcd ri,h. iVhich co.d.l no. be

'■fOrawn un.Ia.craMy. i., violation of in-inclpl= of ral ins.ice. The

- -ed eonn.l ,V.r „w ......... lasily i„,.,ed .ha. impawned'orders

void nb iniiio,

V

wore
CO,indiee and havine „o saneihv of Inw

wnhdrawal / Moppape .,,-salary ........ . ............. . wh.eh eoold

mearded wi.hno. ado....... . .he dee process e.' ,aw provided .a.dcr ,he

Oevernmen,Servan.s(i;nie.eney and Discipline) K.des 1973

a.s
n»l

n.e appeals were resislcd by ihe rcspontlcnl.s.

0.a, ,hc said allowanee wa.s ,.o, admissihle .o ,he appcllanls as .hey did ...^ 
ft.l onder .be de.lni.ie.e of heal.h pe.sonnel because he.-;ilh

a person who held

II wa.’j staled
I

personnel mcam 
servicesa post m anv institute or orsnnizalion delivering; 

in Ihc health sector and included in SchcduJc-I. It 

the Hcaltli Allowance was allowed 

AGPR on the basis of CADI3

w'as furlljcr subniiiicd llta 
provisionally to the appellaiil;; by iJic 

Division’s loiter dated • 0G.0S::>012 but 
subscnuenlly ,ba, Division se... a refercce lo Ihe Pinanee Divi.sion .o seek 

US concurrence for admissibilily of Healll. Allowance which 
same on 14.03.2013

I

regretted the
• the ground that they were involved.in the 

of education, training and rchnhiliiiUinn of di.sabietl

on
; process

children aiul person.s 
IKS henlih iicr.sonncl towith tlisabililicS and, hence, cnuld not be declared 

become cniiilcd for the saiii allowance.-The
■i

CADD on 13.03.2013 in its ■-i
communicaiion lo AGPR convc'.vcd sanction of the Health fl-Allowance lo
DGSE cnployccs wi.houl concurrence of ihe Finance Division , and the 

AGPR m.adc provi.^ionnl
."■•i

payment ip the appellants, which was

of ciuillcincnl in order io 

personnel. It was

, was granted•^vilh die

subsequently di.sconiiniicd aRcr vcrincation . I. !
prevent Uic mi.’tusc of this allowance by non-cnUllcd J..1
submitted by respondent No.2 ih.af health allowance

I,

A -ux.:- I .-i'

/r >. - i !•

:v

?



i
i

ii. '• !

6^ 5 5(i5 Ui 573CK)CS/7.JIo: ctc.lwiHi M.l’ji.

:.pprov„i oniic Minister, lliiougl 

Ilircc I'cdcral Govcrnmcni 
Sciences;!?.G.

:. 1-'1:» summary, spccincally moved ibr
Ilospiiuis i.c. Pnkislan Insliluic of Medical

Polycliiiic ami Nalional Ihsiitmc of RcIiabiJitulion Medicine 
^ Dircciomic General of Special Education & Social Weinn e. bcinc

e(lue.'vliona|. body, dealt will)' Ihc-Zproccss of cducaiion. .Lraiulns and
rvli.nWljinnon ordisnblvd cJiiJ persons Willi disabilities, witicli was 
o-rried om;by ^ nn-UiorofcsKionaricam including teaehen;. professional.. 

.doclor.s. adnnni,Mr;,(on;..iuiniaicri;.l ami .suppurlivc / ancillary aialftlid 

fall wilhin the ambii 
Miculli) personnel*

an

not
oriicahh organization and coiiici not be declared as

r-i*•»;
U' get the .said allowance. Tlic rc.spoiulenl NU;3 i.c.

AGPR in Us parawisc comments submitted that the idciuical eases tilled Dr. 

Farkh F. L’odhi, etc.' m
5 ®.!

vs Secretary Finance were still pending bcfjrc die f;Hon'blc Supreme Court ofPakisinn.. n5. We heard, learned counsctjfor Uic jsartibs and perused Uic mV rfrecord.

‘Hie hcalih allowance equal6. I mbasic pay oFrunnIng .salary 
was granted to the health personnel in i,i,c einploymcnl of federal 
Govcrnmcni, in lll’.S Scheme, with eircel iVoin t)I.UI,20]2 

admissible,to non-clinical cadres. In reply to a

lo one . M‘ if#U was miido.
■: r:-query raised by AGPR vide

. letter No.TM(l.S.6d/CSI;IP/Hi'S/iO 11-12/1 SO. dined 12.03.2OI2.

... Regulations Wing of the Finance Division vide U.b.

i-v:.;:
the

No.l*.2(13)R-2/2012
172 dated 27.03.2012 furnished definition pfllic health personnel by .shnling
that •hcalUi personnel* meant a persons who held a post in any institute or 

organization delivering service.^ in the. Jicallh sector and included in 

Schcdulc-I. but did not include person- who wa.s on deputation to the 

Federal Government from any Province or other autliority and who was. on

I

; ;

.V.- :

i’l.

contract, or on work charged basis or who was paid from contingencies. 
The appellants arc neither dcpulnlionisls from any Province or otlicr 

. authority nor have been engaged

They ore also not being p.nid from conlinguncics. On the contrary, they 
civil servants under section 2 (b) of ll)c Civil ycrvaiUs Act, 1973 and are 
delivering ■ services to the disabled children / persons, Tlic bciicflcinrics / 

appellants comprised of Academic and Administrative Cadres. Accor:ling 
to the definition furnished by the Finance Division vide their u.o. dated 

27.03.2012 die appellants arc entitled to health allowance. In paras-d 7 

under Facts of parawisc comments Filed before the Hon’blc Islamabad High

4TBSIEB' .

i

I..^4

on contract ^or on work charged basis.

arc

;
I

i.

..'li .-.v
1 I-',

T

i

i

I

!

1.'

1
I
I ;

l*cd.:'*«i * */U* I«L'ViU'il
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t,:
•\-'■•j: -.v'-V -----.o-rr^n O-S/^.

-i-

5f;5lo57.TCR)C.S/20irt, ClC. \Vill,

Court; fslainaUod
V. I'inaiicc Divisitm

i' adn,iu«|-,l,.t i
CADD agniii Mibmiitctl NMSV J30.S 
ns MPA •

on
in Writ PciUioii

Ill April, 20Id Mini.ttrj' of 
contnining a provision orjCs.lOO million 

yw 201.1-15', however, OI.'A relusetl lo 
roiceftilly (leiliiclcil ;ni .niiioiint of Rs,92.342

'7"’- ,0.. ,„e; pciUener. (now
cn.p.c.vee. who he.oheed .o .nedice, profo.ion end ca.nc
' or WPA. as per DRA (CADD)

doled 09.05.2014 
to AGPR for stoppage of HPA i

“ 7 AO’R >0 take action on UK said letter

suuul. li Is nui allowed ii

for pGSETor rinancial y< 
endorse tlic NlS / BOs 

million of HPA, 
nppcllania) i.c. 24

and

.iH;i;under the criteria If
Mundcrsianding. D.O. letter.

was issued by FA*s
to non-cntiticcl employees- and

Organization i
IIand decide ii\

1i*nn has cenme up v,>i{h dirrerem 
dl>l>r.,l.ate-a„d reprobate. No l„yic„| .-epij, 1,,,^ 

: rc.spondem.s for deprivini; the 
Iccilitnatc riehis. A large -rnnher t.re,npldyccs 

.■:imil.irly placed, arc getting the .s.nid ad 

be deprived. i.s not clc.ir n-om wl.at lias b 

die lloii'bic Isl.amabad Iligli Coiirl.
Tribunal.'Tliis

IIbeen submiiicd by die
«ppcllanls of their 

of the I'cdcrnl Govern ^5nicnl,
itlvniitagc. Wily, then, 'd,c appcll.nnb! . 

JKcn written in the coinivicnt.s before 
Isluinabad and the 1-cderai ,

25 , r^'i^^^nminntory treatment offending ArticI 
25 of the Constitution of Islamic Republic of Pakistan
appedants^ have been directed by respondent No.,i t’o refand the paid
. n urn

■ 10.1 ble Supreme Court of Pakistan has. consistently heid that dic bcncnt 

oiKc^granted and aeted^upon created a vested right which could 
withdrawn unilaterally, in viol.ation of iKtural justice. H i
law that bcncni.s received by

fe'-'
f
t**

r'iService
seems

e 4 cV; 
1973. I’urtlicr, the

;
i^-I ! JI

not be

IS an c.slnblishcd 
even under erroneous ordera civil .servant, 

passed by the conipctcr.t aud.ority witlioiil an
•my IniiU on the part of eivll 

recovered xven. if ti.c behclicial.’tcivanl could not be
subsequently wi.hdrawi, or reeiincc/:'we arc iortilled to take ddsvLJin 

■be liglit of the judgment or i ron'hlc .iiprcme Court of Paki.strai repo,led in 

PLD 1992 SC 207. Hence. to tliis .c.\tcnt, the impugned orders arc not . I

legally su.si.ninablc and liable to l?c set aside. •f i-..:
; .7. We would like to make an cmph.isjs on the judgmenu of liic 

Tribunal in Appeals No.224(R)CS/20I5 and
<1

351 to 405(R)CS/2016 dated

■i' ’!<

r eder.-.l ;.r • .^5
• l.luyv-i*

*• »i; .-••i
!•



1

'i t .V \ ;.7' T* v/r;
imnirin^w:

1 !•-.\liorjiii ilic conirovcrsy rcla\iiig lo Health05.10.2013 :»no M.l2.2Ulf»
Allowance has already been resolved. When confromed with the said livcl.
the respondents have iailed to deny ilic fact. As such, the action of the

ineonsisicm in the lii’hl of the aforcnicnlioncd

;
!r.^-i !!«7 • I
•i*-respondents appears to he !

of Aniclc 25 of the Constitution which guaranies jjudgments on account 

equal li&hls -nut equal protcclion 
uniformity, rule of consistency must be upplied svhilc considering the ease

‘•Mill vitUi il.‘i jtMlj'.ioeiit III the

of law for CVC17 citizen. To ensure
■/

..rHie Mppctlnnlr.. NiniV ll..- Um.iM.K* A|.* S ‘
reported as 1996 SCMH IISS lias already lield that 'Tulu ol gopd 

. governance de.nancb :ha; the bonents of the said decision be extended to 
Other civil servants also, who may not h^ lihgndon. instead of/

compelling them to approach the Tribunal or any other legal forum. Hc;mc; 
the claim of the appellants is required'to be decided on the same analop /;

framed in the eases of Dr.Vanmkh Fiaz Lodhi and others by the ■

ease
t-I
V

• 1
ill;-'1 •.

i:i-■ !ll'«principle as
Tribunal vide its judgment dated p5.iy.20l5, 11.01.2016 and 14.12.201^.

!
’j

s•.r |Tl1 Foregoing, in view and following the rule of consistency, tlic ^ 

21.03,2010 and 25.03.2016 arc set aside xnlU \ 

continue the Health Allowlincc already

i.
S.
impugned orders ilaicd
direction to the respondents to 
granted to the appellants .since 2012. and to refund all deduction made in 
eomplianee wiili il.e imiuigued urders wiil.i.. a periud uf uno n.unlh iVuni 
Uie date the v-.*py of Hits judj-.iiieiii is ivecivv.d in their ufllce. .Since Ihe main 

appeals have been accepted. Misc. I'eiiiions are also accepted.

\

i
jiidgiiicni u) jipply all the tilled tippcal.s imiLafi.s inulancli.s.9.

;.H'lVTltcre shall be no order as to costs. 

Parties shall be informed accordingly.

10.
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BETTER COPY
■I« «

and 14.12.2016 wherein the controversy relating to Health^ 05.10.2015
Allowance has already been resolved. When confronted with the said fact, 
the respondents have failed to deny the fact. As such, the . action of-the 

respondents appears to be inconsistent in the light of the aforementioned 

account of Article' 25 of the Constitution which guarantees
citizen. To ensure

judgments on
equal rights and equal protection of law for evei-y 
uniformity, rule of consistency must be applied while considering the 

the appellants. Since the Hon’ble Apex Court vide its judgment in the case 

i SCMI^ 1185 has already held that “rule of good 

demands that the benefits of the said decision be extended to

case of

reported as 1996
governance
other civil servants also, who may not be parties to the litigation, instead o 

compelling them to approach the tribunal of any other legal forum. Hence, 
the claim of the appellants is required to be decided on the same 

analogy/principle as framed in the cases of Dr. Farrukh Faiz Lodhi and 

others by the Tribunal vide its judgment dated 05.10.2015, 11.01.2016 and

14.12.2016.

Forgoing in view and following the rule of consistency, the impugned orders 

dated 21.03.2016 and 25.03.2016 are set aside with direction to the
8.

respondents to continue the Health Allowance already granted to the 

appellants since 2012, and to refimd all deduction made in compliance with 

the impugned orders within a period of one month from the date of copy of 

this judgment is received in their office,. Since the main appeal have be 

accepted Misc. Petition are also accepted.

Judgment to apply all the titled mutatis mutandis. 
10. There shall be no order as to costs.

Parties shall be informed accordingly.

9.

11.

TSLAMABAD
18.07.2017

4'^
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iMuhammad Attique ur Rehman 'j

(in. C.A.811/2016) ;ietc. •i

1:
...Respondents(s) 1;

i;!Mr. Sajid Ilyas Bhatti, DAG 
Syed Rifaqat Hussain Shah, AOR 
Ms. Saadia Kanwal, S.O Fin.
Mr. Abid Hussain Channa, S.O Fin. 
Mr. Sajid Javed, Asstt. Legal Fin. 
Mr. Abdul Razzaq, AAO MEG 
Rawalpindi

For the Appellant(s) 1(in all cases)
;;

H

^ •
[:!

In-person i:For the Respondent(s)

Mr. Muhammad Ilyas Lodhi, ASC 
Malik Itaat Hussain Awan, ASC

1For the Respondent(s)
(in C.A.216/16).

■.

■•/

li' Mr. Muhammad Makhdoom Ali 
Khan, Sr. ASC
Mr. Sikandar Bashir Mohmand, ASC

Amicus Curiae: ;■

17.01.2018.Date of Hearing I
■!

JUDGMENT

UMAR ATA BANDIAL, J.— By leave of this Court 

granted on 23.02.2016, 01.4.2016 and 12.12.2017 in the 

several connected appeals before us, the appellant Federal 

Government challenges the judgments delivered on common 

questions of fact and law by the learned Federal Service Tribunal .

05.10.2015, 11.01.2016 and 13.07.2017. The judgments 

impugned in the connected appeals declare the respondent 

employees of different institutions functioning under the 

Directorate General of Special Education (“DGSE”) to be entitled 

of Health Allowance granted by the Federal 

vide its Office Memoranda dated 04.02.2012 and 

06.2.2012. These Memoranda are issued by the Finance Division 

(Regulations Wing) Government of Pakistan pursuant tO’ 

approval granted by the Prime Minister under the Rules of 

Business, 1973. It would be useful to reproduce the two

V

:i;
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‘

i
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li V'

f;i:< ■f.
T

memoranda containing the terms and conditions for the grant of i.[;(

Health Allowance to eligible persons: / iiii■i.

\ “Government of Pakistan 
Finemce Dmsion 

(Regulations Wing)

iiil i;:.l
Islamabad, the 04‘h Feb,2012F.No.2(13)R-2/2011 :i

;]
OFFICE MEMORANDUM ‘i i

GRANT OF ADHQC ALLOWANCE EOUAL_TO_
ONE BASIC PAY AT THE INITIAL OF THE
SCALE TO THE HEALTH PERSONNEL IN BPS_ ,

liSubject;
i
1

\ SCHEME.
ithat theThe undersigned is directed to say 

Ordinance No.VI of 2011 that sanctioned the Career Structure for 
ft Health Personnel Scheme (CSHP) has lapsed on 26.12.2011. 

Accordingly, CSHP is no longer in the field and all health personnel 
have consequently reverted to the BPS scheme. In order to 

^ compensate health personnel for tlie loss of benefits sought under 
^ CSHP while preserving their status a.s Civil Servants, it has been 

• decided by the Federal Government to grant adhoc allowance equal 
^to one basic pay at the initial of the scale to the health personnej 
in the emplnvment of Federal Government, in BPS scheme, with 
effect from January, 2012. This will be in addition to tlieir 
existing pay/allowances in BPS Scheme.

I;!'i.
•1.

1:f:

;.i
li

ii
li:

r ■. i2.^ This Division's OM No.2(13)R-2/2011-698 dated 17^
November, 2011 may be treated as withdrawn w.e.f. 26.12.2011.

Sd/-
(M. Munir Sadiq)

Deputjr Secretary (R-I)”

;; ••i ■

i! i'i • ! r:

"Government of Pakistan 
■Finance Division 

(Regulations Wing)

Islamabad, the 06^^' February,2012

I'
'I

F.No.2(13)R-2/2011-777

OFFICE MEMORANDUM

' GRANT OF AOHOC ALLOWANCE EQUAL TO ONE
BASIC PAY OF RUNNING SALARY TO THE HEALXH
PERSONNEL IN BPS SCHEME,

Subject:

i'^
In continuation of Finance, Division s O.M. 

No.F.2(13)R-2/20n, dated 4.2.2012, it has been decided by ^e 
Federal Government to grant benefit of one basic pay of ruhnj^ 
salary as Health Allowance to the health personnej in the 
employment of Federal Government, in BPS scheme, with effect 
from U January, 2012. This will be in addition to their existing 
allowances in BPS Scheme. Also grant of stipend ^ountog to 
Rs.50,000 per month to the postgraduate residents and Rs.24,00U 

House Officers respectively w.e.f. 1.7.2011 will

!•
i

li
i!

per month for 
continue.

li;

I:iSd/-
(Manzoor Ali IChan)

Sr. Joint Secretary (Regulations)"

(emphctsfs supplied)

r
I
r-'

General’ has contendedLearned Deputy Attorney 

that the Health Allowance granted by toe Federal Government is
2.

available to health personnel in toe emplo5m:ient of the Federal 

Government in toe BPS scheme at three hospitals established in

AI

■ Se-nlor Coi:r'
Suprerne Court ot Pskis



V

l:i*,*• f 1
r, Islamabad, namely, Pakistan Institute of Medical Sciences 

(“PID?S”),' Federal Government Polyclinic (“FGP”) and National 

Institution of RehabiHtation Medicines (“NIRM”). The employees

■;

sit ;
ll/

!• !i
!■

i;at these hospitals do not have a career structure in place after 

the Career Structure for Health Personnel Scheme Ordinance,

26.1.2011. The Health Allowance

;

;•
ii
■:l

2011 (“Ordinance”) lapsed on r-

as a form ofaccordingly granted by the Federal Government

from the two memoranda dated

06.2.2012 reproduced above that the Health 

“health personner. However, '±ie

eligible for the

was
■1

iii:!compensation. It is clear !•;t
It H
ii04.2.2012 and 1;

ii■ i; i-!'
Allowance is granted to 

composition of the category of employees that 

benefit has not been provided tliefein. The respondents who

|!
• t:;1

iiare r
i:

are . :i

!>
!several hundred in number are unrepresented by counsel. In 

view of the fact that a large number of employees are affected by
!i
;;
i;

•I iii|the instant controversy, tlie Court has sought assistance from 

. Muhammad MakhdoomAli Khan, Sr. ASC and Mr. Sikandar

amicus curiae in. ■ the matter.

i-
ii i:
i-i

• !;Mr

Bashir Mohmand, ASC as

Bashir Mohmand, ASC made able submissions 

highlighted important facts and

i

Mr. Sikandar
1'i l-ibefore the Court that I''.
i'i;•!record which simplified the controversydocuments on

-•..I

S.appreciably.
Office Memorandum dated iiithat anIt transpires

27.03.2012 by the Finance 

that the term

memoranda bears the meaning given 

Section 2(b) of the Ordinance 

contents of Schedule-I to 

service, providers who qualify as 

Schedule-I shows that five categories of' service providers

3. i'i
1':Division (Regulations Wing) clarifies 

the above mentioned 

to that expression in 

This definition refers to the 

the Ordinance which specifies the 

health personnel. A perusal of

L ni!“health personnel” used in • i
■;

r:
h-

r
;!
i l,.-;

I,.’.

I-I\■ >1-are
; iii"

if....
ii:
ii• • -^7!1m

I
C:

^ eSonic;- ^
Supremo j ''•i ^7^
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•t.

j. Iclassified as health personnel, namely;. Doctors, AlHed, Nurses,f

i;Paramedics and Support. The sendees specified ' under the 

of Paramedics and Support include Teachers,

vi
'rl\

■■

\ H-categories

;1Audiovisual Operators, Technicians, Librarians, etc.

The administrative’ Ministry for the 

of the Federal Government at Islamabad is the

(i

health ii4.
1’■\

institutions HI IMinistry of Capital Administration and Development Division

admitted fact that vide order dated

:s

(“CADD”). It is an
i'

13.03.2013 the Ministry of CADD granted the Health AUowance 

employees of the DOSE and its allied special education 

institutions including National Trust for the Disabled

Rehabilitation of Disabled

■ ';! i:
Lto the h
!:
1.

!•; !-.centers/

(“NTD”) and the National Council for

(“NCRDP”). The respondents

1 i;■!

i;1 1’1
therebywerePersons

i ■beneficiaries of the said grant and were, paid

from 01.1.2012 until

[■ackriowledged as
u ri

. i;iHealth Allowance with effect 

27.10.2014, when the Finance division informed the Accountant 

. General Pakistan Revenue (“AGPR”) that only health personnel 

Federal Government hospitals and dimes 

the Healtri Allowance.

the
fij

• ii

rwere ^;iworking in
i'The AGPRqualified to 

correspondingly

said allowance to its emplo3^ees as 

said emolument had been made in the financial year 2014-15.

receive

instructed the ,DGSE to stop payment of the

budget allocation for the
I;

Ino
i

ii
The discontinuation of their Health Allowance was5. ?.

the Islamabad High Court by some of the respondents, 

order dated 17.9.2015 the learned High Court referred the 

the Secretary CADD for passing a speaking order 

restrained recovery of past pajments of 

from the affected employees of DGSE and 

CADD heard the parties and by

taken to
Iii. Vide h

’i
dispute to 1

and till then-thereon;

pi
•'i;

the Health Allowance

allied centers. The Secretary
r!:i1

3
1:.;;

■iW
fpakk-tan

Senior 
Supreme Con

tlITX-
Uianabacl
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•t i
entitlement of the i;order dated 21.3.2016 rejected the 

respondents to receive the said allov/ance. The principal ground

employees of the DGSE were engaged in 

and rehabilitation of disabled 

the ambit of a health 

successfolly challenged the said 

Federal Service Tribunal which has,

i:
t;:

M ' i:;lI'
i,of his decision is that 

the process of education, training.

children

organization. The respondents 

order before the learned 

inter alia, by the impugne 

that the respondents

i
■1
1.•|

and therefore did not fall within 1ii
!).
i;

.1.

d judgment dated 18.07.2017 declared 

the grant of Health
M

entitled toare
•j

.^i iiliAllowance.
. ii!1

General has contendedLeai-ned Deputy Attorney 

that after the lapse of the Ordinance that had provided

structure

PIMS, FOP and NIRM, the Health Allowance was 

Federal Government /as 

personnel.

contemporaneous

6.
iia career
li

i;;and paramedics working in '.Ifor the doctors, nurses
granted by the 

the said health

. i:!

iiicompensation to

unable to show , any 1'^however,He was,

direction issued by the Ministry of CADD or 

restricted the' grant of the Health 

of the three hospitals

i
til

the Ministry of Finance that

the claimed employeesAllowance to I.
1

specified by him. As already noted above, the definition of health

of Finance Office

wide .in scope and therefore

\
l

the Ministrypersonnel provided in 

Memorandum dated 27.3.2012 is
1:.

runhelpful to his plea.

We have

;i

definition , of “healthexamined the 

-id memorandum dated 27.3.2012 from
7.

.1
personnel” adopted by
section 2(b) of the Ordinance which is to the following effect:

sai

l^i
who holds a post in any 

; services in the health
and included in Schedule-I, but decs not include:

deputation to the Federal 
r other authority;

•b) "health personnel” means a person 
organization deliveringinstitute of 

sector
i) a person 
Government from any Province or

i.i!

IIwho is on

!:il:mmm
ii ^ ^\3r

■ <\ !:;!

Senior .Court Acs/ch^ 
Supreme Coi.u'':

rj

i/'i



i.
s'!

1

i!•tA •K-
: ii) a person who is employed on contract, or on work

charged basis or who is paid from contingencies.”..a h
t. ■

I ■

definition of health i-inoted that the: foregoing

holding posts in any institute or
It is. 8.

■ i

personnel covers persons 

organization who 

included in

re delivering services in the health sector that
;:l. Learned Deputy 

distinguish the respondents.

Schedule-I to the Ordinance :are ;!i;1General was unable to iiAttorney 

who We employees
of the DGSE and allied institutions/centers,

and support staff !•
NCRDP and NTD, from the paramedic 

that qualify as
health personnel according to ii •positions 

Schedule-I to
tt.., rfucaflon, ™„ing »d ^h.KU.aeon ot dtobled per.on.

the health sector. These services fall 

Ordinance and therefore

not denied by the appellant i;the Ordinance. It is

I.I'

services provided inare
of Schedule-I to thewithin tire terms

the providers thereof qualify as
Accordingly, not only do the respondents fall within

of Finance Division

I.

health personnel.

(I9. i
who are, in terms 

2012 and 27.3.2012, eligible for grant of
the category of persons 

Memoranda dated 06.2.

Health Allowance but 

admitted by both the Ministiy of CADD

I
!.

1-their entitlement has in fact been 

and Ministry of Finance.
iithe
Illa
Idated 13.3.2013 issued ■t

In tills respect the aforementioned letter 

the Ministry of CADD is -

Finance, Government

I
is referred. Also the affidavit of the ii;l

ii
il

by.fit iof PaMstan filed in the 

Courtis order dated
1

Secretary
HiV

Court pursuant to thatIslamabad High

20.3.2015 passed in.Writ Petition No 

records that the proposal approved by the Prime

. 4007 of 2014, specifically
ii

Minister vide 

admissibility' of the 

of the three- hospitals 

the Finance

i.i-
Ivi25.1.2012 did not restrict s IidatedSummary 

Health Allowance to 

(identified by the

the personnel 

learned DAG). For that reason ii
/n

/^o 1:
il
Ii
i;

r v-.v

^'0Senior
Sucrernfi' O'-■M0



■i'

Division Memoranda dated 04.2.2012 and 6.2.2012 made the 

allow^ce available to aH health personnel employed by the ;;j ■

.1.1

Federal Government in the.BPS Scheme:

As a result, the said allowance was paid, to the 

health personnel of the DOSE and its allied institutions until'

I •

10.

::
I'i
.i

27.10.201,4 when the Finance Division instructed the AGPR to

of the allowance to employees of Federal

i':

confine the grant 

Government hospitals and clinics. This instruction represents ;;
■:

•1
iimerely a change of opinion which is not occasioned by an 

amendment in the terms of eligibility for the Health AUowance.

the Memoranda dated 04.2.2012, 06.2.2012 and 

issued, by the Finance Division, Government of

Ef
■f

1
i;3Therefore, as i:

'll
27.3.2012

Pakistan still hold the Geld in their original terms, there is 

merit in the objection by the learned DAG to the entitlement of

no

i:

the respondents to claim and receive the Health AUowance.

secondary and also tenuous argument, learned ir
As a11. k

lii!i^i!Deputy Attorney General contended that the Health Allowance is

statutory backing
•t

granted under executive fiat without any

be withdrawn by the Federal Government

.1

i;iitherefore the same can

at any time. That is clearly a flawed contention. It is admitted 

tiiat grant of the Health Allowance and the terms of ehgibility to

determined by the competent authority,

i-i!
Lf.

!•
j'i;

receive the same were

Ministo^ of Finance in accordance with Rules of Business of the
I

Federal Government. The original terms, of the said lawful grant

acted upon and payment of the
'i:
h

I
Still hold the field. These were

the respondents has conferred a vestedHealth Allowance to 

right upon them. In such circumstances, the executive is barred I
by the rule of locus poenitentiae from unilaterally rescinding and

. Reference .is maderetrieving the benefit availed by its recipients

li;;!'
____________

i:':
Mi

■ ' Ir’--.-.' Ef't!
If



I■»

iJ
^ • to

w
Pakistan, through the Secretary. Ministry of Finance vs^ "!y !•;

TWniiammad Himavatullah Farukhi fPLD 1969 SC 407) and

TKe Engineer-in-Chief Branch vs. Jalaluddm (PLD 1992 SC 

207). Therefore without a change of the terms of eligibility for 

Allowance even the prospective exclusion of the

P'

I^ealth

respondents from receipt of the benefit shall constitute ^bitrary

i:
the

!
!and unlawful action. !
;

In the circumstances, we do not find any error or

defect in the impugned judgments of the learned Federal Service

18.7.2017.

;;
12.

1'dated 05.10.2015, 11.1.2016 andTribunal

Consequently, these appeals are dismissed and the entitlement 

of the DGSE, allied institutions/centers, NCRDP 

the Health Allowance is affirmed.

i.

1
!i. of employees i'!

and NTD to • receive

7
/ ■

Sd/- Mian Saqih JVisar, CJ 

Sd/- XJniar Ata Bmtdiah J 

Sd/" Ijass nl %¥
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Office of the
AccoUfttant General
Khyber Pakhtunkhwd Peshawar 

Phone: 091 9211250-53

Dated: 19.04.2018No!HAb/Allowances/Corresp;/2017-18/422

To

The Branch Officer, 
Pay Roll-4 Section.

7

1
•■i

ooMm.mcy. pr
PAKISTAN.

iSubject:
TN CIVIL APPEAI^
QnA-ai 1 /O.m fi BY THE SUPREME COURT OF

"7^
J(

directed to enclose herewith a copy of A.O(TM)
05.04.2018

I am.
No.TM(F)/T-4Q/Health Allowance/2017-18/138 

alongwith
under intimation to AGPR Sub Office Peshawar accordingly.

dated.
Honorable Supreme Court Judgment for further compliance

■

' .1/\

ACCOUNTS o: mCER (HAD)

DtVMy DocumentVHAD SectionVcomplalntregard.doc

. 0



I

■t. <>1

\

" OFFICE OF THP*

. Sub uifice
PESHAWAR

PhNo:(091-9211278). Fax No:091-9211301

^ ^

___________
rMCF)/T-40/Health. Allowy2017-18/ / J^ Dated: 05 .04.2018

No.
T

to.
^/The Accounts Officer (HAD),

. Office of the Accountant General,
Khybcr Pakhtunkhwa, Peshawar.

,-.r\Ti/mT TAisir'TJ' rtl? JTTnGMENT T^ATET) 17.01.2018 PASSED IN 
PPF A,T Q MQg ifi:^T-iri2/2017. 216/2016. 1344/2016&806-811/2016 BY

RTTPREME court of PAKISTAN^

Subject:

herewith the Accountant General Palcistan Revenues, 
TM/18-64/Cireular/2017-18 Vol-B-III/589 dated 12.03.2018, along-with its

Please find enclosed

Islamabad letter No- 

enclosures on the above subject.. 2

the employees of Director General Special iThe Supreme Court has made
Education, its dllied institutions/ Centers. NCRDP and NTD entitled for Health Allowance^ . ^

Education has been transferred to Province under 18

.r:

.Hence,, the Director General' Special

amendment and become ■ 
the above noted subject judgment under intimation

a Provincial subject. It is kindly requested to take the requisite actim on ■
to this office for onward submission of

compliance report before the court.

aAC
^^GPR Sub Office Peshawar;./

Copy forwarded to Accounts Officer (Tt^ffice of the Accountant General, Pakistan Revenues 

G-8/4, Islamabad. /

\
\ACcbvmS OFFICER (TM) 

AGPR Sub Office Pe.^hawaryi
;]

iJ.TESjEO'
/U'- (6

/
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PESHAWAR HIGH COURT, PESHAWAR.

form ‘A’
FORM OF ORDER SHEET

ORDER OR PROCEEDINGS WITH SIONATURE OF
JUDGE/JUDGES______________

------ 2
Nn.4^ni-P/7ft1S with Interim Reli^

Date of Order
or Proceedings

1
W.P19.09.2018

Mr. Muhammad Khursheed Khan; Advocate, 
counsel for the petitioners.

Mr. Moeen-ud-Din Hamayun, AAG for the 
respondents.

Present:

Despite direction of this. Court dated 11.09.2Cf 8,

Advocate General Office failed to check the fele^-ant

about the
the

quarter i.e. respondent No.2 and apprise the Court

letter dated 03.06.2018.of the impugned

counsel for the petitioners produced

consequences

Today, the learned
dated 14.09.2018, whereby the Director Social

another letter 

Welfare &

reminders of Accounts 

requisite admissibility of health professional allowance from

release of budget through SAP

repeatedSpecial Education Department despite

Officer has failed to provide the

Finance Department and

under object head of health allowance is still awaited.
system

lethargic and disobedient attitude of the concerned officer

dealt with under the contempt of
The

has exposed him liable to be 

Court laws, however.
the Secretarytaking lenient view,

is directed toKhyber Pakhtunkhwa, Peshawar

before the Court and explain his position.

/ Finance

personally appear

EXAMIfv/ER 
Peshawar High Court
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To come up forbearing on 04.10.2018.

Tntcrim Relief
for the date fixed. In the meanwhile, 

Professional health allowance shall not be deducted from the 

petitioners.

Notice

0^" 
JUDGE

3.5J.74._ ■I

. ?r. 2^*.DuU’ nC Prcsfntiiliiiii olWppiif.ilinn

No of ..,
Copying: fi-i*-..
Ti)(;:l................

Dale ol' Pri'pan 

l^ak' (if Deliver 

By ,

V4f«*

252=.^

SC.;4«-2.4^
non <i.‘ ( upy.........

(iC Copf............ . 2-

...... L/La/^_.
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\. V'. GO^^'RR^J:V,^:^!T Of- Kl-IYRI-I'^ P ,
ZAK/'T USrII':, SOCIAL VVei,!"ARR, SSlfClAi- LOLC,'-. 1 

■ '& WOR/iEM ER/iPOWERWiENT DEPARTiSEN'i

SUMnnARY !-OR PROVlMCiAL

|.'“• s.
A• ;

••
4?' -

S OFDRAWL O F HRAi' 
SPECIAL FDUCATION

WP:No.430/2013 NAZEER SHAH-VS GOVRRNMpNT OF KHYBER 

PAKHTUNKHYY4

Subject:-

Before the '18''' constitutionai' amendment the, employees of 

General of Special Education, Islamabad were allowed ^and sinceDirectorate
01,04.2011, after the 13“' anicuidment they were vvorhlng i.indei' llio Siieiuliiiy

I/lurr P.nldiliin'er'-v.n, Tii! e '•'■''.ri; ,'.1; 11Social Wormro'Department-, Yh 

01.01.2012 the petitione:' were recer^ing 

Finance Division (Regulaticn'Wing), Islamabad'Motificatmn (Anncx-i)

Hea'ih Professioria! A;iowa;;i:i-^ vice

This allowance was stopped by Federal governmeni ancl ac:r:oi'c.iliigly

Iho petitioners filled a service appeal iri Federal Service Tribunal, .liilan'ia!k.icI, i.ind

18.07.2017, the Federal Service Tribunal decided in favour o( the pelitioners
' '

(Annex-ll). . ^ 1,, ...• ‘

')

on

The FederaliGovernment then challenged the jucgrnoni /. dooliilt)n of
i . , '

ll'io Federal Service ThbLinal in the Supreme Court of Pakistan bul.llio apex t:i:)url 

also decided in favour-of the petitio.ners (Annex-Ill).

3,

After shifting the services from Federal Government' to Provincial 

Government of Khyber Pakhtunkhwa, the employees of Special Ed-ucation were 

^ receiving the said allowaince provisionally on 13.06.2018, the Accountant'Olticer 

{PR-04) office of the Accounta.nt General, Khyber Pakhtunk.hV'/1a has written a

■letter to Deputy Commissioner, Peshawar with a copy to DirecLpr, SociakWelfare
i : • ■ • ^

and Secretary, Finance Department that budget for the Health Aliow-ance has
' \ ’ (

been allocated but the sarnie, has not been uploaded to the SAP (pompuler Syslern 

lilt date. Accountant OFfjder (PR-C4) further clarified that the Accountant Gunoral 

Olfice has released the! payment (Health Allov^/ance') tO'these empitjyoos nri Iho 

lTjr[i.iest of Social Welfares Department in-ccmpliance of the judgm.onl of Sufiruine 

Court of Pakistan dated 17.01.2013, provisionally and subject to its 'admlsslhllily

.1I.

hi-

A
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M.'/a/'./

•./ CAtSjJ^i^'r o p’ _p P .Qy:L‘>^'—^
syMMASj"

'iikA^ni
^i^p.hoASSIM^—— 

: pakht^Em^

Department, Khyn-'

- uploads'^'

will be stopped fAnne

= EWiPLOXg!-rBYI'
"1^

, Subjeet;- OF ki-ipbIfB

released 

0^ HeaUh
'in case the

paya'SHt
and that ih 

the
' paKhtun'i<hV'/a

SAP Systernfrom Finance
budget is not been

writ petitionAllowance filled aof Special Education Ti 

of Pakistan 

letter

lor.1973' andXrequesledrdinglyttie. employees

constitution 

I rnentioned

Acco5. Genoral, Kl'iyl'Jbfof the Accountantarticle-199 ofunder is.oa.20iB in nn 

uouri
of the above

for cor^tinuation
.On 1- 
\A/iiL pcLillon

poKhtunKhwa lo pui

Health Allowance.suspension of llU5
and in the subjectPald-itunkhwa

sheet issued by 

^ the Secretary, Eip^nce

ornble Court
artment. Khyb^-'’

th'eiHcn
nrdor 

directed

Secretary. Finance

Dep
.,0,?.013. in complior'cr:

ed before the court on
nop.ni'UVV.

Ihc couhVs'it I-.

10,201G and the04.the,courtiopp. ,
Departin' appear 

Snr.retary

be to re

/ . pinnncc
-V).directed the 

shall nkibe deducte
courthonorable 

Health Allowance Peshawar HiQb

bis otfice

this, department

■ thorough analysis ,

of Honorableo with the orders

S
in coimplianoc uested videFinally. >n reqDepartment

01..10.2018 advising ^
— ^ Finance

2'521/2013 dated
the Secretary

Court Peshawar 

letter No. 

to move a
for the approv

A SO(Lit)/F0/3c- clfte:Department
-V!).■ summary

al to Chief Minister7 ■ datedcourt Peshawar
Highof Peshawar

PaKhtunKhw'3

;:ind implement

allow theis requested
of the

the order totopursuance
Chief Minister

Honornt.'lnKhyber7.
tl've Old'.'Ithe04.10.2012.

■Health Aitowanco to
h.. ■:!'Sthe petitioe^

court.
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GOVERWa'IENT OF KHYBER PAKHTUNKHWA

ZAKAT, ushIr; social welfare, special education 
8.:WC|ivi'EM EiViPOWERiVlENT DEPARTMENT I

FI liyiMARYlFOR PROVINCIAL CABINET

‘V;

,3i?
,v. *•w .

r
DRAWL O F HEALTH ALLOWANCE BY THE EMPLOYEES 
SPIzCIAL EDUCATION

■ ^ Ji' ■ ■ _ ^
SHAH V5 GOVLRNMEN]igj-J<HLlJ:l^^^^ 

r-^AKHTUNKHWA: ' • ' •

\ Subject:-

,1

\\ \ ‘

On the observations of l-inance Department the departmcnl oi LnfiifilB.
Wul(f;iro responded and pi'ovid;es the i'i.;c;|uiDile inforiTidlion. I he !■ inanco I,ii Inn n il

subject e.,isc ijiay bo plneocl IjuIoio IIloKliyljur r’nkldiinKhw.M propon.nJ • ili.il ili 
Provincial Cabinet for appropriate orders with regard to the approval ol, IJio pic.ipmitM,(

rillnw/.inoo in lifiiil of Court Deniivion aluiiiiwilh the issue ol ovur-payrnonl anil idlini iilliui.l

[nailers (Aimox-Vll).

The Chief Minister, Khyber Pakhtunkhwa in Para-20 of the sun'irnni'y lias 

alioridy accordo'cl approval to piaco: Hie subject-issue belore tl‘ie rneeling nl l''roviiu:i!.il 

Catiiiiet for approval please.

9.

The Provincial CabineriL reouestec to aliow the "l-leaith Allcwai-iee’' in. tho

petitioners and implement the order of ib--
10.

• mornble C', -i mI

!
j

//I /

{IViUl-iAiWdWD'rORELS
Secretary to Government-of Khyber Pakhtunktnva 
Z.akdt, Ushr, Social Welfare, Special Education A 

Wbmen Empovrerment DeparlrntNu

La :r.v'; - 7// X

:r*v
i'r

•i'
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goveeument of KHYBER

No.SOC(E&AD)9-24/2019

Dcpaitment.

!%
•'/ - 
'i5^S 'k

ir 2019
«co, 5^ Women

pRoymci^^-CASiSlI'\ OF jTHE MBETIKG
subject: DECISION-^

r>ATF,P 22.10.2012^
of thefollowing decision

chairmanship3car Sir, forward herewith the
22.10.2019 under the

for implementaiion..

of1 am. directed to
.Meeting of Provincial Cabinet hdd on
Chief Minister, Kliyber Pakhmnkhwa

Of SPECIAL 
OF KHYEERemployees ^ 

governmentI^CKinA ITEM NO-16 .,,r^,»lAWCF BY THE 
vrp“&”o,20.B NA®R SHAH VS

I paKHTUNKHWA___ _____ _
nncision Cab'ineJi to the devolved employees-of

cabinet approved Health Allowance
at the rate of one running basic pay.The

Special Education Institulions-
ial Education &ZaKaLUshr, social welfare, Specra

inTElemonbnaDgEartmen^ Women
of the Cahi.net

SSJ/sSorAin.™*'--*"”
2.

SECTIO^OFFICER (CABINET)

.jt^ATEEVEIL
Copy to;- -^Ufraiion Department.

PA to Deputy Secretary

ion Departrnent. 
n^TOTcny1.

2.
3.

tfOFTieER (CABINET]sbCtt

attest
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PAKHTUNKHWA
"^77 khyber

GOVEl
‘ft/ ,

■■'--AS;^:A",;-.A-A‘'

N<;

25-11-2019
theDated Peshawar

Civil Appea' 
I'ment ofNsnoa^’^Tfiii - ’’r;,oi i» s“‘’'ri5hSE»°w"p,''°rfK°wBei 

f on” I"” SS' «' «'•"
rassr"”"

No.J

of

fhe above

Amenhmei't. Pakhtunkhwa

Secretary to

necessary action to the:-

S-s:»=SS'-■: s£=s:=As-‘='
6 ? MO MinS ^JybertSunkhwa

10. Waster File.

andinformation
is forwarded for

owermenl Deptt.
£mp

e

{W



7
To.

The Director of Social Welfare,
Special Education & Women Empowerment Dcpailjient, 
Khvber Pakhtunkhwa, Peshawar.

DEPARTMENTAL APPEAL FOR GRANT OF HEALTHSubject:
ALLOWANCE TO THE APPLICANT W.E.F. VHE DATE OF
DEVOLUTION OF THE EMPLOYEES ()F SPECIAL
EDUCATION INSTITUTIONS TO THE PROVINCIAL
GOVERNMENT OF KHYBER PAKHTUNKHWA i.c.

JANUARY. 2012.

Respected Sir.

With due respect it is staled that 1 was the employee of Special 
Education Department and was serving as Senior,Special Education Teacher 

(BPS-17) at RCDC Booni, District Chitral, quite efficicnc/ and up lo the 

entire satisfaction of my superiors and got retired from Government service 

on 28.03.2019 on superannuation basis (60 years). That !hc Institutions of 

Special Education were working under the control of h'cdcral Government 
and after the Provincial Government enacted Khvber Pakhtunkhwa. Civil 

. Servants (Amendment) Act, 1973 where under Seclion 11(b) of the Act ibid, 
devolved employees of the Federal Government were declared Civil 

. Servants of the IChyber Palchtunkhwa Province before t'lc commencement of 

18^'’ Constitutional (Amendment Act,,201()) for all intents and purposes. 
That later on the Provincial Government approved Health Allowance at the 

rate of one running basic pay to these devolved employees working in the 

Special Education Institutions from the date of their devolution to the 

Provincial Government. That the employees of Special I'.ducation Institution 

under the Federal Govemment w'cre receiving Health Allowance which had 

been stopped/deducted from their salaries against which the said cmplo\'ccs 

preferred service appeals before the Honourable Federal Service Ttibunal. 
Islamabad and the same have been allowed in favor of the cmplovccs vide 

judgments dated 05.10.2015, 1 1.01.2016 and 18.07.2017 and the employees 

of Special Education Institutions declared entitle for receiving of the health 

allowance. That the respondent Department feeling aggrieved from the 

judgments of Federal Service Tribunal. Islamabad Hied CPEA No.'8! 1/2016 

with title of (Federal Government of Pakistan through Secretary Capital 
Administration etc; VS Muhammad Attiq Ur Rchman & others) bcibre 

^ the Hon'ble Supreme Court of Pakistan and the same has been dismissed bv 

the Supreme Court vide its judgment dated 17.01.2018 and declared 

entitlement of the employees of Spccial l-ducation Institutions for receiving . 
of health allowance. That it is pertinent to mention that the Government of 

Khybcr Pakhtunkhva Finance Department issued Notification dated 

25.11.2019 in implementation of the judgment passed by the Hon'ble.

/



Supreme Court of Pakistan in C.P No. 811/2016 and approved I-Palth 
Allowance to the employees of Special Education Instilution ojlhe Kiybcr 

Palditunkhwa from the dale of their devolution to the! Province That it is 

also pertinent to mention that in light of the judgnjent of he T/on’blc 

Supreme Court of Pakistan and Notification of the 1/inancc Department, 
Plealth Allowance has been granted/allowed to the -employees cf the Special 

Education Institutions, but the same benefit has not iJecn extnded to all 
employees. That the applicant time and . again requested he authority 

concerned for the grant of Health Allowance in lighti of the Principle of 

Consistency but no reply has been received from the quarter concerned. That 
the applicant feeling aggrieved from the inaction of the aiitlioiity concerned 

by not allowing/granting Health Allo\vance similarly tolthc other cmp!o3^ecs 
of Special Education Institutions prefeiTcd the instant bcpartmental apj^cal 
before your good self for the grant of Health Allowance.

' It is therefore, most humbly prayed that on! acceptance of this 

Departmental appeal the concerned authority may very kindly be'directed to 

grant/allow health allowance as per directions of Hon’blc Supreme Court of 

Pakistan and Notification dated 25.11.2019 of the Einailcc Department from 

the date of devolution to the Provincial Government of Khybcr 

Palchtunlchwa. . ’

Dated: 19.04.2022.

Yqh^c Obcdichtly

HUSJ^AIN, 
I-;x-SSET(BPS-f?),

RCDC Booni, District Chitral



WAKALATNAMA

BEFORE THEKHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

OF 2022

(APPELLANT)
(PLAINTIFF)
(PETITIONER)

VERSUS

(RESPONDENT)
(DEFENDANT)Special Education Department

1/yfe
Do her/by appoint and constitute MIR ZAMAN SAFI, 

Advocate, High Court, Peshawar to appear, plead, act, 
compromise, withdraw or refer to arbitration for me/us as my/our 

Counsel/Advocate in the above noted matter, without any liability 

for his default and with the authority to engage/appoint any other 

Advocate Counsel on my/our cost. I/we authorize the said 

Advocate to deposit, withdraw and receive on my/our behalf all 

and amounts payable or deposited on my/our account in thesums 

above noted matter.

/ /2022Dated.

CLIENT

ACC
MIR ZAMAN SAFI 

ADVOCATE

OFFICE:
Room N0.6-E, 5^^ Floor,
Rahim Medical Centre, G.TRoad, 
Hashtnagri, Peshawar.
Mobile No. 0333-9991564 

0317-9743003


