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Sr. No. | Date of Order or other proceedings with signature of Judge/ Magistrate
order/ l,
proceedings : ' ll
I 2 ~ . 3 B
1, "

KHYBER PAKHTUNKHWA SERVICE TRII]B UNAL,

\ PESHAWAR. |

Service Appeal No. 470/2014
Arif Khan Versus the Provincial Police Officer, Khyber
Pakhtunkhwa, Peshawar etc.

|

) ‘1
JUDGMENT i
|

24.06.2015 PIR BAKHSH SHAH, MEMBER..- i Appellant with

A l
counsel (Mr. Muhammad Amin Khattak, lAdvocate) and

Assistant Advocate General (Mr. Kabeerullah Khah"Khe_lttak)
: . |

for the respondents present. - N |
' '1

|

| | i
2. The appellant was inducted in policei department as
, o | i
constable in the year, 2007. He while postelg at P.S Band o
! v

Kurai, D.I.LKhan had been charged/arrested (;)n recovery of

700 grams chars vide Case FIR No 56, dated 14.3.2012 u/s 9 3

: : : t
CNSA P.S Yarik D.I.Khan. Charge sheet along\'livith statement

R an N ”

|
of allegation dated 26.03.2012  was issued to|ithe appellant.
, | : .
DSP Kulachi conducted departmental enquirﬂl against the | o
. % ,

appellant and submitted the report dated 03.09.:2013 wherein | -

. . 3 |
‘minor penalty of stoppage of two Increments was:

recommended against the appéllant. The compe‘tent authorit;'

| T
: however, vide his impugned order dated 21‘.Oll.20:v14 dismiss;.';e?dl{
o ' ' him from service and his departmental apbe.al Was‘h also rqjeclfe'd
on 13.3.2014, hence this service appeal ﬁnder Section 4 of :hel

Khyber Pakhtunkhwa Service Tribunal Act, 1974. | 5
| A

i




Al

3. The learned counsel for the appellant submitted that

the appellant joined police service in the year 2:007 and without
giving him any opportunity of final show caus%e notice and that

of personal hearing, was harshly punished in contravention of

*|'the recommendations of the enquiry officer. It was further

l _
submitted that this step of the respondent-depallitment is against

the rules and spirit of natural justice. Reliancé was placed on

2008-SCMR-1174. The learned counsel for th(ie appellant also
‘ ' |

argued that the appellant was acquitted by léarned court of

competent jurisdiction in the said criminal case vide order

dated 28.03.2013. In this regard he submit;ted that every

.|-acquittal is honorable acquittal and further that when there was

no case against the appellant, he should not have been
punished. Reliance was placed on 2001-SCMR—269, 2007-
SCMR-537, 2007-SCMR-1008, 2007-SCMR-1860. He

requested that the appeal may be accepted. |

i
4, The learned Assistant Advocate Gener;al resisted this

| appeal on the ground that departmental procet‘;dings“ can be

independently initiated and completed irrespective of the fate

of criminal proceedings. Reliance was placed on2007-SCMR-

562. It was further submitted that offence was of heinous

nature particularly when committed by official jof the police

for_ce. He also submitted that all codal ,fornialitieé of charge

sheet and enquiry have been complied 'wilth and full

l
opportunity of  defence was given to the appellant. He

l
requested that the appeal may be dismissed.

|
|
l
-
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‘ ' |
5. We have heard arguments of the learned counsel for

the parties and have perused the record. =~ |

6. This is astonishing that the criminal |case happened

on 14.3.2012, the appellant was not suspended |and the charge

sheet was issued to him on 26.3.2012. After allapse of about

six months the enquiry officer submitted his repﬁort where-after

the concerned police authorities did not decide the matter there

and then and when finally the impugned order Eafter a lapse of

_ : n
about one year of the enquiry report was passecll on 21.1:2014,
the appellant was dismissed from service With(:)ut giving him
any final show cause notice or showing the rea{son.as to why

|

recommendations of the enquiry officer were -inot taken into
' consideration? The said aspecf of the case ’inl View, it wés
further observed . that the enquiry officer has not bothered or
taken pain to have recorded statement of the c!omplainant or
witnesses, all the police officials and éasily a!ccessible.' The
Tribunal is of the considerfsd opinion that in thegcjrcumstances
of the case the penalty is élso Harsh, on the basis,g of a criminal

case, in which the appellant had been acquitted. For the above

stated reasons, the impugned orders cannot be maintained.

7. In view of the above discussion, the impugned

. e |
orders are set aside, and the case is remitted to the competent
' : |

authority for denovo departmental - enquir"y strictly in

accordance with law and rules, which should be ‘comple_ted

l

|
l
1
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within thirty days after receipt of this judgment. Appellant is
reinstated iﬁto service for the purpbse of fresh proceedings.
Back benefits etc. will be subject to the outcome of fresh
enquiry. The appeal is disposed of in fhe above térrﬁs:- Parties
are left to bear their own costs. File be consigned to the Record
Room.

ANNOUNCED ,,/

o 24.62015 \
S - | (PIR BAKHSH|SHAH)
o  MEMBER -

(ABD ATIF)
MEMBER
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- 18:12:2014

6.2.2015

06.3.2015

AT

24.6.2015

' ANNOUNCE
24.06.2015 /
/ »

i
1
|

Appellant in person and Mr. Muhammad Jah, GP for

A . o
the respondents present. The Tribunal is incomplete. To come up
for the same on 6.2.2015.

) . “ |

|

|

.

!

|
R

Clerk of counsel for the appellant and |Mr

Muhammad Jan, GP with Muhammad B1la1, HC forl the "
respondents and reply ﬁled. Copy whereof is handed over '

to clerk -of counsel for the appellant To come up[for

rejoinder on 06.3.2016. l .

EMBER

e M e ==
- -

Appellam in person and Mr. Muhammad Jan, GP w1th
Naal Ahmad, H. C for the respondents  present. Requder

received. To come up for arguments on 24.6.2015. "( L,

1
l
" MEMIBER |
_

| |

Counsel for the appellant and Mr. Kabeerullah Khan Khattak,
Asstt. ‘A.G for the respondents present. Arguments hear!d and
record perused. Vide our detailed judgment of to-day and placed

-on file, ‘this appeal is disposed off as per deta1led Judgment

Parties are left to bear their own costs. File be cons1gne§ Lto.the

record room.

MEMBER
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30.05.2014 Appellant in person present and requested for adjournment
_ Request accepted. To come up ~for plje_hmmary“ hearing on :

10.07.2014.

f.k o ' - Member

Appellant with counsel present. Preliminary arguments
heard and case file perused. Counsel for the appellant contended that
the appellant has not been treated in accordance with law/rules.
Against the original order dated 21.01.2014, he ﬁled departmental

| appeal; which has been rejected on 13.03. 2014, ‘hence the present

n appeal on 01.04. 2014 He further contended that the 1mpugned order
:  dated _13.03.2014 has been issued in violation of Rule-5 of the’ Civil -

'_ _Servanl (Appeal) Rules 1986. Points - raised at the Bar need
consiclerafion. The appeal is admitted to regular ,he'arilng Subjeet fQ all ..
legal objectlens. The éppellant is directed to deposit‘ the seeulrity_. “
amount and process _fee within 10 days. Thereafter, Not'-ices‘be is‘sued\ ;

to the respondents.- To come up for written repl /comments on -

14.10.2014.
10.07.2014 3 ThlS case be put before the Final Bench '~ ‘ for further proceedmgs
. . ’ i - ) .
v
14102014 -~ Appellant with counsel and Mr. Muhammad Jan, GP with Khalid

| - Khan, SI (Legal) for respondents present a‘nd:-reply requested for- -
- ' _ad_joumment. To come up for written reply on 18._12.2014;
' MEMBER



Form- A

FORM OF ORDER SHEET
Court of
Case No. _470/2014
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings ‘ S i
1 2 3 |
L 01/04/2014 The appeal of Mr. Arif Khan presented tblday by
| ‘Mr.Muhammad Amin Khattak Lachi Advocate may be en:tered‘in
the Institution re_giéter and.put up to the Worthy Chairr;'nan'for
preliminary hearing. _ ’ k‘
( . REGISTRAR ‘
2 3 - [fﬂo, (7 This case is entrusted to Primary Bench for preI:iminary

, _ kgsite |
hearing to be put up there on :_% o~ _ﬂ 'CT/

’




BEFORE SERVICE IRIBUN AL, KHYBER PAKHTUNKHWA, PESHAWAR

RN

Service Appeal No. I,{"7n /2014,
4 4L
Arif Khan, Ex.PC No.1424. ; ~Appellant
Versus
- Provl: Police Officer, Khyber Pakhtunkhwa, arid others. Respondents,

Service Appeal

1 N D E- X

S.No. Description of Documents : Amwmm& Paoe(s)
Petition with Grounds of Appeal & affidavit, - ,
| 2. Copies of Charge Sheet'&_ Order of DPO.; = ° A&B S~
| 3. Copies of Deptl: appeal / Orderthereon. can &~ —
4. Copy of Jdgm: did 28.3.13. - . E Co— BUF
5. Vakalat-Nama - -

Dated: 2014

(f\vl Khan) /\wmilam \\(. N

lhlouﬁ,h L(mn el
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/ BEFORE SERVICE TRIBUNAL, KHYBER PAKHTUNKKHWA,PESHAWAR. |

Service Appeal NOLI:?_@ ........... /2014,

Arif Khan, ‘

Ex. Constable No.1424 / DIKhan.

-S/o Nawab Khan, R/o Indus Colony, Dly’ll Road,
Dera Ismail Khan. .

(Appellant)

Versus

The Provincial Police Officer (1GP), KPK,
Central Police Oftice, Peshawar.

2. Deputy Inspector General of Police, , D.1.Khan Range, D.1.Khan,

* Superintendent of Police / DPO/ D.1.Khan.

(W8]

(Respondents)

Note: The addresses given above are sufficient for the puipose OfSé??’v ice.

...........................

: t:/ ?ﬁcvw(e T onast A'd' (4

- SERVICE ’Sl’l’l‘ AL AGAINST ORDER DTD 21.01.2014 WHEREBY !"“‘
APPELILANT V‘%’AB DISMISSED FROM SERVICE 8Y RESPHT- N{O. 3,
AND FINALL GRDER No: 931/ES DATED 13.03.2013 OF RE SPDT: NG, Z
WHEREBY DEPARTMENTAL APPEAL OF THEAPPELLANT WAS
REJECTED, |

- Respectfully Shewetl: -

: The appéﬂant very hunﬂbly submits as under: -
BRIEF FACTS: '

That the petitioner was inducted in Police Department under the
respondents as Constable during the year 2007 atD. 1K han. Prior to the

- implementation of the 1mpvgncd orders the pétitioner had bean serving
%7/7 under Respondent No.3 while Respondent No.2 is the appeliate authority

and Respondent No.1 commands overal! authority in respect of the pariics;

thus all are necessary party to the iis. . ;
b

P
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2. . That the appellant always striven hard to discharge and fulfil} the duties
and tasks assigned with due diligence and dedication. Service record of the
appellant is otherwise unblemished, clean and devoid of any adverse
marking since nothing of the sort has ever been conveyed to the appellant
in this respect. '

3. That during March 2012 the appellant fell victim to a conspiracy and was
saddled with a criminal case in consequence whereof the appellant was
subjected to departmental proceedings in terms of Police Rules 1975,

4. That while ignoring the physical and mental agony of the appellant he was
subjected to departmental action by the authority on the same allegations as
aforesaid. The matter was assigned for inquiry to DSP/ Kulachi Circle, who
while pushing the proceedings in a slipshod manner, conveyed complicity
on part of the appellant in his inquiry report yct without any basis,
foundation and sustainable material or evidence brought on records in any
manner and recommended award of punishment to the appeliant,

5. That the matter having put-up for consideration to the authority i.e
respondent No.3 culminated in award of punishment to the appeliant in
terms of Dismissal from service again afler a cursory proceedings yei
without service of any Show Cause Notice. Copies of Charge-sheet, &
Order dated 21.1.2014 of SP/DPO, D.I.Khan i.e. respondent No.3 are
attached herewith at Annexes A & B respectively. The respondents have
refused to furnish any certified copy of records, including reply to the
Charge-Sheet, Inquiry Report etc, hence indulgence of this Hon’ble
Tribunal is sought for requisition of the said records through respondents.

6. That on learning about the passage of an order dated 21.1.2014 and
aggrieved from it, the appellant moved an appeal with respondent No.2
sceking reinstatement in service on the grounds mentionad therein, The
petition of appeal however, could not find faveur with respondent No.2 and
was dismissed / rejected vide order dated 13.3.2014. Copies ¢i appeal filed
by the appellant and the order of respondent No.2 are placed herewith at
Annexes C & D, respectively.

/. 1hat left with no other remedy, the appeliant approaches this lon ble
tribunal seeking reinstatement in service with ali back bencfits in
-consequence of setting aside of the impugned orders on gracious
acceplance of the instant petition on grounds hereinafier preferred.

Grounds:
1. That the orders passed by departmental authorities i.¢ respdis. No.2 & 3.

impugned hereby, are discriminatory, arbitrary in nature. legaily and
lactually incorrect, utra-vires, void ab-initio and militate agamst the
principles of natural justice thus are liable to be set-aside and nuliified.




(WS

That the appeliant earned his acquittal in the criminal casc even prior to the

culmination of departmental proceedings which matter / fact was brought

in the notice of DPO/ DIKhan yet respondent No.3 was adamant on

handing over guilty verdict to the appellant as against the reckoning of a

court of competent jurisdiction of the status of no less than that of a District

& Sessions Judge. Copy of Judgment dated 28.3.2013 is placed herewith at

Annex-E. The departmental authority thus traveled much beyond its sphere

of competence and apparently punished the appellant with ulterior motives.
\

That the appellant is innocent and has been subjected to the penalty for no
fault on his part. Respondent No.3, also failed to regulate the departmental
inquiry / proceedings in clLCOI’dﬂﬂCC with the law & procedures prescribed
for the purpose and as such erred at the very out set of the proceedings thus
causing grave miscarriage of justice as well as prejudice to the appellant in
making his defence.

That it is a matter of record that the appellant has been vexed in clear
defiance of the law and principle laid by the superior courts as well as the
tribunals as could be gathered from the facts and circumstances of (he case.

That the respondents while adjudicating in the matter of departmental
proceedings and the appeal of the appellant disposed off the entire matier in
a slipshod manner through the non-speaking orders impugned herehy thus
the award of impugned punishment is patently unwarranted, illegal, ultra-
vires, nullity in law and apparently motivated for extraneous reasons and is
not maintainable in law.

That the appellant had sufficient length of service rendered for the
department. While adjudicating in the matter the departmental authoritics
utterly ignored not only the provisions of law on the point but the rights,
too, of the appellant including fringe benefits and by imposing the harshest
of the penalties in defiance of law as aforesaid, deprived the family of the
appellant of its only means of earning livelihood.

That the orders passed by the respondents on holding of departmental
proceedings including the order on award of punishment as well as the one
in respect of the departmental appeal as impugned hercby, have infringed
the rights and have caused grave miscarriage of justice to the appelfant
without any lawful excusc.

That while ignoring the rights of the appellant guaraniced by the
constitution, the departmental authorities / respondents utterly failed to
adopt a proper course & to follow due procedure hence erred in disposal of
the matter in accordance with the law and rules. The impugned orders
passed by SP/DPO, D.[.Khan (Respodt: No.3) and DIG/DIK an i.¢
(Respondent No.2) thus lack in legal sanction and therefore, are i 1[ 2 be
set aside in the interest ol justice. ‘



/ ' )
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9. That the petition of appeal / appellant is duly supported by law and rules
formulated thereunder, besides the affirmation / affidavit annexed hereto.

10. That this Hon'ble Tribunal is competent and has ample powers to adjudge
the matter under Icfelcnce/appvu

11.  That the counsel for the appellant may very graciously be allowed to add to
the grounds during the course of arguments, it need be.

Prayer:

[n view of the fore mentioned submissions, it is very humbly: requested that
the impugned order dated 21.01.2014 passed by SP/DPO, D.1.Khan and the
appellate order of respondent No.2 dated 13.3.2014 may, on being declared as
illegal, arbitrary, discriminatory, void ab-initio, melfcuwc and 1*1();)01%10
against the appellant, be very graciously set aside and the petitioner may in
consequence thereof be very kindly reinstated in service with allowance ()]" ali
back benefits. Grant of any other relief deemed appropriate by the Hon’bie
Tribunal is solicited, too. ~

Dated: : Humble Appeliant,

. | o hoie

(Arif Khan) A.ppe} ian_t;

M Q\M\M ‘&M_Ktt

L eCir

Thr ouph Counsel.

- ‘ Advocate Hi oh Court,
AFFIDAVIT:

Dated: : o
L, Arif Khan, the appellant, hereby solemnly affirm and
declare on oath that contents of the petition are true and correct 1o
the best of my knowledge, belief and per the official records, Ajso,
that nothing is wiilfully kept.or concealed from 1]11\ Hon'ble

Tribunal.
\
\{‘.

Deponent.
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DISCIP INARY ACTION
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|
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|-
|
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1

I, SOHAIL KAHL'D DlStI‘lCt Police Officer, Dera Ismail Khan as a competen!
authority am of the opinion t]mt you Constable Arif Khar: No. 1424 hd%lc renderci -
yourself liable to be proceedect against and committed the following: cl(,tb/ ()Il‘ll&.b ons',
within the meaning of the Khyber Pakhtunkhwa PPolice Rules 1975. ! B '

i ' .
STATEMENT OF ALLEGATION

You  while j_ao‘s;teél “at  PS/Band Kurai  DIKhan  being
charged/arrested in case FIR No. 56 dated 14.03.2012 u/s 9-CNSA PS/Yarik
DIKhan. This ract on yoq‘r;, part amounts to gross misconduct wnich =

+ punishable under the rules, . '

. :‘(5"
Hence thc, statement o: a].}cgatlon

< \ ? “u-.

2. For the purpose of scrutmvmg thc sonduct of the s Jld accused with referenc:”
tc the above allegation 2 :/) A c/f' ' -~ Dera Ismail Khan -
appointed ds cnqun‘y ofﬁcer to conduct proper dcpcntmcmcl' enquiry under Polic:
“Rules 1975, :
2. The t.nqulry ofﬁcpr shdll in accordance with the provxslon of the 01dm<m(f'
provide reasonable oppertunit ty of the hearing to thec accused, rccord its findings an:
. make, within. ten days of ‘the receipt of this order recommendations as '
punishment or other appropriatc action against the accuscd.

4. The accused and a well conversant representative of the department shall joi:.
the proceedings on the date time and place fixed by the enquiry officers. | -

~f

i : \,J;) ‘ra lsmeai! Khan

o, , ) .? :
No,éﬂ; é{; .54 /Dated DIKhan the - )(.( oD : /20612
. Copy to: YR '
1. fk//) Ap{,(,ﬂ(,/)‘ Dera Ismail Khan. The cnquiry officer for
initiating proceeding against the defaulter under the provision of Khyber
Pakhtunkhwa Police- Rules 1975. Enqulry papcrs containing _ _  pages

arc cnclosed.
2. : Constable Arif Khan :Mo. 1424 with the direction to appear before the 2.
“on.the date, time and place fixed by thc .0, for the purposc of.enquiry
pI‘O( ceding.
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Pal}htunkhwa Police Rules |
1

‘without sufficient case. it would be presumed that v

N )
Do mELNANN VNS SR aasng 2 R

Where as. I am satisfied that a formal enquiry as completed by Khyber
. ! . -
975 is necessary and cxpedient.

: X

! i

AND WHEREAS. I am of the “view that the allcgation if established
.ot ‘. - . . 5 . .
would cal] for A major penalty as defined in rules-+{i)(B) of the aforesaid rules.

K
)

|

! v ‘
) : .

AND THEREFORE, as tequired by Pélice Rt{-l‘es 6(i) of the aforésaid
rules,ll SOHAIL KHALID District Police Officer Dera Ismail Khan
here;by ~ch’arge you Constable Arif Khan No. 1424 with the misconduct
on the basis of the stalement attached to this Charge Sheet,

¥
. AND. L hereby direct you further under rules 6¢i)(BY of the sajd rules, to
put in written defence wiih in 7-days of reccipt of this Charge Sheet as 1o why
the proposed action should not be taken against you and also stal¢ at the same
time whether you dasire 1o be heard in person or otherwisc,

X, e

AND. in case. your réply is not received within the prescribed period,

ou have no defence to offer
and that expert procecding will be initiated against you.

< b \‘
District Pofice Officer,
 Dera-lgmatl Khan

Ug

! ' ~J-:"‘-11w~u.-_...w‘wn-..-_ e
st .
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o of (,ontmduuon & extendéd henet
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- edgement douh fus wuw—-—- ,

B GRDER;;_ -

This order is 'umc,d to dispose off the d(’pai unent pwuuhno..%me

Lonstablv Amf Khdl’l No. 1424 of this Dm; ict Police was ser ved with char ve sh jeet and

e while posteu at Pb/Banu !xumr nl&'ll(,l

stat_f:n*.ent of allegation on the charges lﬂql h
D1KChan, being, charged/arrested in case FIR No.56 dated: 14.03 2002 ’s 9-CNSA
PS/Cantt: DIKhan.

N— It

The defaulter Constable was served with charge shccl Jslateaent of

allegations. An enquiry was L()nductud mto the matter lhmubh Mr. Sajch-ud-

Dm Khan, DSPZKulach DIKhan. flne Enquiry Othcel submlucd his tinding
he stated the. defaulter constable has 1round guilly of the r,hvtfws

report in- which
d 1ccommendcd for minor pumshmvnl of sloppm,c of o >—.

Jevelled against him an
. ’ . . -

increments. : .

T T The defaulter constable: caught red handcd

vas d('qunl(w! by the court because

whilc smummng the

paycotics. He was challaned to court. No doubt he v
it of doubt. The 111\01\7(,111\ nt of the defaulter is

ustgbhshed and in this 1espcct Police Rule 16 is very m uch clear because he was not

acquitted honomabl; His act gave 2t bad name 1o whold Police foree :new-:folc, 1,

M UHAMMAD I\ISAR ALL (PSP_) Dlstuct Police Lu'(m D“\hdl‘. in. exerzise oi.
he T’oll ¢ Rules 1(),\,, aw: nuv(l s ma “or

powers confirmed upon me under- t

‘pumshmentof“l)lsmlssal from Service™with immedinte effect: . //6; )d/’

Ve

.

GRDER ANNOUNCED L o
. ' ' é(lelrlctl’ohc(. Oﬂ-ccr .
=T 0 Dcm tsronil Khan

Lo
-

cqyuka mﬁuW.
e w pEGE GUPLOE -

i w.:':.w e
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v gams foo ————
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To: - The Worthy. Deputy Inspectof General of Police.
- - , DIKhan Range. Dera Lspiail Khan,

Subject: ~ APPEAL AGAINST ORDER DATED NIL PASSED OVER OB NO; 106
N DATED 21.1.2014 OF DPO / D.LKHAN.
Sir,

Respectlully, the petitioner states as under,

I. That the petitioner, enrolled as constable it the police department during the year 2007, has been serving
the department with due diligence, dedicition and to the utter satisfaction of his superiors.

2. During the entjre stretch of service the conduct of petitioner remained unblemished. Service recurd of il
petitionet is second to none. The petitioner had diligently, dedicatedly kept on discharging his ollicial
obligaﬁons to the utler satisfaction of his superiors. During the entire tenure of his service no adverse
inference was ever drawn by the superiors since nothing of the sort was ever conveved o the penitioner.

3. That to the dismay of the petitjoner, he has. through order dated 21.1.2014 passed by DPO/D1Khan. bec
awarded Major Punishment of Dismissal from service, albeit in sheer derogation of the law, rules and
norms ol patural justice, besidesfagainst the true facts. Copy of impugned order is placed herewith at
Annex-A.

4, That havihg no other recourse available to him, the appellant presents instant appeal against the order ol
DPO / DIKhan, requesting setting aside the said order on following grounds,

That the order of DPO / DIKhan is nol only against law & rules but militates against the
principles of justice, equity and goo order of public service, too.

s
=

b. That the appellant has been virtually condemned unheard and subjected to most harsh
o : amongst punishments yet without being provided with an opportunity to defend his cause
S beyoid ahy encumbrance, thus calling lor an interference by your good office to undo the
injustice.

¢. That the petitioner has sufficient length of service to his credit and a family to feed but DPO/
DIkhidn while awarding most amongst the harsh punishments ignored these aspeets blatantly and
that too, without sustenance of dany diluyation.

d. That the impugned order is appareiily based on misconception and misconstruing ol facts
besides the law, rules and principle ol natural justice thus is liable to be sel-aside.

e. Thal your good office has ample powers (o review / revise and thereby set-aside the
impigned order pf DPO / Dlkhan in ferms ol law, rules and precedents.

b
'

* In view of the above made submissions, it is very earnestly requested that on gracious accepiance
of the instant gppeal, the impugned order dated Nil passed by DPO / DIKhan over O3 No.106 may

. ' N . . ], - . . . ~ =
kindly be set-aside and the appellant reinstated in service with grant of all back benefits in the

interest of justice.
: H *
. o Y

Beg to remain, /
Your most obedient scrvant,

(Arif Khan) Ex-PC No.1424 / D.LKhan.
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This order is meant to dispose off the aJpeaI preferred by Ex:l r‘rr‘.:lbre
Arif Khan. No.1424 of DIKhan District against the order of major pumshment e
dismissal from servrce awarded to him by.DPO DiKhan vide O8 No. .06 dateo"
21.01. 2014. He was proceeded against on the allegations that' ho whlle posted at Polrce
_.. Statron Band Kurai DIKhan belng ‘charged/ arrested in rc rse FIR No.56 dated
14 03.2012 u/s. 9 CNSA PS Cantt: DiKhan. A proper depar’tmental enquiry was initiated
and Mr. Se!zlah ud Dm DSP Kulachi was appointed as Enqu!rv Ofﬂcerto conduct proper

i departmental enquury against him. On the recommendatron ‘of E,.qurry "*fﬂc\,r CP
E r .

DIKhan awarded hrm1 major punishment of dismissal 1rom servioe s o

i ' ' i r !"
|
|

2,

| The appellant/ Ex-Constable preferred rthe metant appeal agarnst the
order of DPO DIKhan | have gone through the enqu:ry file as well as eervrpe record of

r__;

the appeal and also heard him in person on 1“.03.20151.

;% Therefore 'n exercise of power conferred upen ‘me' I Abdui Ghafoor
| Afr,dr Dy Inspector General of Police DIKhan, being a Competem authority finds ne ‘
substance in appeal and hold that DPO has correctiy passed the order, tnererore this
c /4 T
jppee‘l_rid‘lsmlssed errd_’rﬂr{ed ' | | m / L
: 7oA
§'\‘ ' 2 k—--«
~=w‘!-‘MAFQu'R + RIDI B,
' PSP, PPM 1
Deputy.Inspactor General of Police, =

L - o, Dera is.mail Khan Region
No. 93/ ES At /2-2/4 S
’ R i \ f
Copy to the District Pollce Oﬁmr, le han for information with

reference to his office memo: No S86/EC dated 2!.02. 20| . His Service Record i -
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State threugh Said Marjan *\han SHO -

SIS

wab Khan Aged about 26/27
vears Caste Khattas Rfo Indus LOlOﬂ\’ u;ywl

: ! FRCRS S
Qaad District DL Khan

Jide czsz TR o506 dated 14.03.2012
U/Section ¢ {5} C.N.5. A fegrstcreo at P

.S Yarik:

’ I

Accused

T BRGSO 8 ARt s 4 il s 1 s s

A

\

MAND
AN

t

' 05.06:2012°

.28.03.201% -

a

Complainent

28.03.2013
1. LACCUSEG

[}

" Khattak r?!o Indus o:ony Dl\/al Road D

Yarik, D.L.Khar

.

1=

"‘rcn”h.ﬁ to the prosecution story, “On

3

rriplainar Said Ma jan Khan :

O
e
:J'
._1
“D

I
olice ofﬁmals wer:e

l

]

n

+

mugglers, whea in the m
o
b -

WO Wi

fo Nwr'“ﬂ* Man Ca f

Ve
{ , ,
: ‘ "35;:-";‘1:—:«.5‘1 Aiizai Advora *e for acc: ised

14.03.2013

Khatt ak RI

et DiKhan On porcoml scarch of ‘the

i Arif Khan sjo Nawab Knan aged about 26/27 years (aste

.strict D.L.Khan involvec in cas_e FIR

No.56 dated 14.03. 2012 U/Sect on 9- (b) NSA regmerer4 in Pohc; Station -

5HO a'ong sith Adam Khan No.839g iHC and
present at Chunda Lheck po>t for checking
eanwhile one Flying C oach came fro.v Pazy 5ia9.

way rrennadand @ smp: mws nerson «vas’ c‘gbo srclad, who diszlo

.
:

at 1335 hours
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5 erve‘ope having 700 grams c‘naras was recovered The g

Shalwar a f.‘ asti

case properiy was, takcn into possessnon The accused was arrestea

!
‘ Coe e -

Murasna was diat ted and sent to the Pohce Station for reglstratlon of the o |
|

case through Cbnstable Amir Jan No.324. Hence, the subject case was
registered against the accused. |

3. After completlon of’ mvesticfatlon complete challan was put in: LO\J[’T

on 05.06.2012. sccused Was' summoned, who appearéd and provisions cof

7" ’

_— Section 265(c) Cr.P.C were complied with on 21.06.2012.

' 4. Formal charge was framed against the accused on 03.07.2012, t0 |

which the accused pleaded not guilty and claimed trial.

.. 5, ‘?FOS%CU”’)!..WItﬂ’:’SSQS were summoned Prosecutmt“ in ordm to

© prove its case awamst the accuse d examined five P'Ws, while remaining
P PWs were abandoned by Dy.PP for State and closed the prosecution

I N H
. . . . .
T ] Yur

[
L evme'v
-
{ o ) )
! ; 6. - Cleroipn ssecution ewd nce is as follows:- '
L T FW IJ Jan Mohammad 'A.S., who nas stated that in his prosc‘nct.
v b theSHO P.S~’Y‘arik Said Marjan handed over the_recpvered charas wrapp,ed

y l R R b : : -

' LI in a plastic shopper to the 1O of the instant case, wh:ch he took into I.is ' : '
" | R I } ( ‘ . ) ' R 1

' pbs'se‘s'sion t'nrough 'recovery memo Ex.PW1/1 after >epa\'atmg a sample for
. * r o

‘wcrw -zl analysis. PW-1 has further stated that he packed both.the samples
in sepa}ate-parce'ls.‘ The SHO drafted the

and remaining contraband c‘haras

emo Ex.PW1/1, to which he is .margirﬁa[,w‘;fcness. Thé case

‘recovery m

property contzined in parcel No'.z' is Ex.P1.
- C iy

PW2 is Saids Manan SHO/comp amant who has stated that on

e
0

eventful day -he, Adarn Khan a\ongwith other‘pol:s:e officials ha/d{rr}af.!e

3

\
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Nakabandi on Chunda Check Post. During Nikabandi duty & Flying Coach . - )/

~was intercepted, which was coming from Pe:u side and during the sear:h, -

4
v

~one Arif Khan boarding the said F!yim’g(o#c'h was physically searched,

. resulting in recovery ‘of 700 grams of charas “from., his;Budthha!_War.

-Consequiently said Arif Khan was arrestcd and Murasila” Ex.PA was

“transmitted to Police Station for registraticn of case through Constable

o,

for furtheriactior'x.

Ak dzn. PW has further stated that card-ofarrest of accused is Tx:PW2/1.

mn
(v

- PWey hasihenazd over the séized material ard the accused to the 1.0, who .
i :

.teok thelsama into possession vide recovary memo. PW-2 has further
stated that on completion of investigation, he submitted comrlete chalian

. . ; S . T ' o o
in the instant case on presentation of record by the 1.O. : o

PW3 is. Muhammad Aslam ASI, who has stated that on receipt of - -

Murasila from SHO Police Station Yarik throiigh. Coristable Amir'Jan he

.
.

registered the instant case vide FIR Ex.PA/1, which is correct aind beai's nis
signature.- The contents of Murasila were correctly and completely
; ' N N E TN,

incorporziad into FIR. Copy of FIR was transmitted to” investigation staff

® ' ' T

' ¢

Y

PW-4 is Ardir Jan Constable, who has stated. ihat on ‘.r.h('; relevant day

3

. hé was present with SHO whiie making Nakabandi at #ezu Chuck Pb:t. on

-

"the interception of-a Flying- Coach came from Pezu side, .« suspected

)(Nj], ‘person was found in the sail vehicle. He was deboarded from it py the

SHO, who ¢ stated that on

isciosed his mame Arif Khan. PVW-4 has further.

’ - i

ohysicalsearch of the accused SHO recovered 700 grams charas from him.

4
. '

grther stated thaot the SHO draftzd a Murasila in. this tespect
- which was nanded over to hiin and he breught it to Police Station for

registration of case.




22 (e
I

4 l

PW-5 is G hazs M«l]an Cncle Officer, who has Stott.d that tl*e (_O[“)’ bl
FIR was mvked to him for anC‘ptlg”l’rlOﬂ He along\wth other pohce olflaals

proceeded,to ‘th‘ spot, wh ere PW-§ preoarur. site plan EX.PB on the

pointation of; the .COmolainant/SHO Said Nlar;an PW5 l‘as further:;tared

! it C e
H .
i . , ’

v : that he *ook lnto,possessmn vide recovery friemio 'Ex PW1/1 the cont: wbﬂnd

charas WElghan'l']OO grams, which was recovc.:." frorw the accused cmrs
! .. handed over to nlm by thc complalnant/SHO 10 again Wughed ttle

h recoyered cont‘raband-and it came to be 700 grams Out of the f‘)tal

<

amalgamated re separated four g:ams wu chemical analysis, packed and

0
PR

fealed the same into pércel No.1, he nacked &d sealed the remaining

e u

quantlty i.e. 696 grams Ex P-1 cllon&wnth plastle envelope lntc pars el- No p

. “ PW5 has further stated that the cornplainartfsHO also ,handed over him-
| | : o
+he accuseo'alongw1th card of ar rcst As the aceused was serving in pollce

dapartment 23, Constable‘ he, therefore, 1fsueo m;or*n“. report

X PWE[ PWS T further stated that he ap') led to the FSL Y ..lough nis
apulication Ex.PWS[2 for ch‘emicai analysis of the sample taken from
ER . recHvered cortraband and packed & sealed in parcel No.1, result whergof is

¢
s

S L -Ex.P-Z. PW5 has further stated that onlhis return. to. the Police Staticn he
: handed over the case property alongwith ap splication to ‘the FSL tu the
-Moha rir -of the Puiice Statlon PW5 has further stated he pl‘oduced the

accused before the | ilaqa Maglstrale for obtalnlng physncal custody and -

Lo

two days rmvsmal custody was gre’ Zted b\/ lez 1med lllaqa Mag trate l.O

also interrogated the accused and recorded his sta ernent. PV has further

]

: stated that he ag'ain applied for o >btaining pr*svsu al cus dy of the ALtuse
v1de his application dated 17 03. 2012 but the iearned lllac'la»[\fla'gistrf%te sent

>L!1'V".'. accused to judid al IOCK\ up. PWs5 has fUltlel‘ stated’ that he recorded
: o ;~ : |
statemer‘ts of the FNs P‘“/ has *‘urther stateduthat J‘te- o 'l“lp]«..thll jj@

et '-;

am—t

"
i3
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investigation ne ha_s ided over the case file to the SHO for submission of

.
v

complete challan. : Ny ' L

: N . N
. ~

' £ .
7 - pfter closure of prosecution evider ‘g, stafernent ~of accused...-

®

. U/Section 343 Cr,P.Crecorded. Accused denieg therecovery of charas from

N

his personal possession or on h¥s pointatiors Accused. has further stated

e

FERY

thiat he is.innocent and falset y chalg . Acct ed refused to be exan ~ined

Cone Oath within the meaning of Section 34¢ 2) Cr.PC. Accused also not

bl

opted to produce defense.

B o ’ )

!= |

. ) . l% . s : . :

8 ' Argum Ats of Dy.PP fOI State and counsel for accused haard and fiie
T o i

1

A

perused. . . ' Ce

9. Tne story of prosecution is that the o 2l poth wex o on Nakabandt”

>

and a flying coach carne from Pezu 51dc Whld“ was stopped and a persen in
suspicious condition was de dcn“ arded and fror : the budh of his %halwlnr /oo
grams charas were rcrovered he 1'n.1~1‘-nbe.'.i )f'ﬂying coach ha,s not been
mentioned in the M uras;la Whe names of the, c:len;/er.ancl cleaner of the

ﬂymg coach have also not been nent:oned : hag a\.’so not been menttloned

that how ‘much passengers were in the ﬁ\ 'ng coc':c-‘u and whial.was the
4 i 2

destmatlon of the fiymg coach. The driver, cleaner and passengers have
' . . . | : . _ .

not been 'made Wi‘messes in the present c_ase. PW2 complainant has

e N
R "

zdmitted th:uhe has not mentioned the eglstratlon numizer, mo\_l

" color of Flying Coach, in wnich accused was travelling. PW2 comg;:lair‘;anit

(s further stated that he aoes not rermemtor the names of the driver arc

.

e

Czea T the \/f‘hxcte nor he had given its departure and terminaiici-

- - destination.

a

N

10. . The case property was tiaken into oossessxm. on 14.

) i,
. b

“was sent toFSL'on 16.3.2012, it nas not been proved hat in wihose custody

il

2012, The same

1
e
!
o
My S
- /"/’/
s
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L

~the same rernained. Moredver, the case property-in the FSI. 'repo’rt"is

R

' "mnttoneo to have been sent to FS L through Fo Nc.959, but the : rcmc of

3
g

the said police official h'as not been mentioned i the challan form. There is ”

no police official in the chalign Fonn with FCFr o059, Thus ﬂ ooseind ,..,, of

L
¢

samples} to FSL for report has not been provc'd. The said FC No.95¢.has

nelt!terfbeen produced nor examined. PW3 ha stated that he was niever.:

+

delivered the case property of the instant case by the LO or SHO at any

. . . i ‘. !‘.‘:..
stage of investigation.
. s ) A
e Ne doubt Section 25 of Control of Narcotics Substances Act
e ! | M . C

. | |
expressly. exciudes the prov! sion of Section 103 Cr PC, but the police

. equally b_ound to associate pruthe witness wiih tHe recaver y p"ocec~"ngs

i
f

2

‘when they are avallablc ar to give reason as to WI Y tney hwe not
; | . .

associated private(Pw. in the present case c.t|ng of private vgitnesg Was

4
. i bl Lo 8t o
rs”cewa. ylaz 1he wcu;ed wa also a police ofﬁcialv a"nd in order to exclude
‘ ! . i : BN - s
1 . . 1 - .

oo

the ele’ne gof ma?aﬂde non association of private witness was necessary.

ll
l

'Wrwer cleaner and passengers were: prlvate WItnesses but their non-

1
Vv . K g '
/

asmcraﬂon with the recovery proceedmgs doubts the pI‘OQGCUtiOI. case

and recoverv C “cmplainant FW2 ‘ncs admitted that thc Flying Co :ch Was

N

packed w1th oa;senders. P\'w_ h'xS further admltteo that he’ dlo not ask -

: I3

eithér the driver, the COﬂdUL tor or,any of the: passengers to Witness the

seizure and becon“e Wltnes< for t :":;aime. PW4 has also stated that the

:;Flying Coach was packed with p%wnges the SHO Gy deuoa ded Lht.

ros . - .
e - d .

other passenger of the Flyinu coach.

'

‘. S
: : .o i

: i
,accusefi facing tr|a1 from the Flying Coach fo' search and did nat smrcn any
b ’ «

12. Copy of daily drary showing the depa’ i ure of police for\ Makabandi tu

the spot, has ncnther been pl'wwr‘ on n‘c,,, iuced nor c,t.,n ed diring
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“trialy Complajnant PW> has stated that they left Police f'S'ta'tioj"'\.'for

hatro!iin,d duty at about O'«);‘ta‘.::cg() AML THas sta anent of def Lare 'E'a‘om

Police Statiefiis contradtctgc by Amir Jan Constable ’Dvya,) wWho hw ted

c e

tnat they left,Police Station Varik at 12:00 midday for Nakabandi. |

% ) .
3. Seerchof the accusedf is doubtful. The police official i.e. complainant
oWy and rmurginal w;tqess/eyev\/:twesses are at variance regaﬂrd.ng search

TN

~of the accus ~fJ C r*mplalmnt PW2 has stated that it is correct that there is

no mention in Ex.PA as to whe-ther he Iumse.l \onducted search of tne

s

accused of the same was done moudh Constable. Complasnam P\f\/2 has

&

himself: stéted that accuéed was deboarded,{-'om Flyi.ng Cdc.g;_l';"anc!-‘vvm
5aar<;~hed through Constabl Amit Jan. Thus complainant PW2 has not
. \ ‘ N .

personally searched the accused. PW4 Amir Jun has stated that he is not

aware whethear 5HO knew the accused priorly o'r otherwise, however,

search was conducted by 5H C himsalf. 1he stmement of <om;~la': ant P‘V*

and eyewitness (PW4q) are contradiccory regarcing search of the accused.

14, dioharrir 1o whom, case property has bren ha ndgd over for sending

[ I P
tf‘e sample 0 I'SL. has not been uammed H Ajf'I.O:has stated that on his
return to Ooii;e Station, e handed over tl e case property alongwith

. ; . : N 1 A . .
applicatior for FSL to Moharrir of Police Staticn
- ' N ’

I

he FIR hiks stzted that he was never c,ehvereL case,‘orope.rty of the instant
: 5 \ e ‘
C “"'r‘-nrﬂa!nant) ortatanys ‘ag,e of investigation. Il

ey ny b T
Case Dy INE by (WU Thus in

whose cusgody the case prow:rty .cmams an

FSL doubts ‘me prosecutlon case

. counsel for ac cused has relnei upon ;\nz MLD 176/

‘

‘P.Cr.L) 523( Mhawar)

.-

PWD Who has chmk.—*d out

d who sent the same to the -

e suppom of hIS argumc nts 1earnecl

(Sindn) and 2009
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15. I t“e llgnt of above discuss.on, prosecnmun has falled to prove its
- case, ‘agaih"st itl'“--'?, accused  beyond A‘(":«.ESOHE‘\JI"-_‘ 3do=_;‘=%:"L:‘,, rather | the.
prosecutlon case is full of doubts and contradu tlons, the beneﬂt of which
1 TN .
;gﬂqes to the aqcused. Thereforey, by extendnng the beneflt of (1oubt
§accusfed is a qu1tted of the charge. Accused i on ba{l His'sureties stand
dsscharg d-fro m.the iiabilities of ba_il'bonds: Case;p;_‘ope.rty‘ i.e. contraband
f'-"'ch:'arés be destroyed after the-expiry of period of éppeallr“e—vision. File be ‘
céns’;gnu‘. o, Sc:.\lOﬂS Record. Room after its nerebsarv compiletion and
_ COMOI"‘UOH, :
o - . [ b %
Likhan : : A H ‘y:}{f HTIAomand
Dt 28.03. 2013 o | Judge Special Court/As)V, "
X i = ” s .
DeraIsmail Khai
CEETIFIGATE . ‘
Yo
Cortifed that this Judgment of mine coritists of eight pages. ﬂacn

page has been read over, signed and 'corrécted"by me_\"\&}‘nerever

n.eceasary.l | o ;W M-//
D.L.Khan . ' ,, . Hayat hmand .
Dt.28.02.2013 7 Judge Special Court/ASJ-V, : L
oo S - l Dera Ismail Khan '




BEFORE THE HONOURABLE SERVICE TRIBUNAL
| | KHYBER PAKHTUNKHWA PESHAWAR |

 Service Appeal No. 470/2014

~ AI’lf Khan, '

- Ex-Constable-No. 1424/DIKhan o

s/0 Nawab Khan, t/o Indus Colony, Dlyal Road ,

S Dera Ismail Khan ................ el (Appellant)

Versus

1. | 'The Provmc1al Pohce Ofﬁcer (IGP) Khyber Pakhtunkhwa Peshawar
‘2. The Regional Police Officer (DIG), Dera Ismail Khan ' '
‘3., " The Dlstrlct Police Ofﬁcer (SP) Dera Ismall Khan . "

............... ..7.......(Respondents~1to3)

| _WRITTEN_REPLY ON BEHALF OF RESPONDENTS.

Respectfully Sheweth,
PRELIMINARY OBJECTIONS

That the appellant has got no cause of act10n & locus standi.

That the appeal is bad for mlsjomder/non-Jomder of necessary partles

That the appeal is time barred.

That the appellant has not come to the Hon ble Tribunal with clean h'tnds
That the appellant is estopped by his own conduct to file the appéal. ~

That the appellarit has concealed the material tacts from this Honourablc -
Tribunal. : ‘

.. That appeal is not maintainable & 1ncompetent in its present form

- 8. The honourable Tribuna!l has no jurisdiction to entertain the appeal.

I

~J

- BRIEF FACTS

o ,Incorrect.-.The appellant was enlisted as recruited constable w.e.from '31.5..2007..’ o
o Subjeot to prOof but record is not upto the mark 'and bears adverse entries‘ |

. 'Incorrect The appellant was arrested in (“ase FIR No. 56 dated 14.3. 201’7 u/:,."
- 9CNS(B) PS/Yarik DIKhan for rccovery of 700-Grams Charas from his -

| possesswn and proper d,epartmental proceedlngs initiated agamst him.

That there is no bar on departmental proceedings besides judicial 'proceedlngs.

Therefore proper departmental proceedings were conducted in whioh 'allegation'r

N



R “ "'_:, o of recovery of 700-grams Charas'were‘established"agalnst~appellant and being a_

" member of disciplined force and involved i offence of moral turpitude' he was -

. recommended for pumshment Moreover appellant was acqu1tted in criminal
»'case on technrcal grounds and not honorary, which does not bar departmental

| actron (Charge Sheet & Statement of Allegatlon are Annexed “A & B”).

s, That durmg enqun‘y a]legatlons levelled 1n the charge sheet ‘were estabhshed.
| ._agamst the appellant who bemg a member of dlsmp]me force and 1nvolved in
-offence of" ‘moral turprtude & soc1al evil, he was r1ghtly awarded major

"'punlshment of drsm1ssal from service. That enqu1ry has been conducted in

accordance with. Pohce Rules 1975 and all the codel formahtles were fulﬁlled S

Taccordrng to the rules. (Enqulry Report Annexed “C”)

6 "That the appellant was heard in person and his appeal was re]ected belng mvolved

- in offence of socral ev1l and rnoral turpltude

T f‘That the appellant was . arrested red handed by recovery of 700 Grams Charas o
- 'from his possesswn His acqu1tta1 in crrmmal case was due to contradlctron i.e.

BT S technlcal grounds and not honorary acqu1ttal The appellant being a member of

d1301phned force and 1nvolved in offence of moral turpitude, whrch is menace to - -

5001ety, deserved harsh pun1shment of dlsm1ssal from serv1ce
| GRoUNDs_

L Tncorrect. A'll"the proce"e'dings‘were held in accordance with law & rules and after

: 'estabhshment of allegatrons the 1mpugned order of d1sm1ssa1 nghtly passed

‘accordmg to law _
2. :’The appellant was acquitted by. the 'COUrt due to beneﬁt of doubt' and '
- contradiction. HIS acqulttal was not honorary but on technical. grounds which .

o places no bar on -departmental action as laid down in Pohce Rules 16-3. Further -

department1a1 proceedlngs and JudIClal proceedmgs are drfferent from each other _

"~ .and can run side by side.

L 3. Incorrect. The allegatrons of recovery of'Chara_s,from the _possesslon'of appellant
were established : dhring proper” ‘e"nquir"‘y7 The app'ellant being member of
;drscrphned foree 1nvolved hrmself in offence of moral turp1tude Wthh also

o menace against the society. Thus the order of drsmlssal from service is in

accordance with law.

4, .Incorrect;;-As per Para mentioned above.




. Incorrect Proper departmental proceedmgs were conducted and the appellant also - '_ '

"provrded opportumty of personal hearmg

‘.Incorrect That the appellant bemg a member of d1sc1pl1ned force 1ndulged mﬁ

offence of narcot1cs wh1ch is offence of moral turp1tude and a menace agamst the

- socrety, brmgmg a bad name to pohce department, thus deserved pumshment of I |

-'_v-',dlsmlssal from service.

o,

. Incorrect, All the proceedings were conducted in accordance with law & rules.

Keepmg in v1ew the gravrty of offence appellant deserved the 1mpugned |

punxshment

.‘:‘Incorrect Proper departmental proceedmgs were held in accordance w1th law/ -
rules and on establishment of allegations of recovery of Charas, the 1mpugned

- punishment was awarded by the competent authorltles.

Incorrect.

" 10, Pertains to 1'a§v. ~

1. That the Respondents seek permlssmn of this Hon ble Trlbunal to advance further 3

grounds durrng course of Arguments.

PRAYER o

comments the Appeal of the Appe]]ant be1ng devoid of legal footmgs and merrts may. o

gracrously be dlsmlssed

It is, therefore ~most humbly prayed that on - acceptance of 1nstant parawrse =

. Dera Ismdil Khan
(Respondent No.2) -

(Respondent,ll\lo 3) |
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- "+ BEFORE THE HONOURABLE SERVICE TRIBUNAL,
- KHYBER PAKHTUNKHWA, PESHAWAR.

Service Appeal No. 470/2014

Arif Khan,
- Ex-Constable No. 1424/DIKhan
s/o Nawab Khan, r/o Indus Colony, Diyal Road

Dera Ismail Khan...........c...cooooiiiinini e, (Appellant)
| | Versus

1. The Provincial Police Officer (IGP), Khyber Pakhtunkhwa Peshawar.

2. The Regional Police Officer (DIG), Dera Ismail Khan : |

3. The District Police Officer (SP), Dera Ismail Khan.
e, ..(Respondents-1t03)

COUNTER AFFIDAVIT ON BEHALF OF RESPONDENTS

We, the reépondents do hereby solemnly affirm and declare on oath
that the contents, of Comments/Written reply to Appeal are true & correct to
the best of our knowledge and nothing has been concealed from this

Honourable Tribunal.

ProvincialPolice Officer
hwa, Peshawar

_ DeraIsmail Khan
(Respondent No.2)

(Respondent %. 3)




BEFORE THE HONOURABLE SERVICE TRIBUNAL,
KHYBER PAKHTUNKHWA, PESHAWAR.

Service Appeal No. 470/2014

Arif Khan, .

Ex-Constable No. 1424/DIKhan

s/o Nawab Khan, r/o Indus Colony, Diyal Road,

DeraIsmail Khan.............c.oooce e (Appellant)

Versus

1. The Provincial Police Officer (IGP), Khyber Pakhtunkhwa Peshawar.
2. The Regional Police Officer (DIG), Dera Ismail Khan
3. The District Police Officer (SP), Dera Ismail Khan.

........................ (Respondents-1to3)

AUTHORITY

We, the respondents do hereby authorised DSP/Legal, DIKhan to appear
before the Service Tribunal Khyber Pakhtunkhwa, Peshawar, on our behalf, He is also |

authorised to produce/ withdraw any application or documents in the interest of

‘Respondents and the Police Department.

>0lice Officer
nkhwa, Peshawar
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ORDER

_This order is aimed to dispose off the dcpailmvnl pmuulm;, agpamsl

Constable Arif Khan No.1424 of this District Police was served with- (.inngDcVFS‘hcu aid™
sLéucin(-:nt of allegation on the churgcs, that he while posted at PS/Band Kurai District

lehan being clmr;:,(,d/drrcstcd in case FIR No.36 dated: 14.03.2012 u/s 9-CNSA-
. . :

P S/Cdnll DIK han..

~.

The. dcfduilu Constable was served with ch rge shwl/stalmnun of

allegations. An cnquiry was conducted into the matter through Mr. Sdl-lh ud-

Din Khan, l)bl’/Kuleu DiKhan. The Enquiry Officer submitied his finding

—— 1Cport in which he stated the defaulter constable has found guilty of the charges

levelled against him and recommended for minor punishment of stoppage of o2-
increments, .

’l‘hc defaulter constable caught red handed while xmn;,;:,hng the
narcotics. e was dmlldnul te court. No d()ul){ he was acquitted by the courl because
of contradiction & extended benefit of doubt. The involvement of tie defaulter is
established and in this respect Police Rule 16-3 is very much clear begause hé was not
iléquilléd honourably. His act gave o bad name to whole Police force, therefore, |,
MUHAMMAD NISAR ALIL (PSP), District Police Officer DIKhan in exercise of

powers confirmed upon me under the Police Rules, 1975, awarded him major

punishment of “Dismissal from Service” with.immediate cﬂ'ccl'./&éﬂ;/3
’ ' - o

v

- . ¢ . Y . - .
ORDER ANNOUNCED 4 / , S,

R - - i 3

N . Dera Ismail Khan

o e T
District Police Officer, - -

I
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- - DISCIPLINARY ACTION - 7" L1

, SOHAIL _KAHLID, District Police Officér, Dera Ismail Khan as a competent

.tuthonty am of the opinion that you Constable Arif Khan No. 1424 have rendercd
yourself liable Lo be proceeded against and commitied the following d(,l'\/()lﬂl%\l()l\n
wxlhm the mccmmg of the Khyber Pakhtinkhwa Police Rules 1975,

- STA'I‘EMENT OF ALLEGATION e
Yo u while posted at PS/Band Kurai DIKhan being
charged/arrested in casce FIR No. 56 dated 14.03.2012 u/s 9-CNSA PS/Yarik
DIKhan. This, act on your part amounts o gross misconduat which is
punishable under the rules. \ '

Hencee the statement of allcgation, _ : » ’
2. FFor the purpose of scrutinizing the <,t>ndml of the s(nd accuscd mlh wﬁ rence
'to the above allegation 27 Aulc ) Dera lsmail Khan s

— .cappointed as enquiry ofh(.cr to’ conduu. proper (Icpcutmcntal cenquiry under Police
" Rules 1975.
3. The enquiry officer shall in accordance with the provision of the ordinance
provide reasonable: opportumtv of the hearing to the accused, record its findings and
make, within ten days of the receipt of this order rccommendations as (o
punishment or other appropriatc action against the accused.

4. The accused and a’ well conversant representative of the departunent shall join
the proceedings on the date Lime and place fixed by the enquiry officers :

. Polxce Officer,
| ‘ ‘ra Ism il Khan
| N " . S o
No, K) é_g /4 /D.:ll( < DIKhan the | /?{ ~e3 /2012
L, B M *
(,()py Lo: - . .
1. l)g/’ AL{ /) ‘ Dera Ismail Khan. The enquiry officer for
Eniti:‘nting procecding against the defaulter under the provision of Khyber
e Yakhrtunkhwa Police Rulcs 1975. anulr\ papers containing pagcs
are enclosed.
2. Constable Arif Khan No. 1424 with the dircction to appear before the 1£.0
on the date, time and place fixed by the E.O, for the purposce of enquiry
© proceeding. . .
- ct Poliece ‘Ofﬁccr,
cra Ism;-ri‘lz Khan
Gl .
’ T &

gElea T
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-+ Where as. T am satisfied that a formal enquiry as u)mplucd by E\]whu
P alxhtunkhwa Police Rules 1975 is necessary and expedient.

AND WHEREAS. | am of th view that the allegation if established’

would call for a major penalty as defined in rules-4(1)(13) of the aforesaid rules.

. .

AND llll REFORE, as rcqu:rcd b\ Police Rules 6(1) of “the aforesaid
rules. I SOHAIL KUALID District Police Officer Dera l\mle Khan

: hucby charge you Constable Arif Khan No. 1424 with the ln:sumduq
-on the basis of the statement attached o this Charge Sheet.

ANDL 1 hereby direct you turther under rules 0ti)(13y of th sind rules 1o
put nnwritten delence-with in 7-dayvs ol receipt of this Charee Sheet as 1o why
the proposed action should not be taken against vou and also state at the same
time whether you desire o be heard in person or otherwise! '

»

CAND_ in case. your reply is not-received within the prescribed period.

without sullicient. casc. it would be presumed-thatvouhave MO UTIENESTO BICE -

and that expert proceeding will be initiated against vou.

3

- ' . District Police Officer,
- Pcm anai! Khan
” . : (G’l : e .- .

rim

EENURRIDIRIERE S

—




> -_ =2
. . SHOW CAUSE NOTICE
) ’ '
v WITEREAS, you Constable Arif N, L424 are reported to be involved in the wmlmssmn
- > ) ol]owm“ misconduct as dcimui in Khyber Pukhtunkhwa Police Rules. 1975:-

You while posted at Police Tine DIKhan, absented your self from fawful duty
w.edrom 12.7.2013 10 24.7.2013 ic. [2-days  without any leave pum]sxmn from higher

Vs

Aduibiiny  iilh aol O YOUT puil wilivdnid oo idns mmu\vuuu\,l Pl shaiie dider K ,_,lwl
.

Pukhtukhwa-Potice Rules 1975,

PRETIE v m memenn,

AND WITERES, the material placed before mie s sufficient to establish the commission

of"above serious misconduct and unbeconming of good Police Officer ALAINSt yous
B : ‘\ o,

NOW THERF ORI:, { \lohammad '\.nu All (PSP) Istrict Police ()lI:cc: Dera

Ismail Khang call upun you Constable Arif Mo, 1424 1o Show Cause Notice ém?-(l;rysfof the

receipt of this notice as Lo why you should not be awarded major punishment, including

Dismissal Imm Su’vncc, as provided under rule 4(1) (b) of the above said rules. /\lso state

el )\Au voisn o heur mn I)L SONn 4

f

Incase you reply s not received with in stipulated  period,  withous any

reasonable/sulticient case, it will be preswmzd that you have no defence to offer and the
matier sheil be dealt with Ex-parte. , / )

- : ' . ;\o
% Lo

~

>y

!
District Police Officer,
dera lsmail Khan
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL -

PES HAWA R

E "ServiCe Case N0.470/2014

 Arif Khan.._. e e e e . .Appellant |

) Province .Pol‘ice Officer & others R Respondents -

— —_— — — —_— — — — —_— — — — -_— —_—
= —_ —_ — = —- - = _ = — = = =

REJOINDER ON BEHALF OF THE APPELLANT

Resgectfullz She weth:
: Rreliminarz Obiection: ,

1. Al the prellmlnary obJectlons are baseless and w1thout any Iegal
footlng C ' |

-

' 2'.- That appeal is W|thm time and appellant has got prlma fac:a case’
- and dtsmlssal of the appellant is totally lllegal

REPLY.ON FAC.TS: .'

1. ,'Para No.1 of the comments is admitted correct.

N

Para NO. 2 of the comments is mcorrect appellant has got clear'
and unblemlshed record in the entlre servuce

w

Para No. 3 of the comments is mcorrect with some consplracy the
appellant was mdulged |n fake and concocted case of. Ha5|sh

welghlng (700) Gram and appellant was - proceeded
departmentally

4, Para No 4 of the comments is mcorrect departmental proceedings
“were conducted on malafide baS|s and no chance of hearing was
glven to the appellant and the mquury officer. .without collecting

e

P



any sought of ewdence recommended for punlshment of -

appeHant

.5, Para No.5 is incorrect, ‘No proper proceedmgs were conducted by'
‘the department and no final show cause. notice was given to the -
appellant Wthh is mandatory under the law and the . DPO

dlsmlssed the appellant from serwce exceedmg the ﬂndmg of the
inquiry offlcer “whach were stoppage of 2 mcrements in servrce
. record” ‘ o

6. Para No6 of comm'ent's is incorrect appellant filed departmental -

appeal but no chance of hearing was grven to the appellant and
: the appellant was dragged into fake and concocted case.

N

narcotlcs are concocted and appellant is acquntted in a crrmmal _

~ case and all acqunttal are Hon able acquittal.

GROUNDS:

A, 'Gr‘ound A.of comments is illegal a:gainst the law. In criminal -.case |

appellant'is acquitted. so the 'departmental‘ proceedings are- illegal

v w1thout lawful. authorlty and no show cause and final show cause -

notlce Was given, Wthh is mandatory

 B. Para N02 of grounds is lncorrect all “acquittal are. Hon able -

- _ acqurttal the departmental proceedlng are not properly conducted

o which is requrre under t:he law.. The fmdlng of DPO i.e d|sm|ssal of:'
appellant is totally |llegal vord and agamst the settled law the DPO_,

R awarded ma]or penalty d|sm|ssal from servrce whlle the mqurry

'ofﬁcer proposed stopp@ge of 2 lncrements and further more

appellant was acqurtted ina crlmmai case before the departmental ;

proceedlng and appellant brought into the not:ce of competent'

‘ Para No.7 of comments is mcorrect the alleged recovery of

s Lr e B E g s T e S 2 TR F I T v AL = A W YO A | P . P I L vdi AL U
WESTRARE A T s e e Sy ey o S % TG TSy i o RSk 5 A R o B et X ~
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body the acquuttal of appellant but the competent body travel

beyond his ]UI"lSdICthﬂ o . ')_

. Para No 3 of ground |s mcorrect nothlng was recovered from the

appellant basis of, WhICh departmental proceedmg were carrled out ..
were totally washed by the competent courts so the departmental

proceedlngs are |llegal and anfractuous

Para No..4.of‘the grounds needs no rep_ly‘.

Para No 5 of grounds |s mcorrect departmental proceedmg were 4

" not carrled out accordlng to law and no final show cause notlce was |

glven to the appellant and the: competent author:ty can not exceed

the convuctlon as proposed by the mquury ofﬂcer

Para No 6 of grounds is mcorrect nothlng was recovered from the A

possessmn of the appellant and appellant was acquntted in the -

alleged contraband case and the conwctlon of dismissal from

service is illegal

Para No.7 of grounds is incorrect, the proceedings were not -

conducted in accordance with law and gravity of offence is no

ground for.conviction

Para No.8 of ground is incorrect, all the proceeding are void ab-
initio and nothing - was recovered from the possession of . the
appellant and appellant is' acquittal in the criminal case the

punishment given to the appellant:is illegal
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- .

1. -Paré Noj.'9"of grounds -i's i'nc_:'orrect,'appellant has go_t.g'ood prima. -

facia :case_-and dismissal of the appellant is illegal.

3. Para No.10 (Sf grounds is legal.

K. Para No.11 of the grounds' needs no reply.

-

It is, th_éref_o‘ret prayed_.'th,at on acceptanbe of this

~ rejoinder the appeal of ap_beliah‘t may be accepted.

- Date: o : . Muhammad Amin Khattak

Advocate, - :
Supreme Court of P_akis“g,an

- !\ )
N\l
Ibrahim Shah '

- Advocate, High Court, =~
Peshawar ' -




Service Case N0.470/2014

-~

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
o PESHAWAR N

e

Arif Khan................... . e Appellan_t."

Versus

Province Police Officer & others .. . . . .. . ..........Respondents.

AFFIDAVIT.

1, Al’lf Khan -Ex—C‘ovnsta'b‘le"Noi_1424/DI khan S/o Nawab Khan R/o Indus’

Colony, Diyal Road, Dera Iér_n‘ail Khan, do hereby solemnly -affirm and
declare that the contents of the actompanying rejoinder are truean_d
correct to the best of my.knowledge,and.belief and nothing has been

concealed from this learned court.

2

Devponen_t'
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Encl: As above
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

No. / DE; /ST Dated_ 29/ 6 /2015

|
\
4
|
|
!
1

|

To : '!
The Superintendent of Police ]1‘

District Police Ofﬁcer

D.1. Khan. i

|

Subject: - Judgement .

\
i
'
1
I
i
1

i
[ am directed to forward herewith certified copy of Judgement dated 24.6.2015 passed by
this Tribunal on subject Judgement for strict compliance.

i
|
1
'1
1
l

R'EGISTRXEZ/' |

KHYBER'PAKHTUNKHWA'
SERVICE TRIBUNAL s‘
PESHAWAR. 1

|
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