. Service Appeal No.12111/NCEM/2014

: “Date of Institution ... 26.09.2¢14
b f,Date of Decision ... 07.01.2020

z::_),

e Sher Khan ,\-Data Processmg Supervisor, Office of the Advocate General, Khyber
e ,Pakhtunkhwq Peshaw'ir R/O Lalazar Colony, University Campus, Peshawar.

(Appellant)

R R S

VERSUS

'ihe Secreldr) Government of Khyber Pakhtunkhwa Law Parliamentary Affairs
id Human Rtghts Department Peshawar and others.. ..., ... (Respondents)

--- For appellant.

- For respondents

Députy- Dlstrlct\Attorney
) W 1 L

.- MEMBER(Executive)
— MEMBER(Judicial)

-

* ;thro.us,h ClVl] /\ppeal no. 1131- 1413/2018 Fhrough judgment dated 18.10.2019, the




onsit e's‘?%ﬁﬁ\owﬁ to the enquiry officer. Neither statement of Advocate
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eneral, Khyber Pakhtunkhwa. Moreover, O];Jportunity of
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;§cate General gave a wrong statement before the apex court
¢S

that statements of all concerned were recorded. Moreover,

J1Sthe ‘appellant a$ per job description to file the CPLA in the
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august Supreme Com/'t-:'of Pakistan. It merits to mention here that only statements of
thé complainant aﬁd .ll'he appellant were recorded by the enquiry officer. The
appellant as well as complainant in their written statements repeatedly mentioned
the role of Advocate. on Record (Mr. Shouka_t Hussain) but astonishingly his
statement was not recorded by the enquiry officer for reasons best known to him.
To reach to a just conclusion, the enquiry officer was under obligation to have
recorded the statements of all concerned including the Advocate General, Khyber
Pakhtunkhwa. There is a set procedure for disposal of official business in
government departments/offices. We understand that if an application was
.submitted by the complainant, it must have been entered in the diary/dispatch

register maintained in the office of the Advocate General, Khyber Pakhtunkhwa. It

was the sole barometer for fixing responsibility of delay on the appellant. However,

no such record was either available /scrutinized by the enquiry officer to confirm
that onus of using delaying tactics could be attributed to the appellant. In the
absence 6t‘ any incriminating evidence, it could be termed as mere oral assertion on
the part of the complainant. In the absence of these statements enquiry report just
contained one side of the story and any conclusion drawn on it was flawed and
against the spirit of the laid down procedure. The enquiry officer prima facie,
deliberately deviated from the procedure contained in Rule-11 of E&D Rules 2011
for unknown reasons-and the final outcome in the shape of enquiry report was

vague, evasive, perfunctory superficial and based on surmises and conjectures.

of

06. - Apbarenlly’, it was not part of his job description and in the absenc?/
dbcun']cnta‘ry evidence he could not be held accountable for the fault of others. It is
also a. common practice in our system that juniors are made rscapegoat to save the
skin of seniors. We tend to agree with the claim of the learned counsel for the

appellant that statement given by the then Additional Advocate General in the apex




court r‘egardir_')g recording of statements of all concerned was against the available

. récord and"colul‘(‘i be :i'.e.rmed a misstatement. In nutshell in the absence of any
' do?ulme.ntary _e\'ide|1ce;£\«'e hold that charge leveled against was not proved during
| the enquiry. ‘

07. As a sequel to the above, the instant appeal is accepted, impugned order
dated 30.04.2014 is' set aside and the appellant is reinstated in to service. However,
the respondents are at liberty to conduct de-novo enquiry strictly in accordance with
law and tulés. The is$ue of back benefits shall be subject to the outcome of the de-
novo 'eﬁqbiry: Pémiés are left to bear their own costs. File be consigned to the record

SO IV
room.

(AHMAD HASSAN)
K /( Member
(MUHAMMAD HAMID MUGHAL)
Member
ANNOUNCED
07.01.2020 °
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*. ORDER

~07.01.2020

Announced:
-07.01.2020

* " Counsel for the appellant present. Mr. Muhammad Jan, DDA
alongwith Mr. Tufail, Senior Clerk for respondents present.

Arguments heard and record perused.

O BN
d

.Vide our detailed judgment of today of this Tribunal placed
on file, the instant appeal is accepted, impugned order dated
30.04.2014 is set aside and the appellant is reinstated in to service.
However, the respondents are at liberty to conduct de-novo enquiry
strictly in accordance with law and rules. The issue of back benefits
shall be subject to the outcome of the de-novo enquiry. Parties are

left 10 bear their own cost. File be consigned to the record room.

&0/( Ahniad Hassan)

Member
(Muhammad Hamid Mughal)
Member
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1211/2014
16/12/2019 __ Appeal received from August Supreme Court of
Pakistan vide order dated 18/10/2019 in (Civil Appeal No
, 1771/2019),Assigned to DB for final hearing/disposal on
07/01/2020.
| Notices to the parties be issued accordingly.
: Chai\ an’

ORDER

07.01.2820 Counsel for the appellasit present. Mr. Muharipad Jan, DDA

alongwith ™. Tufail, Serfior Clerk for responde present.

Arguments heanq and recoed perused.

Vide our d¢idjled judgment of today of this Tribunal plackd

on\file, theimstant agpeal is accepted, impugned order dated

30.04.2614 is set aside and the appellant is reinstated in to service.

~ f

Hloaie‘ er, the respondents are\at liberty to conduct de-novo enquiry

. “sivictly i accordance with taw and rules. The issue of back benefits

shall be subject to the outcome of thg de-novo enquiry. Parties are

¢+ left to bear their own cost. File be consigngd to the record room.

3

; Announced:
L 07.01.2020

(Ahmad\ Hassan)

t- (Muhammad Namid Mughal)
Mem
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'Ph: 9220581 /f | REGISTERED

' 3 Q§f‘a§<:9220406 Nos. C.A.1771/19 & CP.1131/18-SCJ

SUPREME COURT OF PAKISTAN.

Islamabad, dated B\ N 2019,
From

- The Registrar,
Supreme Court of Pakistan,
Islamabad.

" \}/ |
I A e Registrar,

KPK., Service Tribunal,

i
M%%(ﬂ o

Subject: CIVIL APPEAL NO. 1771 OF 2019.
OUT OF
CIVIL PETITION NO. 1415 OF_ 2018.

: AND
.~ CIVIL- PETITION NO. 1131 OF 2018.
1. Secretary, Government of Khyber Pakhtunkhwa Law,
Parliamentary Affairs & Human Rights Department,

Peshawar and another. (Pet. in C.P. 1131/2018).
2. Sher Khan. (App. in C.A.1771/2019).

' A Versus ' '
1. Sher Khan. (Res. in C.P.1131/2018).
2. Secretary, Government of Khyber Pakhtunkhwa Law,

Parliamentary Affairs & Human Rights Department,
Peshawar and another. (Res. in C.A. 1771/ 2019) .

On appeal from the Judgment/ Order of the K.P.K., Servxce"
Tribunal, Peshawar dated 16.2.2018 in S.A. Nos.121 1/2014

Dear Sir,

I am directed to forward herewith a certified copy of the Orderi
of this Court dated 18. 10.2019, converting into appeal and allowmg the
above 01ted civil petition No. 1415/2018, and. dlsposmg of the above cited
civil petition No.1131/2018, in the terms stated therein, for information

and necessary action.

I am also to invite your attention to thé directions of the Court

~contained in the enclosed Order for-immediate compliance.

Please acknowledge receipt of tgns letter along with its

enclosure immediately.

Encl: Order: ' Yours faithfully

AN .
- Q}\W@ \}
e
o

(MUHAMMAD MUJAHID MEHMOOD)
ASSISTANT REGISTRAR (IMP)
FOR REGISTRAR




THE SUPREME COURT OF PAKISTAN

(Appellate Jurisdiction) -

' PRESENT: _
Mr. Justice Syed Mansoor Ali Shah
Mr. Justice Yahya Afridi 3

[

Civil Petitions No.1131 & 1415 of 2018
(on appeal against the judgment of Khyber Pakhtunkhwa Service Tribunal,
Peshawar gated 16.02.2018, passed in Appeal No.1211 /2014)

Secretary  Government  of KPK Law, (in C.P.1131/2018)
Parliamentary Affairs & Human Rights :
Department, Peshawar.& another ;

Sher Khan (in C.P.1415/2018)
- ...Petitioners
Versus
Sher Khan (in C.P.1131/2018) =

The Secretary Govt. of KPK, Law, (inC.P.1415/ 20i8)‘
Parliamentary Affairs - and Human Rights '
Departmerit, Peshawar & another

. , ‘ : ...Respondents
Civil Petition No.1131 of 2018:
For the petitioners: Barrister Qasim Wadood, Addl.AG.KPK

For the respondents: Mr. Misbahullah Khan, ‘ASC
a Mr. M.S. Khattak, AOR

Civil Petition No.1415 of 2018:

For the petitioner: Mr. Misbahullah Khan, ASC
- Mr. M.S. Khattak, AOR '

Respondents: . N.R.
Date of hearing: .-18.10.2019

ORDER

* Civil Petition No.1415 of 2018: We have
straightaway observed that the Tribunal has taken a contradictory
positiorz in the concluding paragraph (para 6) of the impugned
judgmc‘;vl?it:: dated 16.02.2018. On the one hand it holds that all the

codal fé;frinalities were complied with at the tim'cﬁ_ of passing of the

| .

ATTESTED

ourt Associate «

Supreme Court of Pakistan
fslamabad ¥

3
.t




C.P.1131/2018 etc 2

dismissal order dated 30.04.2014 and in the same breath states .

that the inquiry officer has not recorded the statements of relevant

- staff or those working in the chain of cbmmqnd within the

organization. In this background, the petitioner could not have
been visited with a penalty. Learned Additional Advocate General

representing the petitioner submits that the statements of all the

“relevant staff has been recorded and the Tribunal has erred in

holding that some more statements had to be recorded. Be that as

it may, the contradiction within the impugned order renders it

" unsustainable.

2. . We, therefore, set aside the impugned judgment and
remand this case to the Tribunal for a fresh decision on merits
after examining the inquiry reporté, the evidence on the record and
submission of the parties.

3. “The appeal of the petitioner will be deemed to be

pending before the Tribunal, with the direction to the Tribunal to

_decide the same within a period of two months from the date of

receipt of this order. This-petition is converted into an appeal and
allowed accordlngly

Civil Petition No 1131 of 2018:

4. . This petition is disposed of in terms of the above order.

S Vedua %M’é T

Cemﬁed to he True Copy.

<\

Court Acsoc‘ate
Supreme Court of Pakisten
tsiamabad ot
SV w

£

18&‘ Octoben *"2,019
Not ‘:pprovedio!r reporting.

5% %/e/ ///wm% ,3/% 7



' BEFORE THI KHYBER PAKHTUNKHWA SERVICE T RIBUNAL PESHAWAR

: ‘ ~ Scrvice Appeal No.1211/2014 SR
Date of Institution ... 26.09.2014
Date of Decision ... 16.02.2018

A"’Shefr' Khan, kEx-Data Proeessing Supervisor,
Of’ﬁc‘e of the Advocate General,
Khyber Pakhtunkhwa, Peshawar.
R/O Lalazar Colony, University Campus, Peshawar.

(Appellant)
VERSUS

The ~Se.cret'ary Government of Khyber Pakhtunkhwa, Law, Parliamentary
Affairs and Human Rights Department Peshawar & others.

(Respondents)
Mr. Khush Dil Khan,
Advocate -—— IYor appellant.
Mr. Muhammad Jan ' ' :
‘Deputy District Alttorney e IFor respondents.
R. GUL Z2EB KHAN MEMBER
MR. MUHAMMAD HAMID MUGHAL MEMBIER

- .- GUL ZEB KHAN, MEMBER. The aforesaid appeal dated 26.09.2014 has

been lodged by Sher Khan, Ex-Data Processing Supervisor, hereinafter referred to

as the appellant, under Section-4 of the Khyber Pakhtunkhwa Service Tribunal Act
11974, wherein he has impugned the office order dated 30.04.2014 vide which he
was dismissed from service. The appellant preferred departmental appeal on

30.05.2015 which was not responded.

i
3. lLearncd counsel for the appellant argued that the appellant was initially 3
appointed as Data Processing Supervisor on 28.5.2003 on the recommendations of
Khyber Pakhtunkhwa Public Service Commissionand was performing his dutics’

| f_"clfﬁciently and honestly. That one lady (named Mst. Sultana) complainéd against




him for misplacing her documents earlier given by her 1o the Advocate General

Khyber Pakhtunkhwa for the purpose of filling CPLA in the Supreme Court of

Pakistan. That on this issue, an enquiry was conducted in which neither any

‘statement of any witness was recorded, nor any opportunity ol cross examination

~was extended to the appellant. That even the statement of the then AOR (Mr.

Shaukat Hussain) was also not recorded because he was the incharge officer for all
CPLA cases in the office of Advocate General Khyber Pakhtunkhwa. That the

allegation in the charge sheet/statement of allegation was totally wrong and ill

- conceived as the appellant has no concern at all with the CPLA cases of private

‘individuals/li'tigams. That respondent No. 2 has malafidly and deliberately held him
responsible for a criminal case of private party and initiated disciplinary
proceedings against him which has no legal sanctity and not sustainable under the
rules on subject. FFurther argued that the inquiry officer has conducted inquiry in
shipshot lmanner as no cogent evidc;nce was produced against the appellant. That the
impﬁgned order based on such crroneous and fallacious charges is of no legal effect
and liable to be set aside. That the impugned order has been passed at the back of
appellant as no opportunity of personal hearing was provided to him to defend his
case which is violation of the fundamental rights allld the principl(-: of natural
Justice.

4, On the other side learned Deputy District A‘ltorney argued that the charge
leveled against the 'appellant ,was\ initiated on a complaint having Diary No. 939
dated 04.02.2014 of a lady. That the report was sought by respondent No. 2 from
the Advocate On Record, who confirmed the contents of the complainant. That

during the inquiry, statement of the complainant lady was examined in the

presence of the appellant. Further argued that the case has its own facts and’

“evidence and there is no malafide or ill-will on the part of the respondent No. 2 ,**

againstithe appellant. Further argued that in criminal cases the Respondent No. 2,



\Pbcing Principal Law officer of the Province is fully competent to filling of appeal
before the Apéx Court. That specific allegatién has been leveled against the
- appellant. That charge sheet, statement of allegation were served upon the
appellant. Inquiry proceedings were conducted and ShéW cause notice were also to
be 'issuc(.i to the appellant which he also replied. The inquiry was conducted in fair
and transparent manner. That the appellant was given amp‘}e opportunities 1o

defend himsel(, therefore the appeal may be rejected.

5. We have heard arguments of the learned counse) for the appellant and
learned District Attorney for the respondents and have gone through the record

available on file.

0. llk:arned counsel for the appellant remained wnable to substantiate his plea
that _the impugned order was passed without fulfillment of codal formalities and
adherence to legal requirements. But on the other hand the inquiry officer has not
recorded the statements of relevant staff or at least those wﬁo arc working in the
chain of command within the organization. The AOR concerned also shared the
responsibility to dispose of office work in time however the inquiry officer has not
bothered to associate the AOR concerned with the inquiry proceedings, nor given
any reason as o why-his statement was not recorded. In the stated circumstances
this Tribunal is of the view that the impugned punishment is exccssive.
C()nsequemly for the purposc of safe administration ol jﬁstice the impugned
' pﬁnisﬁnwnt is converted into withholding of two annual increments for a period of
two years. The intervening period shall be treated as leave of the kind due. The
present appeal is disposed of accordingly. Parties are left to bears their own cost.

IFile be consigned to the record room.

ANNOUNCE
16.02.2018 .
@ @'h : (Gul ZebKhan)
o M BE!
MEMBER

(Muhammad Hamid Mughal ) L
MEMBER ,




Versus

The Secretary Govt. of KP & others................ Respondents

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR -
¥ | . %]
v Service Appeal No./ 12014

Sher KRan......cccvvveveeereeenreeneneesseeeerenesssson Appellant

1. Memo of Servnce Appeal : : “ 1-5 ‘

Copy of office order thereby
appellant was appointed as Data

2 Processing Supervisor (BPS-14) in
’ the office of Respondent No.2 on
the recommendation of KP Public
Service Commission Peshawar.

28.05.2003 ‘A - 0-6

| Copy of the office order thereby '
3. Mr. Waqgar Ahmad was appointed 28.02.2014 B 0-7
as inquiry officer

4 Copy of charge sheet with

statement of allegations 28.02.2014 c 8-11
Copy of show cause notice with E

5. copy of findings of the inquiry 01.04.2014 D 12-16
officer

6. Copy of reply to show cause notice E 17-21
Copy of impugned order thereby" '

7. appellant was dismissed from 30.04.2014 F 0-22 -
service with immediate effect '
Copy of departmental appeal filed

8. under registered post before the 30.05.2014 G . 23-28

Respondent No.01

9. Wakalat Nama ‘ : i

Through

Khush\ﬂ Khan

Advocate,
Supreme-Court of Pakistan

Dated: 2:3 / 10/ 2014

P
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e BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

»
Service Appeal No. t&, 12014
, %@ﬁ@ Procisy

e a‘ﬂ"—r‘ﬂ‘
Sher Khan, . 0;{ N
Ex-Data Processing Superv1sor ‘ :@Q%{ 2 ﬁé@’; a;;g? 0/4
Office of the Advocate General,
Khyber Pakhtunkhwa, Peshawar.
R/o Lalazar Colony, University Campus, Peshawar......................... Appellant
] : | Versus
’ ' 1. The Secretary,
| Govt. of Khyber Pakhtunkhwa,
o Law, Parliamentary Affairs and
| Human Rights Department Peshawar.
2. The Advocate General,
Khyber Pakhtunkhwa, Peshawar.................................. Respondents

SERVICE APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNALS ACT, 1974 AGAINST THE
IMPUGNED ORDER DATED 30.04.2014 PASSED BY RESPONDENT
NO.2 THEREBY APPELLANT WAS DISMISSED FROM: SERVICE
| : WITH IMMEDIATE EFFECT AGAINST WHICH HE FILED
’ DEPARTMENTAL APPEAL ON32/.05.2014 UNDER REGISTERED POST
BEFORE THE RESPONDENT NO.I BUT THE SAME WAS NOT
DISFOSED OFF WITHIN STATUTORY PERIOD OF NINETY DAYS.

"~
<

{ Respectfully Sheweth,

Facts giving rise to the present appeal are as under:-

That appellant initially appointed as Data Processing Supervisor (BPS;14)
~ in the office of Respondent No.2 on the recommendations of Khyber

Pakhtunkhwa Public Service Commission, Peshawar by an office order

‘dated 28.05.2003 (Annex: A) and since then he was performing his duties
“z-4Ubmitiad a@@ efficiently and honestly without any cbmpla.int and rendered more than 10
:i“ )

kg . . . .
years service with unblemished service record.

That Respondent No.2 appointed Mr. Wagqar Ahmed, Adl. Advocate -
General Khyber Pakhtunkhwa as inquiry officer by an office order dated .
28.02.2014 (Annex: B) and charge sheet dated 28.02.2004 (Annex: () I

/

- 1
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alongwith statement allegations was also served upon the appellant

contains of following charges:

() A poor lady, namely, Mst: Sultana was injured in a

| roadside accident. An F.LR. in the matter was also

registered and the accused was convicted by the Trial

Court. However, later on, the High Court acquitted the

accused from the chafge. The lady, who was very poor,

approached the then Advocate General, who

recommended her case to be filed in the august Supreme

Court of Pakistan. She handed record of her case over to

you for filing Cr. CPLA before the august Supreme Court

of Pakistan. Whenever, the lady aské(l about her case, she

was told by you that your case had been filed in the
Supreme Court of Pakistan and is still pending.

(i1) On 04.02.2014, the said lady submitted an application to
the Advocate General, Khyber Pakhtunkhwa, Peshawar
té enquire the matter. On 07.02.2014, the learned
Advocate General, called the report from the Advocate On
Record (AOR). On 10.02.2014, the learned AOR
submitted the report which is reproduced as: “Poor lady
also handed over the record of the case for filing CPLA
and whenever the poor lady asked about her case she was
told by Mr. Sher Khan that your case has been filed in the
Supreme Court of Pakistan and still pénding but actually
her case has never been filed in the august Supreme
Court of Pakistan. For filling CPLA the record of the

case is also missing and not available in our office”.

That after conducting inquiry in the case the Respondent No.2 issued show
cause notice vide dated 01.04.2014 (Annex: D) to appéllant alongwith the

copy of the findings of the inquiry officer to which appellant submitted the
requisite detailed reply (Annex: E).

That the Respondent No.2 issued an office order dated 30.04.2014
(Annex: F) thereby appellant was dismissed from service with immediate

effect against which he filed -departmental . appeal on 30.05.2014

il




3

', (Annex:G) under registered post before the Respondent No.1 but the same

was not disposed within statutory period of ninety days.
Hence this appeal is submitted on the following amongst other grounds:

Grounds:

A. That charges as leveled in the charge sheet as well statements of
allegatiohs against appellant are baseless, unfounded, erroneous and

unproved which are totally denied by the appellant.

B. That Respondent No.2 biased against the appellant and mailaﬁdely
established two different cases on the basis of erroneous and frivolous

allegations which are not sustainable under the law and rules on subject..

C. That appellant has no concerned with a criminal case of private lady who
allegedly entrusted the record of her case to then learned Advocate )
General (Mr. Khalid Khan) for filing CPLA in the august Supreme Court
of Pakistan. Therefore, the Respondent No.2 has malafidely and
deliberately held him responsible for a criminal case of private party and
initiated disciplinary proceedings against appéllant which has no legal

sanctity and not sustainable under the rules on subject.

D. That according to law and rules, the learned Advocate General can ohly
entertain those case which were recommended by the concerned State
functionaries but in the question case a private lady approached to then
learned Advocate General (Mr. Khalid Khan) for filing CPLA in the
Hon'ble Supreme Court of Pakistan. Therefore, Respondent No.2 has
unlawfully dragged the appellant in this false case just to enhance his

mental agony.

E. . That the inquiry officer has conducted inquiry in slipshod manner because
the matter is pertaining to factual controversy‘which could not resolved
without cogent evidence which did not done in this case thus the findings
of the inquiry officer has no le‘gal- sanctity and not sustainable and

similarly the impugned order-based on such erroneous findings is of no

legal effegt and liable to be set aside.

S S S LI S Y



That the inquiry officer has not associated the then Advocate On Record
(Mian Shaukat Hussain) in the inquiry proceedings whose association was
necessary for the fair inquiry. Moreover, the inquiry -officer failed to
record the statement of poor lady in written and thus appellant deprived of
his right of cross examination. Therefore, the ﬁndings'of the inquiry
éfﬁcer are of no legal effect, biased and untenable being based on false

proceedings.

That the findings of inquiry officer are not fair therefore Respondent No.2
has unlawfully entertained the -same and passed the impugned order
thereby appellant was dismissed from service which is illegal and of no

legal effect liable to be set aside.

That the impugnéd order has been passed at the back of appellant no
opportunity of personal hearing was provided to him to defend his case
therefore, the impugned order is illegal and without lawful authority being

violative of principle of natural justice.

That all the proceedings and acts of the Respoﬁdent No.2 tainted with
malafide intentions and passed the impugned orders in two false cases of
similar nature on the same very date which are unjust. and unfair and
against the fundamental rights of appellant as guaranteed under Chapter 1
of Part II of the Constitution, 1973 which is not warranted under the law

and liable to be set aside.

That Respondent No.l has malafidely and unnecessarily kept the
departmental appeal of appellant without any action within statutory

period of ninety days which”unlawful and unfair.

It is therefore humbly prayed that on acceptance of this service appeal
the impugned order dated 30.04.2014 thereby appellant was dismissed
from service wifh immediate effect may kindly be set aside and

appellant may graciously be reinstated into service with all back

benefits.



.

Any other relief as deemed appropriate in the circumstances of case not

Through

Khush Dil Khan,
Advocate,
Supreme Court of Pakistan

Dated: E[_‘S / 09/2014 -




16.02.2018 o [.earned counsel for the appellant present. Mr.
© Muliammad Jan, DDA for the respondents present. Vide separate
judgment of lbday of this Tribunal placed on file, this Tribunal is of
the view that the impugned punishment is excessive.
Consequently for the purpose of safe administration of justice
the impugned punishment is converted into withholding of
two annual increments for a period of two years. The
intervehing period shall be treated as leave of the kind due.
The present appeal is disposed of accordingly. Parties are left
‘1o bears their own cost. File be consigned to the record room.
ANNOUNCED ‘ |
116.02.2018

o \P
(Mubammad Hamid Mughal) ‘ (Gul Zeb Khan)

Member : Member




17.11.2017

20.122017

i 08.02.2018

Counsel for the appellant and Addl. AG alongwith

Muhammad Khursheed Superintendents for the respondents

- present. Learned Addl. AG  Seeks adjournment for the

reason that they want to. compare certain documents with

the original in order to verify the genuineness of the

documents rellied upon by the appellant. To come up for

arguments on 20.12.2017 before the D.B.
-

Member !

Counsel for the appellant and Mr. Muhammad Riaz

- Painda Khel, Asstt. alongw1th Muhammad Arshad Khan,
Admn Officer for the respondents present. Learned AAG
B seeks further adjoumment Last opportunity granted with the

direction to positively argue the case on the next date. In

case the respondents fail to compare the documents then the

arguments shall be heard on the B‘ams of available record. To

come up for arguments on 08.02. 2018 before the D. B

mer . , : rran

Counsel for the appellant present. Mr. Muhammad Jan,

"ADDA for the respondents present. Arguments heard. To ¢dime up

for order on 16.02.2018 before D.B.

(Gul Ze¥Khan) (Muhammad Hamid Mughal)
Member E Member »

M



08.03.2017

16.05.2017

17.07.2017 |

Appellant with counsel and Mr. Usman Ghani, Sr. GP for -

respondents present. Learned Sr. GP requested for adjournment.

(MUHAMMAD AW
CE MEMBER ™

(ASHFAQUE TAJ)
MEMBER

~ Counsel for the appellaht and Mr. Khurshid Khan, Supdt
a!ongwith' Mr. Kabir Ullaﬁ -Khattak, Assistant AG for the
respondent present. Counsel for appellant requested for
adjournrﬁent Adjourned. To come up" for ‘argUmgnts o.n“

17.07.2017 before D.B.

e

(Muhammad Amin -‘Khan Kundl)
Member

Counsel for the appellant present. Mr. Muhammad Shoaib,'

Junior Clerk alongwith Mr. Muhammaid Jan, Deputy District Attorney

for the respondents also plcscnl lhc Learned Executive Mcmb01 Mr.

. Gul Zeb K han is away for mtelvwws in thc office - of Khybcr

Pakhlunl\hwq Public Service commission Ihcrefore duc to mcompictc

bench the case is adjourned for arguments to 17.11.2017 before D.B.

a?;nm Khan Kundi)-

Member

(Muhamm




28.04.2016 ' Agent of counsel for the appellant and Mr. Muhammad Arshed,
Admin Ofﬁcer alongw:th Mr. Muhammad Adeel Butt, Addl: AG for
respondents present. Due to strike of the Bar learned counsel for tha
appellant us not ava:lable today before the Court, therefore, case is

adjourned for mm argumentsto_23 . 9 - /4 .

A

Membfer - - MeaWMber

23.09.2016 Appellant in person and Mr. Muhammad Arshad, A.O
alongwith?Mr. Ziaullah, GP for respondents present. Arguments
could not be heard due to. general strike of thé_ Bar. To come up for

arguments,on 18.11.2016:

g

Member l\gaer/"—

18.11.2016 Counsel for the appellant and Mr. Ziaullah, GP for respondents

present. Learned counsel or the appellant requested for adjournment.
Request accepted. To come up for arguments on & 3- /2 before D.B.

(ABDUL LATIF) (PIR BAKHSH SHAH)
MEMBER "MRMBER

|
1
1
T
|




07.05.2015. . Appellant in person, M/S Muhammad Ismail, SO and Muhamma!
Arshad, Administration Officer alongwith Addl: A.G for respondents
present. Written reply not submitted. Requested for further time to

submit written reply. To come up for written reply on 24.6.2015 before

S.B.

N—

' MEMBER

'; 6 24.06.2015 Appellant in person and Mr. Muhammad Arshed, AO alongwith
' Addl: A.G for respondents present. Requested for adjournment. Last

opportunity granted. To come up for written reply/comments on

1.9.2015 before S.B.
Ch%n

01.09.2015 - Appellant in person, M/S Muhammad Ismail, SO (lit.) and
‘ Muhammad Arshad, A.O alongwith Assistant A.G for respondents
present. Comments submitted. The appeal is assighed to D.B for

rejoinder and final hearing for 3.12.2015.
Chdfrman

3
i
03.12.2015 Appellant in person, M/S Muhammad [smail, SO (lit) and
Arif Khan, Stenographer along\';;itli Mr: Muhammad Jan, GP for

respondents present. Appellant requested for adjournment duc to

o - non-availability of his counsel. To come up for rejoinder and
.arguments on __ g&_é 20 /é :

@\_/

Member I ber

‘-



09.02.2015

24.03.2015

= T
e ————— >

Counsel for the appcllant present. Prcli‘fninél{'y al'gumFtlls
heard and case file perused. Through the instant appeal uhdcr
Section-4 of the Khyber Pakhtunkhwa gcr\hcc lnbuqal: z}ltll 7’41 ‘
I}IC appellant has impugned order dated 30 04. 201‘4 vldc \&*1!1(,1 the " l
n‘\ajor penalty of dismissal from scrvice wnlh lmmcdlate cffcct has
been imposed upon the appeliant. Agamst the abovc mlc rcd
1mpugnccl order appellant filed departmental '1ppCdl on 30. 05 014

vhich was not responded wuhm the stalutow pcnod of 901d1 ys;!

h]cncc the instant appeal on ?6 09 2014. !I Ie tJ"unhlm statcd ]U;‘a no:

i

)
proper and regular inquiry has bcen conductcd No chémcc of
‘ 1

personal hearing has been given to the Qppclleiﬂl thcrci()rc the

u‘npug,ncd order is illegal, wihtout lawful authority being v1ola11\‘e of

t
prmmplc of natural justice. | ‘ g !

b “ l,l}

R
f
| Points raised at the Bar necd consldu atlon The- dipeal is I
'i .

a mitted to regular hearing subject to dll lcgdl Ob_]CCllOI‘lS The

a'ppcllant is directed to deposit the sccunly amount and process fée

wtthm 10 days. Thereafier, Notices be issued (o the respondentsi To {
c?nlc up for written lcply/commcnts on 7:1 03, 20!bcfor§ the, lcia ned
Bench-TII. | b i "l*

|
!
) ; . ia

Mcmber
TR T O

I
X v i

i

i ', s ; 1 '
! ! o 1 ' |
J Appellant in person, M/S Muhammad ismail, SO for rLspondent !

No 1 and Muhammad Arshad, AO for respondent No. 2! alongwntw Addl:

A.G present. Requested for adjournment. Adjourned for submis!sio'n of |
!

written reply/comments to 7.5.2015 before S.B: ‘ |

| v Coey ’ . f'L g '¥i‘,‘}'

: h r P .';';;gg 3
. ' R
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Reader Note:

i - 11.12.2014 Clerk of counsel for the appellanfl present. Since

1 N . [T l |
.‘f f . T patl X
| Tribunal is incomplete, therefore, case is adjourned i‘o 20.01{.2015
: . | |
i . for the same. '
) ‘.F I
: | ¢
i Reader! - |
I
| ) ‘ . ii
| .
| ‘i .
| Reader Note: N
Lo DT
, : | tpo
21.01.2015 Since 20" January has been declared as public holiday by
the provincial government, therefore, case“?is ,zlidjournéd‘; E1!0
! ¥ d
| |
| 09.02.2015 for the same. X
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| Form- A
| FORM OF ORDER SHEET
Courtof _ A -
| Case No.._ 1211 /2014
'S.No.: bafe of order - r Order or 6ther pro_ceeding's'with sign.ature‘of.judg“'e or Magistrate
' Proceedings : : , -
' 1 2 3
1 : _02/10/29}4' f ‘The appeal of Mr. Sher Khan resubmitted today by Mr..
| | Khush Dil Khan Advocate may beentered.in the Institution '.
registef 'am~d put up to .the Worthy -Chairman for preliminary |.
hearing. L . | -
: ;
e | 'REGISTRAR L
2 /Z/ r_/o "020/[/ This caseis entArusted to Primary Bénch for brelimi r.yj
"} hearing to be put up there on /Z - I]?f\ gg/é f
3 | 3‘ i):? L ‘




~ The appeal of Mr. Sher Khan Ex-Data Processing Supervisor of the Advocate General Peshawar
Areéeived today i.e. on 26.05.2014 is incomplete on the following score which is returned to _the'counsel

for the abpellant for completion and resubmission within 15 days.

1- Appeal may be got signed by the appellant.
- 2- Annexures of the appeal may be attested. .
3- Four more copies/sets of the appeal along with annexures i.e. complete in all respect
may also be submitted with the appeal.

N°;+l€125_J S.T,

Dt;’fﬁA,Lfﬁ 2014.

R RAR/.
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

PESHAWAR.

Mr. Khushdil Kha Adv. Pesh,

Kfiush Dil Khan Advocate

Supreme Court of Pakistan

Ex, Deputy ,s‘peqke r, P
Assembly K, P
e: 94B, Haroori Menston

Kﬁyﬁer(BazarchsIm‘war Ph 221344°

ovinctal
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OFFICE OF THE ADVOCATE-GENERAL,N.W.F.P., PESHAWAR. '

. »
nni""'ﬁ |
pe

Consequwiuoon&ewhcnandreummdahonoﬁhem Public Service
Commission, Mr.Sher Khan $/O Lal ;vchammad, DPO/KPO, (B-11) Agency Education Officer,
Khyber Agency, Jamrud, is hereby appointed as Data Processing Supervisor (B-14) against the
ox:shngmmycncommctbamﬁmnthedahaofaaslmpucnofchargeforapmodofthreeO)
- years in this office. ) ‘

. S . OFFICE ORDER

Hewou]dremninonpobaﬁmfm‘apeﬁod of one year.

T

The expenditure involved is debitable to the functional classification “6-00000-
General Administration 6-01000-Omgans-of State 6-01 106-Justice Law Department 6-01 106-
Advocate-General” and would be met out from within the sand.zmedbudgetgmnifortheyear

2002-03.
.

ADVOCATE-GENERALNW.F.P,
PESHAWAR.'

%0l '—\'\S—;Ao.,dmdymmax ‘2%/ S noos.

No.

A copy is forwarded for information and necessary action to the :~ N

Secretary to Govt. of NWFP, Law Department for information w/r to his letter

No.E&A(LD) 2-12/03/3362, dated 27-05-2003.

Accountant-General N.W F P., Peshawar. .

Director Recruitment, NWFP., Public Semce Conmission w/r to his letter No. 9883

dated 14-05-2003.

04-  Agency Education Officer, Khyber Agancy, Jamrud. He is mquested to relisve Mr.Sher
Khan, DPO / KPO (B-11) oflnsduuwassoonaspoam&e enablmghlmto_)omhxsnzw

/ass:gnmuﬂ. }hsmeemdmayalsobesupphedtotm: office.
05-  Mr. Sher Khan, DPO/KPO office of the Agency Education Officer, Khyber Agmcy

ADVOCATE-GENERALN.W.F.P.,

ﬁu/P.ESHAWAR. Or o

- 01-

1 02.
03-
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'-appomt Mr. Wigar Ahmad, Addl: /\clvocac(‘:mcml Khybu

|
*In the matter in accordance with the provisions of above Rules.
| 3 ,

A Copy is forwarded for information and necessary action to:-

| / 2. Mr. Sher Khan, Data Processing Supervisovr“q:.f,;this office.

)
|
'OFFICE OF THE ADVOCATE- GENERAL KHYBER PAKHTUNKHWA PESHAWAR

/7,7,7% 3

i
ORDER. |
: s
In exercise of the power conferred npon me under Rule 10 (1)@) of the K.hyber

Pakhtunkhwa Govt. Servants (Efficiency & Dlsclplme) Rules, 2011 I, Abdul Latif Yousfza1

Advocate General, Khyber Pakhtunkhwa, Peshawar as a Competent Authority, do hereby

{Pakhtunkhwa, Peshawar as
anuny Officer, to scrutinize the conduct of Mr. Sher Khan, Data Processmg Supervisor of tlns

i
'

office, in the matter of inefficiency and misconduct. ’

|
- The Enquiry Officer shall take further llecesSéry action and §ubmit his findings and report

/

- ADVOCATE-GENERAL, *
Khyber Pakhtunkhwa, -
. Peshawar.

Endst: No.MS5 91- 23 /A.G.  dated Peshawar th‘é. ? 8 / & /2014,
. S i

|
. Mr. Wigar Ahmad, Additional Advocate- General /Inquiry Ofﬁcer Khyber Pakhtunkhwa
| Peshawar, [

i

3. Relevant file. - '- :

ADVOCATE-GENERAL,.
. Khyber Pakhtunkhwa, .
| | Peshawar. -

l ‘ ' i
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OFFICE OF THE ADVOCATE—(“ENERAL KHYBER PAKHTUNKHWA

|

PESHAWAR.
‘ r o CHARGE SHEET. o /Q””e”x.-(’
N No. USAE /AG  dated I’es"ita'war the_28 /022014, /-’ Q

I, Abdul Latif Yousafzai, Advocate- General Khyber Pakhtunkhwa, Peshawar as the

Competem Authority, hereby charge you, Mr Shcr Khan, Data Processing Supervisor of this
| (- . )
‘ office, as follows:- S o '

|

(a) ‘ A poor lady‘,namely, Mst: Sultana was mjured 1n a roadside accrdent An

F.LR in the matter was also regrstered and the accused was convrcted by
the Trial Court. Howcver,.- later on, the ngh Court acquitted the accused-

from the charge. The lady, who was very poor, approached the then

Supreme Court of Paki sta_n. She handed record of her case over to you for
filing Cr. CPLA before 'the: august Suprerlne Court. Whenever, the lady
asked about her case, she was told by you that your case had been filed i in

F

|

|

[

|

!

: , ] ‘ Advocate General, who recommended her case to be filed in the august
D ‘ :

|

|

|

| the Supreme Court of Palqstan and is still pending, '
I

S |

B . (b) On 04-02-2014, the said lady submitted ar|i1 application to the Advocate-
General, Khyber Pakhtunl'ch',"u{'a, Peshawar to enquire the matter. On 07-2-
2014, the learned Ad\rocate-!GeneraI called the report from the Advocate-

' on-Record (AOR). On 10- 02 2014, the learned AOR subrmitted the report

‘ : A which is reproduced as: “Poor lady also handed over the record of the case
¥ e - for filing CPLA and whenever the poor Iady asked about her case she was

told by Mr. Sher Khan that your case has been filed in the Supreme Court

; “of Pakistan and still pendm0 but actually her case has never been ﬁIed in

the august Supreme Court of Paklstan For ﬁlhng CPLA the record of the

case is also missing and not avarlable in our ofﬁce”

|
|
i




| /9
On 17-02- 2014 your C\pldnatlon was called and directed to expldm your

position within three (03) days Your 1eply was received on 20 02- 2014
, :
After having gone 1111011011 whole record of the matter, I am not sat:sﬁcd

with your reply to the exp]anatlon Hence I have decided to hold proper .

"inquity into your mlsconduct in accoxdance with law and RuIes

That your said act amotm.t to negligencé carelessness and delinquent -

' behavxour thus you ha\c cormmtted misconduct which falls under the -

* . Khyber Pakhtunkhwa (“ovunmcnl Suvanls (Efficiency & Dlsuphm)

2. I have appointed Mr. Wiqar Ahmad Addltlonal Advocate-General Khyber

‘Rules, 2011.

Pakhtunkhwa Peshawar, as an inquiry ofﬁcel fo1 proceedmg further in the case.

3. Your written defence, if any, shou]d reach the i 1nqu1ry Officer within seven days

i
from the receipt of this charge sheet and statement of allegatlons failing which it shall be

" presumed that you have no defence to put 1n and in that case!ex-parte action shall be taken
| .

against you.

4, Intimate whether you desire to be _lieélrd in person. -

5. A Statement of allegations is-enclosed

Mr. Sher Khan,
Data Processing Supervisor.
of this Office

Endst: No.

Advocate-Genexjal,
Khyber Pakhtunkhwa,

Peshawar.,

/A.G.

A copy is forwarded for information and necessa;'y'. action to:- |

. Mr. Wiqar Ahmad, Additional Advocate-Géneral /Inquiry Officer, Kllybel‘ Pakhtunkhwa,

Peshawar.

2. Relévam file.

“TmL - //

Advocate-General,
Khyber Pakhtunkhwa;’
Peshawar.
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OFFICE OF THE ADVOCATT GENERAL KHYBER PAKHTUNKHWA

PESHAWAR
STATEMENT OF ALLEGATIONS

" I, Abdul Latif Yousafzai, Ad\focate';delrer'al, Khyber Pakhtunkhwa, Peehawar, as the

i

competent authority, am of the opinion that Mr. Sher Khan,lf Data Processing Supervisor, of this

ofﬁce ‘has rendered himself liable to be pr(:)ceededAagairllst as he committed fhe following

‘ Servants (Efficiency & Discipline) Rules, 2-_01_ 1-, :

(2)

(b

. acts/omissions w1thm the meanmg of Rule 3 (a) and (b) of thle Khyber Pakhtunkhwa Government

|
|
A poor lady, namely, Mst: Sultana was injured in a roadside accident. An

F.LR in the matter was also registered and the accused was convicted by

the Trial Court. Howe.\'{er, later on, t}’ie High Court acquitred ithe acoused
from the charge. T he ‘}lady, who wflas very poor, appro‘aeileel the then
Advocate General, who recommended her case to be filed 1n the august
Supreme Court of Pal<1etan She handed record of her case- over to you for .

filing Cr. CPLA befcne the august Supreme Court. Whenever the lady :

asked about her case, she was told by you that your case had been filed m"‘

the Supreme Court of Pakrstan and is/still pending.

On 04-02-2014, the §a‘id lady submil'tted an application to tlvre Advocate-.

r | | : .
General, Khyber Pakhtunkhwa, Peshawar to enquire the matter. On 07-2-
2014, the learned Ad\.{b:cate-General, called the report froni the Advocate-.

on-Record (AOR). On 10-02-2014, the learned AOR subrhifte_d the report

§.. which is reproduced as: “Poor lady. also handed over the record of the case

- i )
for filing CPLA and whenever the péor lady asked about her case she was
told by Mr. Sher Khéﬁr that your case| has been filed in the--SLrprerne Court

of Pakistan and still pending but actlilally her case has ne\'(erbeen‘ filed in

the august Su;-)rerlne Courl of Pakistah. For filling CPLA the record of the

- case is also'missing and not availabl€ in our office”.

|
P
!
i



‘inquiry into your mlsconduct in accordancc with law and Rules.

behaviour thus you have. comm1tted mlsconduct which falls- undcr the

Khyber Pakhtunlxh“a Govemment Servants (Efficiency & Dlsmphne)

On 17-02~2014 your °\planat10n was called and directed to explam your:
position within three (O.a) days Your repliy was received on 20- 02 2014,
After having gone thxou{,h whole record of the matter, I am not satlsﬁed

with your reply to the explanatlon Hence I have decided to hold proper

]
b
1

That -your said act amount to ncghgence carelessness and dehnquent

Advocate-General,

Khyber Pakhtunkhwa,
Peshawar.

Rules, 2011.
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No. 6\33’1 /AG dated 'éle:shawar, thef I!L] /2014 /9 /L -

OFFICE OF THE ADVOCATE GENERAL, KHYBER PAKHTUNKHWA. - _ .
m
PESHAWAR. . D

SHOW CAUSE NOTICE

I, Abdul Latif ' Yousafzai, Advocate General, Khyber PakhtunkhWa,
Peshawar as Competent Authority, under. the Khyber Pakhtunkhwa Government
. Servants (Efficiency and Discipline) Rules; 2011, do hereby serve you, Mr. Sher

Khan, Data Processing Supervisor of this office, as follows: .

|’ 1. (D) - That consequent upon the completion of,inquiry conducted against
A | you by the inquiry Officer for which you were given opportunity of
¥ | ‘ hearing on 10-03-2013; and - | - SR

r

|

l

|

|

(i) On going through the findings of the InLquiry Officer, the material
on record and other connected paper.:c, including your defence
before the inquiry Officer,- - ; L
| I am satisfied that you have committed the following
acts/omissions specified in rule 3 of the said rules: :
P (a) A poor lady, namely, Mé;t: Sultana was injured in a roadside
accident. An F.I.R in the matter was’also registered and the
accused was convicted by the Trial Court. However, later on; the
High Court acquitted the accused from tlhe charge. The lady, who
was very poor, approached the thenj Advocate General, who
recommended her case to be filed in the, august Supreme Court of
: . Pakistan. She handed record of her case over to you for filing Cr.
! CPLA before the august Supreme Court. Whenever, the lady asked
- about her case, she was told by you that your case had been filed
in the Supreme Court of Pakistan and_is still pending. :

: , (b) On 04-02-2014, the said lady submittt]'ed an application to" the .
! o Advocate-General, Khyber ‘Pakhtunkhwa,! Peshawar to enquire the

' matter. On 07-2-2014, the learned Advocate-General, cal!ed_t_he :
report from the Advocate-on-Record (AOR). On 10-02-2014, the
learned AOR submitted ‘the report which is reproduced as:- “Poor
lady also handed over the record of the case for filing CPLA and
whenever the poor lady asked about her, case she was told by Mr.
Sher Khan that your case has been filed in the Supreme Court of
Pakistan and still pending but actually her case has never been filed
in the august Supreme Court of Pakistan. For filling CPLA" the
record of the case is also missing and not:available in our office”.r

(©) On 17-02-2014, your explanation was called and directed to explain
: your position within three (03) days. Your reply was received on
,’ , 20-02-2014. After having.gone through whole record of the matter,
| I am not satisfied with your reply to the explanation. Hence T'have
' decided to hold proper inquiry into your misconduct in accordance

with law and Rules. > . L



I

@ ‘ (dy . That your said act amount to negllgence carelessness and |
‘ ’ . delinquent behaviour thus.you have committed misconduct which

~falls under the Khyber Pakhtunkhwa Government Servants
(Efficiency & Drscrphne) Rules 2011.

2. As a result thereof, I, as Competent Authorlty, have tentatively decrded to -

impose upon you the major penaity of dlsmrssal from service under ru!e 4
- of the said rules. S |

' | -3 You are, thereof, required to showl riause as to why the aforesaid 'penalry
should not be imposed upon you and also intimate whether you desire to be
heard in person. B : s
4, If no reply to this notice is received within seven days or not more than
fifteen days of its delivery, it shall be presumed that you have no defence to put

in and in that case an ex-parte actlon shall be taken against you.

S | - 5. A copy of the findings of the inqniry Officer is enclosed.
ADVOCATE GENERAL,

Khyber Pakhtunkhwa
Peshawar.

* |, Mr SherKhan,
r - D.P.S of this office.

—
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Dated 29/03 2014.
Address: High Court Building, °osr'awar Excha
Tel. No.091-9211013

'OFFICE OF ADDL:ADVOCATE-GENERAL. KHYBER PAKHTUNKHWA, PESH.AWA:E_{_-

nge No 9213833 e //9 ‘

Fax No. 091-8210270

Subject:- ENQUIRY UNDER KHYBER'. PHKHTLJNKHWA

'

COVERNMENT SI"RV/\N I

SERVICE (E&D) RULES, 2011 /\C/\TNST MR.SH
LADY CASE).

Respected Sir,
The undersigned was appointad -as Enquiry

28.2.2014 of the learned Advocate-General in exercise of the

['l" KHAN, D.P.S (IN, P{OOI\

powers conferred on hm

under Rute 10 (&) of Khyber Pakhtunkhwa Government Sellvant Service (E&D) Rure‘,

- 2011 for scrutinizing the conduct of Mr, S*rer Khan Data Procossrng Supcrvisor of this

office in matter of alleged in- efficiency and. m!s conduct desc.rbcd fully in the r.wco

and statements of allegations. The said allegdtrons are n.pr]ocuccd verbatim tront, the

!

'
1

charge sheet

y (a) A poor lady, namely, Mst, buﬁam was mJuaI

1

ed :na

roadsrde accident. An FIR in the 'ﬂuuer was alsc regrscered

Cfficer vide order d;;rl_'ézc_!.

_ and the accused was convicted by Lhe trial Court. r'iowr_vo.
“later on, the High Court acquitted the' accused from the charge.

The lady, who was very poor, approached the then Advocate-
General who recommended her case to be filed in the august
Supreme Court of Pakistan. She handed, record of her @’a:e over
to you for filing Cr.CPLA before the ’Apgust Supreme Court.
Whenever, the lady asked about her. case she was told by you
that your case had been filed in the Supreme Court of‘ Pakistan
and is still pending. !
(b) On 04.02.2014, the said lady dubmrt‘ed an apphcatron to
the Advocate-General,” Khyber Pwkthunkhwa Peshawar to

enquire the matter. On 07.2.2014, . fhe learned AldvocaL(:

General, called the report from the Advocate -on- Recor’d (ACR). .
On 10.02.2014, the |earned AOR cuomrtced the reco*t which is

reproduced as ‘Poor Iady also i"c.f']"JF‘G over the rccogd of the

case for filing CPLA and whenever the poor lady askled about

* her case she was told by Mr.Sher Khan that your case hes bean

filed in the Supreme Court of Pakistan. and still pending but

actually her case has never been filed in the august Supreme
Court of Pakistan for filing CPLA the fecord of the case is also .

missing and not available in our office.” ™




The complainant lady namely Mst SulLand d/o Muhammad r/o Johnn-

Co!ony, Mardai, as well as the accused ofﬁoal Sher Khan were sun‘monoJ Jor / /g

1

10.3.2014.0n the said date statement< of the the complalnant lady was recorded v'ho

l
was afso cross examined by the accused off‘cral namely, Shor khan and sLchmom of
|

Sher Khan was also recorded. I have gone' through the irecorci of Enquiry incluu‘irw

explanation and reply of Sher Khan as weH as state'ncnts refcrred abovc My hnomgf

are as follows:-

From the statement of the <omp|amant namcly Mst.Sultana it is clear [hds _

she has stated that her case Fle was handed over to the office of A.O.R. by Lho then

learned Advocate-General Mr.Khalid Khan for fhng cnmmaf’ petition far leave to. a.pp(:ai
before the Augtist Supreme Court. She 'nas‘allleged that the ;caso file was handodlovcr Lo
the accused official Sher Khan by the rhen learned Advocat'o -on-Record and it was duc
to fa:lure of S! ier Khan that her case could not be filed before the Augusl Supromc
Court. In cross examination the lady has " .stated that Mfan Shaukat Hussain thc' then
learned Advocate-on-Record had gone th.ough the file when she took the same Lo lhc
office of Advor:ate-on-Record. In her cross examinatron she also stated that thoroaf{u
when 'she used to come to the office of Advocate -on- Record for inquiring about fllmg of
the case in Augqust Supreme Court she used to be dodqedlby the accused official Siior
Khan In his statement Sher Khan has takep’ the defense that the case had been 'halndod

|
over by Mr.Khalid Khan to Mian Shaukat Hussa:n Advocate -on-Record when sh(' v

supposed to fil: the same before the Supreme Court and he had nothing to do wnih lhr

same file. The second defense the accused ofﬁoal Sher Khan had taken is that sahcuon

- of Home or.Law Department for filing of the subject appeal had not bcen grantod nor

the requisite power of attorney had ever been made available to him.

So far as first defense of accused officiall is concerned the SHMNE 1Y

groundless and untenable as it was solemn duty of the accused official Shor Khan 1o

have looked after all the cases lying in hiS'cuatody and to hi’a"\‘/e put.the same béf"f\-—o the

learned Advocate -on-Record for drafting of, Lhe requisite petition and to ha\"* ni qhi qf.z ad

those cases whlch were gettmg to be tlme barred. So far as second defense . of 'lhu .

[ r

accused/official is concerned answer to the ‘same has beer[ indirectly suggestod by the

accused/official himself in the para \f~.fnncn','folvrowed the above mentioned lwo defense,
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marked as “A and B" in the sfat<~ment of the acc"u"sed/ofﬁcial Sher Khan. The said pa: is

reproduced for ready reference:- " . | B /9/&

““The ld: A.G. requested to th2 Id. AOR to file the subject case
in his own capacity as the :aid lady does not leave him by
requesting time to time. The Id. A.G. does hot give any
power of Attorn2y “State ihrough Advocate-General, KPK,
Peshawar for filng CrPLA and the subject jcase was in
custody of Ex-AOR Mian Shukat Hussain for filing CrPLA
without power of Attorney State ‘through Advqcate -General.
Power of Attorney is must far filing of CrPLA o Govt. behalf
i.e. State through Addvocate .General which was not given by
the Ex-A.G. There is no gaimor loss for Govt. |n the subject L
case,therefore, the Ex-A.G. requested to Ex-AOR for filing '

CrPLA in his awn' capacity.” s ' ! -

From the above referred pira 1t becomes amply clear that in nor nal .

- criminal cascs the learned Advocate-General'is fully competent to file or authorize fing

-of petition for ieave to appeal before the Augg;ﬁfﬁ Supreme Court of Pakistan. Even i all

other cases the learned A.G. being the iDr'inc'rpaI law officer of the Province is'iully.

competent to authorize filing of appeal uniess requirement of special permission of thc-

Government is expressly laid down.in any law like the Anti-Terrorism Act. So far as the
' ' S L

" defense of the accused/official that the lezrned ‘Advocate-General had not executed the

power of Attorney is concerned, this is a‘isb‘ clear to everyaone that the then fear ned
Advocate-General was not supoosed to have executed the power of Attorn'ey and, Relel

o i
the same to the office of AOR rather it was the job of the accused/official to have gol

the power of Attorney signed from the theri' .'"eai'ned Advocate-General well in time. :’I'his

being the state of affairs the cnarges of ne gllgence carelessness, delinquent bcha\ iour_‘

and in-efficienty stands proved agamsf Lh“ accused/off‘oal With the above mcntlunod

J

cbservation the report of enquiry along«.f\/im record of the enqu1ry is submltted b(-forc'

the learned Advocate-General, Khyoer Par\n unkhwa for further puoceedmgs

kv #R PAKHTUNKHWA,
— . / PE"HAWARA s

T N i
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i | The Advocate Generailh

| Khyber Pakhtunkhwa, '

o Peshawar. |

f ! .

5 | .

| -

; Subject: : REPLY TO SHOW CAUSE NOTICE !

. . | 3

z f A

| Respected Sir, | A S

- . i . I . .

R |
Reference Show Cause Notice No 6327/ AG Dated 01-04-

: ; o . . ) 2014 on the subject noted above, 1 Co

R Before replying the above mentloned show cause notice, it is
very 1mp01 tant to bring in your kno wledgt. sir that the then AOR Mian Shaukat
-Hussain did not give any dictation / draft 101 typing to his PA/ Stenographer in

the case titled “Mst. Sultan Vs State” mentloned in the show cause notice on the

L score above, hence instant proceedings against me is not maintainable.

L o |

i |- s i
. L |

REPLY OF SHOW CAUSE NOTICE.

-1~ The poor lady namely Mst. Sultaria belong the Jocality of Ex- Ld. Advocate
‘ General, Khalid Khan and approached to this office for filing Cr.PLA

f

l

|

|

ill before the Supreme Court of Pa1<is'far1 in Jan, 2013 (time barred) without
E any sanction of Home or Law Depar trnent by usmg link ladder to the Ex-.
| .

|

;K Advocate General. ‘ i A"
: o | FAN

12 Thei inquiry officer wrongly concluded that the file handed over fo me. as

| o . the case firstly go to Ld. Advocate on Record in 1|10rmal routine and then . o

; R examine by AOR for fitness or othe1w1se for Cr.RLA before the Supreme
! ' | ‘
Court, |

S !

i o 3-  Incaseof fitness the Ld AOR drfltted the sub]ect case (preparing proforma,

criminal petition and Affidavits) and after that the Ld. AOR handed over

————ae
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. the case for preparing final dmft - preparing paper books etc to me, hence o
!

I

Tf L no such matter came that per forr m my duty.
! 4- If the Ld. Ex-AOR drafted the subject case and Iidid not prepare the Su'bject '
f
|

|
i

case then why the Ex-AOR should riot complam't against me?
i

5- The Inquiry Officer also wrongly'concluded t"hat I do not bring 'in the g

notice of the Ld. AOR those files which are time barred included thls case
: : . _ | '

P L So I informed the Ex-AOR 1egard1ng these cases time to time but he was
L o . not interested in his duty. as he was given only one year extension for AOR

ship by the Provincial Govt. up to March 2014 and he was aggrleved from
that as a result he was not inter ested in his duty. | o

i
!

| o

6- -~ Moreover, the Ld. Ex-AOR also have planned t%mat he will file thosé cases .

which were time barred before- h1s tenure ie. up to March, 2014 while his

AOR ship have terminated in Auoust 2013; m(IJreover my detalled'reply

regardmg these cases are given below - [ -
l !

" That during the year 2013, my rmmedaate boss Mian Shaukat Hussam
the then.AOR proceeded to Saudt Arabia for performlng Umra on 23-01-
2013 for 30 days and there was no substitute AOR was appointed for fi llng
CPLAs or CAs etc, due to which round about 30 cases sanctioned from
law department and most of them have 10-15 days limitation. After his

arrival from Saudi Arabia. more cases came and he directed me to prepare

T T U

wnthln time cases only and leave the time barred cases, whenever a
moment spare, the said time barred Cases will be(filed. On 30-03~2013‘h|s
R 1 o . gontract was completed ahd he gave application for extension of tjm’e
- ' which was granted upto March, 2014 the pendency was increasing day by
| L day and | was directed to file wnthm time cases jonly. Moreover, he was
weak and was unable to give tlme for his duty; about 2-3 hrs he spare for
/A R ~ his job due to which only within tlme cases hardly can be filed. During‘the
- ' month of Ramazan (July 2013).he,,,,was seriously il and he was on leave
‘ ~ and there was no substituted AO‘é'w’as appointed for filing time barred or .-i--» > 3T EE*
[ . within time cases. The Ex-AOR have not filed the said cases before the

Supreme Court of Pakistan due to which | was punlshed The then AOR
was aged, sick person and was unable to give proper time to Govt. cases '3 '
E due to which these cases are feft from filing in the Supreme Court of
!I ' o  Pakistan. i ,
il- ‘ The facts of circumstances explam above clearly estabhshed that the delay
:

in filing the cases are due to the fack of lnterest‘ Ex-AOR Mian Shaukat
1 : Hussain but being subordinate have been held respons:ble for the act of
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Ex-AOR. Therefore, an inquiry - should be m:tuated against the then AOR

~ but unfortunately, even no notloe/explanatlon was given to him and whole
responsibility was shifted upon me '

The Ld. Advocate General sent the said lady to the Ld. Advocate on

F/?

Record. Mian Shaukat Hussain for- flhng Cr. PLA with a piece of paper on |

which the Ld. AG wrote to help the lady l

|
| .
The Ex- AOR visited to the offfce of AG re‘,c:,rardlngir the subject case and took

plea for not fﬂmg CrPLA with the def1c1ency as under -

a) Sanction of Home Department in criminal case, for
filing Cr.PLA is must which is not available, .
b) Sanction of Law Depar tment Wthh is not avallable
c) | Relevant Record :
| | |
The Ld. AG requested to the Ld. AOR to file the subject case.in hIS own

capac1ty as the said lady doesn’t leave him by requestmg time to time.

The Ld. AG don't give any power, of Attorney {'State through Advocate

|
General KPK, Peshawar” for flhng Cr.PLA and the subject case was in

- custody of Ex- AOR Mian Shuakat Hussain for fIhng Cr.PLA without

power of Attorney State through Advocate Gendral Power of Attorney is
must for filing CrPLA on Govt behalf ie. State through Advocate
General. There is no gain or loss f01 Govt in the sub]ect case, therefore, the

Ex-AG requested to Ex-AOR for fﬂlng Cr.PLA in his own capacity.

My duty is to compose power. of 'attorney, smgmg from Ex- Advocate
General and Ld. Ex-AOR was the duty of the domplamant In all: cases
filing CPLAs, CAs etc the pet1t10ner department:s/ complainant prov1ded
power of attorneys signed from the'j petitioners in normal procedure.

‘ i
In my record those files were kept in.-which the Law Department or I—Iome

Department give sanction for f1hng CPLA or (;A Cr.PLA etc and Ld
AOR; issued Letter to the correspondmg departments

|
1
|

'\»t
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It was the matter between the Fix- AOR Mian Shuakat Hussain and Ex—
|
Advocate General, Mr. Khalid Khan, neither I have the record of the

said case nor any documents of the" subject case. | i
< S |
!

The Ex- AOR left more than 50 cases (tlme barred) unfilled which were

mostly filed by the plesent AOR ‘with my best struggle workmg Wlth
present AOR Mian Saadullah ]andoh '

I was thought that the subject case would have been filed by the Ex- AOR ‘

- on the request of the Ex- Advocate General but on verifying from the

16-

17-

18-

19-

20-

AR B |
Sl o |

. place but I don’t know about the 5a1d case.

Supreme Court the subject case was not filed in the Supreme Court by the "

Ex-AOR.

The said lady thought that 1 was oh,’duty with the Ex-AOR and she guess |
that I have still the file of the said .cas‘e and take the benefit of absent of Ex- i

AOR by blaming that I have the fi-le"df the said case.

I have no any personal enmity wrth the said lady and I would must be
filed the subject case, if the Ex—~ AOR draft the Cr.PLA along’ wrth

affidavits or if I have the record of the said case

: ' | -
Moreover, the Ex- AOR told in ofﬁﬂcef, regarding the subject case that if they

filed such like cases; everyone a~pp‘._roach to the Ld. AG and request to

filing such like cases as result huge‘f work will be produced for the Govt. -

|

The Inquiry officer also wronorly concluded that I have dogged the sa1d
complainant that her case have fﬂed and pending, after my transfer to
Writ Branch on 28-08-2013, I toId to the compl’amant that contact .M1arl
Shaukat Hussain Ex-AOR and 'Hk"i’rom him about her case, she visited
mostly to his office at Haroon Mensmn but he told to her that he is no
more in AG Office ask from exrstmg AOR, Mlan Saadullah ]andoh, then

she came and blaming me that 1 have the file of the complainant.

The said case was in custody of the Ex- AOR on his table or any other

=
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21-  During the i mquiry pmccedmo ['was told by the i inquiry offlcer to find out
the subject case of the said Iady and hand over to the said lady, I

requested the present AOR Section Staff to search out the subject | in the

|
rough files left from the Ex- AOR Mian Shaukat Hussain and they found

‘the subject case in the rough fﬂes of the Ex-AOR when I was on casual
|
leave. So the case was 1ecovered from the Ex-AOR rough files, and the

present AOR staff doesn’t I\now about the subject case that the f11e is in

rough files of the Ex-AOR. |

;
o ]
a, !
.

i

i

. : i
In the light of the above dotalled facts the under51gned requested that if
any sort of adverse opmwn /view has been formed by your good self agamst the

|
undersigned I am sorry for that and | assure your good self that I will be careful

r

in future,
|
| o
| -
It is, therefore, requested that show cause issued to the

unders1gned may kindly be WIthdrawn/ flled without f rther proceedmgs.

It is further requested ‘chat I | may not be mdulged in those cases in

! .
which Ex- AOR Mian Shaukat Ilubbam havc shown in-efficiency and slackness
up to his duty limit (Drafting/ prepariﬁg Cr.PLA or|CPLA or CA, Affidz{vi'ts,

checking cases limitation and submission of cases before Supreme Court),and I

may give a chance to work in my new jﬂéce of duty (Writ Branch) and I ‘assure

you sir, that no any complaint will come. to your goodseIf in future.

|
|
|
|

}’;ours C%}diently o
! ¢ o

""'V"Sher Khan,

Data Processing Supervisor.
| :

£2
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-~ . I]FFIEE 13 THE ADVOCATE- BENEPAL KHYBER PAKHTUNKHWA PESHAWAR ﬁ )_Q,.

ORDER "

Whereas on the complaint of \/Ist Sultana D/O Muhammad an Inqulry

" Officer was appointed vide order No. 4521-23/AG dated 28-02-2014 to -
- Inquire into the allegations made in the charge sheet served upon Mr.. Sher
~ Khan, Data Processing Supervisor (BPS 14) of this ofﬁce

And whereas, the Inquiry Oiﬁcer in his 1eport has found the cha1 ges
leveled against the accused official as proved '

And whereas, Show Cause Nc')tmice was issued to him vide lettéf No. -
6327/AG dated 01-04-2014.' '

And whereas, opp01tumty of pelsonal hearing was given to fhirn. on. -
28-04-2014. '

Now, therefore, the competent authorlty, atter havmg con51dered the

_charges, evidence on record the explanation of !the accused official and
defence offered by the accused official during personal hearing and exercising

his power under Rule-14 of the Khybel Pakhtunkhwa Government Servants
(Efficiency and Discipline) Rules,. 2011, has been pleased to impose major
penalty of “dismissal from service” ‘on Mr. Sher Khan, Data Processing

Supervisor (PBS-14) with immediate effect.

ADVOCATE-GENERAL
i Khyber Pakhtunkhwa,,
— Peshawar. .

Endst. No.777]= 73/A.G ~ Deted Peshawanthe 30 / 04 /2014

2 i
Copy for information and ‘necessary actlon to:-

The Accountant-General, l\hybu l’al\huml\hwa, Peshawar.,
The Superintendent (Budget-and Accounts) of this office.
Mr. Sher Khan, Data PIOCC.SSII‘IO Supervisor of this office.
Relevant file : |

Personal file. ' ;\4%7 L
I ——— e —
I

ADVOCATE GENERAL
Khyber Pakhtunkhwa?
"~ Peshawar.

272

Q



PAKHTUNKHWA, CIVIL. IVSERVANT ACT 1973 READ :Wi;l“['l
RULE 3 OF KHYBER l’AKllUl’UNK]]WA CIVIL SLRVANTS
(APPEAL) RULES, 1986 AGA[NSF "[HI: IMPUGNED ORDER
DATED 30-04-2014 HIL‘I{LBY L HAIVL BEEN DISMISSED
FROM SERVICE WITH‘ IMMEDIATE EFFECT. |

|

i

"Respected Sir, o |

[ have the honour to submit this departmental appm_al on the
following' facts and mounds for your kind consideration and
sympathetic and tavouxabl action:- ‘

Facts .
|
|

That | joined the office of Learned Advocate General Khyber
Pakhtunkwha on 28-05-2003 as Data Processing Supervisor (BPS-14) after
my selection through Khyber Pakhtunkhwa P'ublic Service Commission,
Peshawar and since then 1 was pufm ming my duties efficiently till the
date of passing the impugned order having ten (10} years and 9 (nine)
months service at my credit with Sph.ﬂdld service record. It is pertinent to
mention that in earlier period of my service was attached with the office
of Ld. Advocate Gerieral Khyber, Pakhtunkhwa and in the year 20071 was
posted to the section of Advocate on Record. On 23-08-2013 by an office
order I was posted to Writ Branch, My job descupt}on is very well visible’
W =.ffom my designated post related. to computer work which I have been
domg since of my induction to the entire satisfaction of my boss. (Copies
of Appomtment orders as ann(_xcd Y ", office order \17-054-2"007
annexed “_4__" and office or der dated 23-08-2013 annexed 42 “).
| L
i
2- That the sub]ect case titled Sfate Vs Mst. Sultana” belong the locallty of
Ex- Ld. Advocate General, Khalid:Khan and apploached to this office for
filing Cr.PLA before the Supreme Court of Paklst'm in Jan, 2013 (time
barred) without any sanction of Home or Lawi Department; by usmgD link

ladder to the Ex-Advocate Gonual I
" |

—

To - Mnnexwse o
| L
! Lo !
;: . - The Secretary, ' ; _ S '
' Government of Khyber Pa]\htunkhwa ’ - / — 23
Law, Human Rwht and Pa111amenta1 y Aftans Department -, '
. . - Peshawar. ! '
| | ; .'
 Through:  Proper Channel s |
Subjecti- DEPARTMENTAL APPEAT_UNDER SECTION 22 OF.KHYBER
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The Ld. Advocate General sent th sald lady'to the Ld. Advocate on
Record. Mian Shaukat Hussain for: filing Cr. PLA with a piece of paper on
which the Ld. AG wrote to hel p Lhc [ady | '

The Ex- AOR visited to the oh‘lcc of AG xcwaldmg the subject case and
took plea for not filing Cr.PLA w Ith lhe dchcmncy as under:-

a) Sanction of llomo DLpaLtmc.nt in criminal case; fcn
filing Cr. PLA is must which i lS not available.

b)  Sanction of Law. Dcpal iment which is not avallable

c) Relevant Recor d

The Ld. AG requested to the Ld. AOR to file the subject case in his own

|
' I v
capacity as the said lady doesn’t leave him by requesting time to time.
L i .
' I
i

The Ld. AG don't give any p()\&rél‘ of Attorney {State through Advocate

General KPK, Peshawar” for hlmo Cr.PLA and the subject case was in

custody‘o'f Ex- AOR Mian -Shuakat Hussain f01 fllmg Cr.PLA thhout

power of Attorney State thlough Advocate General. Power of AttOImy is

must for flhno CrPLA on Govt belalf 1.e. State through Advoc'ate

General. There is no gain or loss for Govt. in the sub}ect case, therefore the

Ex-AG requested to Ex-AOR for filing Cr.PLA in his own capacity.

My duty is to compose power of attomey smgmg from Ex- Advoc‘ate

-General and Ld. Ex-AOR wag Lhe duty of the comp[amant In al casu'

filing CPLAs, CAs etc the petitl(mex. depaltmcnts/complalmnt plO\’ldOd

power of attorneys signed from the petxtloncns m!nmmal procedure.

A TE:: P : |

In my record those files were \ch in whlch the L’aw Department or IIoh1e
Department give sanction for filing CPLA or ‘CA Cr.PLA etc and Ld
AOR; issued Lette1 to the couuspondmg depar tments

It was the matter between the Ex- AOR Mian S‘huakat Hussainand EAx—
Advocate General, Mr. Khalid Khan; neither I have the record of the said

I
case nor any documents of the SleJLCl case. |

r
I was thought that the subject case ‘would have been filed by the Ex- AOR
on the request of the Ex- Advocate General bu|t on verifying from the
Supreme Court the subject case was not filed in the Supreme Court by tho
Ex-AOR. e #
; | : .

r

P 24

-



NN '___“__@_ ——

14-

15-

GROUNDS

5
The said lady thought that | was on duty with the Ex-AOR and she guess
that I have still the file of the said case and take the benefit of absent of Ex-

AOR by blaming that I have the filé'of the said case.

— A . . ! ‘ ’ ‘l . '
Ihat the complainant did not provide any court fee and the Prosecution

- Department/Home Department also did not give any sanction or funds

for filing Cr. PLA in form of Court fee, binding and Registry AD etc, then

how l-ean prepare the case accordance with,
. l‘ .
‘That an explanation was called from me on 17-02-2014 regarding the said

case and in response | submittéd a detailed reply - which was not

considered. (Copy of reply to explanation is annéxed as Annexure &or).

'
b

That all of sudden on 01—04—2014 Ld. Ad:vocate General Kh’ybér ‘

Pakhtunkhwa, Peshawar therein alleged that du['e to my conduct the case
titled State Vs Mst. Sultana has not.filed in the Hon'ble'ble Supreme Court

of Pakistan. In response I submitted my detailed reply. (Copy of show‘

cause notice is annexed as “_ - and reply as annexed £ ).
T |

That by an office order dated 01:01-2014 the Ld. ’Advocate General Khyber

Pakhtunkhwa appointed an ihquiry committee and issued me charge
shect  with  statement  of allegations  containing  the following

allegations/charges (mentioned in letter No.2528/ Annex: G dated 28-02-
2014). o :

i
|
|

That the alleged lady case wai{ of the period of Mr. Shaukat }-I;u;‘ss_;ién
the then Advocate On Record who is the au tf101'ity to examine the case
and to frame questions, facts 'allnd groumis-w|hich are the 1‘equiré1i1'él3l1ts
for filing the CrPLA etc in the Flon'ble Supifeme Court of Pakisltan.in

view of the Supreme Court. of Pakistan R.l.:lleS, 1980. Therefor‘e,-Ld.
. |

Advocate General has misconceived thei cases in question  and

unlawfully held me responsible for the jobs of others which is. not

warranted under the law, rule and justice.

|
|

That it was the duty and 1_'@5f30115ibi11t)f of the then Advocate On

Record to file the said case in.the august Supreme Court of Pakistan

without any delay which shows the laxity and lukewarm attitude of .
I

. i s
the Advocate On Record but for unknown reasons even a single
B | .
. SN l .
explanation was not called from him-and only held me responsible

being a subordinate employee of the office and made me goat escaped




law.

.upon me which is illegal Invmw no-legal san

of no legal effect and liable to be set aside.

which is umustlfmd unfair and mjushce not sustainable in the eye of

1 ,
That Ld. Advocate General has not acted fan‘ly and justly in the matte1

he was under legal oblmatlon to make mquuy in this case and then fix
responsibility upon each oné accmdmg to theu role but malafidly he

held responsible me for all such ulc.gulautlcs committed by the then

Advocate Onr Record which i is not warranted by law.

That in this case in the first svtage Mr. Wiqai'r Ahmad Addl Advocate
General was appointed as inquiry officer who inquire in the subjoct
case as result he did not owo any sug gestlrns/penwltles and the Ld.

Advocate General served chaum sheet and statement of al[cgahons

1
i
i

ctlty, and of no legal oftut

and liable to be set aside.

That the impugned charge sheet with statement of allegations have hot
B I . .

been framed in accordance wilh rule of subject and not sustainable,

liable to be set aside.

That the inquiry officer has conducted the inquiry in slipshod mannu

neither any cogent evidence ha:, been blou&ht on record in buppoxt of

alleged charges nor conducted the inquiry as per requirements of faw

and rule of subject, the;eto;e tlu. findings of the inquiry commlttee

have no legal sanctity in the impugned order based on such fmdmgb is

1
i
b
|
|
i
!

That the inguiryofficer Iwia;{"'i"\]ilvd to make any recommentdations

regarding the awarding of pumlty which is’ a mandatory 1equuamunto
of the rules, therefore, ho L. /\dvocate General is unlawfully
awarded major penalty of d]ﬁlmssal to me which is not sustainable

L

being malafidly.

That no properand regular inq’uiry has beein conducted by the'inqulry

officer though the matté m quustzon' is pertaining to .factual -

controversies which could” not be 1esolved without cogent ev1d0nce




!i .
-
Ef.
!

._Dated 1304(7//6

| .
which is not available in this caSe It is per tl'nont to mention that the ‘
inquiry committee has not taken bother to record the statement or seek
the views of the then Advocate On Record who was the 1<_sponsuble

author ity in the case and also my boss.

‘ | '
9- That the impugned order has b'eé'fn passed at 1iny back and condehlfled
me unheard neither ["was p10v1ded an oppcntumty to record my
statement nor recorded any statement of any other witness 1Tn my
presence or provided me an,‘ opportunity; of cross examimtfon.
Therefore, the impugned orldé‘r:".is illegal, without lawful authénr.'ity

being voilative of principle of nature justice.

10- ~ That the complainant did not provide any  court fee and the
Prosecution Depmtment/Homc Depaltmmt[ also did not give anv
sanction or funds for filing Cr. PLA in form of Court fee, binding cmd
Registry AD etc, then how [ can pl'epal'e the case accordance with,

S Vol

- That the impugned punishment of dismissal imposed upon me ‘is

excessive, unjust and unfair not ébmmensurate with my alleged fau'lt,:if

any.

It is humbly prayed that on acce'f}tance of thisidepartmental appeal the

impugned order dated 30-04- 2014 tlﬁemby I was dismissed from service w1th

: ]
immediate effect may kindly be set a91de and I may gr ac10usly be u_mstatod mto

service with all back benefits.

i

Copy:- - : : . . .

' The Ld. Advocate Gcneral Khyber Pakhtunkhwa Peshawar for , - “
onward transmission to worthy S\.CICLaTy, Law Department as Departmental B
Appellate Authority for necessary apt:on :

Sher Khan,
Data Processing Supervisor
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WAKALAT NAMA

'IN THE COURT OF ‘[,QL., L& /P ol AT thre Senra. Ta LNO\
'/ “ PQANM

g«"“lﬂMfA—w ’,\")@ /Au AGO\A)TA/Q)I‘

Q,-e.y»& / VL“’“ | Appellant(s)/Petitionerf(s)

VERSUS

%W%ﬁ W 3 b
<X h A AR g‘;‘ivh J;E a % ﬂﬂ Respondent(s)

I/We CA/@-« (M/\o« MW " do hereby appoint

Mr. Khush Dil Khan, Advocate Supreme Court of Pakistan in the above
mentioned case, to do all or any of the following acts, deeds and things.

1. To appear, act and plead for me/us in the above mentioned case in
this Court/Tribunal in which the same may be tried or heard and
any other proceedings arising out of or connected therewith.

2. To sign, verify and file or withdraw all proceedings, petitions,
appeals, affidavits and applications for compromise or withdrawal
or. for submission to arbitration of the said case, or any other
documents, as may be deemed necessary or advisable by them for
the conduct, prosecution or defence of the said case at all its stages.

3. To receive payment of, and issue recelpts for, all moneys that may

be or become due and payable to us during the course of
proceedings.

AND hereby agree:- o -

‘a. That the Advocate(s) shall be entitled to withdraw from
the prosecution of the said case if the whole or any part
~of the agreed fee remains unpaid.

In witness whereof I/We have signed this Wakalat 'Na'rna
hereunder, the contents of which have been read/explained to
me/us and fully understood by me/us this

o
-

Attested & Accepted by - M)/é/ ‘

\ Signature ofﬁiecutants AR ;

Khush Dil Khan, |
' it€, Supreme Court of Pakistan \
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~ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, "
PESHAWAR

Service Appeal No. 1211/2014.

Sher Khan L Appellant
Versus

The Secretary Govt. of Khyber

Pakhtunkhwa l.aw, Parliamentary

Affairs and Human Rights Department

Peshawar & Others ..., Respondents

Comments on behalf of Respondents No. 1 & 2

Respectfully Sheweth:

PRELIMINARY OBJECTIONS:-

1. That the Appellant has got no locus standi to file the instant Appeal.
I ‘That the Appeal in hand is hopelessly time barred.
1IN That Appellant has not come to the Hon’ble Tribunal with clean

hands. Thus he is not entitled for any relief.

iv. That Appellant concealed material facts from Hon’ble Tribunal hence
Appcal is liable to be dismissed in-limine.

V. That Appellant estopped to file the instant Appeal by his own

conduct.
VI. ‘That Appeal in hand is not maintainable in its present form.

ONFACTS:

1. Pertain to the record, need no reply.
2. Pertains to record, needs no reply, charge sheet is self explanatory.

3. Pertains to record, needs no reply.

:@‘a

Pertains to record, necds no reply.




GROUNDS:

Incorrect, charge leveled againét the appellant is initiated on a
complaint having Diary No. 939 Dated 04/02/2014 of lady Ms.
Sultana (copy of complaint is attached at Annex-A). The report was
sought by Respondent No. 2 from the A.O.R, who confirmed the
contents of complaint (report of the A.O.R is attached at Annex-B). It
would not be out of place to mention ovelr here that lady also filed
complaint/application to Hon’able Chief Justice Peshawar High Court,
Peshawar (copy of complaint from Peshawar High Court Peshawar is
attached at Annex-c¢). wherein same was sent to the respondent No:2
for necessary action. Explanation was called by Respondent NO. 2 on
17/02/2014 from appellant, reply was unsatisfactory. lHence Mr.
Waqar Ahmad was appointed as Inquiry Officer vide office order
No0.4521-23/AG dated Peshawar the 28/2/2014  alongwith charge
sheet, During the Inquiry Statement of the complainant lady was
examined by Inquiry Officer in presence of appellant, he (appellant)
was subjected the complainant/lady to cross examine, have after
considering all facts, circumstances and material on record and
finding of Inquiry Olficer, the Respondenl‘ No. 2 issued impugned
order against the appellant in accordance with law. (Copy of
explanation, Inquiry Report alc, attached at Annex-D & I

respectively)




B.

D.

¥.

oA

Incorrect, misleading,'both the cases have their own facts, evidence
and action taken against the ép'pellant on the complaints of quarter
concerned, there is no malafide or ill-will on part of the Respondent

No: 2 against the appellant. The proceeding and actions taken against

the appellant is within the parameter of law and in public interest.

Incorrect, in Criminal cases Respondent No. 2, being Principal Law
officer of the Province is fully competent to authbrize to filing of
Appeals before the Apex Court. Specific allegation has been leveled
against the appellant. Complaint _énd record of office of Respondent
No. 2 also clear about the involvement of appellant in delay of filing

of appeal before the Supreme Court of Pakistan.

Incorrect, as in above para that Respondent No. 2 is fully authorized
to file Appeals, in Criminal cases, instead of defending the charge.
Appellant is questioning the authority of his superior which amounts

to admission on the part of appellant.
Incorrect, detail replies are given in above paras.

Incorrect, as mentioned in Para “A” the lady/complainant was not
only examined rather appellant subjected her to cross examination,
cogent, reliable and confidence inspiring evidence bas been brought

on record against the appellant to prove the charges. Proceeding and |




G. Incorrect, Inquiry was conducted in fair and transparent manner, the
appellant was given ample opportunities to defend himself and

according to law right of personal hearing was also given to appellant

before passing the impugned order, which also depicted the impugned -

order.
H. Incorrect, false, detailed reply is given in above para “G”.
L Incorrect, all the proceedings were initiated upon the complainthere

is no malafide on the part of Respondent, rather the Respbndem acted

in accordance with law and in the best public interest.
J. Incorrect, detailed replies have been given in above paras.

In light of the above, it is therefore prayed that on acceptance of

the instant reply, this appeal may please be dismissed with cost.

Respondent No. 1 Respondent No. 2

The Secretary Govt. of Khyber The Advocate General,
Pakhtunkhwa Law, Parliamentary Khyber Pakhtunkhwa,
Affairs and Human Rights Department Peshawar.

Peshawar.




BEFORE THE KHYBER PAKHTUNKHWA SERVICES
TRIBUNAL, PESHAWAR

Service Appeal No: 1211/2014

Sher Khan Petitioner.

Versus
Government of Khyber Pakhtunkhwa, through Secretary to
Government of Khyber Pakhtunkhwa, Law, Parliamentary Affairs and

Human Rights Department Peshawar and others
Respondents

AFFIDAVIT

I, Muhammad Arshad Khan, Administrative Office(,
Office of the Advocate General, Khyber Pakhtunkhwa, Peshawar, do
hereby solemnly affirm and declare on oath that the contents of
Parawise Comments on behalf of Respondent No: 1 & 2 are true and

correct to the best of my knowledge and belief and noihing has been

/

Deponent

concealed from this Hon’ able Court.

Nic: (7270352231







The Advocate General,
Khyber Pakhtunkhwa, T

Peshawar.

Subject: Report on the case of Mst, Sultana Applicant Complainant

Sir,

Reference your order dated _©7. 03 221§ on the qub;ect noted.

above.

It is submitted that the issue in hand is prior to my app0i11tme11t as
there is no detail application of the cqr\q.pla-inant, I have‘ tried my be's.t‘ to cc;htr'act
the complainant through cell number markevd. on the application but .cou'I.d- not '»
trace out due to wrong number ‘a11yllov;r the facts of this case as verbally heard i_' §
from the staff is that the complainant Mst.Sultand was injured in somé e:;'g:ci'.d.éng..:
wherein an FiR was registered and the accused was convicted by the tri-zlﬂ.‘Coul:r

but later on the accused was acquitted from the charge by the High (_,Todi,'{'. The

cmn@ainant being very poor lady approached to the then learned Advocate.

General Mr. Khalid Khan who recommended her case for filing Cr.CPLA before.

the august Supreme Court of Pakistan. It is also pertinent to mention here that.

the poor lady also handed over the record of the case for filing CPLA and.

1
i

\)yhcncvcr the p-oor lady asked about her case she was told by M r.Sher khan plﬂat :‘f'.
vour case has been filed in the Supremé Court of Pakistan and still pending:but
actually her case has never bc‘Ln filed in the august Supreme Court of Plkxstan

lor filing CPLA the record of the case is also missing and not available in our

office. Tt is submitted for further necessary action please.

J

-(MiAn Saadullah Jauduh) '
Advocate-on-Record
Supreme Court of Pakistan
for Govt. of KPK




Endst. No SIHRD , : : Dated (Pesﬁawar, tfie.

The ' All communications should be
: addressed to the Registrar Peshawar | -

PESHAWAR HIGH COURT | High Court, Peshawar and not to any

P h official by name.
. fesnawar | Exch: 9210149-53
N BB of: 9210185
Fax: 9210170
www.peshawarhighcourt.gov.pk
" info@peshawarhighcourt.gov. pk
phepsh@gmail.com
JIRD | 4 Datid Beshawar; the //— L=/ L, "
Froin ) . -
T'he Director-11,
IHuman Rights” Directorate,
Peshawar iHigh Court,
Peshawar,
To
The Advocate General, .
Peshawar ligh Court, - . - ‘
Peshawar.
Subject: COMPLAINT (#3977)

T am directed to forward herewith a copy of a complaint, submitted by Mst. -

[
0

Sultana, for necessary action and disposal at your end, please.

Dn'ector-II SR
IIuman Rights Directorate

Copy forwarded for information to:

selTam«
Mst. D/O Muha mm'lcl R/O Muqam Chowk, Mohalla Pohan Colony, Dlstnct Mardan

Mob: 0345-934(): )’13 .

‘Director-I1,
Human Rights Directorate

v

www.peshawarhighcourt.gov.pk info@peshawarhighcourt.gov.pk - phepsh@gmait.com
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No_33S0 /AG  Dated Peshawar the |77 l ®__/2014

From: The Advocate General,
Khyber Pakhtunkhwa, Peshawar.

To,
Mr. Sher khan,

Data Processing Supervisor of this office.

Subject:-  EXPLANATION

A poor lady, namely, Mst: Sultana was mjurcd in a
roadside acmdcnt An F‘ I R in the matter was albo rchstered and the
accused was convicted sb_y' the Trial Court. AHowélver, later: on, the
High Court acquitted the QCCLiéed from the ch;arge.l ’I‘hé lady, who:

was oovery  poor,  approuached: the  then  Advocate General, who

recommended her case to be filed in the august Supreme Court of

Pakistan. She handed record of her case over to you for filing Cr.

.CPLA before the august Supreme Court. Whenever, the Iad) asked

about her case, she was told by you that your case had been | 1lcd in

‘the Supreme Court of Pakistan and is still pending, However, as per

report of the Advocatefon—Record,_ the case has not been l"ii_cd for
filing Cr.CPLA. The record is also missing and not av: nlablc in Lhe
office.

-You are, therclore, directed to explain your position on

the contents of the ahove allegations. Your reply must reach to the

undersigned within three (03) days positively after receipt of this

notice. .

[
x_j"

( A v | Advocate General,
Khyber Pakhtunkhwa
w 9 Vad S C Peshawar.
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OFFICE OF ADDL:ADVOCATE-GENERAL, KHYBER PAKHTUNKHWA, PESHAWAR
' N

Dated 29/03 2014 et
Address: High Court Building, Peshawar. Exchange No 9213833 '
Tel. No.091-9211013 Fax No. 091.9210270

Subject:-  ENQUIRY UNDER KHYBER PAKHTUNKHWA GOVERNMENT SERVANT
SERVICE (E&D) RULES, 2011 AGAINST MR.SHER KHAN, D.P.S.(IN POOR

LADY CASE).

Respected Sir,
The undersigned was appointed as Enquiry Officer vide order da'to'd: |
28.2.2014 of the Iearned Advocate-General in exercise of the powers conferrcd on h|m -

uncler Rule 10 (a) of Khyber Pakhtunkhwa Government Servant Service (E&D) Rule«a '

A
\

2011 for scrutinizing the conduct of Mr.Sher Khan, Data Processing fSupervisor of’ this' _;ﬁ‘;.

office in matter of alleged in- eﬁ‘ cuency .and mis-conduct descrlbed fully in thc chargc
and statements of allogauons Thc said allcgatsons arc rcprocluccd verbatim ﬁorn Lho

charge sheet

~ “(a) A poor lady, namely, Mst. Sultana was injured in a
G roadside accident. An FIR in the matter was also registered

and the accused was convicted by the trial Court. However,

i . B later on, the High Court acquitted the accused from the charge.
Yo :  The lady, who was very poor, approached the then Advocate-
;- General who recommended her case to be filed in tiheauoust '
: Supreme Court of Pakistan. She handed record of her case over
¢ to you for filing Cr.CPLA Eefore the August Supreme Court.
s ,  Whenever, the lady asked about her case, she was told by you
t , that your case had been filed in the Supreme Court of Pakistan

and is still pending.

(b) On 04.02.2014, the said lady submitted an application to
the Advocate-General, Khyber Pakthunkhwa, Pesha\{var.v t_o
enquire the matter. On 07.2.2014, the learned Advocatc-
» ’ General, called the report from the Advocate-on-Record (AOR).
" On 10.02.2014, the learned AOR submitted the report which is
reproduced as ‘Poor lady also handed over the record of the
case for filing .CPLA and whenever the poor lady asked about
her case she was told by Mr.Sher Khon_that your case has boen
filed in the Suprefne Court of Pékistan and still pending but
actually her case has never been filed in the august Suprcmc
Court of Pakistan for filing CPLA the record of the case is also

missing and not available in our oﬁ'ce

£




L

The complainant lady namely Mst.Sultana d/o ‘Muhammad r/o Pohan

Coldny, Mardan, as .well as the accused official Sher Khan were summoned for

- 10.3.2014.0n the said date statements of-the the complainant lady was recorded who .

was also cross examined by the accused official, namely, Sher khan and statement of
Sher Khan was also recorded. I have gone through the record of Enquiry inclluding
explanation and reply of Sher Khan as well as statements referred above. My 'ﬁndings :
are as follows:- B |

From the statement of the complainant hamely Mst.Sultana it is clear that

she has stated that her case file was handed over to the office of A.O.R. by the then

learned Advocate-General Mr.Khalid Khan\ for filing criminal petition for Iefave to appeal

before the August Supreme Court. She has alleged that the case file was handed over to -

the accused official Sher Khan by the then-learned Advocate-on-Record and it was d:L‘e -

to failure of Sher Khan that her case could not be f led before the August Supremg.:__.

Court. In cross examination the lady has stated that Mlan Shaukat Hussam Lhz_ thcn
learned Advocate-on-Record had gone through the file when she took the samcz to the :
office of Advocate-on-Record. In her -cross examination she also 's_ta-ted that théfeafter .:
whehA‘she used to come to the office of Advocate-on-Record for inquiring about ﬁli‘ng'(')_f. :
the case in August Supreme Court she used to be dodged by the-éccusgd o'fﬁciél ‘S-hcﬁr
Khan. In his statement Shef Khan has taken thé defense that .'th‘e case had bccn handcd :".
over by Mr.Khalid Khan to Mian Shaukat Hussain, Advocate-on-Record when she was
supposed to file the same before tI;e “Supreme Court and he h"ad' nothing to db w:th th.c_ :
same file. The second defense thé accu;ed official Sher Khan had'taker; is that sa-‘rl{ction
of Home or Law Debartment for filing of the subject appeal had not beeﬁ granted nor
the requisite power of attdrﬁey had ever been\ made available to him."”
‘ "

So far as first defense :of accused official is cg)ncer’r}cd the samﬁ is

groundless and untenable as it Wés solemn duty of the accused bfﬁéial Sher Khan to |

!

have looked after all the cases lying in his custody and to have put thc same before the
!
learned Advocate -on- Record for drafting of the requlsnte petrtlon and to have hlghhqhtod

those cases which were gettmg to be time barred So far as secorl)d dcfcnse or Lho ,"

.accused/ofﬁcial is concerned answer to the same has been indirectly,suggested by !,hc‘ :

- ‘ . ..'I . .
accused/official himself in the para which followed the above mentioned two defenses
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marked as “A and B” in the statement of the accused/official Sher Khan. The said para is
N ‘

reproduced for ready reference:-

“The Id: A.G. requested to the Id. AOR to file the subject case
in his own capacity as the said lady does not leave him by
requesting time to time. The Id. A.G. does not give any ‘
power of Attorney “State through Advocate-General, KPK,
Peshawar for filing CrPLA and the subject case was in
custody of Ex-AOR Mian Shukat Hussain for filing CrPLA

without power of Attorney State through Advocate-General. ' -

Power of Attorney is must for filing of CrPLA e-Govt. behalf
i.e. State through Addvocate-General which was not given by
the Ex-A.G. There is no gain or loss for Govt. in the subject
case,therefore, the Ex-A.G. requested to Ex- AOR for fi hng
CrPLA in his own capacity.” .

From the above referred para it becomes amply clear that in normal

criminal cases the learned Advocate-General is fully competent to file or authorize filing h

of petition for leave to appeal before the August Supreme Court of Pakistan. Even in all

other cases the learned A.G. being the Principal Iaw officer of the Province is fully

competent to authorize filing of appeal unless requirement of special pcrm;ssaon of the .

Government is expressly laid down in any law like the Anti- Terrorlsm Act. So far as thc

defense of the-accused/official that the Eearned Advocate-General had not executcd rhc . 7~
) power.‘ of Attorney is concerned, this is also clear to everyone that the then 1earned

' Advoca%é-Genera! waé not supposed to_have executed the power of Attorney and took

the same to the office of AOR ‘rather it was the job of the accusedyofficial to have got
the power of Attorneyjsigned from the then learned Advocate-Genera.I well in time. This
being the state of aff.airs‘ the charfges of negligence, carelessness, delinquent behaviour

and in-efficienty stands proved against the ‘_a'ccused/ofﬁcial. With the above mentioned

observation the report of enquiry aio’ngwith record of the enquify is submitted before

the learned Advocate-General, Khyber Pakhtunkhwa for further proteedings. .

V4
oy

TE-GENERAL,
KHY RPAKHTUNKHWA
PESHAWAR.

N Y e/



BE?ORE THE KHYBER PAKHTUNKHWA'SERVICE TRIBUNAL PESHAWAR

~ Service Appeal No. 1211/2014

Sher KRam..i.cvveuviueereereeneisesesessosessessensenseese bessmmmmmmnnes Appellant
Versus |

The Secretary,
Govt. of Khyber Pakhtunkhwa,
Law, Parliamentary Affairs and

Human Rights Department Peshawar and others............ Respondents - o

Memo of Rejoinder to the .
1. | reply/ para wise comments. of 1-3
respondents No. 1 & 2 '
2.
4
4 Appellant
Through W
Khush Dil Khan
ate, :
Supreme Court of Pakistan
9-B, Haroon Mansion,
‘Khyber Bazar, Peshawar.
Dated: )6 /03

/2016 Off: Tel # 091-2213445
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€. £¥ORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 1211/2014

Sher Khan, '

Ex-Data Processing Supervisor,

Office of the Advocate General,

Khyber Pakhtunkhwa, Peshawar.

R/o Lalazar Colony, University Campus, Peshawar ...... Appellant

Versus

* The Secretary,

Govt. of Khyber Pakhtunkhwa,
Law, Parliamentary Affairs and '
Human Rights Department Peshawar and others........Respondents

" REJOINDER ON BEHALF OF APPELLANT IN RESPONSE.

TO REPLY/PARA WISE COMMENTS FILED BY .

" RESPONDENTS NO. 1 & 2.

Respectfully Sheweth,

Preliminary objections raised by answering Respondents are erroneous

-~ and frivolous, so denied and the detail reply thereof is under:-

That the impugned order dated 30-04-2014 thereby appellant was
dismissed from service without conducting regular inquiry of
which he was aggrieved and rightly filed this appeal under the
relevant law on subject.

That the appeal is well within time. The departmental appeal filed -

. on 30-05-2014 under registered post which was not decided within

‘statutory period of 90 days and after which he filed the present
. appeal.

That the appellant has rightly exer01sed statutory right of appeal
against the 1mpugned order.

That the appeal drafted in vary vivid manner and mentioned all the
relevant facts for the cons1derat10n of this Hon'ble Tribunal..




V.

" That the appeal filed within time.

VI.  That the appeal is fully maintainable in all respects.

Rejoinder to Reply of Facts;;

1.

Furnished no reply so no need of further elucidation.

~ That the reply as furnished by the respondents is evasive in nature

so denied.

- That the lreply is répetition of para No. 3 of service appeal and

nothing more so in other words the answering respondents have
admitted the facts of the case. .

That the reply is incorrect and against the facts of the case based
on exaggeration so denied.

~ Furnished no reply so no need of further elucidation.

Furnished no reply so no need of further elucidation. .

Furnished no reply so no need of further elucidation. However no -
codal formality has been fulfilled in this case and answering
respondent No. 2 acted in arbitrary manner and passed the
impugned order in harsh manner which is not sustainable and
liable to be set aside '

A.

'B.

' Rejoinder to Reply of Grounds: -

That the reply of ground A is totally incorrect so denied‘. '

That the reply to ground B is evasive in nature and failed to furnish
specific reply as required for rebuttal.

h=t

That the reply to ground C is also baseless and denied.

That the reply to ground D is also incorrect so denied.

That the reply is incorrect so denied.
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F.  That the reply is incorrect so denied. The findings of the Inquiry
Officer Mr. Wagar Ahmad AAG were ignored without cogent
© reason. '

G.  That the reply is incorrect and baseless so denied.

H.  That the reply is not specific so evasive in nature and denied.

‘1. Thatthe reply is incorrect so denied.

J. Furnished no reply meaning thereby the answering respondents
have admitted the contents thereof

K.  Incorrect being no specific reply given so denied.
L.  Incorrect so denied.
M. Incorrect so denied.

N. Incorrect so denied.

O.  Furnished no reply meaning thereby admitted the contents thereof.

P.  That the reply is incorrect so denied.

It is therefore, himib[y prayed that the réply/para wise comments of -

~ respondents No. 1 & 2 may kindly be rejected and appeal as prayed for

may graciously be accepted and appellant may also be reinstated into

servibe with all back benefits.

Through

Dated:2f, /02/2016




< KHYB\ER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

No 588/ST

Dated 19 /03/2018 |

I ‘ . B
To ‘ ' :
The Advocate General, ' \ ' |

Government of Khyber Pakhtunkhwa, ||‘
Peshawar. L ’

Subject: ORDER/IUDGEMENT IN APPEAL NO.1211/2014, MR. SHER KHAN..

I am directed to forward herewith a certified copy of Judgment/ Order
dated 16/02/2018 passed by this Tribunal on the above subject for strict co'lmpliance.

. |
; Encl: As above

. I_)
_ . !
‘ o . » -~ REGISTRARI
SR S KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
\ PESHAWAR.,.
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e KHYBER PAKHTUNKWA SERVICE TRIBUNAL., PESHAWAR

No. )& ST Dated _ L(— o/~ 2020

To :

’ The Advocate General, :
Government of Khyber Pakhtunkhwa,
Peshawar. - 2

Subjéct: - JUDGMENT IN APPEAL NQ. 12112014, MR. SHER KHAN.

I am directed to forward herewith a certified copy of Judgement dated

07.01 2020 passed by this Tribunal on the above subject for strict compliance.

Encl: As above . ' \ ‘
REGISTRAR -
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR.
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aTATEMENT OF SHER KHAN, DATA PROCESSING SUPERVISOR
fREGARDING CRIMINAL CASE MS"‘I“ NAMELY SULTANA:-
£
&
B

Igé‘

R "‘Eﬁpr?g

The poor lady namely Mst. Sultana belzlong the locality of Ex- Ld. Advocate
) f ‘General, Khalid Khan and was injured in an|road side accident. The said lady filed

. Qgg Criminal Appeal against the person who hit her in accident before the Peshawar
4 High Court which was dismissed in 2012 and the said lady approached to Ld.
. Advocate General, Khalid Khan for ﬁhng Cr.PLA before the Supreme Court of
Pakistan in Jan, 2013. The. Ld. Advocate General sent the said lady to the Ld.
Advocate on Record. Mian Shaukat Hussam for filing Cr. PLA with a piece of paper.
on which the Ld. AG wrote to help the lady The Ex- AOR visited to the office of AG
regarding the subject case a.nd took plea to AG for filing Cr.PLA the following
requlrement is must which are under:- L

a)  Sanction of I—lome.Departrnent in criminal case; for filing
Cr.PLA is must which is not available.
b) - Sanction of Law Department which is not available.

. The Ld. AG requested to the Ld. AOR to file the subject case in his own
capac1ty as the said lady doesn’t leave him by requesting time to time. The Ld. AG
don’t give any power of Attorney “State through Advocate General KPK,
Peshawar” for filing Cr.PLA and the subject case was in custody of Ex- AOR Mian
Shuakat Hussain for filing Cr.PLA without power of Attorney State through |
Advocate General. Power of Attorney is must for filing Cr.PLA on Govt. behalf i.e.
State through Advocate. General which was not given by the Ex-AG. There is no

: . gain or loss for Govt. in the subject case, the'lreforg the Ex-AG requested to Ex-AOR
Y - for filing Cr.PLA in his own capacity. | ' :

| ‘
In my .record those files were kept i n which the Law Department or Home

" Department give sanction for filing CPLA ot CA, Cr.PLA etc and Ld. AOR; issued -
~ Letter to the corresponding departments. | .

It was the matter between the Ex- AOR Mian Shuakat Hussain and Ex-
Advocate General, Mr. Khalid Khan; neither I have the record of the said
case nor any documents of the subject case.

I was thought that the subject case would have been filed by the Ex- AOR on °
the request of the Ex-Advocate General but on verifying from the Supreme Court
the subject case was not filed in the Supreme Court by the Ex-AOR. The said lady
thought that I was on duty with the Ex-AOR and she guess that [ have still the file of

1 - the said case and take the beneflt of absent of Ex- AOR by blaming that [ have the
’ file of the said case. |

I have no any personal enmity with t'lhe'said lady and I would must be filed
the subject case, if the Ex- AOR draft the Cr.PLA along with aff1dav1ts or if I have

the record of the said case.

| ,
The said case was in custody of the Ex- AOR on his table or any other place
but I don’t know about the said case. Moreovfier, the Ex- AOR told in office regarding
the subject case that if they filed such like cases; everyone approach to the Ld. AG

and request to filing such like cases as result huge work w1ll be produced for the
- Govt. AOR.

. Advocate General KPK/ , ' : ~.
+ Infquiry officer ' ! :

“ty = weweInA VVERP
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.- . Date of order. Order or other proceedings \Vlth@é (\)z‘dt.r of: Judgt, ”"'n !
| | ~ NN /5y
; \ r i ARk :
.- 392012, | Cr.A.659-of 2011 v
| 'Present:  Ms.Farhana Marwat, .“ad-\;z)-cz;t-é‘ for ;
-appellant. ' | S ;
- oz  Mr.Nasir Kamal Yousafzzu, advocate for .
' ' accused-respondent. :.. ;-
Mr.Zahid Yousaf Qure ﬁ,:/-\AG for State. ?
WAQAR 'AHMAD SETH J.- - Irr'lpuAgncd
herein is the order dated 10 10 2011 of learned ;
B
Senior Civil Judge/City ngmuate, Mardan whereby - Lg
she acquitted the accused/respondent ‘Eron -an | ;
apphcanon preferred by the lattcr u/s 249 A Cr P C i l
‘ - 2. The appellant while m m_]med condmon':_at {
_ _ | Mardan Medical Complex rcpofféd the maétcf to tl'lfl:
| police, in terms, that 6n the rélé;@ant day . she was | »
proceeding from bazaf to her hoq:‘s{:i;and whén _i'éachéd 4
T to the crimé spot, it was notlcedthat tiile.driv'er”of the RE
I vehicle 'bea::iring regis&ﬁtion ﬁ@)j""PFI919-Islamabad,- | l
which was alleged to hav been negiiggntly, f :
cﬁrelessly aind rashly driven by-ti;"f:;'_‘fdrivér not named, ‘ ’:'
_ s : P
Qoming from 'Mzilﬁka-ncl road hit-j":_l i" on 'hlcr-head;:zmd- i, |
_ legs due to which most df her bo"_r%'gf_ﬁreimiinpd painfui, ’
hence the case was registercd'gi_fagLiinst unknpwq *
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accused. - \ ( 7)° =

3. S'ubseq‘uently,, ‘tﬂe accused/respoxtlden; was
charged fof commission of the alleged crime and was
released on bai1 by competent court of jurisdiction.

4.  After completion of investigation, challan was
submitted in court against the :lccusccl/:ﬁxpmulcnl and
n;ftcr fulfilment of requircment of Section 241-A
Cr.P.C. cﬁarge was framed .against him a;u_i the
pfosecuﬁon was invited to produce its in support of
charge. At the trial, " the complainant/appellant

appeared as PW-1 and recorded her statemenf and

thereafter  the  accused/respondent  preferred .

applicaﬁon u/s 249-A Cr.P.C., which was allowed
through the impugned order, which has now been

questioned through the instant appeal. =

5. Learned counsel for appellant contended that the

learned trial ourt in utter disregard of law agquitted

the accused/ziespondent in hasty manner as only

statement of complainant was recorded and the

remaining evidence was yet to be recorded, hence the ‘

acquittal ordér is bad in law. She waé of the view that
no opportunﬁy was given to eye witnesses to record
their statcmc‘ints and 'the prosecution was yet to
esfablish ifs cf'.alxse.zigainst the accused/respondent, thus,

the impugned order requires to be reversed and the

—
‘
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matter may be remanded to the wial court for -

recording the remaining evidence, the learned counsel

maintained.

6. | The learned AAG also adopted the arguments of :
learned counsel for appellant. |

7. On the other hand, learned counsel for

accused/respondent while rebutting the arguments

from other side contended that the impugned order of |-

learned trial court is based on sound and cogent .

reasons, which is neither perverse nor illegal, hence
the same requires no interference by this-court in its

appellate jurisdiction.

8. The leamned trial court while dealing with the
matter has held thét the .-aé011sed/resp011dellt was
neither nominated in thf: first report nor any statement
of the appellant was recorded u/s 164 Cr.p.C. to
charge the accused/respondent for commission of
alleged crime. No independent witnes; was ctted to
have wit11es$ed tzhc crime. Moreover, the appellant

appeared before the court and admitted in her cross

examination that she has mnot charged the

~accused/respondent. The appellant in her statement

stated to have béen shifted to the hospital at about

01.00 pm. It was also stated that she was unconscious

'y

and her sister lodged the report to the local police.
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This portion of statement of appellaiit clearly ~7~

contradicts the contents of the FIR. The report was
lodgted by the complainant and the time of occurrence
is shown as 14.30 hrs, thus, the prosecution case is
doubtful, which was rightly not relied upon.

8. The learned trial court has dealt with t_he matter

in a proper anci reasonable manner. The available
material was | gone thordughly with great care
and ’cau?ion but nowhere it was- found that the
learned  trial court has committed illegaiity' .01

irregularity in the impugned order, which is based on

sound reasons. The provision of Section 249-A

CrP.C. was: fully attracted to the - facts

&
R

and
circumstances of the case, which was rightly adhered
to. Moreover, this is an appeal against acquittal where

the evidence is appraised in different perspective and

once the learned trial court has acquitted the

accuscd/respondent from the charge levelled against
him, then he assumes double presumption  of.

innocence.

For what has been stated above, this appeal

being devoid of legal merits is dismissed.
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IN THE SUPREME COURT OF PAKISTAN _ ;
(Appellate Junsd1ct10n) o -
PRESENT: . | : /
MR. JUSTICE:UMAR ATA BANDIAL ' J
MR. JUSTICE-MUNIB AKHTAR o \_// C

MR.J USTICE:J‘EYAHYA AFRIDI

CIVIL PETITIONS NO.1120, 1131 & 1415 OF 2018
{On appeal against the judgment dated 16.02:2018 of the Khyber
Pakhtunkhwa Service Tribunal, Peshawar m Service Appeal
No.1212 of 2014.} o

Secretary Govt. of KPK, Law Parhamentary (in CPs 1120 and
Affairs & Human Rights Department : 1131/ 18)
Peshawar & another ' .
Sher Khan - - fin CP1415 /18)

‘ : . ...Petitioner(s):

' VERSUS BRI
Sher Khan - (inCPs 1120 and
: : C © 1131/18) .

Secretary Govt. of KPK, Law Parliamentary - (in CP1415 /18)
Affairs & Human Rights Department,

Peshawar & another . A :
: Respondent(s)
For the Petitioner(s): Mr. Qa31m Wadood Addl. AG, KPK

(in C.Ps.1120 &- 1131/2018)

Mr. Misbahullah Khan, ASC.
{in C.P. 1415/2018) :

For the Respondent(s):  Mr. M1sbahu11ah Kha.n, ASC.
(in C.Ps.1120 and 1131/2018)-

Date of Hearing: - 10.01.2019 ‘

UMAR ATA BANDIAL, J.— Civil Pé‘éiioh' No.1120" of 2018: The
respondent is a Data Processing'Supe;&;isor working in the office of
the learned Advocate General, KPK smce 2003 In ’r_he year’ 2007 he
was assigned to AOR ‘section in the said ofﬁce A number of
government cases that were to be f1led in the Supreme Court of _
Pakistan were alleged to have been neglected by the respondent‘ ‘
rendermg their filing to be time ba.rred An 1nqu1ry 1nto the causes

of a large number .of time barred cases-was condu_cted by the

LN

Court Associat
Zupreme Cotirt of Pakistan
istamaad
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CP.1120/2018 ete. MR , 20

lea.rned Additional Advocate General H1s report dated 26.09.2013

‘did not affix any respon31b111ty upon the respOndent

Subsequently, another inquiry was co_n'duoted result.mg ina report

dated 18.01.2014 by a comumittee headed by another - Additional

Advocate General. This report squarely acknowledges that the AOR

in the Advocate General office had not been draftlng cases in t1me o
The previous report had noted that he had been 111 most of the‘ tl,me,

and had been away for Umrah when he was Well The fmdmg

against the respondent is that he d1d not 1nform the Advocate
General, KPK about the absence / unavaulablhty or dlslnterest of the
AOR. | B .

2. A show cause notice dated "24.12.2013 confronted the

respondent with delay in the ﬂlmg of two cases. It is accepted by

the learned - Additional Advocate General appeanng for the

petitioners that both these cases were tlme barred when the files -

. were delivered to the Advocate Generals office. He adds that a

number of other cases were also time-:barred and.these have been
noted in the inquiry report dated 18;'(5:']_,".2014'. The respondent was
dismissed from service vide order d‘ated 30.04.2014. His appeal

before the learned Tnbunal has been partly accepted and hls

punishment has been reduced to censure Learned Additional

Advocate General seeks the restoration of the p‘nmshment 1mposed

by the employer office.

3. We consider that the mqun'y report dated 18 01. 2014 '

is vague in identifying the wrong commltted by the respondent We

cannot therefore ascertain whether a pumshment commensurate

to the mlsconduct commltted has been awarded to the respondent

or not The other cases noted 1n'". the mqu1ry report ‘dated

J



« A "" - " CP.1120/2018etc. - 3 :
. ' 18.01.2014 are not detailed nor the_i.r particulars ‘were provided
7 either to the respondent or on the record: -
h 4, - In the circumstances, ‘we do not. consider either
N dismissal of the respondent or his virtual exoneration in the-terms
A
| directed by the learned Trlbunal is: approprlate Accordmgly, the :
i impugned _]udgment dated 16.02. 2018 of the learned Tnbunal and
l the dismissal order dated 30.04. 2014 are set as1de ’I‘h1s pet1t10n is
{ converted into an appeal and allowed 1n the terms noted above
I, 5. Office of the learned Advocate Genera.l shall conduct
) . fresh inquiry into the allegatmns -a’gamst the respondent after
confronting him with the specific detaﬂs of the cases in which he is
alleged to have been neghgent or in breach of duty
Civil Petitions No:1131 & 1415 OF 2018 j
Adjourned. oo e e
ertified to be Trup nan.

l Supre(r:nou<r2t As~ oc'am ~
| € Lo Kistap -
g islamabaa -
. | A ) - o )
: “‘January, 2019. e e e T
; Naveed Ahmad/* “Not aggroved for errtmg’ R
I . :
GR No: / L A Sriming
: Date of Prosenhan /0 /// /g/@
Mo of Woolo. . e e s
No of Fulicw:
teguisition Fee Rs:
! Copy Fee i

Court Fee S1amps:.

Date of Compielion of t Y - 7
) Date of delivery oi Cerud i S
o ) Comp;wed byHre p::fbw%q;ﬁwm,.- -
q | Soceiend iy 2l .. ...
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BEFORE THE KIIYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appea] No. 1212/2014

Date of Institution ... - 26.09.2014
Date of Decision ... 16.02.2018

Sher Khan, Ex-Data Processin g Supcrwsor,

Office of the Advocate General,

Khyber Pakhtunkhwa, Peshawar,

R/O Lalazar Colony, University Campus, Peshawar.
E (Appellant)

VERSUS

. The Secretary Government of Khyber Pakhtunkhwa, Law, Parhamentary Affairs and
Human Rights Department Peshawar & others ,

(Respondents)
Mr. Khushdil Khan,
Advocate ' - For appellant.
Mr. Muhammad Jan, _— ~ .
Deputy District Attorney ---  For respondents.
MR.GUL ZEB KHAN - MEMBER
MR. MUHAMMAD HAMID MUGHAL . MEMBER

JUDGMENT
GUL ZEB KHAN, MEMBER. The aforesaid appeal dated. 26.@9.2014 has
been lodged by Sher thn, ex-Data Processing Supervisor, hereinafter referfed o as
the appellant, under. Section-4 of the Khyber Pakhtunkhwa Service Tribunal Act,
1974, whercin he has_ impugned the office order &éted 30.04.2014 vide which he was

dismissed from service. The appellant preferred departmental appeal on 30.05.2014

which was not responded. -

3. Learned counsel for the appellant argued that the appellant was mmally '

appointed as Data Processing Superwsor in the ofﬁce of Respondent No. 2 on
recommendations of the Public Service Commission vide order dated 28.05.2003-

and has performed his duties honestly and efficiently with unblemished service

A Y




Record for more than 10 years. That the appellant, while working in the office of
Advocate on Record (AOR), was charge sheeted on the sllegation of delaying / time
barring the filing of CPLA in the Supreme Court of Pakistan of about 36 court cases

of various administrative departments. That a very prejudiced and defective enquiry

was conducted wherem no opportumty of cross examination was provided to the-

appellant That the appellant was allegedly held responsible for a task, which, under

the job description of the organization, was not assigned to him. That the enquiry

committee has not bothered to record statement of the then AOR who was the

directly supervising officer of the appellant. That the appellant is basically‘

ﬁlnctlonmg as a data processing supervisor which is a computer related job and not a

"&

legal hand That technically speakmg it is the sole respons:blhty of the AOR to draft
or dxctate the case first, and not the task of the appellant. As regards the four specific

cases at Serial No. 4_, 20, 31 and 34 of the list, the enquiry committee has not been

able to put forth any evidence for it , rather those responsible have very clearly been

mentioned in the last column of the list. That the impugned order bemg illegal and

not entertain able under the law, may be set aside,

4. On the other side leari_led Deputy District Attorney argued that the impugned

punishment was awarded afi ter consulting all the facts and record vis-d-vis (he gravity

of the charges and in- accordance with law. That the due process of providing’

opportunity of personal hearing has been duly provided. That the appeal may be

rejected with cost.

5. We have heard arguments of the learned counsel for the appeilant and learned

District Attorney for the respondents and have gone through the record available on

file.
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6. - Mainly charge against the appellant is that he did not process the cases in time

to be filed in the august Supreme Court of Pakistan and thus the same became badly

barred by time.

7. In the present case charge sheet and statements of allegation were 'admittedly

served upon the appellan, The appellant also attended the inquiry proceedings. Show

cause notice was also issued and replied by the appellant, The inquiry officer in the

inquiry report held that the charges against accused stood proved. However, it is also

an admitted fact that the inquiry committee has not recorded the statement of

g circumstances jt was their

Joint responsibi lity to dispose of their office work, because the nature of very drafting

the record room.

ANNOUNCE
16.02.2018
Sd/- Sdr. .
© (Muhammad Hamjq Mughal) '  (GulZeb Ky i
MEMBER S ( K

MEMBER

mm————




