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Form- A
FORM OF ORDER SHEET
Court of
Case No.- 830/2022
" Date of order Order or other proceedings with signature of judge
proceedings
SRR 3
26/05/2022 The appeal of Mr. Mursaleen resubmitted today by Syed Noman Ali
Shah Advocate may be entered in the Institution Register and put up to the
Worthy Chairman for proper order please.
774
REGISTRAR ",
| ~ b 2p 2% This case is entrusted to Single Bench at Peshawar for preliminary
hearing to be put there on l 7: b- 22— Notices be issued to appellant
and his counsel for the date fixed.
CHAIRMAN
f . .
7" June 502\) ",f/ Appellant present in person and seeks adjournment.
ILagt opportunity is granted, failing which the case will be
‘a/’y‘zlecided on the basis of available record without the arguments.
\/

To come up for preliminary hearing on 05.08.2022 before the
$.B.

(Kalim Arshad Khan)
Chairman

et



f The appeal of Mr. Mursaleen Ex-Constable no. 3912 Police Station Town Peshawar
received today i.e. on 18.05.2022 is incomplete on the following score which is returned to the
counsel for the appellant for completion and resubmission within 15 days.

1- Index of the appeal is incomplete which may be completed according to Khyber
Pakhtunkhwa Service Tribunal rules 1974.

2- Copies of charge sheet, statement of allegations, show cause notice, enquiry report
and replies thereto are not attached with the appeal which may be placed on it.

3- Affidavit may be got attested by the Oath Commissioner.

4- Copy of departmental appeal and revision petition mentioned in the memo of
appeal are not attached with the appeal which may be placed on it.

5- Annexures-B & C of the appeal are illegible which may be replaced by legible/better
one.

6- Wakalat nama is blank which may be filled up.

No. [[(90 /S.T,

Dt. 2 0{& /2022

4

REGISTRAR
SERVICE TRIBUNAL
/} KHYBER PAKHTUNKHWA
PESHAWAR.
Syed Noman Ali Bukhari Adv. Pesh.
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

Appeal No& S0 12022

ol '

, iMursalecn Versus Prison Deptt:

| INDEX-

o ‘ : o
S.No! |Documents Annexure Page

10 |Memoof Appeal -~ | -

2| Condonation of dclay ap; whwmn

3. | Copy of Mcdical preseripiion A

!415 Copy of impugned order - C

54 | Copy of Departmcntal appeal rejectlon - D

! order’ :

.64 - | Copy of revision I’CJGCUOII order E

17! Vakalat Nama - - T

I i N
Dated 18/05/2022

; Appcllant- )

| WS

Thrbugh:_"
-~ Syed Nomﬁ/Ali Bukhari

| Advocates, Hig

Mursaleen

& A

b ol
U/maSy? .
Court




- BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

AppealNo.- .- /2022

Mr. Mursaleen EX?anstablé No. 391‘2, PolicevVSIt'ationTown_Pesh-awar. -

| S | . (Appellant)

- VERSUS

- 1.1 [The Inspector Gencral of Police Khyber Pakhtunkhwa Peshawar :

2. Cap1ta1 Clty Police Ofﬁcer Peshawar

y

3. !Superinténdent of Police, Cantt, Peshawar;-

(Respondents)

I
§

‘SERVICE APPEAL UNDER SECTION 4 OF THE KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974 AGAINST THE
ODER DATED 10 01. 2020 WHI]RFBY THE APPELLANT WAS. ,
DISN,[ISSED FROM. SE RVICE - /\GAINST THE REJECTION -

-ORDERS DATED 16. 07 2020 AND 24/03/2021 'WHEREBY THE

DEPARTMENTAL APPEAL AND REVISION. PETITION OF THE
APPELLANT WAS REJECTED WITHOUT SHOWING ANY~
REAbON

| . Th'at'on thc: acccpta‘ncc of this ;appcal ‘the impugnéd orders
 dated 10.01.2020, 16.07.2020 and 24/03/2021 may please be
set aside. and the appcllant may be remstated in to service .

- with all back and conscqucntlal benefits. Any othcr remedy,

which this auu'ust tribunal deems fit and’ apploprxate that

may also, be awar ded in favor of appellant



Respectfﬁllv Sheweth:

Giving rise to the present service are as under:

- 1.

That the appellant was the cmployee of the Pohce Department and

- was on the suength of the Police Fotce Peshawar

|That, in 2019 appellant _h_aé seriously ill due to which appellant did not
perform his duties the absence of the appellant was not willful but due -

‘to serious 111ness on the score of said absence appellant was dismissed

from. serv1ce on 10/01/2020. (Mcdlcal report ‘& 1mpugned order is

attached as Anncxmo A& P)

* | That, nerther any show cause, charge sheet statement of allegation,
| inquiry, Opportumty of defense final show ‘cause notice has been
I'served and provided Jc_spectwely nor any publication has ever been

{ made calling him for a_ssumption of his duty. e

N That dppclldnt fcehng agericved from the said drsmlssal order dated

10/01/2020 filed/ referred Departmental‘appeal whrch was rejected

| on 16-07-2020 after that appellant filed Revision Petition which was

also "rejected on 24-03-2021. Received by eppellant on 21/04/2022 - .

forno goOd grounds. (Rejection order is attached as Annexure C&D).

That the 'a»pp'ellant being aggricved of the impugned orders of

respondents and having no other adequate and efficacious remedy, file

GROUNDS'

1 this Service Appeal 1nter-aha on the followmg grounds amongst-

~others,

A) That the orders dated 10. 0l. 2020, 16.07. 20 ’O 24 03.2021 are agamst

 the law, facts, norms, of Jusuce and. materla] on record, therefore not-

' tenable and liable to be set asrde



Y ] B) That the appellant has bccn condemned unheard in Vrolatron of Artrcle

' 10- A of the Constltutlon of Tslamic repubhc of Pakrstan and in -

v1olat1on of max1m “/\udl Alterum Par tum” and ‘has not been treated

acco1d1ng to. law and rules That accordmg to reported judgment cited

. as 201 9CLC 1 75 0 stated-that Aud1 Alterum Partum” shall be read as

Paﬂ and parcel of the every statute The same pr1nc1ple held in the

|

’ |
0)
|

l

5

Superlor Court Judgncnts cited as 201 6 SCMR 943, 2010 SCMR
1554 and 2020 PL C((s*) ( 7, where in clearly stated that the penalty

awarded in vnolatlon of mamm “Audi Alterum Partum 1S not

sustamable in the eye of law.

{That the appellant; is seriously ill, therefore cannot attend duties, so
labsentia of the appellant -was not willful but on the ground of illness

- {which is beyond the control of the appellant. So, according to superior -

Court Judgment cited as 2008 SCMR 214 availing leave on medical

. grounds W1thout perrmssmn could’ not be considered an act of gross

misconduct entaﬂmg major penalty, the major penalty in this case on
the basis of absentia on ‘medical . ground is so harsh and’ not

commensurate w1th.gu1h.- So the impugned order is hab_le to be set-

! aside.

'l’hat'impugned order was based on willful absence, so, for the willful

| absence procedure is provided in Rule 9 of the 'E&D rule 2011 which

is so much crystal clear. The authority before Imposing major penalty
also violates the procedure of Rule 9. So the. 1mpugned order 1s.

defected in eye of law. .

i That no show cause notice was issued before taking adverse action
. which is’ violation of rule Rulé-5(a)“Read with Rules -7 in case

" inquiry was not necessary and Rule-14(b) of the: E&D Rules 2011, in |

case where regula1 mquny is necessary.: Which were totally 1gnored

before taking adversc action: The same principle.held in the Superior

" Court judgments cited as 1987 SCMR 1562, 2019 PLC cs 811, 2008



PLC cs 921 and 209 SCMR 605. Further it is added that 1nqu1ry

report was also not provrded to the- appellant wh10h was also vrolatlon
of Rule 14(c) of the E&D rules 2011, so the impugned order was |

- passed in violation of law and rules and norms of justice. The same

principle held in the Superior Court judgments ¢ited as 1981 PLD SC
. 176 and 1987 SCMR 1562.

F) ., That 1t is, pertment to mention here that 1f inquiry was not necessary

the competent authomy should follow the rule 5(a) of the E&D rules’ ,
2011 and dispense w_lth the i mqup y with reasons but the same was also
‘ yiolated, so the impugned order was in vielation of law and rule'srso‘

hot tenable in'the eyc of Liw

) That no proper regular inciuiry Was conducted befere‘ ift.nposi9ng maj of
enalty. Moreover', if any fact finding inciuiry was cdnducted‘ b,IVJt'V the
ppeil.ant was not associated with the same,‘ neither the statement
recorded " in- p'rc‘sc'ncc' of appellanr nor- ‘'was .th_e chance of - cross
éeXamination. provided to the appellant whrch is violation of "Rule-10

(b) and Rule 11 (1) of the E&D Rules 2011,. which were totally

ignored before impoéing punishment which is-ille’gal and against the

__f_‘_ e e — Q-
B s ey

~ llaw, rules and natural justice. The same principle held i in the Superror ,
. |Court judgments cited as 2010.S CMR 1554, 2016 SCMR 108, 2009
'5 \PLC (cs) 19, 2008 SCMR b(‘) 2009 SCMR 412 2007 PLC cs 247
and 2008 PLC cs 1107

i
[

H)  That according to Federal Shariyat court Jlidgm_erlt cited as PLD 1989 o

. FSC 39 the show causc notice is-must before taking any adverse
! action, non-issuance of show causc notice is against the injunction -of

'Islam. Hence the impugnegi"order is liable to be set-aside.

I)- ' That the show cause is the demand of natural justice before taking

+ adverse action and also-necessary for fair trial and also necessary in



N '\;r,ﬁl

l1ght of 1nJunct10n of Qmem and %nnah but show cause was not "

servcd to the appcllant ( show causc given to the appellant but with

- the unpugned order) wh1ch is malaﬁde on the part of the deptt So,

fair trail dcmed to the appellant wh1ch is also violation of Article 10-A -

of the const1tut1on Further it is. added that accordmg to reported |

e

udgment cited as I 997 PLD paz,re 617 stated that every action against

b

1atural Just1cc treated {o be' void and unlawfully order. Hence :

—t o

mpu,g,ncd order is lable to be set-aside. The natural justice should be

' considered as part and parcel accordmg to superior court Judgment_

' clted as 20] 7PLD 173 and 1990 PLC c¢s 727

©

That no charge sheet was mucd to he appellant on the allcgatlon
appellant was dismissed {r om scr fice wlnch is violation of Rulé:1 0(b)

of the E&D Rules 2011 and if i 1nqu1ry was conducted any in absence

- bf charge sheet that is to be treated as fact ﬁndmg inquiry -and
~awarded major penalty on fact ﬁndmg mqu1ry is agamst the law, tules

-and norms of justice, ,bccause in case ‘of imposing major penalty

roper regular inquiry and propcr procedure ‘has to be conducted
:Ender Rule-5, 10, l] & i4ofthe "7&1) Rules 2011 but in case of the

appellant same was Vlolated Wthh is also Vlolatlon of Supreme Court

| Judgment Clted as. 2008 SCMR 609 wherem clearly stated that

nznquzrjy conducted in absence of charge shcet zs vozd—ab initio_and
lalso violation of this" 1rzbunal Judgment in appeal no: 905/20]6'
deczded on 20.02. 20]8 In Supreme court 1udgment cited_as 2004
ISCMR 294, 2008 PLC ¢s 1107, 2008 PL ol cs 1065 wherezn clearly

lstate that the major penalty cannot be imposed on the basis of fact .

!
1

Bl
!
l

i ndmg mquzr’y

That the opportun ity of per rsonal hearlng and personal defense was not o
.prOVLded. to the appellant wluch was VlOlSt]Ol‘l of Rule 7(d) in case
inquiry was not ncccsxamy and 74(5) of the F&D rules 2011 in case

, where 1 1nqu1ry is: necessaxy
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e

L)

1

‘That the appellant sceks pclrmssmn to advance others grounds and

proofs at the t1mc of bcarmg

It is, thercforc most humbly played that the appeal of the

: appcllant may be acccptcd as pr ayud for.

P o
i Dated 18/05/2022
I
: ! i , o . : Appcllant .~
o o Through:
| : ‘ ..'fj
Do . : Y g
ol : . . ) Sycd Noman Ali Bukhari
A : S - o UzmaSyKa
S ' ' Advocates, High Court
| .
]
b
o
o
L.



BEFORE THE KP SERVICE TRIBUNAL PESHAWAR
Appcal No ‘ /2022

- Mursaleen . Versus . Prison Department:

.

CERTIFICATE:

Ttis cei‘tlﬁed that no other service appeal earlier has been ﬁled between the ‘

. presenf partles 1n this 111buna1 cxcept the plesent one.
|
|
. Deponent

LIT dF BOOKS

1 J

Const1tut10n of the Islamic Repubhc of Paklstan 1973,

i
2] The ESTA CODE.

- |
| . o ' .
3. l{ Any other casc law as per need.
{ Appcllant
= # Mursa een
? ; - - e"fhrongh:
| o
! Syed Noman Ali Bukhari
Uzm'a‘ S;‘éd‘- ’

L . | o " Advocates, High Court



. BEFORE THE KP SERVICE TRIBUNAL PESHAWAR

3

| 'ffrom this honorable T1 1bunal

‘.A]){)Q??“N{), 12022

f[\/[ursa}e'en . Versus . - ~'Pri$on,Departmeﬁt:

' AFFIDAVIT

I, Mursalcen (A 7})0 lant) do hereby affirm that the contents of this

service appeal are true and correct; and nothmg has been concealed.

| o ' - Deponent '
| ~ Mursaleen
j .
F

| .
B . . :
@ 'K% Edldeems Contml and I\cllcf Act 2020, Sect1on 30 11m1tat10n ,




T—

Al

BEFORE THE COURT SERVICE TRIBUNAL PESHAWAR

l

. Appcal No. /2022

APPLICATION FOR FOR CONDINATION OF
DELAY

Respectfully Sheweth:

‘hat the impugned order is vide illegal ancl against the law.
Because the impugned order passcd without mandatory provision
f law so no limitation would run against vide order. (2007 SCMR
34 and 2015 SCMR 795).

OO0 (e T ot

That the, 1mpugned order never commumcated to the appellant
The appellant hlmself received by the Department

That the 1mpugncd passed on 10/01/2020 but n'cver communicated
o the appellant. The appcllant reccived it hlmself and . filed
l,)epartmcntal appeal with in timc¢ and the appellate order dated
24/03/2021 reccived by the. appellant on 2] /04/2022 and filed
Service Appeal will w1th in time. :

Dated - 18/05/2022
[ 18/

Appella'nt
: 'l"hrough ‘ o
Syed Noman Ali Bukhari |

U .

. Uzm yed

~ Advocate High_ Court Peshawar
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d Dig 3557 | | Mitral Vaive o
End Systolic Diameter ~3.50 , Aortic Valve
Right Ventricle | 2.00| 0.9-26 Pulmonic Valve -
Interventrictlar septurm.| 1 30: 0.6-1.1 Tricusoid Valve
LV Post wall 1.20{ 0.6-1.1.; VSD Gradient
i Aorta | | - 3.00] 2.0-3.7 RV Systolic Presscre | 3§
! Left Atrium "3.90] 1.94.0 ‘ " Rvot '
P Fractional Shortening | 30,0 [(3644) %| Lvot
L Ejection Fraction 657
L Mitral Valvg Area
SR VSD Size
i :
[ COMMENTS
H 4
“': ‘ .ri
4w Left afmum size is normal A
@: 4 Left ventl4 ficle size is normal with preserved functing.
& [ Right ventricle size is normal.
& § Valvular structures are normal.
4% “H
g LA Clot not seen.
§o]y LV Clot riot seen. :
4 B IVS AND PW thickness are increased.
i ) .
% DOPPLER :
I . |
TR, dchnented.
CONCLUSION
Inferior hypokmesxa. " .
LVH, : R |
Preserved Lv funct)o‘l ‘ .
MIld TR.,

\nalyzed By FR
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Time] HR | BP |

[Stage|Elev|[Speed Timel HR BR

3 | 63 [120/80] °

10 | 1.7 | 035 1102{130/80

Rep‘ ort

1
12 2| 25 mQ'g_H]E 1‘4_0130, '
|3 114 L34 102 R : |
Resting H.R F 58 hpm Restiﬁg B.P : 120/80 mm Hg
1); The 1':::,515?:;-.3. l'iifﬁk'.%v:‘.'-,'-’ S T T
*2); Patient was: exercised on the treag il avgprding to BRUCE prorocol for a total of § minutes
1’ cquwalent to 9.5 mets and achle\ e68. 3% f target heart rate. ' :
 3)  Limitig TRES ,:-:is-» L B
P
" 4) . Blood preqﬂmc.ebpm 56 Was nomml
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1
|
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Stre e g

OFFICE OF THE .
INSPECTOR GENERAL OF POLICE
KHYBER PAKHTUNKHWA
~Central Police Qffice, }?eghawar.

il - I‘(o’. S/ / 3&:’ 21, dated Peshawar the & ‘[’/ 73 0.

4

To

Subject: "

Memo: j

Ex-FC M;m‘

service a\fvalded by SI’/Cdntt Peshawar v1dc OB N, 119, dated 09.01 .2020; being badly time barred. .

!
i
|
|

1

The Capltal C;ty Pohcc Officer, ) ~
Peshawar. -
REVISION PETITION.

The Lompctent Authontv has examined and ﬁled the revision petition sulmnted by’

Jal'm Gul No. 3912 of Peshawar district Police against the punishment of dismissal from

The appli.cant may please he informed accordingly.

o igf
(‘:a'quP xmﬂ -UL-HASSAN)
: Registrar,
TFor Inspector General of Pohu

. | - . ' Khyber Pakhtunkhwa, Peshawar.

e a5
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