, '~ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL. PESHAWAR o0

Dby Appeal No. 1206/2014

" Date of Institution ... - 22.09.2014

Date of Decision ...  28.11.2017

Noor Muhammad, Ex-ASI, District Mardan Son of Gul Karim R/O Pirano Banda

Tehsil and District Mardan. ' ... {Appellant)
VERSUS

1. The Dist‘r_icf Police Officer, Mardan and 2 others. (Respondents)

MR.NAVEED MAQSOOD, : | ... For appellant

‘Advocate ‘

MR. KABIRULLAH KHATTAK,

-Addl. Advocate General . ... For respondents.

MR. NIAZ MUHAMMAD KHAN, | i - CHAIRMAN

MR. AHMAD HASSAN, MEMBER
JUDGMENT -
NIAZ MUIHAMMAD KHAN, CHAIRMAN.- Arguments of the

léarned counsel for the parties heard and record perused.

FACTS
2. The appellant was dismissed from service, against which he filed service
appea] before this Tribunal on 07 .01:2012 which was decided on 29.01.2014. This
Tribunal reinstated the appellant'il.a set;vice and remanded the case back to the .
competent authority for denovo départmentafproceedings in accordance with the |
prescribed provisions of :law/rules. The department then again dismissed the

appellant from service on 19.06.2014 against which he filed departmental appeal




- ‘“N\‘.

on 07.07.2014. The departmental appellate authority converted the punishment of

dismissal into compulsory retirement on 01.09.2014, against which the appellant

filed the present service appeal on 22.09.2014.

ARGUMENTS.

3. The learned counsel for-the appellant argued that the department after

remand of the case by this Tribunal proceeded ex-parte against the appellant

without any efforts of service of notice upon him. That a statement of his brother
was recorded regarding presence of the appellant in Afghanistan. That the appellant
never went tn Afghanistan and was present in his village. That no charge sheet and'
statement of allegations was issued to the éppellant. That the whole proceedings are

illegal.

4. On the other hand, the learned Addl. Advocate General argued that the

appellant in fact went to Afghanistan and there could be no other reliable source

~except his brother who better knew about presence of the appellant in Afghanistan

at the relevant time. That theré was no other option for the department but to
proceed ex-parte against the appellant. That the appellate authority has already

taken a lenient view by converting the dismissal order to compulsory retirement.

CONCLUSION.

5. Regardless of the factum of the appellant being-in Afghanistan or in

Pakistan, the very ex-parte enquiry report does not say anything about the charge

for which the appellant was dismissed. The _enduiry officer has only relied upon bad |

entries in service record of the appellant. In case of ex-parte proceedings it was

incumbent upon the enquiry officer to have had recorded the statement of relevant

witnesses or have had taken into consideration the relevant documents in proof.of

the charge mentioned in the concerned FIR (The basis of the proceedings).
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6. As a nutshell of the above discussion, this Tribunal reaches the conclusion
that the enquiry report is faulty and the penalty_ on the basis of such faulty report
cannot be sustained in the eyes of law. Thi_s appeal is, therefore, accepted and the
appellant is reinstated in service. The intervening pgriod of the appellant should be
treated as leave of the kind due. Parties are left to bear their own costs. File be

consigned to the record.

. (NIAZ AD KHAN)
o~ | HAIRMAN
'V*
(AHMAD HASSAN)
© MEMBER

ANNOUNCED

.28.11.2017
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13.07.201‘7 Appellant in person present. Mr. Ziaullah, Deputy District
Attorney for the respondents also présent‘. Appellant  submitted
rejoinder. The Learned Executive Member Mr. Gul Zeb Khan isl_ away
for interviews in the office of Khyber Pakhtunkhwa Public Service )
commissibn thercforé, due to incomplete bench the case is adjoufned
for arguments to 13.11.2017 before D.B.
M uhammﬁ -/fnin-Khan Kundi)

Member

AN

13.'] 1.2017 ‘ . Counsel for the appellant and Mr. Usman Ghani,
‘ District Attorney‘ alongwith Attaur Rahman, SI (Legal) for

the respondents present. The learned District Attorney seeks

adjournment. To come up for arguments on 28.11.2017

before the D.B.

%&// ) M
Member Cha n

28.11.2017 Counsel for the appellant and Addl. AG alongwith .
' Attaur Rahman, S.I (Legé]) for respondents present. ' .

Arguments heard and record perused.

This appeal is accepted as per our detailed judgment of
today. Parties are left to bear their own costs. File be. _

consigned to the record room.
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- MEMBER

ANNOUNCED-
28.11.2017
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19.5.2016 . -

05.09.2016

13.12.2016

- 27.03.2017

>

- requested for adjournment as his counsel is not in attendance today.

- ewnire e B : ‘ o ;\‘
Appellant in person and  Addl: AG for Icspondcnts present..
|g ]Jpll) M
Algumcnls could not be hcard due to strike of the bar. 'lo come up for

PR

arguments on 5.9.2016.

Member Tber e

_Appellant in.person and Mr. Muhammad " Ghani, S.I alongwith :
Mr. Usman Ghani,ASr.GP;'fo.r respondents present. Due to strike of the
Bar learned counsel fo'r"tlle appellant is not available today before the

" Court, therefore, case ls"ad]oumed for arguments to / 2 [2-/ _before
~ D.B.

ek

Counsél for the appellant and Mr. Muhammad Ghani, S.I alongwith

_ Add1t10nal AG for the respondents present. At the very outset of the

' arguments it was reveled that rejoinder has not been filed. Hence, the

learned counsel for the appellant is directed to file rejoinder. To come up

for rejoinder and arguments 0N J ). -3 -] ) before D.B. ' .l
(ASHFAQUEYTAJ)
- MEMBER |

RS

Appellant in person and Mr Atta-ur-Rehman S.I (legal) alongwrth
Assistant AG for respondents present. Rejoinder not submitted. _Appellant

Adjourned for rejnﬁindér anglﬁnal‘hearing to 17.07.:2017 before D.B.




n -:13.07:.2015 . Counsel for the appei.lz;nt and Mr. Shafique Khan, In;pe_c"c'o‘r_

- (legal) alongwith Addl: A.G for respondents present. Requested f(.)r‘

: ‘ ‘ . oAy -

‘ adjournment. To come up for written reply/comments on 27.8.2015

I, i ‘

8 before S.B.

i

Ch¥kan g

. 5 " 27.08.2015 ' " Appellant in person and Mr. Muhammad Ghani, S.I (Legal)

¢ CE | . . : '

%igi"" alongwith Assistant A.G for respondent present. Written statement

il S A : —_ .

i . submitted. The appeal is assigned to D.B for rejoinder and final
hearing for 22.12.2015.

' T

% Chairman

{

: ‘ . ' 22.12.2015 ° Counsel for the appellant and M. Zia’ull'ah, GP for 1'e.spdnclent$

present. Report of de-nove enquiry was not found on record.

learned counsel - for 1hc-::;‘fppellam stated at the Bar the the
appellant does not want to file any rejoinder, hence enquiry report

be produce on the next date. To come up for arguments

on /?’7’ <5 )—0//;

N——v

Member _ MHphber
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s; ~ Reader Note: , S : CoE

17.12.2014 No one is present on behalf of the appellant. "Si'rilceé the
]
Tribunal is incomplete, therefore, case is adjourned to 24.02.2@15

fer the same.

. ‘ . N ; _ | | | _ Reader i
) ' 24.02.2015 Counsel for the appellant present. Preliminary arguments
| .‘lpartly heard. Since the matter requ1red further clarlﬁcatlon '
g therefore, pre-admission notice be issued to the GP/AAG to assrst'
' [ ‘the Tribunal and to contact the respondents ‘for submls:.ismini of :

complete record of the appellant. To come up for prellrrrirrary
hearing on 14.04.2015. | ‘ :

R - R - !
: A o - v ' 0\—/‘
| R . . . N :
. . ol o T ) "

Member -

[T

g 14.04.2015 o Counsel for the appellant and Asstt: AG for the. re<p0ndents
oA o Ty present Learned counsel for the appellant argued that appe ¢llant was
i serving as’ ASI when subjected to departmental enquiry: on the
ground of involvement in a criminal case which was ¢ npromlsed
| - 0 ' and appellant acquitted by the Court of Sessions but disinissed from
! : ' . service by the authority regarding which he preferred service appeal
‘ | which was accepted by this Tribunal vide judgment' dated
©29.01.2014 and the case of the appellant was remitted to lthe
authority for de novo departmental enquiry where- after appellant
was again removed from service vide impugred order dated
19.06.2014 regarding which he preferred departm zntal appeal on
07.07.2014 which was partially accepted vide impujned order dated
01.09.2014 and the punishment of removal from serVwe was
converted into compulsory retirement. That the appellant bemg not
satlsﬁed has preferred the instant service appeal on 22. 09 2014' |

I ! ’ !
| { :

That during de novo enquiry neither any ev1dence Was o
recorded nor appellant was associated with the same.
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Enpeitant De
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Points urged need consideration. Admit. Subject to depesit l
' of security and process fee within 10 days, notices be issued to the
P . . ' respondents for written reply/comments for 13 07.201 5 “before S. B

_ ' e o '-Cli;n‘hanl
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FORM OF ORDER SHEET
Court éf '
Case No.__ - 1206 /2014
S.No, | Date éforder | Order or other prdceedings with signatufe Qf judge or Magistrate
| Proceedings ' : :
1| T2 [ 3
61/10/2014 | The appeal of Mr. Noor Muhammad resubmftted today | ,

by Mr. Naveed ‘Maqsood’Advbca_te may be entered in the
Institution register and put up to the Worthy Chairman for |

. preliminary hearing.

: - , o RéGIST R <=
2 Z.z-/ 0 ,-2 0/(]& ~ This case is entrusted to Primary Bench for preliminary

aring to be put up there on Z Z Z 2 f‘& O/%
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The appeal of Mr. Noor Muhammad Ex-ASI Distt. Mardan feceived tloday i.e. on 22.09.2014 is
incomplete on the follov(/'ing score which is returned.to the counsel for the appellant fdr completion and

resubmission within 15 days.

- Law under which appeal is filed is wrong.

Annexures of the appeal may be attested.

Copies of charge sheet, Statement of allegations, show cause notice, enquury report and
replies thereto are not attached with the appeal which may be placed on it.

l:No.E QZ 2 /S.T,.‘ -

ot L“ ﬁ /2014. -
KHYBER PAKHTUNKHWA

- _ ST . ' PESHAWAR.
Mr. Naveed Masood Adv. Pesh. ‘ '

v _— . o No ¢ :

 Dadoited oft g s 0 @;mﬁ;{&“‘f
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‘!". " Noor Muhammad VIS

R e B

Before the Khyber Pakhtunkhwa Servrce Tribunal, Peshawar

Service Appeal NO. _:.]Mmm{

DPO & Others

INDEX of documents attached with appeal

Through

7

S# DISCRIPTION OF DOCUMENTS ANNEX PAGES
1. Appeal " R e —— 1-4
2. Acquittal order of the appellant A 5
3. Judgment in S.A. No35/2012 B - 6-10
4. Impugned order dated 19/06/2014 C 11
5. representation D 12-14
6. Impugned order dated 01 /09/2014 E 15

7. | Advocate’s power of attorney R

16

Naveed Maqgsood. ASC.

13-B, Haroon Mansion,

Khyber Bazar, Peshawar.

091-2550496

0300-9593535.




Before the Khyber Pakhtunkhwa Service Tribunal, Peshawar

ne o ' Service Appeal NO. jgoé 12014

Noor Muhammad

Ex-ASI, District Mardan

S/o Gul Karim R/o Pirano Banda

Tehsil & District Mardan. ...............cc....c.coo.cooorrvven.n, Appeliant o
- Versus -

- The District Police Officer, Mardan - | o g
2. The Deputy Inspector General of Police Mardan Region-|, '
~ Mardan

3. The Provincial Police Officer, Khyber Pakhtunkhwa,

Peshawar. :
........................................... Respondents

SERVICE APPEAL UNDER SECTION 4 OF THE
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL 1
| | ACT, 1974 READ WITH OTHER ENABLING '1
B - PROVISIONS APPLICABLE FOR SERVICE 3 |
- | | APPEAL. .

PRAYER IN APPEAL

On acceptance of instant appeal, the
impugned order dated 19/06/2014 and the
appellate order dated 01/09/2014 may
graciously be set aside and appellant be

reinstated into service with all back benefits.

Any other relief as deemed appropriate in the
- circumstances of case not specifically asked

for, may also be granted to appellant.

Respectfully Sheweth:

Facts giving ris;e to the present appeal are as under:-




1. That appellant was serving the Police Force as ASI who joined

\./{3* ‘ the service way back in the year 1988. Thus appellant has got
about 23 years service at his credit.

- 2. That appellant was served with Charge sheet and statement
of allegations on 16.06.2011 for allegedly committing grave
misconduct being involved in illegal business of stolen cars
vide FIR No.16 dated 19.04.2011 U/S 381A/ 109/34 PPC. Levi
Thana Malakand Agency. -

3. The appellant denied the allegations and submitted his
detailed reply in response to the Charge and Statement of

allegations wherein he explained his position.

. 4. That a summary and partial enquiry was conducted wherein
B ) : the Enquiry Officer wrongly found that the charges against .
the appellant stood proved and accordingly he recommended

|
l o . major punishment to be imposed upon the appellant.
|

5. That appellant was issued Final Show Cause Notice by
authority on 09.08.2011, which too was replied by the
appellént and thereby he denied the allegations leveled
against him, however, the order dated 27.09.2011 was
passed whereby, major penaity of dismissal from service was
imposed upon the appellant.

6. That appellant being aggrieved by the order ibid, preferred a
departmental appeal before the appellate authority/
respondent No.2 but the same was rejected vide order dated
08.1-2;2011, wheré after the appellant approached “this
Hon’ble Tribunal in Service appeal No.35/2012, this Hon’ble
Tribunal was.(gracious. enough to accept the appeal vide
order dated 29/01/2014 and remanded the case for denovo
departmental proceedings, the respondents after the remand-
never intimated the appellant of any denovo departmental
proceedings and when inquired it was shocking to discover

. that that the department has proceeded exparte and has
dismissed the appellant vide impugned order dated
19/06/2014, thé ap'pellant filed representation which was also
dismissed but the‘ dismissal of the_'_ appellant has been

converted into compulsory retiremehf hence, this appeal

inter-alia on the following groudns:-

Leii



..\; )

T

' GROUNDS : .

A. That both the impugned orders >passed by Réspondenfs No.1

& 2are agéinst the law, rules, policy and hence the same are
not legally sustainable and hence liable to be set aside.

. That no enquiry was conducted into the allegations and the

appellant has been procéeded exparte without serving the
appellant of any charge sheet/statement of allegation, the
inquiry officer has relied on the previous inquiry proceedings
and also taken into account some entries in the service
record at the back of the appellant, thus' the inquiry officer
violated Rule 5 & 6 of the KPK Govt Servants (E & D) Rules,
1973, the -inqdiry officer has looked over all the mandates
enjoined upon 'h,im under the law and the same are also not
taken.into consideration by the appellate authority while

disposing off the representation filed by the appellant,

therefore, all the denovo proceedings conducted and
impugned orders are nullity in the eys of law and liable to be
set at naught by re-instating the appellant as prayed for.

. That the inquiry officer was not authorized under the law to

proceed against the appellant because the appointing
authority of the appellanf is Deputy Inspector General while
the inquiry was entrusted to DSP and the impugned dismissal
order has been announced by the DPO, thus the entire
procedure adopted is without any jurisdiction and without any
lawful authority Which culminated into the impugned orders,
the appellant has never been intimated nor served nor made
aware through any source and inquiry officer relied on the
statement of the brother of the appellant Who is not in terms

with the appellant and might have provided wrong information

with “malafide intention and ulterior motives hence the

appellant has been condemned unheard, therefore, both the
impugned orders are against the principle of natural justice

and hence not legally tenable.

. That the inquiry officer, despite being aware that the

appellant has been acquitted of the charges in FIR No.16
dated 20/04/2011 by the competent qurt of law, has not

taken into consideration the same and went on discussing the |

absence of the ap.pellant and adverse entries against the




appellant, tried to make an excuse which is not sustainable in
the eyes of law because the appellant was not at all present to -
defend himself. The inquiry officer despite these illegalities
and irregularities, which are not curable, recommended for
the major penalty and agreed by the respondents are without .
any legal and lawful justification, without jurisdiction, against

the fundamental and service rights of the appellant.

E. That impugned orders, despite being without jurisdiction,
does not set out any reason or base on which the impugned
orders are péssed, the proceedings are flimsy, aimed at
dismissing the appellant from service at any cost, the
impugned orders are passed in a slipshod manner, without
caring for the rights of the appellant, the respondents have
acted in utter disregard of law and Rules, by distorting and
hiding the true facts because the appellant Was not present to
defend, the absence of the appellant has been maneuvered
by the appellant, the entire proceedings, the impugned
recommendations and the impugned orders are suffering
from error of !aw, without jurisdiction, against the principles
of natural justice, illegal, unlawful and without application of

even prudent mind thus liable to be set aside.

F. That the appellant served the Department for about 23 years
honeétly and efficiently and there is nothing adverse against
him in his entire previous service, therefore, the impugned
penalty - is Very excessive and harsh and does not

commensurate with the guild of the accused.

| It is, therefore, humbly requested that on aceeptance of
instant appeal, this Hon’ble Tribunal may graciously be pleased
to set aside thé impugned order dated 19/06/2014 and the
appelléte order dated 01/09/2014 and appellant may kindly be

reinétated into service with all back benefits.

Any other relief as deemed appropriate in the circumstances of

case, not specifically asked for, may also be granted to appellant.

{,
ppellant

Through

NaveedfMaqsood Sethi
ASC.
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Euladad B

" Mr. Naveed Maqsood Sethi, .

Yom,

. : , . |
Addl: Advocate General. For respondents |
Mr Qalandar Ali Khan Chairman’ :
Mr. Muhammad .Aamir Nazir, Member

.'Mard,a'n and Inspector Noor Jamal. RI/"ohce Lmes Mardan Whl“."

UF ‘a“IAV.’ A WAR.

SERVICE APPEAL NO _’5/2012 {;,
07.01. 2012'
29.01.2014

A Date of | mstltunon
' Date of judgment -

Nocn Muhammad Tixe ASI D1smct Mardan
S/o Gul Karim, R/o Pirano Banda;.

Tehsil & District Mardan. (Appellant) -
VERSUS
1. The Dns'tnc":' Police Officer, Mardan
2. The Deputy Inspector Genemf of Police,
~ "Mardan Region-I; Mardan. . R
3; The ProvmcwlPohce Officer, KPX, Pcsnawar (Respondents)

SERVICE APPEAL UNDER SECTION 10 OF THE
KHYBER _ PAKHTUD PAKHTUNKHWA "EFMQyAI B,QM
LRVICE !SPJ:CIAL POWERS) ORDINANCE,2000.

dvocate: -

. : A For appellant
ir Muhammad Adeet Butt, . o o

IUDGMZENT '

QALAND& ALI KHAN, CI—IAIRMA..N

Muhammad havmg served the Police Department as ASI for around 23 years‘ '.

“was scrvcd thh chdrge sheet . and statement of allegatlons on’ 1662011

Qon’(ammg the’ fo]lowmg chargc:

(now under suspension Police Lines) have been found involved -

in illegal business of stolen Cars-as evident from .your charging.
in a case v1de FIR No.16 dated 19.4.11. u/s 381-A/109/34/411 |
PPC. Levy. Thana Malakand Agency.” - g

.The appellant sub_rnitted written reply to the chargé sheet and.statement. of Ly

allegations wherein he denied -the . allegations; . where-after inqu‘iry' wa

conducted by the Inquny Commlttee compm« ag Ihsanullah Khan Ad?

The appellant Noor-' i

ﬁcl‘. G

“That you AST \Ioor Muhammad while postz,d at P.S Shergarh, .

L(/w _—

“ .
¢




constituted by the District Police Officer (DPO); Mardan (Responclent'No".'l'),

who had served the charge sheet and statemem of allegations on the,appellant. .

After i mqunrv the: Inqunry Commlttcc found thc

and recommended 1mposmon of major penalty/punishment upon the appc lant

' _There—eﬁer ﬁnal show cause, notice was issued wluch too was rephed to by

‘ “the appellant and, evc.mually respondcnt No.1 p

28, 92011 thereby, awaidmg the a

scrv1ce with lmmedlate effect. The appellant thcn preferred departmental'

appeal to the Regional Police Offic 1cer, Mardan (Respondent No 2), Wthh was

filed by the latter vide order dated 8.12 2011 hence tf tns appeal on 07.01; 2012

on the grounds that the nnpugned orders of both

agamst law and rules and that the 1nqun‘y proceedmos were conducted m a

summary manner duung which no Opportumty of defence and hearmg was

afforded to thc appellant,” ngamst wlom

, ctceordmo to appeal no.. mcnmmdtmg

eVIdence was forthcommg on record of thc dep .ll‘fmuﬂl\ll plO(.t.(.dlllbb ‘The

) appellant alleged that he was charged wzth the case at the instance of accused

Lugman who was notonous dealer in such like cases,

»

2. led a joint- written reply,

- The respondents contested the apoeal and fi

‘wherein, bcsrdes rarsmn othcr le;;al tmd fdetuczl ObjeCtIOHS the respondents

vehernently defended departmental/mquxry proceedmgs aaarnst the appellant

and alleged that as a result ‘of properly conducted departmental/mqmry

procccdmg,s the appellant was held gurlty of the charge against hlm

3. After ﬁlm;_, of rejoinder by the appcllant cugnments of the learned

counsel t“or the appellant and learned AAG heard and. record peruscd

,rppellant gurlty of the charge .

dssed th(, Impugned order dated . -

ppclldnt ll'ldjOl pcnalty of dlsrrussal from -

thez espondents No. 1 &2y were : 1

TR

i e e —'rv ""’Y

et e afind vt
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his a:rguments raised objectlon to'the competency of DPO to embark on such Ty

'e':f.ercise beingﬂ not a competent authority for tnc purpose under the NWFP
- (KPK) Removal lrom Service (Specml Power s) Or cmance 2000 (heremaﬁer L
rererred to as Orcunance 2000) Wh e admrtm& the fact that appomtmg

' authonty of ASI is Deputy Inspector General of Polxce/Reglonal Police O lcer

and, as sach, competent auihouty for the purpose of Drdmance 2000, the ledrned

AAG objectcd to 1arsmg the plca by the lcar ncd comeel lor thc appcllant at such

.. a belated stage when no such objectlon was rcuee(l at the trme of ﬁlmg of the °
o : ’ , .' ' appeal.' Notwithstandrng objectlon on ‘oehalf of 1l‘e respondent-depanment to "
., raising the issue by- the appellant at such a belated stage there are no two
,opmro’ls that departmental/ mqurry procecdrn% i rated by an authorrty not

: competent to do’so will render the: entire proceedmas mcludmg the final order
S Lo }\not sustainable-in law. R . , e -

| ' S S, The . jearned counsel for the'appe,llant 'next argued that.aﬁer acquitta of

) the appellant in the. crrmmal case, referred to in the charge sheet: and staterr\ent .

f i T

P ' , 2\ of allegatrons the departmental proceedmgs ag,amst the appellant would be

: rendered invalid aud COuld not' be madc basrs for rmposmon of major penalty on -
the - appellant Apart from ‘the obJectron of the 1earned AAG to the effect that .. T

_ acqumal of the appellant under sectlon 249 A Cr Pe before conclusion of trral

and recordmg complete evrdence was result of compromrse between partres to o

the casé; the charge, reproduced above would show that the appellant was

‘found mvolved in 1llegal busmess of stolen cars s evrdent from hlS chargmg in

a case vrde FIR No 16 dated 19 4201 l..lﬁ'r.v” In other words mvo}vement of v,
' the' appellant in'the criminal case was mentroned as a piece of evrdence/proof in; -
support -of the charge of mvolvement of the appel am in the 1]1egal busmess of L ‘

’ stolen cars. Besrdes the- appeal was . lodged on 07. 01 2012 wherem the ’

: departmental/rnqurry proceedmgs were chailengea whrle the appellant was”'

v

( ‘\ - ‘acqurtted m the crrmmal case after mstrtut on ol the appcal on 19 Ol 2012 In

NN Attesteg

e — _‘.,...7.'._.,
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any ©ase, the cl'epartme'ntal proceecllngs could

criminal proceedlngs if charge against the accused “was not only his involvement

" in the ermmal case and there was an allegatlon of mis-conduct against him nd

his involvement 4n a. criminal ©As¢ i mentioned just as @b additional -

_ cvxdence/pxoof c\ganan him.

6. Advemng to the clepartmentalfmqulry proceedmgs, it has been noted,‘

after going thlough recoxd of departmental proceedlnps pamcularly statements

recofde"d during'inqulry proceed'mgs, p’rovlded by the respondcnt-department

Juring the course of arguments that not only the 9poellam was not prowded the

.opportunity. of cross-exa mmatxon on, the statemems of the Witnesses recorded by

the Inquity Comrﬁittée, ‘namely, Luqman, Muhammad Tah’n‘ alias Babu, Akbar
- . N ' N
1 = -

Aliand Aziz Khan, 1.0'; but there is also no prool that he was present att 1e time. - ;

|of 1ecordmg statements of the' said witnesses. Tven the lnqutry Con}mitte

mentioned this § fact mn iis report that they contacled the’ wnnesses and dlscussedv :

) the case with them, wnhout mentlomng tlns fact that the appellant was present at

the time of discussion’ ol' the ¢ case wlth the 'Wltnesses and that the appellant was '

afforded opportum ity to crﬂoss’-e’xamme the witnesses. Instead, the Inquity o

Commlttee mentloned this fact that ‘the appellant- was summoned and cross )

examined by the Commntee

\

7. Therefore, in view of the faCL that deinnme”nal/mqmry procceclmgs were "

initiated and l’mpugned order »passed by an authorny not competent to do so,

together With- the above discussed l%fegularltles found “in -the © nduct.. of

department‘al/inquiry pteceeclings; it.would be a funle exercxse 1o evaluate and

scan-througli the evlclence/ptoof agamst the appella 1it, as urged by-the learned

P _counsel for the appellant during. ‘the eourse of his arguments, as both’ the

jmpugned orders dated 28.9. 2011 of the District Pollce Officer, Mardan and

2.12.2011 o‘f DIG of Police, Mardan Reglon-l Mardan ar

t

malntamable under the |aw/rules in the ll<- ht of the foregomg red,ons

%@d e
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I Con.,cquvntly on the partia'l acceptance of the appeal both the impu
orders dated 28. . 2011 a‘xd 8.12. ’7011 are set aside and the appcllant is relnstate.d. X
m serv1ce 10 facc denovo departmental _proceedmgs, durmo which, the appellant
élliall‘ remain suspended in-view 0f orawty of the charge The case is accordmgly
sent bac_:ldremandeq 10 the ‘competent au thority’ wuhln the meamng of

Ofdinanee, 2000, for denovo ' departmema'l./inquiry proceed'mgs, against  the

ﬂ
‘ appeuant smctly in accordance with the prescnbed proyisioné of - law/rules,
explained in the judgment', by affording opportunity of defence and hearing 10 '

the'apﬁellant. There shall, however, be no order as to cOSts.

NNO ED
29.01 2014

AR} ia
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~ This order will dispose off denov Enqun'y against ASI Noor Mohamrqad

Kian as per direction of Service Tribunal, KPK appeal No. 35/2012 received through Letter No.
194/ST dated 07.02.2014. ' '

In this regard the denov departmental inquiry against ASI Noor

Mohammad Khan has been initiated through Mian Naseeb Jan DSP/HQrs: Mardan. In order

to the completion of denov departmental inquiry against AS1 Noor Mohammad Khan. The

inquiry officer was summed the defaulter official but the defaulter AST Noor Mohammad Khan

“was failed to appear before Inqulry officer in connectlon with his inquiry.- Statement of his

brother namely Mr: Dolat Khan s/o Kareem Khan has been recorded on dated 22.04.2014 in

- which he disclosed that his bfother (ASI Noor Mohammad) has gone abroad (Afghmstan) and e .

did not known about his return back to country/home. The dufauliei‘ ASI did not report uptlll
now and found remain absent. Beside this 03 good entries and 09 bad entries on his credit du ng

his service. The inquiry officer has recommended the defaulter ASI Noor Mohammad Khan ror

i

The undersigned agreed with the i ndlngs of cnqulry ofﬁccr and the .-

major punishment and export a'ction may be taken against him.

“alleged ASI Neor Mehammad Khan, is dismissed from servnm and his absence period

“counted as without pay, in exercise of the power vestéd in me under the quoted rules 1975.

Order announced

O.BNo. < +l.02
Dated -/ /2014

/R dated Mardan the \9 - 6 /2014

Copy for information and necessary action to:-

No.'_e\g{' -

The Deputy lnspector General of Police Mardan Region-1, Mardan.
- The S.P Investigation, Mardan. :
The S.P Operations, Mardan.
The DSP/HQrs Mardan. o '
The Pay Officer (DPO) Mardan. ‘ ' ,
The E.C (DPO) Maidan. Attes ted
The OASI (DPO) Mardan. M -
. (ad

SR
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BEFORT‘ THE HONQURAELE DEPUTY INSPEC ’E‘OR GENERAL
OF POLICE MARDAN REGION-I, MARDAN.-

JPPEAL AGAINST THE ORDER OF WORPHY DLSTRICT
POLICE OFFICER, MARDAN DATED 19406, 20% VIDE S
WHT CH THE PETTTION SR WAS DISMISSED FROM HIS .

SERWI CE.

Regpected 8ir,

I have the honour to subpit as under:- = -
FACT Si= o . o
It is alleged against the pebitioner that = .+ 7.

" while posted & Folice gtasion Sher Garh has been found
involved in illegal business of stolen Cars evident from
charging in case FIR NC.

]

109/54/4'1@3?(3 Police S atlon levy ]\"alakmd on the basls' '

of. theusaid Charges a department al en qui.ry wgsn c ax_t:t.?lg@* ov,t cand L

canseqﬁent upon the petitioner was dismissed from 'Servicgl
under NWFP removal from 'service spécial power Ord:, 2000; -

arter failure dep artmental appeal the petltlonex' moved to

service
ordered by by the service ’crn.bunal vide the attached! copy

1! '1’

of ;jud.gment dgted 0. 01.2014 The denove enguiry was carrn.ed

‘_ out in absence of petitioner and the pe‘ti‘cioner was dlsm;ssed :

Attested
ug

16 dated 19.0%.2011 u/s 381-A/“15" o

tribunal and the deﬁovel (iep ar'cmental enqui;:yrw._as o

 Nfpege 27
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- . from service by 0.B. NO. 6836-43/R dated 19.06. 2014, ]
Hence, saggrieved this pétit ion.
GROUNDS FOR PEPITION. = . ‘ e

.".2..‘

LT
o Nt .
[ " /1
i , . -

S

[ T

>

5.

T

Y '{J . .o . )
. Co v s .
L A 7

That the order of the Distt: Police Officer, Marden 7.0

i

of law and against the facts on record.
R . . ) B -- . :: A,{

is in contrary

en served upon . . .

’

That neit her the charge—sh.eet has be

L I
RPN

the peti'tiéner nor sny Show-Cause Notice has, been

serv;d for appearance for dep artment al enquiry.“' S
l‘I}hat the enquiry officer has pever re§oxded ’the' | |
.stateyaent ofpetit‘ionéi‘ brother buthas only ob"tainéd»t”
‘his sﬂigﬁg‘cure on Ablanjk PEHD T | |

That no process server has been ‘examined during

the enquiry proceedin
to. a'@;aixist.the petitioner.
That inspite of 8

has been provided to the petitioner to def

g to.justify the exparte proqee-d';i.i;g'_ d
' "-'-";ij

end the charges .

TERTT 0

ervice tribunal judgment no Qpp}ex"tunitly;""'.:‘z' ,

D S

1evelled against the peti‘bioneru ‘

Thgt the pet
arged .'fOZ‘D. :

in the case wherein the petitioner.was ch
’ ' i

deeling in stolen Car vide the attached Ju'cigméﬁﬁ“ CSTE

dabed 10.01.2012

That even in my absence the eagquiry Qfficer was

legally bound to recqi'd evidence about the charé;es

levelled agatmst the petitioner.
’ . . N/Page 3

itioner has been sacquitted by the Court of law H ..




8. + That there is neither orsl nor other documentary -

evidence on the ezquiry papers to establish the.

charges against the petitioner.

9..  .That the petitioner is a confirmed Asstb:sub

o

. Inspector and legally Distt: Pol_ice'Officer i.s

not competant  aut: orlty to make an order of

In view of the above it ig humbly ‘requ'esi':eq._ that
the order of the worfhy District Police Officer, Ma;;dan
may kindly be set aside and the p“etitioner may be

‘re-ingtated in 'service to meet the end of Jushtice.

Dated: 07.07.,2014 o TN .

i\
Ex. Asstt: Sub Inspector,
Police Lines, Nardan.

A
wlx
f .
f . ‘ :

dispissal about a confirmed Asstt:Sub Insp ect:‘or._‘ L

OOR_NUHAMM.AD‘)' - . ‘
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ORDER. . .:.‘.l

-
This order will dispose-off the appeal preferred by Ex-ASI Noor / b
Muhz nmad No. 599 of Mardan District Police against the order of his dismissal from service
issuec by the District Police Officer, Mardan vide OB: No. 1422 dated 18.06.2014. °

Brief facts of the case are that he while posted at Police Station Shergarh
founc involved in illegal business of stolen cars as ‘evident from his involvement in case FIR No.
16 da ed 19.04.2011 u/s 381-A/109/34/411PPC Levy Thana Malakand Agency. He was placed
unde) suspension and closed to Police Lines, Mardan vide OB: No. 2196 dated 06.06.2011. He
was | roceeded agairst departmentally by Additional Superintendent of Police, Mardan and Ri e
Police Lines, Mardan. After fulfillment of departmental enquiry he was issued Final Show Cause
Notic - reply to which received and found not satisfactory. Being part & pa.rcel of discipline force,
his ir solvement in illegal business of vehicies was very shameful act in the eyes of general
masst 5, hence he was dismissed from Service under' NWFP Removal from Service (Special
Powe Ordinance 2000). He submitted an appeal against the order passed on by the District
Police Officer, Mardan to the then DIG/Mardan Region, appeared & heard in'orderly room held
in thi: office on 29.11.2011. His appeal was filed vide this office endorsement No, 4345/ ES dated
08.12.:011. Later on he submitted an appeal to Hon'ble Service Tribunal Khyber Pukhtunkhwa,
Peshs var. The Hon'ble Tribunal, on the partial acceptance of the appeal, both the impugned
order dated 28.09.2011 and 08.12.2011 was set- aside and the appellant was re-instated in service
to fac : denovo departmental proceedings. during which, the appellant wés' remain suspended.
In thi . regard the denovo departmental enquiry against the appellant was initiated by the then
Depu y Superintendent of Police Headquarter, Mardan. In order to complete denovo
depa; mental inquiry against the appellant, the inquiry Officer sutnmed the defaulter Ex-ASI
who | ailed to appear before inquiry Officer. Statement of his brother namely Mr. Dolat Khan s/o
Karet m Khan was recorded on :22.04.2014, in which he disclosed that his brother defaulter Ex-
ASI T} 1s gone abroad (Afghanistan) and he did not know about his return back to country/home.
The ¢ efaulter Ex-ASI did not report up-till now and found remain ‘absent. The inquiry Officer
recor. mended the defaulter ASI for ex-parte action, therefore he was dismissed from service by
Distr =t Police Officer, Mardan vide OB: No. 1422 dated 15.06.2014. . '

{ have perused the record and also heard the appellant in person in
order .y room held on 27.08.2014 in tt;is office. Having examined the case carefully, the
puni: hment is too harsh, keeping in view his prolong service, poor family circumstances, the
orde: of District Police Officer, Mardan issued vide his office OB: No. 1422 cllal'ed 18.06.2014 is
herel y cenverted into compulsory retirement from service with immediate effect.

ORDE 3 ANNOUNCED.

Attesizd
AD SAEED)PSP ) 'y
Deputy [ngpector General of Police, M

Mafdan Region-1, M'udanh/ d

No. S%29 /s, Dated Mardan the 0/ / 8 J?m_q.

Copy foriva"rded to the:- . ST

bistrict Police Office‘r,'.Ma'_rdan for information & necessary. (gction w/r to his

office Memo: No. 680/LB dated 18.07.2014. His Se_rvice,r'léf:'ord is returned

herewith.

(x»a-*ﬂ-u-)
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Attested & Accepted -

i

NAVE D/ﬁnAQsooo SETHI

Advocate, Supreme Court,
of Pakistan.

Office:- 091-2550496

Cell No:- 0300-9593535

—/‘}j’%-‘jljg/"j(ﬂu’jy‘13-8 _:},’) .
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

"‘ PESHAWAR.
aerv;ce Appeal No. 1206/2014
EX ASI Noor Mohammad, District Mardan............ccooiiiiiininn Appellant.
VERSUS.

1. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar
2. Deputy Inspector General of Police, Mardan Region-I, Mardan
3. District Police Officer, Mardan. ...........ocvveioveeieeeeeis oo eeresereions Respondents.

[y

| Respect"fullj’f“S’heweth:

Preliminary objections:

a.
b.

C.

That the appellant has not come to this Honourable Tribunal with clean hands.

That the appellant has got no cause of action.

That the appellant has concealed material facts from this Honourable Tribunal.

That the appellant is-estopped by his own conduct, by law to b_ring the instant appéal.
That the present appeal is bad in its present form, hence, not maintainable and liable
to be dismissed. -

That the appeal is bad due to non-joineder and mis-joineder of necessary parties.

PARAWISECOMMENTS ON BEHALF OF RESPONDENTS

Rl I S

Pertains to record, hence, no comments.

Correct, hence, no comments.
Pertains to record, hence, no comments

Incorrect. Proper departmental enquiry has been conducted, wherein, the charges

leveled against appellant has been proved and was, therefore, recommended for major

punishment (Copy of enquiry report as Annx-A)
Pertains to record, hence, no comments.

Correct to the extent of departmental appeal and its rejection by respondent No. 02

vide order dated 08.12.2011 as well as service appeal in service tribunal followed by -

L directives of denovo inquiry. Howeuver, it is incorrect to suggest that the appellant-was

not intimated- by the inquiry officer to appear before the later during denovo

proceedings. Infact, the appellant was summoned by the inquiry officer but found him

- departed abroad i.e Afghanistan. In corroboratlon statement of his brother namely
- Dolat Khan is attached herewith (as Annax-B&C)

REPLY TO GROUNDS.

‘a... Incorrect. Both the impugned orders are Just and accordmg to law, rules, pol1cy and
.also maintainable.

- Incorrect. Proper denovo inquiry had been initiated with the compliance of all codal
' f_ofmalities but, uhfortunately, the appellant was found miésing i.e abroad and there

';.was ~r'ig)’..;-ﬁxed date of his returning homeland. As per r'llﬂe's/directions of the honorable
\Sérv_ice Trib_unai the inquiry was to be suminongd up within stipulated time, so,’

ultimately exparte action was taken. However, his “dismissal from service was




converted into compulsery reﬁrement for reasons of his loﬁg service and_p'oor"family'
circumstancee, by the departmental appellate authority. Besides, the Khyber
Pakhtunkhwa Govt: servant (E&D) Rulés, 1973 does not apply' to the Police officials -
for reasons the Police is a disciplined force and run under special laws i.e Police .
Rules etc. so, there is no violation of any rules law etc (Copy of commented order by
. DIG. Mardan Annax-D).
C. .Incorrect The District Police Ofﬁcer Mardan, bemg competent authority, has
assigned the denovo inquiry against the appellant to the DSP/HQRs Mardan under
rule 5 S/r 4 of Poiic'e Rules, 1975. The inquiry officer after due compliance and
proper inquiry submitted his findings before the competent authority (Copy of rule 5
S/r 4, PR 1975 as Annax-E). -
-d. Tncorrect. The inquiry officer has just- recommended the appellant for major
| punishment, based on facts and cogent reasons, before the competent authority.
Further, the departmental and judicial proceedings are two different legal tracks and
can run parellel against an accused, but do not effect each other both in ﬁndings and
pumshment Furthermore, proper 1nqu1ry has been conducted and there is no
,\\‘ 1rregular1t1es or illegalities on the part of 1 1nqu1ry ofﬁcer (Copy of rule/law ESTA .
-code as Annax-F). o '
e. Incorrect. The impugned orders have been passed after proper 1nqu1ry bearlng all
codaI formalities and there is no dlsregard of any rules/law. -
f. Incorrect. The appellant’ s service carrier, comprising 23 years, is filled with
‘ numerous red/bad entries and bears spoiled service record (Copy of red/bad entries as
Annax-G). - '

Prayer:
- As per directions of this honorable tribunal the respondent department has properly
conduoted denovo inquiry resulted 1nto commutatlon of punishment i.e converted
z' dlsm1ssa1 into compulsory retirement for reasons detailed in, above. HlS prayer/appeal

for re-instatement holds no grounds now and is devoid of merits, the : must be

dismissed with costs.

—r

Provincial Police Officer,
Khyber Pakhtunkhwa, Peshawar.

(Respondent No. ). ‘ ‘
A e~

},‘, (Respondent No 3)
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This order will dispose-off the appeal preferred by Ex-ASI Noor Muhammad
No. 599 of Mardan District Police against the order of his dismissal from service

Police Officer, Mardan vide OB: No. 1422 dated 18.06.2014.

&

ORDER. R

issued by the District

against departmentally by Additional Superintendent.of Police, Mardan and RI Police Lines, Mardan.
After fulfillment of departmental enquiry he was issued Final Show Cause Notice reply to which
received and found not satisfactory. Being part & parcel of discipline force, his involvement in illegal
business of vehicles was very shameful act in the eyes of general masses, hence he was dismissed
from Service under NWFP Removal frong Service (Special Power Ordinance 2000). He submitted an
appeal against the order passed on by the District Police Officer, Mardan to the then DIG/Mardan
Region, appeared & heard in orderly room held in this office on 29.11.2011. His appeal was filed vide

12.2011. Later on he submitted an appeal to Hon'ble

Service Tribunal Khyber Pukhtunkhwa, Peshawar. The Hon'ble Tribunal; on the partial acceptance of -
the appeal, both the impugned orders dated 28.09.2011 and 08.12.2011 was set- aside and the

appellant was re-instated in service to face denovo departmental proceedings, during which, the

appellant was remain suspended. In this regard the denovo departmental enquiry against the -
appellant was initiated by the then Deputy Superintendent of Police Headquarter, Mardan, In order to
‘complete denovo departmental inquiry against the appellant, the inquiry Officer summed the
defaulter Ex-ASI who failed to appear before inquiry Officer. Statement of his brother namely Mr,
Dolat Khan s/0 Kareem Khan was recorded on 22.04.2014, in which he disclosed that his brother
defaulter Ex-ASI has gone abroad (Afghanistan) and he did not know about his return back to

country /home. The defaulter Ex-AS] did not report up-till now and found remain absent. The inquiry

_ ction, therefore he was dismissed from service
by District Police Officer, Mardan vide OB: No. 1422 dated 15.06.2014.

I have perused the rgcord and also heard the appellant in person in orderly

room held on 27.08.2014 in this office. Having examined the case carefully, the punishment is too

harsh, keeping in view his prolong service, poor family circumstances, the order of District Police

Officer, Mardan issued vide his office OB: No. 1422 dated 18.06.2014 is hereby converted into

compulsory retirement from service with immediate effect.

ORDER ANNOUNCED .
—n LVOUNCRED.,

o - __.-......__,-_..._.._..-._1._..._...._._...m_.‘-_..‘__._.__...._._...u__.,_ S

VA B \‘jg) SAEF.D)PSP
U o _ : nspecti . General of Fe ice,
Mardan Region. [, Mardan,

T

CE N

! .'.. . i ) ) N e | . ‘ ?1 (:)
' NO»_;,-_‘_{'_.Q;_&____/ES, Dated Mard.«n the O 2 (ﬁ 2014,

Copy forwardad - ther-
. - > Ll i' ! 4 ‘ . N ! »
+ District Poljce Officer, Mardan for informaticn & Recessary action w7/ to his
 office Memo: No. 680/LB dateq 18.07.2014. His Sorvice
herewith, ‘

(:t-mex-w)

cecord is returned
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2. In this rule, removal or dismissad from ;;(_:rvAij:‘:;', does not include the discharpe ol a
person. ' - . R s

(a) - Appointed on probation, during the period of’}ﬁtobatipn, or in accordance with the )
probation or training rules apphcdble to him; or |

(i Appoinicd, otherwise flm: under 2 conlnct 10 hold a 1b11’1}JOlmV m:pomhmm on the )
cxpiration of the period of appoirument; or

() Engaged under a contract, in acee rdance with the 1crmns ol the coutract.)

In case a Police Officer is accused of subversion, corruption ¢ misconduct the \,\.n';pctcnt

Authorily may require him to proceed on Jjeave or suspend hing. . o CoL ,.'"-g

Punishmient mocccdmw - *
The pumth(.m proceedings will be of 1wo kinds. i.c. (&) Summrary Pri »';'ecccdir-gs and
h Greneral Police Proceedings and fhe Tollowing, ';"' seedare shall ke sbscived when

Police Olficer is proceeded against 1.mc_h:«' ihese ruley -
(. When inl:‘onné{tion of misconducr or any act of omission or ¢ mrission on the part
n(a Police Officer Jiable for pumshmcm yonrided in thess rules is received by the authority, the
authority, shall examine the informaiton ant may concluct or cause to be ciniucted quick brick
inguiry il necessary, for proper cv*xluauon Af the information and shall 4 ;ic_lc whether the
mizconduct or the act of omission or comlmsswn referred to above show. ld e r‘\.alt with in a

Police Summary l’mcc,cduuc:, in the \)xdm ly i{uum orf .cnt ,:'al “ullcc. Proce L!.' aps-

(%3 In case the authority decides that the nn-.z.deu ic 1o o dealt with in Police
Ssummary Proceedings, he shall pmccc(, as u-ider- '

(N The <1c<,usccl officer liahle to o dealt with in the Poiice L“.u::..lméry Proccedings

shalt be brought l)GfOl:xllC aut): ity o an Ondler ly roc,

(i) ie shall be app';ised by the aihority orally ‘he nn‘mc of the allsged misconduct,

" ete. The substance of his-explaystion for the nmc shail He zouorded ang 1l the rame

is found unsatisfactory, he el be awa;:n,n.cr.l one of the mi ‘punis'iment.‘.

_mentioned in these raies. ‘ :

(it} The anthority condusting the Police Sty Provccinc: .may. 1f desmed

necessary, adjourn them Loy & naximum _::."..:'ic)d‘ LI days W procwe udd- TEHUE
_information. . l . ‘

(o If the authority dccid‘c; that tha miscondu:® or act of omi: Lc L OU commission

reterred 1o abeve should be dealt with in Ges cral Police Proceedings lw she 1l neoceed bs under-

4} The auvihority shall determine if i the Iight o facts of the.cage ot n the mterests of

justice. a departmental inguiry, U llUL.]l an Inguiry Ouiieer “' NLes3uly. 51 he doeides

that is not necessary; he shali-

4

e e e TP
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' SEETREEI A 'T'a'c,(-\-. of
By nvler in wmmy anform uu . u:au' ol the aclion propo: sed (o be wken in m‘, puss
. A
5
20 iy and the mowd:\ of the actun: and )
©)

Give hira a reas r;nabk opportunity o showing. cau

against that segg V)Y 0
T . T
. H R AR
Provvided that no susn opportunily shall be given where the aulhuul\ b sl Imd (ht : .
: A
H LR
in the interest of security of Pa!usﬁn or any part thereof it 1~. not L\pLLllu:l oy
: )
such.oppoitunity. . P
< e - . ol
H 1f the authority decides that it 15.necessary 1o. have departmentdl inquiry conduclcd i '
) i lj}
- ., } N
through an Inq my Oﬂlbbl he: buall appoint for this purpose an Inquiry Otfficer, who i _ﬂ:m\\l iy :
i (¢
rank (o the au‘uwd K _ o ‘ ‘ ' -~"‘; : - - %
(3) Cn recmpt .of the hndmgs of the Ingairy Qfficer or where no such oliicer
appointed, o u,ccmt 01 the L\plananon of =he accused, if any, the awthority shall Jeteimh :
whutha,r the cha: e has been provad or not. In case the (,lmu,c ig proved the authority shiall awa
one or more of lt’x'.-'!u! or or lniror purithments as deemed NECESsary.

Provedur: of Depacimonty dnquiry:-

L. Whe, = o !nquily Offizer is appointed <2 anthosity shall
2 R RO

aloi charge wanccommunicst it to the accused together with stetermen:

et 0 i " 5
aidesations caplainii the charge and of eny other relevaiit circunistances which e
seaposed (e be ke into cons:crc:‘a’ﬁon' '

Regaire 1 accused. within 7 days from the day Ih«. charge has been conumumeis:

ok x-n lo nut i o weirlen dclt.nu. and 1o swaie at the same tinc whcl‘.vl '}
oo hieard in person;

+ The Inquiry Officer shail inquire into the charge and may . examin

documentary evidence in support of the charge or in defence of the

1
.
. '
eosuch o oo
oF the accused as oy be
. . r
consider.d necessary and the witnesses against him

i
The laguivy Offlcer shall hear the case froma day o day and no adjournment shal) be Qe

ﬂ-

excepl for reasons to be recorded in veriti g and where any adjournment is

piven,
i sh, Ul not be more tr:n a week; and
b. Ahf e

asons theretors shall be reprted fontrwilh w the sutitority.

Whee the Taguiry Dfcer i satisfied

copogyess ol 2 ingudry e vaall ade Avsier a wiarnimg nnd 1 thereadior o
y
G dweus g noting i diss

\
.
sat the accused: is hamipusing, o Al :
Dz i

satist’

Coaiad! e

N
N4 precosd © conplete the \.l\.hll‘l"]t..vl‘l. Pingquiry ex parte

HTSTE TSR

Fhe Trquisy Clficnr shall within 10 dess of the conclusion ol the
10;'1;2(—:3- et Ay "'dy be alle: »vcd by the anthariy; auomn n

i Gnaings and grounds the
’0 the autr oy,

proceedings ar sneh
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(Authority: Circular letter No.SORI (S&GAD)3(4)/78, dated 3rd October, 1984.

L

Stoppé& of increment undér Government Servants-
(Efficiency & Discipline) Rules, 1973.

S0 C B S
: Instances have -come to. the notice of the Government where the penalty of

overnment Servants (Efficiency & Discipline) Rules,
have reached the maximum of. the’
ingly directed to request that the

stoppage of increment under the NWFP G
1973, has been imposed on Government Servants, who
pay scale, thus making the penaity ineffective . I am accord
competent authorities may |, ‘in future, k
which a Government servant is drawing pay before imposin
increment on him under the above rule. o

¢ . -
(Authority:Circular letter No.SORII(S&GAD)S5(29)/86, dated 27th December, 1986.

g the penalty of stoppage of

parallel running of Dep;‘rtmer’atal ‘/Judicial Proceedings.

SLNo.15 ¢ - : N .
The Law Department vide their U.O No.Op.2(2)82-11544, dated 3-5-1982, have

advised as under:-

"Court & Departmental proceedings can run parall
place simultaneously against an accused og the same set of facts and yet may end
differently without affecting their validity.” Even Departmental inquiry can be held
subsequently on the same charges of which Government servant has been acquitted by a
Court. The two proceedings ‘are to be pursued independent of each other and it is not

necessary to pend departmental proceedings till the finalization of judicial proceedings”.

(Authority:Law Department's U.0 No.Qp.2(2)82-11544, dated 3.5.1982)

Departmental Proceedings
vis-a-vis Judicial Proceedings.

SkNo.16

The question as to whether or not a depértmen;al inquiry and judicial proceedirigs
can run parallel to each other against an accused officer/official has been examined in

consultation with the Law Department.

2. It is hereby ciarified that Court and Departmental proceedings may start from an
identical charge(s) and can run parallel to each other. They can take place simultaneously
against an accused on the same set of facts and yet may end differently without affecting
their validity. Even departmental inquiry can be held subsequently on the same charges of
which Government servants has been acquitted by a Court. The two proceedings are to be

" pursued independent of eack other and it is not necessary- to pend departmental

indly keep in view the stage of the pay scale at -

el to each other. They can take

~ Si.No.17 ,:;

It has been reported that certain Government servants violate fhe Wildlife Law, thus ;

setting not only a bad precedent for the general public but are also guilty of nlisconduct. z;?

. : v . i‘-‘

2. Under sub-rule (1) (e) of Rule 2 of the NWFP Government Servants (Efficiency and 3

Discipline) Rules, 1973 ‘Misconduct' has been defined to mean inter alia conduct prejudicial : _

to good order or service discipline or unbecoming of an officer and a gentleman. : s J 2

3. I am, therefore, directed to request that in addition to.institution of cases against those ’ x“:

_ Government servants who violate Wildlife Law or any other law of the country, they ‘may ke

also simultaneously be proceeded against under the NWFP Goverament Servants (Efficiency b,

2nd Discipline) Rutes, 1973 by the department concerned. - : : if

3. The contents of this letter may be brought to the notice of all officers/officials, R
working under your control for strict compliance. . . e

“_(Authority: Circular letter No.SOR.IT(S&GAD)/7-12/91, dated 27th Aplril, 1991.

Unauthorised supply of copies ”

of official correspondence. 4

51.No.18 . . _ S e

It has come to notice that interested persons carry Photostat copies of official ‘

correspondence/notes taking placé within Department or among various Departments and. S

offices in violation of the Government Instructions.. Sub Paras (a) & (b) of Para 67 of the :

Mo 2 #S e e = g e

-

proceedings till the finalization of judicial proceedings. .
. - . . (e V7 /;, \

3. It may also be clarified that Court Procéedings also include criminal procéedings'
pending against a civil servant.. B

4. The above instructions may please be brought to the Aotice of all concerned.

. ‘ , R
- (Authority:Circular letter No.SOR.II(S&GAD)5(29)/86(KC), dated 8.1.1990)

sl r R TN

Disciplinary action against Government - . . A .
Servants who violate Wildlife Law. ' " : '

12 3o

Government of NWFP Manual of Sécretariat Instructions, 1989 provides that:-

a) All papers received or dealt with in the Secretariat are of a- confidential
nature and their contents should not be disclosed to or discussed with any

- unauthorised person. This rule -applies with greater force to docurents
specially classified as Confidential or Secret, and the strictest secrecy shall

be observed with regard to their contents.
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Service Appeal No. 1206/2014

...................................

3. District Poljce Officer, Mardan

..........................................

....Respondents

COUNTER AFF IDAVIT.

- . We, the respondents do hereby declare ang solemnly 'éfﬁnn on
oath that fhé'cdﬂféitsof the Para-
and correct to the best of our kno

wise comments in the service appeal citeq as subject are trye
wledge and belief and nothing has been concealed from this
Honoura'blc Tribunal., '

P(‘ovincial Police Officer,

Khyber Pakhtunkhwg -
. Peshawar, 2/ 5)% /S‘ .

: o (Respondent No. 1)

5

Marda
%< (Respondent N 0. 3)




Service Appeal No. 1206/2014
Ex-ASI Noor Mohammad, (District Mardan)

................................................. Appellant,
VERSUS. :
1. Provincial Poljce Officer Khyber Pakhtunkhwa Peshawar _
:2. Deputy Inspectér_ General of Police, Mardan Region-I, Mardan
3. 'Distfictggiiyice Ofﬁcer,_Mardan.................................... T Respondents

Provincial Police Officer,
Khyber Pakhtunkhwq
. Peshawar,

: (Respbméefﬁyg.l )

‘

- Dy{Ingfecto of Police,

n-I, rdan,
(Respondent No. 2)

‘Mardan,
- %u  (Respondent No.3)



BEFORE THETION'BLE KPK %ERVICI* S TRIBUNAL
PESHAWAR

In Re Service Appeal No.1206/2014

Noor Muhammad E Appellant.

DPO & Others T ROTRRRR Respondents.

Rejomder for and on behalf of the appellant

R —— - -

Respecttully Sheweth

REPLY TO PRELIMINARY OBJECTION:

1.

1.

2.

3.

4.

Incorrect, the resp‘ondents have not pointed out any instance
through which the appellant has approached this Hon'ble
Tribunal with Sullfed hands.

Incorrect, the appellant has a good cause of action.

Incorrect, the appellant has placed all the facts before this
Hon’ble Tribunal Iand the respondents could not point out
any fact which has been concealed.

Incorrect, the appellant 1s not stopped under the law either
by his conduct nor by his actions.

Incorrect, the instant appeal is maintainable and this Hon’ble

Tribunal has the ' exclusive jurisdiction to entertain the

grievance of the appellant. ‘
Incorrect, the respondents are the only proper and necessary

parties and no other party is required to be impleaded.
| :
|

REJOINDER TO THE FACTS;

Needs no rejoinder since admitted.

.. . .
Needs no rejoinder since admitted.

Needs no rejoinder since admiitted.

Incorrect, the contents of appeal are reiterated because it is

evident from the record that no serious effort has been made to
associate or inform the appellant regarding the denovo proceedings,
the respondent is a police department and they are not required to

make lame excusés of reg,ardmg the absence of the appellant or non-

R




availability of the appellant at the particular address, the appellant was
through out available but was not informed/summoned for denovo
proceedings because the respondents at any cost wanted to get rid of
the appellant by proceeding at his back, without affording him an
opportunity of hearing because the respondents were having nothing
adverse against the appellant, therefore, no regular inquiry has been
conducted, the respondents have not brought on record any adverse
material which could remotely suggest that a regular inquiry has been
conducted or any incriminating material has been brought on the
record against the appellant before recommendation of exparte major
penalty.

3. Needs no rejoinder since admitted.

6. Incorrect, hence denied, the contents of appeal are re-iterated,
the appellant was throughout available but no serious efforts were
made to inform the appellant, the statement of the brother of the
appellant is misconceived because the brother of the appellant was
never in touch with the appellant and the appellant lives separately
away from his brother moreover the appellant has no passport till
today then how come the appellant can travel abroad.

REJOINDER TO THE GROUNDS;
A.  Incorrect, the contents of appeal are re-iterated.

B.  Incorrect, the contents of appeal are re-iterated, the respondents
could not justify the impugned orders because the same is not the out
come of regular inquiry or any incriminating material against the.
appellant, the imposition of the major penalty is illegal, unlawful and
wrong. :

C.  Incorrect, the contents of appeal are re-iterated. The inquiry
conducted and the manner in which the proceedings are conducted
speaks volumes of partisan behavior of the respondents who were
adamant on imposing major penalty at any cost.

D.  Incorrect, the contents of appeal are re-iterated. There was no
adverse material against th¢ appellant, the inquiry officer has not
recorded any statement, no new evidence has been collected but relied
on the old record which has been discarded by this Hon’ble Tribunal
in Service appeal No.35/2012 vide judgment dated 29/01/2014, the
respondents have not conducted any denovo proceedings as directed
by this Hon’ble Tribunal and just relied on the old record and
proceeded exparte against the appellant.

E. Incorrect, the contents of appeal are re-iterated, the respondents
have willfully concealed the facts from this Hon'ble Tribunal because
the service record of the appellant is blotless except some minor fines,
there is no allegation of being corrupt or dishonesty adversely
effecting the career of the appellant.




i

i" .

l .
(03
i .
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F. Incorrect, the conterlllts of appeal are re-iterated, the respondents
have willfully concealed the facts from this Hon'ble Tribunal because
the service record of the appellant is blotless except some minor fines,
there is no allegation o'f being corrupt or dishonesty adversely
. effecting the career of the appellant, the respondents are searching for

lame excuses for doing away with the career of a police officer.
. |

It is, theirefore, humbly requested that the appeal of
the appellant may kindly be accepted as prayed for by re-instating the

appellant with all the back!benefits in favor of the appellant.
!i A GHAn
i .

Though
|

L Navetd' Magsood.

| ASC.
AFFIDAVIT: ! ‘ |
I, Noor Muhammad (Ex-ASI) S/O Gul Karim R/O Pirano Banda,
Tehsil & District Mardan, do hereby affirm and declare on oath that

all the contents of this rejoinder are true and correct to the best of my
knowledge, information and belief.

i
~ oA LT )'. IS ! l Deponent. '

7 &) ;}3“ - — =
W £S5 L"?Dam oY s | Ganal
' i
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' KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
: !

|
1
No2A 73 st | Dated /4 /12/2017
| ‘ .
|
: |
To ll
The District Police Officer, !
Government of Khyber Pakhtunkhwa,
Mardan.
l
|
Subject:

| | . :
JUDGEMENT/ ORDER IN APPEAL NO. 1206/14, MR: NOOR MUHAMMAD.
l

I -am directed to forward herew1th a certified copy of Judgment/order dated
28/11/2017 passed by this Tribunal on the above subject for strict compliance.

| .
l

|

| o k
| ’ REGISTRAR

| KHYBER PAKH%NKHWA

|

| SERVICE TRIBUNAL
il PESHAWAR.
|

Encl: As above




