S 4
0%.04.2022
SCANNED
KEST
Poshawal

Counsel for the appellant present.

Learned counsel for the appellant seeks adjournment.
Adjourned. To come up for preliminary hearing on 12.07.2022
before S.B.

A

(MIAN MUHAMMAD)
MEMBER(E)



06.10.2021 Nemo for the appellant.
Notice for prosecution of the appeal be issued to the
appellant as well as his counsel and to come up for preliminary
hearing before the S.B on 02.12.2021. — e
, . /
S

(SALAH-UD-DIN)
MEMBER (JUDICIAL)

-

02.12.2021 None for the appellant present.

Notices be issued to the appellant and his counsel. To come

up for prellmmary hearmg on 07 02 2022 before S.

T e ‘_J/

. Lo T - (MIAN MUHAMM
MEMBER (E)
el

e

07.02.2022 Due to retirement of the Hon’able Chairman, the case is

adjourned to 08.04.2022 before S.B for the same.
Rg;r
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R Form- A ' \
FORM OF ORDER SHEET
Court of ' g
Case NO.- 6S72\ /2021 .
S.No. Date of order " [ order or other proceedings with signature of judge
proceedings
1 2 3
. h . i
1 21/06/2021 The appeal of Mr. Manzoor Ahmad presented today by l\/lr Irfan Ali
Yousafzai Advocate, may be entered in the Institution Register and put up
to the Worthy Chairman for proper order please.
VTt
REGISTRAR
2. This case is entrusted to S. Bench for preliminary hearing to be put

up there on fﬁ loglll :

o

CHAIRMAN —————

09.08.2021 Nemo for the appellant. Notices be issued to
appellant/counsel for next date. To come up for

preliminary hearing on 06.10.2021 before S.B.

Chgirman




BEFORE THE KHYBER PAKHUNTKHWA SERVICES o

TRIBUNAL PESHAWAR

Service Appeal No.. é{j‘?}{ /2021

Manzoor Ahmad ..........icecoeeeieieeeeneseeeeeeeeiaii A-ppeliant
VERSUS R
Govet of KPK and others e Respondents
INDEX | B ,
S.No Descr1pt1on of Documents Annex | Pages
‘1. Memo oprpeal | 15
2. [Affidavit : 6
3. | Application for condonation of delay * 7-9
with affidavit
4. | Addresses of Parties - * 10
7B Copy of impugned order 1 A 11
6. .Copy of appeal and order dated| B &C [12-13
~ 125/04/2018 | | |
7. | Copy of judgment dated 09/04/2021 | D | 14-40
| éopy of order” E a1
9. [Wakalat Nama * 42
B |
Dated:-21/06/2021 ~ Appellant

B 9 .
Through:- 2L

Irfan Ali Yousafzai

Advocates High Court,

Peshawar

Cell 0314-9070658
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BEFORE THE KHYBER PAKHUNTKHWA SERVICES
TRIBUNAL PESHAWAR

i

Service Appeal No. _ /2021

Manzoor Ahmad S / o Fazal Rab1 R/o Village Mansoor -

Abad, Tehsil Khall Dir Lower.Q ........... e — A ppellant
VERSUS
1. Commandant D1r Levies / Deputy Commlssmner ‘
Dir Upper.

2. Subedar MajorDir Leviés, Dir Upper.

3. Government -of Khyber Pakhtunkhwa = through
Secretary Home, Civil Secretar1at Peshawar

....................... Respondents

SERVICE APPEAL UNDER SECTION 4 OF |
THE KHYBER PAKHTUNKHWA SERV‘IC.E,
TRIBUNAL ACT, 1974 AGAINST THE
ORDER OF RESPONDENT NO.1 DATED
11/05/2009 VIDE WHICH IMPOSED
_MAJOR PENALTY OF “REMOVAL FROM
' SERVICE” _UPON APPELLANT _ AND
ORDER DATED 25/04/2018 WHERE BY
THE RESPONDENT NO.3 DISMISSED
THE DEPARTMENTAL APPEAL OF THE
APPELLANT o

Prayer in Appeal

On acceptance of this appeal the 1mpugned order

dated 11/05/2009 and 25/04/2018 may kindly be set



o

a51de and the appellant may kindly be re1nstated on h1s

serv1ce with all back beneflts

Respectfully Sheweth:

.~ That the appellant is permanent r‘e'sident of -

address is given in the heading of the appeal and
is performmg his duty as “Sepoy” in the Dir

Lev1es

That the appellant is posted as Sepoy under the
supervision of respondent No.1 and 2 on
28/09/2009 and performed his duty for a long"
period of 9 year in District Dir Upper with full
zeal and zeest, with full devotlon without nay

complamt from his high ups.

~That in the year 2009, due to some unavo1dab1e'

| c1rcumstances the appellant could not continue

his service, ~and .as such the appellant is

remained absent from service for a short period. -

That on 11 /'05/2009 the petitionef remove‘d'
from his service by the respondent No 1 and 2

due to the absence from serv1ce (Copy of

1mpugned order is attached as Annexure-A)

That the petitioner got knowledge regarding the

facts that the respondent have reinstated some



of his colleagues in similar circumstances, so .

‘against the said dismissal from the service order, ‘-

SO the appellant filed departmental appeal 'before‘ |

the respondent No.3 where the same - was

rejected vide order dated 25/04/2018 (Copy of .
appeal and order dated 25/04/2018 are

- 'attached as Annexure B and C respectlvely)

That the appellant 1s aggrleved of the sa1d order ‘

prefer this service appeal before this Hon’ble-

Tribunal on the following amongst ‘other"

grounds: !

GROUNDS:

A.

- That the impugned order dated 11/05/2009 and

25/04/2018 of the resf)ondentsl is against the

Rules, hence 11ab1e to be corrected

That the respondent has commltted serious
illegalities and 1rregu1ar1t1es while issuing the
impugned orders as no cogent reason is

mentioned - while _imposing the penalty of

law, rules and pohcy on the subject as well as.'

dismissal from service, hence the impugned .

orders are illegal, 'unlawful, Void~ab—initic“as Well,

as corum-non-judice.



That after dismissal of the department appeal,

the appellant approached to the Hon’ble

Peshawar High Court, _Mingora Be'n:ch Swat

“through writ petition No. 595-M /2018 which was
~decided on 09/04/2021 with the observation

that the appellant‘rﬁay kindly be pursue his -

'1'emedy before the’ Provincial Service ’l“riblinal,"'

Peshawar, Hence the Present Appeal. (Copy of -

judgment dated 09/04/2021 1s attached as

Annexure- -D)

That ‘the many colleges of the appellant are

remstated on their services with all back benefits

but refused of the appellant by the respondents |

is illegal and unlawful, which needs interference
of this Hon’ble Tribunal. (Copy of order is

attached as Annexure-E)

That the impugned order of the respondeht is

'against the principle of natural justice and as no
~chance of personal hearing is given to the

- appellant.

That the impugned order is even against the

| e |
Constitution of Islamic Republic of Pakistan ..

1973 as well as principle of policy, henée the

same are liablé to be set aside.

That the appellant. is treated against the law,

rather discriminately been treated and with



malafide, hence the impugned orders are liable to

be set aside.

H. That any other ground will be agltated at the

t1me of arguments with prior permlss1on of th1s ]

Hon’ble Tribunal.

For the aforesald reasons, it is, therefore,
humbly prayed that by acceptmg of this.
'serv1ce appeal, the 1mpugned orders dated
11/05/2009 and 25/04/2018 may kindly be .
set aside and the appellant may kindly be
‘reinstated on his service with all back‘
benefits.

OR |

Any other remedy deems properb'and just
may also be granted in the circumstances of

the case.

Dated:-21/06/2021 | Appellant |
- Through:- [N S
Ir%a?fAli Yousafzai
Advocates High Court,

| ' _ hawar
CERTHHCATE - (jiobﬁf
Certified on instructions: of my client that appellant

has not previously - moved ‘such like appeal before this
Hon’ble Tribunal.

 ADVOCATE
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Peshawar
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BEFORE THE KHYBER PAKHUNTKHWA SERVICES
TRIBUNAL PESHAWAR -

Service Appeal No. - /2021
MaﬁZQOr-Ahmad e e Appellant
Vv E R SUS |
Govet of KPK and ot‘hers' ........................... Respond'ents )
AFFIDAVIT

1, Manzoor Ahmad S/o Fazal Rabi R/o Village

‘Mansoor Abad, Teh51l Khal_l Dir Lower, do hereby

solemnly affirm and declare on-oa’th that the cd_nten'ts of
the accompanying Service Appeal are true and correct

to the best of my knowledge and belief and nothing has

‘been concealed from this Hon’ble Court.

Identified by

Irfan Ali Yowsafzai
Advocate, High Court,
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BEFORE THE KHYBER PAKHUNTKHWA SERVICES
TRIBUNAL PESHAWAR |

Service Appeal No. _. /2021

Manzoor Ahmad ................ et Appellant
VERSUS |

Govet of KPK and others .......................;...Respondents

APPLICATION FOR CONDONATION OF DELAY
Respectfully Sheweth:

1. That the above Service Appeal has been filed by
the appellant and no date of hearing has yet

been fixed.

2. That the appellant earlier approached to the
Peshawar High Court, Mingora Bench Swat due

to which the appellant time period was spent.

3. That delay‘in filing the titled service appeal is
- neither wilful nor deliberate but due to reason

men_tioned above.

4. .That there is no legal bar on acceptance of

instant application.



o : . . - .
. L Q)
e . . . .

It is, therefore, most humbly prayed that
on acceptance of this application, the delay,
if any, in filing the above titled service appeal
may kindly be condoned in the interest of o
justice. |

Dated:-21/06/2021 - Appellant
| ' : e
Through:- @M ~
- - Irfan Ali Yousafzai

Advocates High Court,
Peshawar |



BEFORE THE KHYBER PAKHUNTKHWA SERVICES -
TRIBUNAL PESHAWAR

Service Appeal No. /2021

- Manzoor Ahmad ..... e TR Appellant -

Govet of KPK and others ......ccooviiviiiiennnnn. Respondents -
‘AFFIDAVIT

I, Manzoor Ahmad S/o Fazal Rabi R/o Vlllage _
Mansoor Abad, Tehsil Kha11 Dir Lower, do hereby

solemnly affirm and declare on oath that the contents of -
the acéompanying Application for condonation of
delay are true and correct to the best of my knowledge

and belief and nothing has been concealed from this

Hon’ble Court.
Identified by -

(B I
Irfan Ali Yousafzal ‘

Advocate, High Court
' Peshawar
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BEFORE THE KHYBER PAKHUNTKHWA SERVICES
TRIBUNAL PESHAWAR

Service Appeal No. _ /2021

Manzoor ARIAC «...voveeeeeeeereeeeeeeeeseeeneees e A'ppellah_t :
 'VERSUS ' |

Govet of KPK and others ...... ereeeeens Respondents

ADDRESSES OF PARTIES

APPELLANT

Manzoor Ahmad S/o Fazal Rabi R/o 'Village Mansoor
Abad, Tehsﬂ Khall Dir Lower.
RESPONDENTS

1. Commandant Dir Levies/Deputy Commissioner,
Dir Upper.

2. Subedar-Major Dir Levies," Dir_Uppér.

3. Government of Khyber Pakhtunkhwa through
Secretary Home, Civil Secretariat, Peshawar

Dated:-21/06/2021 i Appellant

Through:- @J’}ﬁo’“}
’ " Trfan Alf Yousafzai

Advocates High Court,
Peshawar



OFFICE OF THE DISTRICT COORDINATION OFFICER UPPER DIR,

OFFIGR ORDER.

Where as ;At"\f Rahman, District qurdination Officex Uppar Dir ‘m.lhe
capacity of competent a thority under Section 2 (a) of North West Frontier Province
Removal from Service (Special Powers)’Ordinanc?:e, 2000 as amended vide NWFfF’
Removal from Service \'l(Special Powers) (Amended) Ordinance 2001, read with
notification No.SOR-1I(S& AD)2000—Vo|-Hl dated 2«8-09—2000, am of the considered
‘opinion that Mr. ‘lanzoor Ahmad Levy Sepoy (Provincial) Regimental No.175 Upper Dir
has been proceeded agair\\ t on account of mis-conduct as prescribed in section 3 of the
said ordinance for the following acts of omission and commission:-

«ThHt he is absent from duty since 17-03-2009 without

sangtioning leave from the competent authority as reported
ubedar Major Dir Levies. This act on the part of the
official is. against the office discipline and amounts to
rnisgjonduct.” . |

And where
accused with reference to
& Estate L.ower Dir was afl

\

And wherH as, the Inguiry Officer recorded s lindings and

recommendations in his 1 porti'r'ecommended him for removal from gekvice” The chargo

against the accused has bien proved in the meaning ol section 3 of the sald ordinanco.
Now therechre, | Atif Rahman DCO Upper Dir in the capacity of compelant

authority am satisfied, thatthe charge against the accused has been prover beyond, any

doubt. |, as a competent.a thority, under the powers conferred upon me under Saction 3

of the NWEP S&GAD Peshawar Notification bearing No.SOS-HI(SE&GAINY 80173 dated
10-11-1973 impose major! enalty of removal from serv

s. for \he purpose of scrutinizing the conduct of tha said
he above allegations, Mr. Gul Wahid Distrct Dilicer Ravenue
pl)ointed as Inquiry Officer undear Seclion S'of-}he orainance.

@L___\rh___r‘ce upon Manzoo! AHmad Levy
Sepoy (Provincial) Regimehtal No.™ 75 Upper Dir wil 3

e fé’Et‘frOﬁ‘Tﬁmm‘r"m)6|n'ic_>cl ey
17.03-2009. Recovery of ka

17-03-2009. alary for the absence period shall ma":\'e 'h'c)m/tt.\(«a official
concerned. 7 b i
| . e
1 (/ .
! a0 :
P (

P Atif Rahman)
District Coordinahon Officer
Upper Dix " !
C f

lxlo.g‘oggfci//ocom\ Dated Dir the. //—.5_ 12009

Copi’ forwarded to the:-

1Y The istrict Coordit{ation Officer Lower Dir at Tunergara.
The District Accounts Officer Upper Dir.
3y The %Ubeda’r Major Dir Levies.

e

; 4) Mr. Nanzoor AHmad Levy Sepoy (Proung &)ﬁ‘{%egw}emal No.175
: ' Upp\rD'\r. /& Q } /
] - ' ! -
L |

District Coordinatiun Officer

Upper Dir =+ 7

oA C
—_

- ——c
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IN THE COURT OF SECRETARY HOME
KHYBER PAKHTUNKHWA e C -

(APPELLATE AUTHORITY)

¢ (B
CASE TITLE: T

- _ APPELLANT MANZOOR AHMAD, DIR UPPER LEVIES
VERSUS
COMMANDANT LEVIES, DIR UPPER.

INTRCDUCTION:-

: The applicant submitted an appeal before the Competent
Authority on 08.08.2017 for re-instatement into service.

The Deputy Commissioner / Commandant Levies was asked to
furnish comments in the instant case. The office of DC/Commandant;, Dir
Upper submitted that the accused levy official amongst others refused to
perform duty with Commissioner, Ma!aka;wd Dlvlsibn Saidu Sharif Swat &
disciplinary action initiated against him for this act.

The District Officer Revenue & Estate Dir Lower was appolnted as
mqunry officer with the direction to conduct the proper inquiry Into the matter
and to provide reasonable opportunity of hearing to the accused levy official &
submit report within seven days. The District Officer Revenue & Estate
reccrded the statement of the official. According to the statement Mr. Manzoor
{O\hmad has committed the act of misconduct & violated the rules & regulation

of levy force. Moreover, he has gone abroad without any permission of the
Competent Authority. '

PROCEEDINGS:-

The applicant was heard in persion and supporting documents were
also checked / scrutinized in details. The applicant recorded his statement that

he is the sole bread earner of his family & prayed for the reinstatement into
service on humanitarian basis.

DECISION:- -

After p'erdsal of available record and statement of the appeﬂant,
the appeal is rejeéted in light of the comments / views of DC / Commandant
Levies Dir Upper. The appellant may be Informed accordingly.

: [ gt 0 LSO

e—,

[ >

__,,._mum -

Lo s
(IKRAM ULLAH)
SECRETARY HOME
KHYBIER PAKHTUNKHWA

oo

Announced
Dated 25.04.2018
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W.PNO. _ £9% 2 OF2018. r

Manzoor Ahmad® S/O Fazal Rabbi
(Sepoy Dir Upper Levies)

R/O Village Manssor Abad Tehsil Khall Dir Lower
st w7 VS |
1. Commandant Dir Levies / Deputy Commissioner Dir Upper.
2. Subedar MajorﬁDi‘ri Levies, Dir Upper. ,
3. Secretary Home Government of Khyber Pakhtunkhwa,

~,

Peshawar o s | :
4. Govt of Kh}'{ber“Pak'htunkhwa through Chief Secretary

Civil Secretaridt, Péshawar.........oc.cvvevvieeennrennnnns Respondents.

WRIT PETITION ~ UNDER ARTICLE 199 OF THE

CONSTITUTION OF ISLAMIC REPUBLIC OF PAKISTAN 1973 |
AGAINST THE IMPUGNED ORDERS DATED:11/05/2009 & |
25.04.2018. |

]
1

Respectfully Sheweth: EXAMINER
' : . Poshawa 1igh Court

mM iﬁsreo
Brief facts;of tfle caSe are as under:

i
1. Tf‘}at ' ‘f’{fﬂi‘iit@iéﬂfly the petitioner joined the
1, reepondent/ department since long and as such

performed 'his duties with zeal and zest and till date no

comphant ‘'what so ever has been recorded from anV

/ fC — quarter. (Copy of appomtment ordcr is annexure-A)
S . . ‘.{.3.—; -

2. That in the year 2009, the petitioner due to some un-

| avordable circumstances could not continued hié

services and as such the petitioner remained absent from
servic;e for a short period.

v Voot



_ _ _
T JUDGMENT SHEET “ 75
o . PESHAWAR HIGH COURT, PESHAWAR '
(JUDICIAL DEPARTMENT)
WP No. 595-M/2018

Manzoor Ahmad vs. Commandant Dir Levies/Deputy
Commissioner Dir Upper and others.

. JUDGMENT.

Date of hearing: 24.03. 2021
g |
Petitioner (s) By: Mls(Shamsul Hadi & Azmat Khattak,
Advocate

Respondent (s) By Mr. Arshad Ahmad Khan AAG.

A L T . : !
SYED ARSHAD:ALIL J.:- For reasons recorded in the
connected Writ Petition No. 528-M/2016, this petition stands
disposed of accordingly.

wipe . 88

b v
ANNQUNCED. & .
Dated: 09.04.2021 nior Puisne Judge
” | Judge
SR
e ,» Peoatynwes .
SRR
021
ATT D
EXA
Peshawarig RCourt
Sty

- Nawab Shah C$ADB) J\mlco Rooh-ul Amin Khan & Justice Sysd Arshad All
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A\ JUDGMENT SHEET .
PESHAWAR HIGH COURT, PESHAWAR
- (JUDICIAL DEPARTMENT) '
WP No. 528-M/2016
Ikramullah and another vs. Deputy
Commissioner/Commandant Dir Levies Provincial District Di
Upper and others.
JUDGMENT.
Date of hearing: 24.03.2021.
Petitioner (s) By Syed Abdul Haq, Advocate.
Respondent (si By Mis Arshad Ahmad Khan AAG_&
lhsanullah Khan Advocate.
SYED ARSHAD ALIL J.:- Through this consolidated
judgment, we shall dispose of this petition as well as
connected petitions. Particulars of the said petitions are as
under:-
S. No. Case Title
L WP No. 528-M/2016 “lkramullah and another vs.
Deputy Commissioner/Commandant  Dir  Levies
Provincial District Dir Upper and others”.
2. WP No. 900-M/2017 “lkramullah and another vs.
Deputy Comm:ssroner/Commandant Dir  Levies
District Dir Upper and others”.
- 3. WP No. 192-M/2018 “Inayat Ullah vs. Government of
Pakistan through Secretary SAFRON, Civil Secretariat
Islamabad and others”.
4. WP No. 303-M/2018 “Amir Nawaz Khan vs. Deputy
Commissioner/Commandant Dir Levies District Dir
Upper and another”.
5. WP No. 350-M/2018 "Bakhti Rehman vs. The Govt. of
Pakistan through Secretary SAFRON C ivil Secretariat,
Islamabad and others”.
6. WP No. 398-M/2018 “Abdul Hamid and another vs.
Federation of Pakistan through Ministry of SAFRON,
Pak Secretariat, Islamabad and others”.
/7 7. WP No. 595-M/2018 “Manzoor Ahmad vs.
Commandant Dir Levzes/Deputy Commissioner Dir
rfd Upper and others’.
8. WP  No. 596-M/2018  “Shams-ul-Islam  vs.
Commandant Dir Levies/Deputy Commissioner Dir
Upper and others”.
9. WP No. 740-M/2018 * Hamfullah vs. Secretary Home
Khyber Pakhtunkhwa at Peshawar and another”.
10. - Review Petition No. 4/2019 in COC No. 95-M/2018 in
. WP No. 883-M/2017 “Subidar Noor Azam Khan and
others vs. Khurshid Alam Khan Deputy Commissioner
Chitral”.

AM“ STED

INER

PeshawaXNHigh Court



2
11, WP No. 387-M/2019 “Subedar Noor Azam Khan vs.
Govt. of KP through Chief Secretary KP, Peshawar
and others”.
12, WP No. 745-M/2019 “Tawakal Khan and others vs.

Govt. of KP through Chief Secretary ar Civil
Secretariat, Peshawar and others”.

13. WP No. 1008-M/2019 "Saifullah vs. Govi. of KP
through Secretary Home and Tribal Affairs, Civil
Secretariat, Peshawar and others”.

Writ Petition No. 528-M/2016

2. Petitioners, Tkramullah and another, through the

instant constitutional petition, have approached this Court for

~ the following relief:-

"It is therefore, humbly prayed that on acceptance of
the instant writ petition, the impugned seniority list
dated 10.03.2006 and subsequent promotion orders
may kindly be set aside and the seniority list be
prepared according to the spirit of Provincial Dir
Levies Rules 2015, and further the Respondent No.1
may graciously be directed to determine the
seniority list of petitioners as per their appointment
order and then to consider them on the basis thereof

Jor promotion to the post and rank according to their
“entitlement. ‘

Any other relief which this Honorable Court
deems fit and proper in the circumstances may also
be very kindly granted”.

It is allqged in the petition that the petitioners
were appointed a;s Sepoy in Dir Levies vide office order dated
22.11.1999 and after assuming charge of their duties, they
were placed at serial No. 122 & 143 of the'seniority list dated
10.03.2006. It is further alleged that the petitioners and others
had questionéd the seniority list dated 10.03.2006 along with
promotion order dated 22.03.2006 before this Court through
Writ Petition No. 1855/2007, however, the said petition was
disposed of vide order dated 02.11.2011 in view of
undertaking given by respondent No.1 tilat the petitioners
would be considered for .promotion in accordance with
law/rules and seniority-cum-fitness. Claim of the present
petitioners is that respondent No.1 not only deviated from his
stance but alsd based the alleged seniority list dated

10.03.2006 promoting juniors to them inspite of rules issued

M

ATTEBTED

£ INER

PeshawarHigh Court

/7



€ 3 7%)
by the Govt. of KP Home & Tribal Affairs Department vide

~ Notification dated 15.05.2015 whereby criteria for promotion

has been laid dow ; hence, the present petition.

Resy »ndent No.1 has furnished his comments and
opposed the cor ents of petition by stating that Provincial
F’ATA Rules 20. 5 are effective from April, 2015, therefore,
' ﬂf\ter issuance of hese rules, seniority list from serial No. 153
b ‘?%;%titi_oners’ request/plea with regard to preparation
of seniorixy

the Force.

instant constitutional petition,y ave approached this Court for

the following relief:

“lt is, therefore, humbly p \ed tAqt on acceptance
of this writ petition in the Il of aforementioned
submissions the impugned Icih, Ne. 308 dated
11.12.2017 may be declared illegal rainst the rules
and be of no legal effect”. )

It is alleged in the petition that th&qatitioners

were appointed as Sepoy in Dir Levies vide appointu,

dated 22.11.1999, however, they were dropped 3

"wer,

promotion and filed Writ Petition No. 1855/2007 before the-

competent court of law, which was disposed of vide order \\
™

dated 02.11.2011 on the assurance of respondent No.l that
petitioners would be considered for promotion in accordance
with law. It is further alleged that the petitioners filed a C.M.
for implementation of aforesaid order dated 02.1 1.2011,
however, later the same was withdrawn and thus, filed a Writ

Petition No. 528-M/2016 before this Court, which is pending.

.\\)

In the meanwhile, the petitioners submitted an application to
the Director General Ehtesab Commission KP for redressal of
grievance, who marked the same to respondent No.l, but
respondent No.1 instead of redressing their grievance ordered

for initiation of inquiry against them. On completion of

ATTESTED
EXAMINER
Peshawar\igh Court



4
inquiry, respondent No.3 submitted his report dated

28.12.2015 whereby minor penalty of withholding two annual
increments was recommended, which was duly endorsed by
respondent No.1 vide office order dated 26.01.2016. Against
that, the petitioners filed appeal before respondent No.2 but
the same was rejected vide order 12.04.2016. The petitioners,
then, filed Writ Petition No. 106-M/2017 before this Court,
which was allowed vide order dated 19.10.2017 and the
respondents were advised to initiate fresh inquiry against the
petitioners keeping in view the relevant law on the subject. On
the strength of aforesaid judgment of this Court, fresh inquiry
was initiategl against the present petit}ioners and upon its
conclusion,” major, penalty of removal from service was
recommended vide letter dated 11.12.2017, which has now
been impugned before this Court through the instant petition.

Respondent No.] has furnished his comments and
opposed the contents of petition.

Writ Petition No, 192-M/2018

4, Petitioner, Inayatullah, through the instant
constitutional petition, have approached this Court for the

following relief:-

. "In the above circumstances, it is most humbly
. prayed that on acceptance of this writ petition the
. impugned minutes/order No. 21 l0-] 4/DC/CSL dated
10.07.2017 may kindly be set aside to the extent of

~ petitioner and the respondent may graciously be
directed to promote the petitioner 1o the post of
Lance Naik BPS-06 with back benefits”.

It is alleged in the petition that the petitioner was
recruited as Sepoy in Swat Levies vide order dated 18.05.2010
and placed him at serial No. 5 of the final seniority list issued
on 20.12.2016. Claim of the present Ipetitiéner is that a
meeting of Departmental Promotion Committee was held on
10.07.2017, whereby juniors were promoted to the rank of
Lance-Naik (BPS-06) while he was deferred on account of
observatioﬁ of respondent No.4/Assistant Commissioner

Matta at Swat being not fit for promotion. Against that, the
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petitioner filed an application before respondent No.3 for

redressal of grievance but the same was not addressed.
Thereafter, the petitioner filed appeal before respondent No.2
but instead of addressing his grievances, the petitioner was
directed to follow the legal course of action vide letter dated
23.01.2018; hence, the present petition.

Respondent No.3 has furnished his comments and
opposed the contents of petition by stating that promotion of
petitioner to the rank of Lance Naik was withheld/deferred
after the written complaint/report received from the then
Assistant Commissioner Matta, Swat.

Writ Petition No. 303-M/2018

S. Petitioner, Amir Nawaz Khan, through the instant
constitutional petition, has approached this Court for the
following relief:[-

“It is, therefore, in view of the above submissions, it

is most humbly prayed that on acceptance of this

writ petition.

i) The petitioner may kindly be allowed 10 join
their duty according to his entitlement.

ii) That if there is any adverse order against the
petitioner may kindly be declared void ab-
initio, unlawful, and be set aside.

iii) Any other relief which are proper in the instant
circumstances’ of the case may also be
granted”.

It is alleged in the petition that the petitioner was
appointed as Sepoy in Dir Levies vide appointment order
dated 22.11.1999 and was promoted from time to time to the
rank of Naik vide office order dated 08.09.2010. However, the
petitioner was allegedly informed that his services have been
terminated and in this regard, he approached the concerned
office but no order has been handed over to him; hence, the
present petition.

Respondents No. 1 & 2 have furnished their
comments and opposed the contents of petitipn by stating that
as per report of Subidar Major Dir Levie.s ‘dated 17.03.2009,
petitioner has failed to make compliance of the order of his

superiors and refused to perform squad duty of Commissioner

@
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Malakand Division; thus, requested for initiation of

disciplinary proceedings against him and stoppage of his
salary. &Owing to this reason, proper inquiry was conducted
and upcim its conclusion, the inquiry officer recommended that
the petjitioner may be proceeded against under the NWFP
Removél from Service Rules (Special Powers) Ordinance
2000 (Amended Ordinance, 2001) and thereby the then
District Coordination Ofﬁcer/Commandant Dir Levies
imposed major penalty of removal from service against the
petitioner w.e.f. 17.03.2009 vide letter dated 11.05.2009.

Writ Petition No. 350-M/2018

6. Petitioner Bakh'u Rehman, thxough the instant

constitutional petition, has approached this Court for the
following relief:-

“It is, therefore, humbly prayed that on acceptance
of 'this writ petition, the order # 548-50 dated
23.01.2017 issued by respondent # 3 may please be
set aside as null and void, unlawful against merits,
contrary to the rules and regulations and the
~respondent # 3 may kindly be directed to re-
instate/promoted the petitioner with all back benefits
as Subsedar in accordance with law/old Rules. Any
other relief which this august court deems just in the
circumstances may also be granted in favour of
pet{tioner though not specifically prayed for”.

s

It is alleged in the petition that the present
petitioner was serving in the Malékand Levies as Naib
Subedar, however, on completion of seven years tenure, he
was retired from service vide order dated 23.01.2017. Against
that, the present petitioner filed Writ Petition No. 342-M/2017
before this Court, which was allowed vide order dated
19.10.2017 and the respondents were directed to consider the
petitioner for promotion in line with the judgment of this
Court in W.P. No. 479-M/2017. The petitioner, then, filed
COC No. 84-M/2017 before this Court, which was disposed of
vide order dated 05.03.2018 in the followmg manner:-

When learned counsel for the petitioner was
confronted with the comments that since the
petitioner has retired from service how could he be
again reinstated with all back benefits, he still
argued that the judgment of this court had to be
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implemented in letter and spirit and the petitioner is
entitled to be promoted. The prayer in-the main writ
petition was for setting aside notification dated
23.01.2017 but since the main writ petition was
though allowed and the matter was referred to the
respondents for consideration which they did as per
their comments and if the petitioner still feels that he
has got a further cause of action against any official,
he may invoke the same. Learned A.A.G submitted a
copy of judgment dated 24.01.2018 of August
Supreme Court of Pakistan passed in civil petitions
No. 1557 and 1569 of 2017 wherein the petitioners
were considered eligible for promotion but the
determining factor was that a junior person was
promoted instead of the petitioner. In the instant
case no other official who was considered 1o have
superseded the " petitioner was impleaded as
respondent to show that a junior official has been
promoted in his place as it is purely a case of
entitlement to promotion but this exercise could not
be done by invoking jurisdiction of this court
through the instant petition as the respondents have
already undertaken this exercise.

In view of the above, this petition stands
disposed off”’.

Hence, having no other alternate remedy, the
petitioner on the ground of compulsion has filed the instant
Writ Petition. |

Respondent No. 3 has furnished his comments
and opposed the contents of petition by stating that the
petitioner was retired from service after completion of seven
years tenure as Naib Subedar as per Levy Rules, 2016.
Furthermore, in pursuance of order dated 19.10.2017 of
Hon’ble Peshawar High Court Mingora Bench (Dar-ul-Qaza),
Swat, a meeting of Departmental Promotion Committee was
convened and the promotion case of the petitioner was
discussed in detail and in light of record, the same was
rejected.

Writ Petition No. 398-M/2018

7. Petitioners, Abdul Hamid and another, through

the instant constitutional petition, seek issuance of an

appropriate writ for directing respondent No.4 to appoint them

as Sepoy with all back benefits.

It is alleged in the petition that the petitioners
i ' .

were appointed as Sepoy in Dir Levies vide appointment
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orders dated 01.02.2010 & 27.05.2010, however, they were

removed from service vide order dated 14.07.2011 on the
ground of being remained absent from duty. Against that, the
petitioners filed departmental appeals beforé the respondents
but in vain; henée, the present petition.

Respondent No. 4 has furnished his comments
and opposed the contents of petition by stating that as per
report of the Incharge Subidar Levy Post at Panakot Dir, the
petitioners remained absent from their duties since long
without any prior permission of the‘ competent authority due to
which they were proceeded against under the rules and notices
were issued to them with direction to submit their reply within
three days positively but they failed to do so. Resultantly, fina)
show cause notice/notice for personal hearing was issued to
the petitioners and again they were directed to submit written
reply within seven days and to appear before the competent
authority for personal hearing, bht, this time too, they neither
submitted their written reply nor appeared before the
competent authority for personal hearing, thus, they were
dismissed from services vide order dated 14.07.2011.

Writ Petition No. 595-M/2018

9. Petitioner, Manzoor Ahmad, through the instant

constitutional petition, has approached this Court for the

following relief:-

P
“It is, therefore, most humbly prayed that on
acceptance of this petition, impugned Orders dated
11.05.2009 and 25.04.2018 regarding major penalty
i.e. dismissal from service of petitioner may kindly
be set aside and the petitioner may kindly be re-

instated to his service with all back benefits of
service”.

It is alleged in the petition that initially, the
petitioner joined the respondent-department as Levy Sepoy

vide office order dated 26.04.2000 and performed his duties
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with zeal and zlest, however, in the year,‘2009, due to some
unavoidable circumstances, he could not continue his service
and thus; remained absent from duty. Later, the petitioner was
dismissed from service vide impugned order dated 11.05.2009
without observing legal formalities. According to the
petitioner, the ! respondents had. reinstated some of his
colleagues in similar circumstances and thus, he filed
departmental appeal against his impugned dismissal order
before respondent No.3 but the same was rejected vide order
dated 25.04.2018; hence, the instant petition.

Respondents No. 1 to 3 have furnished their
comments and 6ppbsed the contents of petition by stating that
as per report of Subidar Major Dir Levies; District Dir Lower
dated 17.03.2009, the petitioner has failed to make compliance
of the order of his superiors and refused to perform squad duty
of Commissioner Malakand Division and thus, requested for
initiation of disciplinary proceedings against him. Owing to
this reason, proper inquiry was conducted and upon its
conclusion, the inquiry officer recommended that the
petitioner may be proceeded against under the NWFP
Removal from Service Rules (Special Powers) Ordinance
2000 (Amended Ordinance, 2001) and thereby the then
District Coordination Officer/Commandant Dir Levies
imposed major penalty of removal from service upon the
petitioner vide letter dated 11.05.2009. -

Writ Petition No. $96-M/2018

9. Petitioner, Shams-ul-Islam, through the instant

constitutional petition, has approached this Court for the
following relief:-

“It is, therefore, most humbly prayed that on
acceptance of this petition, impugned Orders dated
14.07.2011 and 25.04.2018 regarding major
penalty i.e. dismissal from service of petitioner
may kindly be set aside and the petitioner may
kindly be reinstated to his service with all back

benefits of service”.
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It is alleged in the petition that initially, the

petitioner was appointed as Sepoy in Dir Levies vide office
order dated 22.11.1999 and performed his duties with zeal and
zest, however, in the year, 2011, due to some unavoidable

circumstances, he could not continue his service and thusz
remained absent from duty. Later, the petitioner was dismissed
from service vide impugned order dated 11.05.2009 without
observing legal formalities. According to the petitioner, the

respondents had reinstated some of his colleagues in similar

. circumstances and thus, he filed departmental appeal against

his impugned dilsmissal order before respondent No.3 but the
same was rejected vide order dated 25.04.2018; hence, the
instant petition.

Respondents No. 1 to 3 have furnished their
comments and opposed the contents of petition by stating that
the Incharge Subidar Levy Post. Wari reponed that the
petitioner has left his duty point and is ‘cor;tinuc‘)usly remained
absent from his duty since 19.05.2011 despite the fact that hé
has been contacted several times to make sure his presence for
duty, however, later, it has been confirmed that he has left for
Saudi Arabia for earning livelihood. Owing to this reason,
proper inquiry 'was conducted wherein the petitioner has
neither submitted written reply to the final show cause notice
nor appeared before the competent authority for personal
hearing and thus, the competent authority imposed major

penélty of removal from service upon the petitioner vide letter
dated 14.07.2011.

Writ Petition No. 740-M/2018

10. Petitioner, Hanifullah, . through the instang

constitutional petition, has- approached this Court for the

following relief:-

"It is, therefore, humbly prayed that on acceprance
of this writ petition in the light of aforementioned
submissions, the order dated 16.04.2018 may kindly
be set aside and the petitioner may kindly be
reinstated w.e f. 18.04.2013 with all back benefits”.
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It is alleged in the petition that the petitioner was
appointed as Sepoy in Dir Levies vide order dated 29.06.2005.
Later, a criminal case was registered against the petitioner and
he was terminated from service vide office order dated

10.12.2009. According to the petitioner, although he was

reinstated in service on filing of départmental appeal vide.

order dated 18.04.2013 but at that time, he was in Saudi
Arabia for earning livelihood and again he was removed from
service vide office order dated 14.07.2014. On returning back
to Pakistan -and getting knowledge regarding his removal
order, the petitioner filed departmental appeal on 22.10.2017
before the competent authority but the same was rejected vide
order dated 16.021.2018; hence, the instant petition.
Respondents No. 1 to 3 have furnished their
comments and opposed the contents of petition by stating that
as per report dated 14.10.2009 of Incharge Naib Subidar Levy
Post Wari, the petitioner was at home and due to some
unknown reasons, he assassinated a man and ran away from
the spot; thus, an F.LR. was registered against him. Further,
the petitioner neither surrendered to police nor appeared at his
post for duty. Owing to this reason, proper inquiry was
conducted against the petitioner and upon its conclusion,
major penalty of removal from service was imposed upon him
vide order dated 10.12.2009. Further stated that although the
petitioner had recently been reinstated by the Home
Department but he has failed to appear for duty and thus,
another inquiry was conducted against him and upon its
conclusion, major penalty of removal from service was

imposed upon him vide order dated 16.07.2014.

Review Petition No. 4/2019 in COC No..95-M/2018 in WP
No. 883-M/2017 -

11. Petitioners, through the instant petition, seek

review of judgment/order dated 04.03.2019 delivered by this
Court delivered in COC No. 95-M/2018 with the following

prayer:- z,
ATT TED
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“It is therefore most humbly prayed that on
acceptance of this Review Petition, the impugned
order may graciously be reviewed and suitable and
effective measures and directions be added in the
Judgment/order for the safe administration of justice
and check the arbitratrial and prejudicial attitude
and practice of the respondent which he has adopted
during the proceedings of the C.O.C.

It is alleged in the petition that the petitioners had
filed Writ Petition No. 883-M/2017 before this Court with a
prayer to direct the respondents to act upon and comply with
newly amended Rules of 2016 with further direction to
respondent No.3 to initiate and take immediate steps for their
promotion to the next higher posts strictly in accordance with
the newly amenfied Rules of 2016 and to abstain from taking

any action which may prove fatal and violation to their

fundamental rights especially to their right of promotion under -

the newly amended Rules of 2016. The said petition came up
for hearing and the same was allowed vide consolidated
judgment dated 02.05.2018 with direction to the respondents
to strictly follow the amended updated rules in the matter of
promotion/retirements by examining the caselof petitioners,
individually, in the light of ibid rules and'if any, right of the
petitioners accrued under the amended rules notified on
25.08.2016, their grievances be redressed within a period of
two months from the date of receipt of this order. The present
petitioner, thereafter, filed C.O.C. No. 95-M/2018 before this
Court for implementation of aforesaid judgment/order dated
02.05.2018. The said petition was disposed of vide order
dated 04.03.2019 with direction to the respondents to pass an
appropriate order with regard to redressal of grievance of the
petitioners in the light of directions handed down by this Court
in Writ Petition! bearing No. 883-M/2017. Hence, the instant

review petition.

Writ Petition No. 387-M/2019

12. Petitioner, Subedar Noor Azafn Khan, through

the instant constitutional petition, has approached this Court

ATM STED
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“In the background of the above factual and legal
grounds inter alia, a suitable writ may graciously be
issued directing:

i. The orders of respondent No: 3 dated
02.02.2018 and 02.03.2019 to be declared void
ab initio, illegal, wultra vires, malicious,
malafide and ineffective upon the rights of the
Dpelitioner.

ii. Declaring the petitioner to be entitled to
promoted as Subedar Major with effect from
25.08.2016 when the new rules of 2016 were
promulgated or from 23.05.2017 when the writ
petitions challenging the vires of the said rules,
were dismissed by this Honorable Court.

iii. To pass order of promotion of the petitioner to
the post of Subedar Major being the senior most
serving Subedar and regulated by new rules of
2016.

iv. Any other order this Honorable 'Court may
deem just and proper may also be granted in
Sfavour of the petitioner”.

It is alleged in the petition that the petitioner was
appointed as Sepoy Border Police and from time to time, he

was promoted to the post of Subedar _oh 27.11.2014.

According to the petitioner, the post of Subedar Major was

vacant and his case for promotion was delayed by the
respondents, therefore, he approached this Court through writ
petition No. 883-M/2017, however, during its pendency, the
petitioner was issued his retirement order dated 02.02.2018,
which was further challenged before this Court in Writ
Petition N. 179-M/2018. Both the petitidns were decided by
single judgment dated 02.05.2018 in favour of petitioner,
however, the respondents failed to comply with the same and
thus, the petitioner had filed contempt pet‘ition before this
Court, which was disposed of vide order dated 04.03.2019

with advised to petitioner to challenge the order dated

02.03.2019 of learned Deputy Commissioner, Chitral before

appropriate forum; hence, the instant petition.

Respondents No. 2 & 3 have furnished their
comments and opposed the contents of petition that the matter
was under adjudication in the Apex Court and in the
meanwhile the petitioner has crossed the age limit and retired

from service honourably by granting him all benefits. Further,
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all those promot‘ees, who were promoted with the petitioner,
were reverted to their legal ranks i.e. Sepoys and the ﬁnancial4
benefits: were recovered from them and deposited in
governnﬁent exchequer.

Writ Petition No. 745-M/2019

13. Petitioners, Tawakal Khan and others, through
the instant constitutional petition, have approached this Court

for the following relief:-

“It is therefore, in view of aforementioned
submission, most humbly prayed that on acceptance
of this writ petition, this honourable Court may
kindly directed the respondents to release the
salaries .of the petitioners from 1.12.2014 to up to
date and further be directed to posting and granting
others benefit of the petitioners which they have been

reinstated in light of the judgments passed by this
Hon’ble Court”.

L]

It is alleged in the petition that the petitioner;
were appointed as Sepoy Border Police and performed their
duties with full c{ievotion for the last twenty years, however, on
27.11.2014, the respondentsA prombted 29 levy personnel to
different ranks by superseding the petitioners and lastly on
01.12.2014, the petitioners were forcibly retired from service.
Against that, the petitioners filed Writ Petition No. 608-
M/2014 before this Court, which was allowed vide order dated
07.02.2018 by . directing the respondents to reinstate the
petitioners. The respondents challenged the said order before

the Apex Court through Civil Petition No. 296-P of 2018,

however, the same was dismissed vide order dated

04.07.2018. Thereafter, the present petitioners were reinstated
in service on 05.10.2018 and working with the respondents-
department but did not release their salaries'.' The petitioners
submitted an application to respondent No.4 for providing
salaries and their vposting but refused; hence, the instant
petition.

Respondents No. 2 & 4 have furnished their
comments and qpposed the contents of petition by stating that

the petitioners did not report for duty from 01.12.2014 to

S
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07.02.2018; hence, cannot claim any benefit. Further, the

accountmg system could not accept their salarxes as three
personnel have crossed superannuation and four personnel

have crossed the required length of service for Sepoys i.e. 25

i

years.

Writ Petition No. 1008-M/2019

14. Petitioner, Saifullah, through the instant

constitutional petition, has approached this Court for the

following relief:-

“It is, therefore, humbly prayed that on acceptance
of this petition, cancellation order dated 23.04.2013
as well as order dated 25.04.2018 and 21.08.2019
may kindly be set aside and that of order dated
22.04.2013 may graciously be restored and the
petitioner may also be appointed as Sepoy with all
consequential back benefits”.

It is alleged in the petition that the respondents
have advertised the posts of Sepoy (BPS-05) in Malakand
Levies (Federal) and the petitioner applied for the same and
after qualifying written test/physical test, he was appointed
vide order dated 22.04.2013, however, on the following day
i.e. 23.04.2013, his appointment order was cancelled being not
fulfilled the required height. Against that, the petitioner filed
appeal before respondent No.l but the same was rejected on
25.04.2018. Against the said order, fhe petitioner filed review
petition, but the same was also dismissed on 21.08.2019;
hence, the instant petition.

15. Learned counsels appearing on behalf of
respondents have raised a prehmmary objection to the
maintainability of these petitions by arguing that all thé
petitioners are the employees of Provincial Levies Force,
which was constituted for maintaining law & order situation in
the erstwhile Provincially Administered Tribal Area
(“PATA”) and thus, for all pracﬁcal purposes, they were
performing police services and as such falls within the
definition of civil servants. The matter in issue relates to

enforcement of the terms & conditions of their service; hence,

Peshawak High Court
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this Court has no jurisdiction in the matter being barred under

Article 212 of the Constitution of Islamic Republic of
Pakistan, 1973 (“Constitution”). |

16. While rebutting the arguments of the said
preliminary objection, the learned counsels representing the

petitioners have argued. that the levy force was established
through a separate instrumént ie. the Provincially
Administered Tribal Areas Provincial Levies Force
Regulation, 2014 (Khyber Pakhtunkhwa Regulation No.1 of
2014) and as such, they are not governed under any provision
of the Civil Sefvaﬁts Act, 1973; hence, these constitutional

petitions are maintainable.

17. Heard.

18. = Article 247 of the Constitution envisages the
mechanism for extension and making of laws for the erstwhile

FATA/PATA, which reads as under:-,

“247. (1) Subject to the Constitution, the
executive authority of the Federation shall extend to
the Federally Administered Tribal Areas, and the
executive authority of a Province shall extend to the
Provincially Administered Tribal Areds therein.
2) The President may, from time to time, give
such directions to the Governor of a Province
relating to the whole or any part of a Tribal Area
within the Province as he may deem riecessary, and
the Governor shall, in the exercise of his functions
under this Article, comply with such directions.
(3)  No Act of [Majlis-e-Shoora (Parliament)]
shall apply to any Federally Administered Tribal
Area or to any part thereof, unless the President so
directs, and no Act of [Majlis-e-Shoora
(Parliament)] or a Provincial Assembly shall apply
to a Provincially Administered Tribal Area, or to
any part thereof, unless the Governor of the
Province in which the Tribal Area is situate, with the
approval of the President, so directs; and in giving
such a direction with respect to any law, the
President or, as the case may be, the Governor, may
direct that the law shall, in its application to a Tribal
Area, or to a specified part thereof have effect
subject to such exceptions and modifications as may
be specified in the direction.
(4) Notwithstanding anything contamed in the
Constitution, the President may, with respect to any
matter within the legislative competence of [Mayjlis-
e-Shoora (Parliament)], "and the Governor of a
Province, with the prior approval of the President,
may, with respect 1o any matter within the legislative
competence of the Provincial Assembly make
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regulations for the peace and good government of a
Provincially Administered Tribal Area or any part
thereof, situated in the Province.

(5) Notwithstanding anything contained in the
Constitution, the President may, with respect to any
matter, make regulations for the peace and good
governance of a Federally Administered Tribal Area
or any part thereof.

(6) The President may, at any time, by Order,
direct that the whole or any part of a Tribal Area
shall cease to be Tribal Area, and such Order may
contain such incidental and consequential provisions
as appear to the President to be necessary and
proper:

Provided that before making any Order

under this clause, the President shall ascertain, in
such manner as he considers appropriate, the views
of the people of the Tribal Area concerned, as
represented in tribal jirga.
(7) Neither the Supreme Court nor a High Court
shall exercise any jurisdiction under the Constitution
in relation to a Tribal Area, unless [Mayjlis-e-Shoora
(Parliament)] by law otherwise provides:

Provided that nothing in this clause shall
affect the jurisdiction which the Supreme Court or a
High Court exercised in relation to a Tribal Area
immediately before the commencing day”.

19. The Provincial. Levies Force (“Force”) was
granted statutory cover through Khyber Pakhtunkhwa
Regulation No.l of 2014 (“Regulation™). Péragraph No.3 of
the Regulation envisages for constitution and establishment of
the Force and its functions. For ease reference paragraph Nos.
3 and 4 of the Regulation are reproduced as under:-

“3. Power to constitute and maintain by the Force

and its functions.--- (1) Government may constitute

and maintain a Force for performing the following

Sunctions, namely:

(a) ensuring security of roads in PATA;

(b) ensuring security and manning of piquet;

(c) guarding Government institutions and
installations;

(d) ensuring security of jails and arrested
_criminals; 7

(e) ‘ generally maintaining law and order
providing mobile escort to VIPs;

() anti-smuggling activities especially timber
smuggling;

(g) destruction of illicit crops;

(h) serving of summons or procedures;

(I} raid and ambush; and v

() such other functions as Government may, by
notification in the official Gazette, require the

: Force to perform.
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(2) ' In discharge of their functions, officers and
staff of the Force shall be guided in accordance with
this Regulation and the rules.

(3) The head of the Force shall be Commandant
in his respective jurisdiction.

(4) Secretary to Government, Home and Tribal
Affairs Department shall be the competent authority
of the Force.

(3) ' The Force shall consist of such ranks and
number of officers and members and shall be
constituted in such manner as may be prescribed by
rules.

(6) The officers and members of the Force shall
receive such pay, pension, allowances and other
remunerations and shall enjoy such leave and other
privileges as may be prescribed by rules.

(7) The officers and members of the Force shall
wear such uniform as may be prescribed by rules or
instructions,

8 . The administration of the Force shall vest in
the Commandant in his jurisdiction who shall
administer it in accordance with the provisions of
this Regulation, rules and instructions.

(9) The Commandant shall exercise his powers

" and perform his functions under the general

supervision and directions of Government.

4. Powers and duties of officers and members
of the Force.—An officer or member of the Force
shall- '

(@) take effective measures Jfor ensuring security of
assigned jurisdiction and for safeguarding
against acts of unlawful interference;

(b) prevent unauthorized persons and vehicles Sfrom
access 1o the territorial jurisdiction;

(c) take effective measures for preventing saborage,
placement of car . bombs, letter = bombs,
dangerous article and carriage of arms and
ammunition into the restricted area;

(d) ,use.such arms and ammunition and equipment
as may be authorized by the Commandant or an
officer authorized by him;

(e) search and arrest without warrant any person
who he suspects of endangering or attempting
to endanger or having endangered the safety of
an installation and may use such force as may
be necessary in the discharge of his aforesaid
duties, and :

() perform such other legal SJunctions as the

(competent authority may require him to
perform”.

20. The close perusal of the Regulation would clearly

shows that the Force is receiving its salary from the Provincial

Exchequer and performs the policing’ service in the erstwhile

PATA. |
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21. Having said this, we would now refer to the

crucial issue as to whether the employees of the Force can be
1

termed as a civil servants and as such they cannot maintain a

constitutional petition before this Court for enforcement of the

terms & conditions of their service.

22. The connotation ‘civil servant’ is defined and
explained in respect to the Province of Khyber Pakhtunkhwa,
in the Civil Servants Act, 1973 (“dect, 1973”). For ease

reference, we would refer to Section 2 (b) of Act, 1973, which

reads as under:-

“2. Definitions.—(1) In this act, unless the context
otherwise requires the following expressions shall

have the meanings hereby respectively assigned to
them, that is to say--

() I _

(b) ‘“civil servant” means a person who is a
member of a civil service of the Province, or
who holds a civil post in connection with the
affairs of the Province, but does not include—

(i) a person who is on deputation to the Province
Jfrom the Federation or any other Province or
other authority;

(i) a person who is employed on contract, or on
work charged basis, or who is paid from

‘contingencies, or _

(iii) a person who is a “worker” or “workman’ as
defined in the Factories Act, 1934 (Act XXV of
1934), or the Workman's Compensation Act,
1923 (Act ViIl of 1923)

23, The perusal of the definition would show that a
member of a civil service of the Province or who holds a civil
post in connection with the affairs of the Province is civil

servants. All Pakistan Services are explained in Article 260 of
the Constitution, which reads as under:-

“260. (1) eos e oo

“service of Pakistan” means any service, post or
office in connection with the affairs of the
Federation or of a Province, and includes an All-
Pakistan Service, service in the Armed Forces and
any other service declared to be,a service of
Pakistan by or under Act of [Majlis-e-Shoora
(Parliament)] or of a Provincial Assembly, but does
not include service as Speaker, Deputy Speaker,
Chairman, Deputy Chairman, Prime Minister,
Federal Minister, Minister of State, Chief Minister,
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(\ Provincial Minister, [Attorney-General], [Advocate-
General],] Parliament Secretary] or [Chairman or
member of a Law Commission, Chairman or
member of the Council of Islamic Ideology, Special
Assistant to the Prime Minister, Adviser to the Prime
Minister, Special Assistant to a Chief Minister,

Adviser to a Chief Minister] or member of a House
or a Provincial Assembly;

Whereas Article 240 of the Constitution envisages that:-

“240. Subject to the Constitution, the appointments
to and the conditions of service of persons in the
service of Pakistan shall be determined ~

(a)

(b)  in the case of the services of a Province and
posts in connection with the affairs of a Province, by
or under Act of the Provincial Assembly.

Explanation.- In this Article, “All-Pakistan Service”
means a service common to the Federation and the
Provinces, which was in existence immediately
before the commencing day or which may be created
by Act of [Majlis-e-Shoora (Parliament)] .

24. The Phrase “performing in connection with the
affairs of Federation or for present matter Province” was

elaborately explained in the case of Salahuddin and 2 others

vs. Frontier Sugar Mills & Distillery Ltd., Tokht Bhai and 10

others (PLD 1975 Supreme Courtl244). In the said judgment,
the Apex Court has held:

“Now, what is meant by the phrase “performing
Sunctions in connection with the affairs of the
Federation or a Province”. It is clear that the
reference is to governmental or State functions,
involving, in one from or another, an element of
exercise of public power. The functions may be the
traditional police functions of the State, involving the
maintenance of law and order and other regulatory
activities; or they may comprise functions pertaining
to economic development, social welfare, education,
public utility service and other State enterprises of
an industrial or commercial nature. Ordinarily,
these functions would be performed by persons or
agencies directly appointed, controlled and financed
8 , by the State, i.e., by the Federal Government or a
Provincial Government”.

25. Admittedly, as evident from the bare reading of
paragraph-3 & 4 of the Regulation, the present petitioners are

performing policing service in the erstwhile tribal area,
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however, their terms and conditions are being regulating
through Regulation No.l1 of 2014 and after the omission of
Article 247 from the Constitution; through a provincial statute
ie. thel Khyber Continuation of Laws in the Erstwhile
Provincially Administered Tribal Areas Act, 2018 (Khyber
Pakhtunkhwa Act No. I of 20i9), the operation of
Regulation No.l of 2014 was continued. Thus, the essential
criteria for being a civil servant is that the person holding the
post must perform his functions in connection with the affairs
of Federation/Province and the terms and conditions of his
service should ibe determined by or under the Act of
Parliament/Provincial Assembly. The Apex Court in the case

of Federation of Pakistan through Secretary, Ministry of

Interior (Interior Division), Islamabad and 2 others vs. RO-

177 Ex-DSR Muhammad Nazir (1998 SCMR 1081), while

dealing with the case of an employee of Pakistan Rangers has

observed that:

“7....Perusal of these rules clearly shows that they
are all embracing, and therefore, under the
amendment of section | of the Pakistan Rangers
Ordinance, these rules would prevail over the Rules
of 1973. The Puakistan Rangers Ordinance was
promulgated to constitute a force called the Pakistan
Rangers for the protection of and maintenance of
order in the border areas. Since with regard to the
status of the members of the force the Pakistan
Rangers Ordinance is silent, therefore, it can be
safely said that the employees of the Pakisian
Rangers will be deemed to be civil servants as they
are performing duties in connection with affairs of
the Federation and hence under the Service
Tribunals Act, 1973, an appeal by a member of the
Pakistan Rangers regarding a matter relating to
terms and conditions of his service is competent
before the Federal Service Tribunal...”.

26. Similariy, in the case of Commandant, Frontier

Constabulary, Khyber Pak{ztunkhwg, Peshawar and others

vs. Gul Raqib_Khan and others (2018 SCMR 903), the

Hon’ble Apex Court has elaborately examined service
structure of the employees of Frontier Constabulary, which is

established under Frontier Constabulary Act (Act-XIlI) of
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1915. Relevant paragraphs of the said judgment are

reproduced as under:-

! .
“6. Three broad tests for establishing the status

and character of a civil servant emerge from the
Constitutional mandate of the afore-going Articles.
Firstly, under Article 240(a) of the Constitution,
appointments to and the terms and conditions of
service of the persons in the “service of Pakistan”
are be determined by or under Act of Parliament.
Secondly, by virtue of Article 260 of the Constitution,
'service of Pakistan’ mears any service, post or
office -in connection with the affairs of the
Federation. Thirdly, under Article 212(1) (a) of the

Constitution, the exclusive jurisdiction to adjudicate

disputes relating to the terms and conditions of
persons, who are in the service of Pakistan vests in
an Administrative Tribunal, namely, the Federal
Service Tribunal. These tests are mentioned in the
Muhammad Mubeen-us-Salam_case ibid (at pp. 686-
689 of the law report). The definition of the term
‘civil servant’ in the Act adopts the Constitutional
criteria given in Article 260 noted above to reiterate
that a person who, inter alia, holds a civil post “in
connection with the affairs of the Federation”
including any such post connected with defence, to
be a civil servant. The larger Bench has in this
respect taken the logical step to incorporate the
requirements under Article 240 (a) and 260 of the
Constitution as the definitional criteria of the term

. “civil servant” (at p. 682 of the law report).

7. Having noticed the qualifying criteria of a
civil servant under the law, it is appropriate now to
examine the factual matrix of the present
controversy. The' FC was established by the NWFP
Constabulary Act, (Act-X111) of 1915
(“Constabulary Act”). Section 3 of the Constabulary
Act empowers the Federal Government to maintain
the FC as a force “for the better protection and
administration of the external frontiers of Pakistan
within the limits of or adjoining North-West Frontier
or any part thereof’. Section 3-A of the
Constabulary  Act  authorises the  Federal
Government to employ the FC outside the limits of
or adjoining the North-West Frontier Province in
other parts of Pakistan for the better protection and
administration of those parts. Section 5(1) of the Act
ibid vests the Federal Government with power to
appoint the Commandant and other persons
including the District Constabulary Olfficers or
Assistant Constabulary Officers of the force in one
or more districts. Section 6 delegates to the
Commandant and District Constabulary Officer the
power to appoint subordinate officers in the manner
prescribed by Rules made under the Act. The
Federal Government exercised its' power conferred
by Section 21 of the Constabulary Act, to frame the
NWFP Constabulary Rules, 1958 (“Constabulary
Rules”), in order to provide the terms and conditions
of service of the officers and men in the FC.
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8 It will be observed that the matter of terms
and conditions of service of the respondent-
employees of the FC, are in the first place regulated
by the Constabulary Act and elaborated pursuant
thereto by the FC Rules. The provisions made by the
Constabulary Rules are in furtherance of and in
exercise of the power conferred by the Constabulary
Act. Therefore, the terms and conditions of service of
the employees of the FC are prescribed in the Act
and the Rules. The test laid down in Article 240(a) of
the Constitution requires that the appointment to and
the terms and conditions of service of posts in
connection with the affairs of the Federation and of
a service of Pakistan shall ‘be determined “by or
under an Act of” Parliament. The expression “by or
under” in Article 240(a) of the Constitution
authorizes the terms and conditions of service of a
civil servant to be provided both by statute or by
statutory rules. The provision made in the
Constabulary Act and the Constabulary Rules,
therefore, satisfy the Article 240(a) test. The
Judgment in the Muhammad Mubeen-us-Salam _case
ibid endorses this point of view:-

“86.... The terms and conditions of
service of those employees, however,
t are required to be specified under
Article 240 of the Constitution by or
under Act of the Parliament. Thus, the
conclusion would be that only those
persons, who are in the service of
Pakistan, as discussed hereinabove, and
if their terms and conditions are
governed either by a statute or statutory
rules, in terms of Article’ 240 of the
Constitution, can seek remedy before the
| Service Tribunals..” ‘

27. Similarly, this Court in the case of Gul Munir vs.

The Government of Pakistan through Secretary, Ministry of

States_and Frontier Regions (SAFRON), Islamabad and
others (2019 PLC (C.S) 645), on the basis of law laid down

by the Apex C?un in Commandant, Frontier Constabulary

Khyber Pakhtunkhwa, Peshawar’s case (2018 SCMR 903),

while dealing with the case of Federal Levies Force, which
was established through Federal Levies Force Regulation,
2012 having the same structure of service for its
employees/force as provided in Regulation No. 1 of 2014 has
held that employees of the Federal Levies Force whose terms
and conditions of service are governed under Federal Levies

Force Regulation, 2012 are civil servants. Keeping in view the

Y
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above, the Force established under Regulation No. 1 of 2014

.qualifies the criteria of being civil servant in view of its

composition, functions and duties as per law laid down by the
Apex Court in the cases of Federation of Pakistan through
Secretary, Ministry of Interior (Interior Division), Islamabad
and 2 others vs. RO-177 Ex-DSR Muhammad Nazir (1998
SCMR 1081) and Commandant, Frontier Constabulary,

Khyber Pakhtunkhwa, Peshawar and others vs. Gul Ragib
Khan and others (2018 SCMR 903), thus, the preliminary

objection raised by the learned counsels for the respondents is
is sustained and accordingly, the present petitions in view of
clear bar contairixed in Article 212 of the Constitution are not
maintainable. The present petitioners may agitate their
grievances before the Provincial Services Tribunal. However,
prior to this judgment, the status of present petitioners being a
civil servant was not determined and in the similar cases, the

Apex Court in Gul Ragib Khan’s case (2018 SCMR 903) has
held that: |

“11. It follows from the dicta laid down above that
the protection of the border areas is a sovereign
function belonging 10 and performed by the
Federation. The same duty is performed equally | the
present case by the FC not only on the frontiers of
KPK Province but also by maintaining order in
other parts of Pakistan. For discharging such
Junctions, the services rendered by the FC have
direct nexus with the affairs of the Federation.
Therefore, the reasons given in the Muhammad
Nazir case (supra) fully apply here as well and we
hold that the employees of FC are civil servants.
Insofar as the question of competent remedy in
respect of service disputes of FC men is concerned,
we hold that in a matter relating to the terms and
conditions of service of the respondent-employees of
the FC, an appeal before the Federal Service
Tribunal is available to them as the exclusive remedy
under the law. Accordingly, this remedy may be
availed by them within the statutory period of
limitation commencing from the date of issuance of
certified copy of this judgment. All these appeals

filed by the appellant-Commandant, FC are
according allowed in above terms”. .’
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r‘v 28. Thus, while following the law Iaid down by the
[P

Apex Court, we hold that the present petitioners may pursue
their remedy before the Provincial Services Tribunal within

the statutory period of limitation commencing from the date of

issuance of certified copies of this judgment.

29. All the petitions stands disposed of accordingly.
-
ANNOUNCED, .
Dated: 09.04.2021 Senibr Puisne Judge
' S )
judge
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- IN THE COURT OF SECRETARY HOME
e KHYBER PAKHTUNKHWA

(APPELLATE AUTHORITY)
I : ’
APPELLANT Mr. Magboo! Shahzada slo Anwar Khar, Levy Sepoy Dir Upper.
VERSUS
COMMANDANT LEVIES, Dir Upper

OFFICE ORDER (2

OBSERVATIONS:~

This order will displose off the departmental appeal flled by Levy

Sepoy Mr. Magbool Shahzada s/o Anwar Khan, Levy Sepoy district Dir Upper

' against orders issued by the DC / Commandant Levies, Dir Upper on 14.11.2011
onh' account of absence from duty since 25.09.2011.

2. . The officlal was Informed about his dismissal frgim service and hls
p:ay was stopped. The Deputy Commissioner / Commandant Levies Dir"é,lfp.e/v
stated in his comments that applicant has gone to abroad & not willing tq
perform Government service anymore. The applicant recorded thelr statement

that his brother was a patient of cancer and due to medical treatment: & financlal
burden he started private work at Karachi.

DECISION:-

3. After going through the record and statemvent of the
appellant, it transpires that' the punishment awarded is harsh in the
circumstances. The undersigned being competent authority accepts the
~appeal and re-instates him In service wltlin' immediate effect - on
compassionate grounds. Intervening period from the date of termination
to Ethe date of reinstatement shall be treated as leave without pay besides

stoppage of 01 increment. The appellant may be informed accordingly.

-

OME SECRETAR;Y)
KHYBER P/-\KHTUNKHWA
Announced

Dated 29.09.2017
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GS&PD.KP-2557/5-RS$T-5000 Forms-09.07.2018/P4(Z)/F/PHC Jos/Form A&B Ser. Tribunal

(14 A”

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
_J.UDICIAL COMPLEX (OLD), KHYBER ROAD, Y /.

PESHAWAR. -
'No. | - | — ’
'APPEAL Now.vovov 65?:"' ..................... of20 2!
f\"’ﬂ”ﬂf Prhoed
Apellant/Petltloner
Vérsus
....................... m«w/ va/w/Dc/Dru//?x&
RESPONDENT(S)

'(ﬂﬂﬂflv/_ : | ¢ _
Notice to Appellant/Petitioner /X/"ﬁ”’ Uﬂﬂfﬂl‘ Qay.

A 0"’05 ‘éa .................. ﬁA ........... /guff ...............
/ :Amd Cet. a?f4.9a7ad§2

Take hotice that your appeal has been fixed for Preliminary hearing,

1dav1t/counter affldav1t/record/arguments/order before this Tribunal

You may, therefore, appear befofe the Tribunal on the said date and at the said
place either personally or through an advocate for presentation of your case, fallmg _
Wh1ch your appea ilbe liable to be dismissed in default

)Khyber Pakhtunkhwa Service Tribunal,
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR
JUDICIAL COMPLEX (OLD), KHYBER ROAD,
- PESHAWAR.

No. o ' : o ’ o g

QOW\W\«} gn‘ \_n\ucs ‘ \5 Q E‘RES&WENT(S)

Notice laA:ppe/ll t/Petltloner

| “"\\’\ow\\oux ‘\\\(\Wm) Se
Lo aQ P\A\m R\ Vz \\q‘v\@ WV \o\v\sm} \;\\y_w\ .
X \Aﬁa\\ \<ﬁr@k\. Qéx\\ \—cﬁA3¢*’

Take notice that your appeal has been fi.xed' for Pre__hmmary hearing,

replication, affidavit/counter affidavit/record/arguments/order before this Tribunal

-
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You may, therefore, appear before the Trlbunal on theé said date and at the sald
place either personally or through an advocate for presentatlon of your case, failing
which your appeal shall be liable to be dismissed indefault. = o -
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‘Take notlce that your appeal has been fixed for Prehmanary hearmg,v

rephcatlon, affldawt/counter aff1dav1t/record/arguments/order before thlS Trlbunal
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You inay, therefore, appear before the Tribunal on the said date and at the said
place elther personally or through an advocate for presentatlon of your case, failing
_ whlch your appeal shall be liable to be dlsmlssed in default -
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