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ﬂjr-roiéIzOZ.ZO;_I]SlegalTég Appellant in per'sonAand Addl. AG alongwith 'Séhail Ahmad
reracor: X ' A . . . :
Zaib, Assistant for the respondents present. Appellant seeks

Position: - 349

adjournment. To come up for arguments o 21.3.2018 before the D.B

atc court, Abbottabad.
W 2
Member :

an
Camp court, A/Abad.
21.03.2018 None preéent for the appellant.. Mr. Usman Ghani,

District Attorney alongwith Saquib Shahzad,-Assistant and Malak

: Muhafnmad Haroon, AAO for the respondents present. To come
up for arguments/further proceedings on 18.04.2018 before the
‘DB at camp court, Abbottabad. |

Mﬁm\ber ' | Campicourt, A/Abad

18.04.2018 None is present for the appellant. Mr. Usman Ghani,
District Attorney for the rcspondenté present. On previous

date also none was present on behalf of the appellant.

In view of the above, the present appeal is dismissed in

default. File be consigned to the record room

s
4 ' ‘ Chaifman. .
' Jember - Camp Court; A/Abad
ANNOUNCED . :
18.04.2018
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‘ argurnents on 21.11.2017 before the D.B at camp court, Abbottabad.

-

i
b
Appellant in person and Mr. Kabeerullah Khattak Addl.
Advocate General alongw1th Mr. Muhammad B1lal Deputy Dlstrwt
Attorney and Sohail Ahmad Zaib, ‘Assistant for the re_spondents :

present.A The learned AAG seeks adjournment. To come up for

" Mem Camp court, A/Abad.

Appellant in person' and Addl AG alongw1th Sohail |
Ahmad Zaib, Assistant for the respondents present. Learned AAG
seeks adjournment on behalf of Advocate General and submitted
before the court that on the next date, the learned A.G will argue
the case.l,vAdjourned. To come np for arguments on l8.01.2018 :

before the D.B camp court, Abbottabad. -

. —b* _ arian
Member ' Camé court, Abbottabad.

Appellant in person and Mr. Usman Ghani, District Attorney
alongw1th Sohail Ahmad Zaib, Assistant for the respondents
present Appellant seeks adjournment. Adjourned To come up for

arguments on- 21.02.2018 belore the DB at camp court,

Abbottabad

...‘ ' . . an ) :
M:lt:ber , Camip Court, A/Abad



LP1712014

R N T
‘.

2042015

accordmg 0 whtch thlS Trlbunal has granted advance

Appellant present m person The Trrbunal lS mcomplete To come
IR up for prehmmary hearmg at camp court A/Abad on 20 04 2015

Appellant m person .present Record perused

"'i_,ylncrements to appellant vrde Judgment dated 1252009.

'Wthh was annulled through enactment passed by Provmcnal, a

' ».:Assembly as the Khyber Pakhtunkhwa Cessatron of Payment .

C 15.62015

of Arrears on Advance Increments on Hrgher Educational
‘Quahﬁcatlon Act 2012 The appellant has challenged the

vrres of the sald Act Identlcal appeals mcludmg service

- to regular hearmg
. Points urged need consrderatnon Adrmt Subject o L.
.‘.:";deposrt of secunty and process fee wrthm 10 days nonces be |

= : 1ssued to the respondents for wntten reply for 15 62015
L o _-before S B at Camp Court A/Abad

- Chalrman ;

. Camp Court A/Abad - = . ;-

Appellant m person and Mr Jamshed Awan Assnstant_, -

o (l1t) alongwrth Mr Muhammad BrlalGP for respondents~

'a.l"_"‘._',present Requested for adjoumment To come up for wntten S

e freply/comments on 1982015 before SB at camp court‘

.~.-_.A/Abad

.‘ '.

Ch

: ’:Camp Court A/AAbad :
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Form- A . “ ‘
, FORM OF ORDER SHEET
. / Court of ' '
Case No. 578/2014
S.No. - Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings
1 2 3
4 24/04/2014 The appeal of Mr. Samiullah resubmitted today by
him, may be entered in the Institution register'and put up to the |
Worthy Chairman for preliminary hearing.
REGISTRAR
2~ S-1Y This case is entrusted to Touring Bench Abbottabad fo
2 . \

preliminary hearing to be put up there on : / 7"7/’“1
1

3



The appeal of Mr. Sami Ullah son of Gul Badshah DPE GHSS Nawan Sheher Abbottabad received
. . today i.e. on 08 .04.2014 is incomplete on the following score which is returned to appéllant for

completion and resubmission within 15 day.

“ \’ "

~ Copy of departmental appeal is not attached with the appeal which may be placed onit.

No.. g %\ s,

Dt. Y z' L_’l /2014

B ; S

SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

PESHAWAR.
Mr. Sami Ullah appellant

Resubmitted with the remarks/request that impugned Act (KPK ACT NO
 IX OF 2012 dated 15/05/2012) was promulgated and appellant withdrew his

execution petition pending before KPK Service Tribunal, with a view to.

challenge the vires of said Act through Writ Petition. -

Initially appellant challenged it, in Constitutional Petition (Writ
Petition) before High Court and on 25/03/2014, the Honourable High Court
decided the law point in this respect at Para 04 of the its judgment that

"Service Tribunal has its own jurisdiction to decide the matter involved in
said Act. Thus instant Service appeal is filed under the High Court Order

" Moreover the requirement of departmental appeal u/s 4 of the KPK =
Service Tribunal Act is not p0551ble as final authority for promulgatlon of -
Act is Governor KPK and there is no appellant authority available in the
department who entertained such departmental appeal, and the said issue is
resolved by High Court in judgment dated 25/03/2014 Wthh is already.

~ annexed with appeal as Annexure E.

Under the above circumstances it is requested that instant service appeal
may please be fixed for further legal process before Honourable Trlbunal




1 ™

Pua

| 'Samiullaﬁ S/O Gul Badsh‘aﬁ, Director Pthysic'al Education, Government
 Higher Secondary School Nawan Shehr Abbottabad, R/O Village Dallokhel
.- Teh & District Lakhi Marwat, presently Nawan Shehr Abbottabad.

Government of Khyber Pakhtunkhwa through Secretary Finance Departménf[ :

- BEFORE KHYBER PA

- PESHAWAR.

Service Appeal No: 5 752 of 2014

Versus

Peshawar and 04 Other.

KHTUNKHWA SERVICE TRIBUNAL

Appellant

SERVICE APPEAL
INDEX
S.No | DESC: OF DOCUMENTS ANNEXURES - | PAGE NO
1 Memo; of Service Appeal - lto5 -
2| Copy Judgment Dated 21/7/2009 A 6t07 |
| passed in Service Appeal No 1036 |
o of 2007 _ ,
3 [Copy of Act (KPK ACT NO IX B 8 to 10
OF 2012 dated 15/05/2012) -
14 | Copy of Service Tribunal Order C 1
o passed in execution Petition ‘ A :
15 Copy of Peshawar High Court D 12 to 20
order dated 25/03/2014

Dated 05/04/2014

N

Appellant in person

.
—~3nc . .

Respondents .~



lo-submxtmd to«d&g
wd filed,

| BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL '
: PESHAWAR.

Service Appeal No: of 2014

Samiullah S/O Gul Badshah, Director Physical Education, G'overnmen‘t
Higher Secondary School Nawan Shehr Abbottabad, R/O Village Dallokhel
_- Teh & District Lakhi Marwat presently Nawan Shehr Abbottabad.

Sz w@m“*ﬂ Appellant

Versus Ginep Yo i
I Government of Khyber Pakhtunkhwa through S cre ary Fmance
 Department Peshawar. |

2 Government of Khyber Pakhtunkhwa through Secretary (Elementary &
‘Secondary Education), Department Peshawar

W

Director of (Elementary & Secondary Education) Department Khyber -
Pakhtunkhwa Peshawar. l :

4 " Accountant General Khyber Pakhtunkhwa Peshawar.

5 District Comptroller' of Accounts, Abbottabad. _
' ~ Respondents

~ SERVICE APPEAL IS BEING FILED WITH OUT DEPARTMENTAL APPEAL

. WHICH IS IMPOSSIBLE IN THE CIRCUMSTANCES OF THE CASE AND THE
SAME LAW POINT IS ALSO DECIDED BY THE PESHAWAR HIGH COURT,
ABBOTTABAD BENCH IN WRIT PETITION NO 159-A OF 2014 FILED BY
APPELLANT AND OTHERS AGAINST THE IMPUGNED ACT

~ APPEAL UNDER SECTION 4 OF KHYBER PAKHTUNKHWA |
SERVICE TRIBUNAL ACT 1974, AGAINST THE IMPUGNED
“KHYBER PAKHTUNKHWA ACT NO. IX of 2012” (KHYBER
 PAKHTUNKHWA CESSATION OF PAYMENT OF ARREARS ON
" ADVANCE INCREMENTS ON  HIGHER EDUCATIONAL
QUALIFICATION ACT, 2012) WHICH IS UNCONSTITUTIONAL,
WITHOUT LAWFUL AUTHORITY, ARBITRARY, PERVERSE' .'
DISCREMINATORY' AGAINST THE PRINCIPAL OF NATURAT
JUSTICE AND INEFFECTIVE UPON THE APPELLANT’S RIGHTS

09\(1‘1 ! //7 OF ADVANCE INCREMENTS, GRANTED IN SERVICE APPEAL




NO 1036 OF 2007 ACCEPTED BY KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PASSED ON 21/07/2009 ALONGWITH ALL
'BACK BENEFITS WITH EFFECT FROM HIS RELEVANT DATE OF .

. CLAM.

‘PRAYER:-

ON ACCEPTANCE OF THE INSTANT SERVICE APPEAL,
DECLARED THE SAID ACT (KHYBER PAKHTUNKHWA ACT
NO.IX of 2012) AS ILLEGAL UNCONSTITUTIONAL
INEFFECTIVE UPON THE' APPELLANT’S RIGHTS OF
ADVANCE INCREMENTS AND RESPONDENTS BE

GRACIOUSLY DIRECTED TO GRANT RELEVANT ADVANCE - - :

INCREMENTS (ALREADY DECIDED ON 21/07/2009) TO THE
" APPELLANT WITH EFFECT FROM THEIR RELEVANT DATES
OF CLAIMS WITH ALL BACK BENEFITS

* Respectfully Sheweth,

FACTS
1) That appellant being Director. Physical Education was granfed '
advance Increments on his higher qualification of (M.A/M.Sc) on the
basis " of acceptance of his individual Service Appeal by this
Honourable Service Tribunal and passed judgment on 21/07/2009 at

Camp Court Abbottabad. Copy of said Judgment is annexed as

“Annexure “A”.

2) " That when réspondents’ after passing léng time’ did not implement
the existing judgment of Service Tribunal, appellanf filed execution
petition before this Tribunal, but an Act “Khyber Pakhtunkhw_a
éeséation of payment of arrears on advance increments on high'ei‘ |
education qualification Act” (KPK ACT NO IX OF 2012 datedz

| 15/05/2012) wés promulgated/published by the respondents. Copy of '

Act no IX is annexed as Annexure “B”.

. 3) That appellant withdrew his execution petition with the reason, to

challerige the vires of impugned Act through Constitution Petition




)

,5)'

b)

@

| (ert Petition) before Peshawar High Court. Copy of Service Trlbunal

Order passed in executlon Petltlon is annexed as Annexure “C”

That appellant and others challenged the vires of impugned Act

'_ through the Writ petition before Peshawar High Court Abboﬁabad
‘Bench, which was decided/disposed of, with the law relating to
Jurisdictional matters in the prevailing issue, and High Court held that

remedy by way of Service Appeal before the Service Tribunal is o

available to the appellant against the impugned Act. Copy of ngh

Court Order is annexed as Annexure “D”

That in pursuance of law as decided by High Court in appellant"é Writ

Petition, the instant service appeal is being filed with out departmental

~appeal, as under the law, it is not possible because the is no appellate
'departmental authority available, above the Governor_KPK who is the

promulgating/issuing final authority of impugned Act, Hence this

Service appeal inter alia on the following Grounds.

Grounds

That it is undoubted fact that respondents 1llegally snatched the legal
rights of the appellant in an uncivilized way in a very haste manner, |

which is against the equity and there is no single example is available

in the civilized society.

That it is admittedly proved that Service Tribunal passed its judgment

. on 21/07/2009 and respondents did not 1mplement it after passmg long" -

penod of 04 years, while 90 % of same cases has already been
implemented, thus gross discriminatory treatment is involved in the

case of appellant and the said Act is against Article 25 of th_e

~Constitution..



{F 1

d)

g

.

That the action of respondents is admittedly arbitrary capricious

unjust and against all norms of justice and against Tribunal Judgment ‘,

and order as well as constitution of Pakistan.

* That impugned Act (Khyber Pakhtunkhwa Act No IX) is admittedly

against the Article 25 of the Constitution as well as Constitution it

-~ self] agcbrding to said Act advance increments taken before issuance
~of Act (15/05/2012) would be legal, correct and valid but the same
rights of advance increments (execution Petitions) would staﬁd abated
as per impugned Act, Such kind of target date of any "Act/Notiﬁcat_iori '
/Memorandum/letter is not only illegal, ‘a'gainst law but also against ‘,
the Constitutional rights of the petitioners and in this respect the
Learned larger bench of Supreme Court decided the same matter§ in’

(1991 SCMR 1041) (relevant at para 33 page 1092) thus liable to be ]

declared illegal.

That under the law provincial assembly has no power to chaﬁge the

nature of constitutional rights/Article nor pass any Act which is

against to any Article of Constitution and the impugned Act cannot be

passed in the presénce of Artigle 25 of the Constitution.

That Constitution cannot allow pick and choose typés of co.lo.ur'ful', :

- activities between the citizens thus impugned Act is unconstitutional.

That it is an admitted fact that under question Act is the matter of

great public importance.

That appellant, who is once again dragged into litigation, that his
grievances have béen solved completely by this Honourable Tribﬁnal :

by accepting his service appeal on 21/07/2009, but respondents | |
published an illegal impugned Act, thus the conduct of the -

~ respondents is uncivilized in the civilized society and as such requires

indulgence of this Honourable Tribunal by awarding appropriate

~ - punishment to the respondents .




Dated 05/04/2014

" Honourable Tribunal

S

It is, therefore, respectfully prayed that on acceptance of the insfant

SerVice appeal, this Honourable. Tribunal may please. be declared the said

‘Act (Khyber Pakhtunkhwa Act No. IX of 2012) as illegal unconst1tut1ona1 -

and respondents be graciously directed to grant two advance increments of

(B.A/B.Sc & M.A/M.Sc) to the appellant with effect from his relevant dates

- of claims, decided in service appeal no 1036 of 2007, with all back benefits.

" in the interest of natural justice.

Any other relief for which the appellant is entitled, and the same is not -

asked/prayed specifically, may very kindly be grant in féw_our of the

appellant.

mllah)
ant in person

Affidavit

I, Samiullah S/O Gul Badshah, Director Physical Educ-ation;
Government Higher Secondary School Nawan Shehr Abbottabad, R/O
Village Dallokhel Teh & District Lakhi Marwat, presently Nawan Shehr

Abbottabad; do here by affirm on oath that contents of instant appeal is -
“correct and true according to my best knowledge and belief and nothing has

" been suppressed from this Honourable Tribunal and this instant appeal. is

first- appeal & same nature of any other appeal is not/pending before

Dated 05/04/2014

Appellant in person
DEPONENT

T
o\  Abbottabag

@,30
mmiseo0es
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Appeal No. 1036/2007

- , Date of institution - 23.10.2007
Date of decision -- 21.07.2009
.S’m‘u%]ah ‘Divector Physical Education Govemmcnt Higher Sccondary Schaol,
- Noowafshehr Tehsil and Distret Abbottiabad... R (Appeilanl)

b S
| - 1 ‘ VERSUS

iy ;

. Director becondm')' Schools and Lileracy N W.[F.P.Peshawar, :
Executive District Officer Schools and Literagy Abbotiabad, . \ '
Sccretary Schools and Literacy N.W.[F,P.Peshawir. M .

" Sceretary Finance NWFP Peshawar.... ... Cereereir st rmeeta sttt rare (Respondcnfs)

El:'ll

"

W by —

: |||

-~

/uppc.d‘umim Section 4 of NWFP Suwc;’hlhulﬂh Act 1974 for lht. grant oﬂtwo

advanee increments for possessing higher qualification of M.Sc and. duectmg the
- Respondents 1o all{ow the same Lo lhc ’mpcllam o - t ot

Sardar Lal Khan, Aclvocatc ..For Appellant. u. ug'; {
" Mr. Jamal Abdul Nasir, AGPFox Respondcuts'.é ik

'SYED MANZOOR ALI SHAFL...coocoooce. e oo e MEMBER. i
MR, BISMILLAH SHAH ..o sssessiennecsenreces MEMBER.

Faaee t

JUDGMENT

SYED MANZCOR ALT SHAI—I. Mlii\mER This appeal has bccn filed by thc -
3 lu : .
M || - t ———

am)\_l!’ml for grant of two advance increments ’ror 13055(.5\1“5 lnghex quahilcatlou of M,SC.

cand (lllCL[ln" the Rcspondents to allow the same lq the pppellaut

r,

i

Brief facts of thc casc are that. .he nppellant is woxl\mg in Education' !

. ;:“-"i
0

2

. . : i
Department as a Director Phys:cal Eflucatlon in B P S I( at Govemment Higher Secoud‘;‘fv

p
- P

_ Q(.hoc)\ MNawanshehr Abbnttab1d {‘m. appd!.ml i, th.Lu.c QF thc NWI‘P Public St.i'vlcc

~ e
-Commission as Dnu.lo: [’hyw_al i_,ulm.almn n B.LS 10 .md was appomtecl at Gover-iment . ) . g
7
l-Im,h'bccond'-wv chool Gumh*\t }-uoh'u and was mbs:.qut.,ntiv nansferled 1.0 Govcmmvnt

Higher Suondmy Schoo] 1\(1\\'dmhbhl 'th pu,scnhui quahllcnmn lm the 1)D>t of -
4

-

!.- )

ihe (mm il Viniversith Dua I‘\I‘ﬁ'\ll I\h.m N‘v\f' P The .anH ml 15 uml!ul Im {\\'0 dd,zmu. '

;.l
#: :

lncu..mu%l\ vide Government of NWIP 1 e I;cp.:rumnl l\ulnﬁc.mnn No ('\,[\-./) N

Divector P]W\u.“l] Lcluczmon 1S B /\/B Se phls/!)tploma \»hxlc the '1ppclln'lt is M Sc fmm-'

] 43197 VOI dated 143, 1998 and \!ouhuanon No. D’ (SI\ V) 2- l43/98 d'lrcd 31.3. I999 ;

\s

TR —
v

ERT ey

Ee
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A‘A‘h'c : 1".dut.

ation Dcpmlmcnt I*m Jidy anlcd twu advnncc incr cmcniq to the Duebtm Physxcal

i

Tt .' "i .!

I—cluc..mon {x) who are’ :llbO poqscﬂmg hkl,hel qmllhmnen of M. Sc tn Llns regard, The

“appellant requested to the Department for two advanu mcrcmenh but no posm\'e 1asponsc

' 4 hus ‘been r.:ccivcd [’he appellant submmul dp])ua{ to Ll:,p'u'tmcmal dppt.lhu ﬂuLhcu Lt_y -101
: [

ovant ol increments. Tlu. statutory pcuod of 90 dayq has’since elapsed hence this appea]

i The | respo_ndems were

represenlatves, submitted written reply, contegw

summom.d Thc)f ' appe’x:'e.d

thxouah 1;thexr

d. the mpeal and denied the claim of the

" appeliant. 3
b
4. A ruumentghcard and record perused. i
; R
5. The learncé counsel for the '1ppcilanl argued that the denial of increiments is’

. y &
ety

N R

not cavcrccl by any rules and law. ['hc appellant hds been d1sc11mumte,d whlch 1s agamst

Arlicle 15 of the Constitution, The appellant has

is ldwfully catitled. The action of Rcspondentshmqmst the: law and is \'ml'm[on ‘of

.

bem “deprived fr om his ughl for wh «..‘n he

established Ql‘mCIPICS of equity and justice. He ]Jl'a\’l_d ihat the ﬂppeal may be accepted

G. The leammed A.G.P argued that.as per
a-:lvnncc increments being teaching . staft. Th

_prondcnls The action of the Rcspondmt is

- violation. He played that the appeal nmy be d:smxs@cc!

miu; the appeilmt is not cnmled for 2

erc is no discrimination on 1he patt of
. "
under lhc Law dﬂd Rules. lhel:ei is no

‘q
i

ki

7. Keeping in vmw 1he aa'gumuntq leg,aldmg discriminatory” treatment \\{if;h'_'the

1ppcllanl the case is remanded to the n,sponduu dcpaumcnt with the dircch;ms to

c.nn-;ulm the case of Ihc '\ppc]l'ml for the'rs 'm\ of .Jr.l».mrc increments and to '\sc..crlam that

the appetlant ol this appeal is a put.on qmn!mrlv pl.nu.d with 1hose who had buen aramcd

the same aclmme increments. The partiesare, howc.\ tr, left 10 bear their own costs. Ti‘ie be

consigned 1o the reeord.

ANNOUNCED.
A72009.

(RTSMILLAH SHAR)
MEMBER.
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APESHAWAR T‘UESDAY 1‘3TH MAY 2012.

PROVINCIAL ASSEMBLY SECRETARIAT
KHYBER PAKH’I‘UNKHW A

-

| “NOTIFICATIQ;E . R ,
Dated Peshawar, the 15th May, 2012.

v

i

© No. i PA/Khyber ~Pakhtunkhwa/Bills/2012/20711, —The Khyber Pakhtunkhwa
Cegsation of Payment of Arrears on Advance Increments on Higher Educational Qualification
Bill, 2012 havmg been passed by the Provincial Assembly of Khyber Pakhtunkhwa on 8t May,
2012 and assented to by the Governor of the Khyber Pakhtiinkhwa on L1%™ May, 2012 s hereby
pubhshed as an'Act of the Provincial Leglslature of the Khyber Pakhtunkhm .

: THE KHYBER PAKHTUNKHWA CLQSATION OF PAVMENT O‘F ARRF:%RS ON
ADVANCE 1NCREMENTS ON HIGHER EDUCATIONAL QUAL IFI‘DATKON
: A*CT 2612. .

 (KHYBER PAKHTUNKHWA ACT NO. % OF 2012)

(fna ¢ pzzb]zsfled after having receir r/ea' x‘be assem‘ of the (r‘oreuwz of the K/J yoer .-
- Palhtunlchwa fir the Gazette of the Kliyber Pa]c&z,‘zwidzrm '
(Ew‘mm a'mazy), d&z‘ea’ the 15" May, 2012).

' AN
ACT

Lo ceéz&‘e the payment of arrears accnred o1 account of advance increments on’

: lugﬁez educatmual gua]ffz‘catfmu -
|
;WHEREAS advance increments- have been granted to certain Provincial
Gover nment employees on the basis of 'chunmg or possessing higher educational
quahfma’mon over and above the ]JltSCIlbe edueatwual quahht_ﬂt}on from time to

time; -

o 893 ) R
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R PAKHTUNKHWA GOVERNMENT GAZETTE, EXTRAORDINARY, 15th MY, 2012,

Ay WHEREAS the Provinclal Govermment vide Notification No. (PRO)- -
172001, dated 27.10.2001, had already. disgpntinued the scheme of advance
increments on higher ed_ucati‘onal qt_;a}iiicati(n}; : ‘

AND WHEREAS due to linancjal eé-nsfri"z;ints, it is not possible for Provineial |

Government to pay the claimed and unelainied arrears acerued from the said
increments; : _ - o :

It is hereby enacted as follows:-

1. Short title, applicaﬁon,and corumeneement.— (1) This Act 1119,3" be called the
Khyber Pakhitunldiwa Cessation of Paymen
Higher Edueational Qualification Aet, 2012.
: gy - It shall zipply to all the employees of the Provincial Government, who

were eititled to received advance inerements-on higher educational gualification.
F- . . - )

1

@) It shall come into force at once and shall be deemed to have taken '’
offect on and from 1% day of December, 2001, ' '

2, Cessation of payment of arrears om advamee inerements on higher
educational qualification.—(1)" Nﬂotvifithst'anding anything contained - in any
~ decision, judgment and order of any Tribumal or Court including High Court.or
Supreme Court of Pakistan; for the-purpose of any claim for paynient of arrears on
‘account of advanee inerements on higher educational qualification sanctioned in
:putsuauce of any order, letter, office memoranda, rotification, justructions and
' other instruments issued before 1.12.2001, such orders, letters, office meinoranda,
I notifications, instructions and other instruments shall be deemed to be non-
" existent, ceaged or-revoked and no further claim whatsoever on the Dbasis of these
“instruments shall be entertained and all:cases in respect of such glaims pending
* Uin any Court or Tribunal including: High Court and Supreme Court of Pakistan
 shall stand abated. 7 - |
(2} Any order made, instruction issued, decision, judgment or order of
any Court or Tribunal including a High Court or the Supreme Court, implemented
- immediately before the commencetient of this Act, shall be deemed to have been
" validly made, issued and implemented by the date of commencement of this Aet,
| and any amount already paid there-unier onjacco’unt of advance increments or
arrears thereof shall be deelnedf to Have beeu validly paid and shall not be
recoverable from the recipient Govérmné-nt employees. C

R

t.of Arrears on Advance Iucrements on '




KHYBER PAKHTUNKHWA GOVERNMENT GAZETTE, E)(TRAGRDINARY, 15th MAY, 2012, 895

Removal {Pf diffieulifes.— If any Hfhcmt rises, in giving effect to the
provisions of this Aet, the Provineial {,am fvum:rm way make sne i mdels as it may
deem }usn. and equitabla,

4

-4, Repeal- The Khyber Pakhtimidlw's essatlon of Payment of Ane'us on
Advance Inerements on Higher Educational Qualification 01(1111&110(,, 2012 (Kﬂlyber
Pakhitunihwa 01 dinanee NO. 1 of 2012), 1s h@mb 0y repealed.

BY CRDER OF MBR. SPEAKER

- PAKHTUNKHEWA

- PROVINCIAL ASSEMBLY OF KHYBER

{(AMANULLAH)
Secretary

¥ Printed and pnbmlled by the Manager,
! . Staty. & Py, Depll Khvbcr Puld)tuni\lnm Peshawar

- Provinetal / Assamiﬂy of E{h\be' Pakhtunkhwa

.
(™



PESHAWAR
lmplementaﬁ‘oh Application No 3-2/\

IN

.. Service Appeal No 1036 of 2007.

Sa}miullah S/O Gul Badshah, Director Physical Education, Government
Higher Secondary School Nawan Shehr Abbottabad, R/O Village
Dallokhel Teh & District Lakhi Marwat, presently Nawan Shehr

Abbottabad. '
| Applicant

- Versus

-

Director of (Elementary & Secondary Educatibn) Department Khyber)
PakhtunKhwa Peshawar and 03 other .

Respondents

20.01.2014 Petitioner in fperson, M/S Zubair Ali, ADO for resﬁondems No.
1 to 3 and 1rshad Muhammad, Supdt. for respondcri?[ No.4 with
Mr.Muhammad T ahir Aurangzeb, G.} for the res;pondfents present.
Petitioner in  implementation petition No. 120 of ?;0!2 moved
application for withdrawal of the implementation petition: on the ground
that he is going to move the High Court and challenge vfnres of Act of
2012, namely Act of Khyber Pakhtunkhwa for Cessation ;)f Payment of
Arrears on Advance Increments on acquisition of Hig_hér Educational

Qualification.

In view of the above, this implementation/execution petition is’

disposed of as withdrawn. File be consigned to the 1'cco1'(i//V/' ha
20.01.2014 M%y/

Servic Kgbunaly

Pesha®ss—

_r—a-ﬂ»mw%ﬁm o N ~ .
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- BEFORE THE PESHAWAR HIGH COURT ABBOTTABAD BENCH

' 1) Muhammad Fayaz Awan S/O Muhammad Urfan, Junior Phalmacy

Technician, . Ayub - Teaching Hospital, Abbottabad R/O: House No K:
- 240/ 10, Kunj Jadeed, Abbottab'ld

- 2) Muhammad Daud Qureshi S/O ‘Masood Ur Rehman, Junior Pharmacy
. Technician, Ayub Teaching Hospital, Abbottabad. R/O: House No (1452)
Behind Masjid Abu Bakkar,_ Khola Kehal, Teh; & Distt;-Abbottabad. '

3) Arshad Khan S/O Mir Afzal Khan C.T teacher Government High School
-No 3 (English Medium), Abbottabad R/o village, Ghumawan, Post Office
.Nawan Shehr, Tehsil& District Abbottabad

|
|
|
|
|
. WritPetitionNo /,,f 7~ of2014
~ 4) Samiullah S/0-. Gul Badshah"Dilec'tm Physical Education, Government
Higher Secondary School Nawan Shehr Abbottabad, R/O Village
Dallokhel Teh & District Lalkhi Marwat, presently Nawan Shehr
. Abbottabad. - , : '
o |
5) Hafiz Muhammad Iqbal Khan QLIlCShl S/O Muhammad Yousaf Qureshi,
- Theology Teacher, (T.T) Government Ceritennial Model Secondary (GHS |
‘No 02) Abbottabad R/O: KL 166, Mobhallah Upper Kehal,’ Tehsﬂ & .
- District, Abbottabad.

6) Qazi Masood-ur-Rehman S/0O Qazi Ghulam Jilani, (Ex PTC teacher) C.T
- teacher, Government Middle School Xhoi Maira, Haripur. R/O: Village &
“Post Otﬁce Khoti Nara, Tehsil & District, Haripur.

A 7) Nazira Begum' D/O Jhangir K_han (w/o Jamshed Khan) D.M teacher
- Government Girls High School Kuthiala, District Abbottabad. R/O
Vlllage 'md Post Office Kuthlala Tehsil & District, Abbottabad

Petitioners
Versus ‘

,,3, Government of Khybe1 Pakhtunkhwa through Secretary -Finance
"'Department, Peshawar. ' '

. Government of IKhyber Pakhtunkhwa through Secretary Health"
Departmem Peshawar. :

. Govemment of Khyber Pakhtunldlwa through Secretary (Elementary &
'\'\7 \\, Secondaly Education), Department Peshawar. '

5‘ JL‘I

4 Accountant General Khybel Palchtunkhwa Peshawar.

"bbu wbau F‘en ) :
Agthsized Unuer Soca?s Aegg u,-f \



9 Director Finance, Ayub Teéching Hospital, Abbottabad.

.7 Chief Executive, Ayub Medical Comiplex, Abboftabad.
8
10 District Education Ofﬁ‘cer,'

L1 District  Education Officer,

13 District Accounts Officer Haripur.

 WRIT PETITION UNDER  ARTICLE 199 OF THE
~ CONSTITUTION OF ISLAMIC REPUBLIC OF PAKISTAN 1973, -
. FOR  DECLARATION THAT “KHYBER PAKHTUNKHWA

=

2

6 Director of (Elementary- & Secondary Education
Paldltunldlwa_Peshawa'r.

Medical Superintendent, Ayub TeachingHosﬁital, Abbottabad.

. - Elementary & Secondary :Educat_ion
' D_epar[ment Abbottabad. - ' ‘ : :

Elementary & Secondary Education
Department Haripur:

12 District Accotints Officer A.bbottabad.

Respondents

CESSATION OF PAYMENT OF ARREARS . ON ADVANCE

- INCREMENTS ON HIGHER EDUCATIONAL QUALIFICATION

ACT, 2012. (KHYBER PAKHTUNKHWA ACT NO.IX of 2012) 1S
INEFFECTIVE  UPON THE RIGHTS OF THE PETITIONERS,
UNCONSTITUTIONAL, WITHOUT LAWFUL AUTHORITY,

- ARBITRARY, PERVERSE, DISCREMINATORY AND AGAINST - -
- THE PRINCIPAL OF NATURAL JUSTICE AND LAW AS
~ SETTLED BY SUPREME COURT AND INEFFECTIVE UPON THE
RIGHTS OF ADVANCE INCREMENTS OF THE PETITIONERS

WHICH IS GRANTED BY KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL IN THEIR INDLVIDUAL SERVICE APPEALS WITH

EFFECT FROM THEIR RELEVANT DATES OF CLAIM, -

RAYER:-

P

ca T oy ACCEPTANCE OF THE INSTANT WRIT PETITION, THIS
| HONOURABLE COURT BE DECLARED THE SAID ACT

) Depa_rtmént, Khyber




Judqment Sheet

IN THE PESHAWAR HIGH COURT
ABBOWABAD BENCH

JUDI CIAI_ DEPAR TMEN T

WP No.155-A of 2014
JU_DGMENT" .

Date of hearing............... 25/03/2014

Petlt/oner(s)(Muhammad Fiaz Awan and others)
' Petlt/oner No 1 m person

-------------------

--------------

*****

‘petitioners seek. the constitu’éiohal.

k]
4

: ju'ris‘divction 'o'f this‘to‘m:;t-pray-ihg that' :

VIt ﬂS, therefor@, respectfuﬁy,‘ '
prayed thation -acceptance of
instamnt Writ - Petition,  this’

- Honourablé: sCourt may please
be declared the said Act: .
(Khyber. Pakhtunkhwa. " Act;
No.IX of 2012)) as ﬂﬂegai

- unconstitutional and-

' respondents be gracmusly*

.directed to gmm' ‘advance:

-increments | of - higher

: quahfycafmn - to . the

- petitioners wath -effect from -
their re!evam- dai'es of cﬁamvs’

—F’Bnll ,' o

L fr mz». 2 uma» Sera™g

MANZ@QR H&.?SSAIN  Ji-

'ammad Flaz Awan and -S8iX others




© with aM backs beneﬁts in zthe 3
mterest of natu.raﬂ _wstrce.. o
o 2 Admlttedlyr | pet;tloners are ,
Government emp!oyees, servmg in Health
“and- ¢ Educatlon ' departments Of the
Government of KPK as Junior Pharmacy
. Technician '~_a‘nd’“ Teachers g Computer
"‘Operator at Abbottabad and Hanpur The.
v'petl.t[oners have earher ﬂled -separate
appeals before the Khyber Pakhtunkhwa
' ' Serv:ce Trlbunal Peshawar praylng for
.""grant of advancevl-ncremehts on acqu1rmg
| hlgher quahﬂcation WhICh were accepted
| vide order dated 12. 05.2009, 21 07.2009°

and 21 12. 2009 The respondents did ﬂO’C:

i
i
i
b
i

file appeal agalnst the satd decrs;ons of the

' Trlbunai However '- when th sald
- ]udgments of the KPK Trlbunal could not be
P 1mp|emented the petit:oners flled petltrons

‘for |mplementatlon of the sald deusnons

: before the Tribunal and m the meanwhile ,-
the 'responde-nts promuigated “Khyber
Pakhtunkhwa 'Cess;a;tit?n of Paymeni‘ of

 Arrears on Advance Increments on

K PGG&“ Hinh oo
. R¥ i%.’u L/cj:})"

Authorized Under @ca75 Asis Ordrn '




Hﬂgher Educauon Qu&hﬂcat‘mn Act.'

2012’ (Khyher Pamhtunkhwa Act No. D(-
of 2012) pubhshed in- the ‘Gazette of the
. Khyber Pakhtunkhwa (Extraordmary)-dated ;

3 :__15,th..'M'—ay, 2012 | Thereafter the apeS(
Court in ; civil Pet:tlon No 360 of 2013
involving »sirﬁil'ar“di_spute, of lmpteme‘ntatl‘on
of judgment- pé.‘ssrezdfhyn Setvice_ftibh_nal ‘has .
| -gi‘ve-r'\ th-e' foliowing ebeervation:— .

“A bare readmg of zthe above
sections | from -~ Khyber
" Pakhtunkhwa - Act No.IX of
- 2012 . makes it ‘crystal clear
that whatever benefit the
petitioner was. claiming
through the judgment dated
- 12.5.2009, has been nullified
by the- iegysiawre through
clear = -intendment -~ in
unequocal ~terms, . - while
vires of the saﬂd Act have not

,been chaﬁenged before any
'forum ” :

o ‘_(éfEmpAhésiév-provﬁded)
The petitioners mvtew of “ the  said
‘observation, o withdrawn their

1mplementatlon / g execution ) petltlons

.- pendlng before Serv:ce Tr:bunal WIth a VIew

to chailenge the vnres of sald Act through

instant Const:tutlona! petttion

SO PHGITTIG, B Trie Copy o




- petitioners before the Service Tribunal, who

is “(’:ompetén-t"‘Ie'g'a?l‘:ffor_'u_'rh,',to‘-déqide’ the

~ grievance -,_of""._th,e _A:_";ieti:t..i'gner's‘.u‘- In - the

.-li"! U!{7 Ed

d s (g2 LUnaar Gucaih A

‘aforementioned case, the apex Court has

observed that: -

“From the above-cited Casés,
it is evident that it has been
consistently held inter alia
by this Court  that a__civil
servant if is aggrieved by a
final order, whether. original
" or appellate, -passed by . a
- departmental _authority _in
‘respect - _of _his _terms .and
conditions, his__remedy, if
any, is by way of an appeal
before the. Service Tribunal
‘even where the case involves
vires o:f 3 parhcul’ar Service .
Rule or a notification or the.
question, = - ‘whether -~ an
accused civil servant camn
claim  the rﬂghﬂf to be
represem‘ed by. a - counsel
before the Enqwry Officer.
. We are -mdmed to. hold that
if _a sctawmf'v pule — or - a-
notification adversely: affects
the terms and conditions of &
civil _servant, the same can
be freated gs an Order in
terms of subsection (1) of
‘section 4 _of the Act'in order .
to_file an appeal before the
Service Tribunal. - However,
in the present: case, the
petm«mers .case is founded'
sofely o the ground of-
dﬂscnmmamzry treatment im
violation of Article 25 of ithe
‘Constitution and not: because
of any breach of any




provision of - tphe
S’ervants Act
rule. -

Chvif
OF any service
Fwnherm@re - the

_ questmn im/@ived is of publﬁc o

importance ‘as’ jp affects ajf .
- the present and ~future .
- pPensioners and therefare ), -

falls withirn the - COmMpass of

clause (3) of Article I84 ofF

the C@nstﬂtutmm , H@wever -
. we Mmay  clarify ihar s civif
- servant carnn@zt bye-pass the

Jurisdiction of _the Service

- Tribunaf by addmg a aground
ofF

violation the
Fundamentai rmht& - The
Service. - Trmeﬂna! will  ha e

- wrisdac@on m
founded on

case wWihich . js.

ahe terms and.;

: f__the Service.

, -even . f ﬂ* _involves the |
question of viojafi fm of the

Fundamemai tht '

(Emphasas pmvaded)

down by the apex Court the petitsoners

- may approacn to the Serv:ce Tmbuna! if so.

adwsed . Thss Court
Jurisdiction under Artlcle 199 of the

Constltutlonal f Islam:c Repubhc of

' Paktstan 1973 and the bar. contamed in

Artlcie 212 of the Const:tutxon of, 1973, as

“the matter relates to terms and condit/ons
. of the serv;ce of the petltloners is no’.t

.competent.to assume ]Uf‘lSdlCtiOﬂ when'

“Abbotra 2bad Be I
Buthoriza, ceh

d Under So«:a75 Acls Qrom

-In vnew of the c.forementroned prianpIe Iaid"

:n Constntutlonal »

e,



: ‘.'l Dbu”ul_h.u Conet:
$Aheriacg Undar -Sacall Avyw Qretrp, gl

' DE.25.03.2014;

remedy by . way _-of._: .appeal’” before the

Service Tribunal'. is ava'iléble to the

'petmoners aga.nst the Vl[‘eS of the Act -
' (Ibld) or mfrmoement of fundamental rlghts' |

: gua-ranteed ';i'n' Artlcle -25' of  the

Constitut?dn.

5. Accord:ngly, for the reasons :sta'ted

heremabove thls pé;tii:idh is "d'is.pose'd of in

the above'terms.

Announced:.
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. =$ . ;. . BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBQNAL, PESHAWAR.

- Service Appeal No.578/2014 :
.Sami Ullah, DPE, Abbottabad. Appellant

VERSUS
1. The Se’creta-ry Finance Department, Khyber Pakhtunkhwa, Peshawar,

2. The Secretary, Elementary & Secondary Education Department
Khyber Pakhtunkhwa, Peshawar.

3. Director (Elementary & Secondary Education), Khyber Pakhtunkhwa, Peshawar.

4. District Education Officer, Elementary & Secondary Education,‘Distri'ct Abbottabad. : j

5. “The Accountant General, Khyber Pakhtunkhwa, _Peshawar.

6. District Comptroller of Accounts, Abbottabad.

e : Respondents
JCTi ) PARAWISE COMMENTS ON BEHALF OF RESPONDENT NO.I
Preliminary Objections;
i) . That the appellant has no cause of action. ‘
i) That the appellant has no locus standi. : ;L
. i) That the appeal in hand having no merits is not maintainable. U3
iv) That appeal is time barred. X

[

a3
2 e R

v) . This Honourable Tribunal lacks jurisdiction to entertain the appeal.
vi) That the appeal is bad for mis-joinder and non-joinder of necessary parties.

'_t,

e

1)' - Need no Comments by Respondent No.1.

-

2) - Incorrect. The Bill regarding cessation of Payment of Arrears on Advance Increments

- on Higher Educational Qualification Bill, 2012 has been passed by the Provincial

Assembly, Khyber Pakhtunkhwa, assented to by the Governor, Khyber Pakhtunkhwa

~and notified by Secretary, Provincial Assembly vide Notification No.PA/Khyber

Pakhtunkhwa/Bills/2012/20711 dated 15.05.2012, in the shape of Khyber Pakhtunkhwa

Act No.IX of 2012 and has attained the status of law. The said Act has not been
promuigated by the Respondent No.1.

P

s
Py .
[T - w0
doe SR TEWEINT - 7o

s

. o
ot A, el AT L AN

Gl

.

o ]

w ER

3) Need no comments by Respondent No.1.

#

4) Need no comments by Respondent No.1.

C Ay
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5) Incorrect. The mentioned Act has been notifi ed/promu!gated by the Secretary, Provmual
Assembly and not by the Respondent No.1.

y
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Grounds:

a)

b)

c)
d)

9)
h)

Page-(2) F‘
|
l
|

Incorrect.  No legal right of the appellant has been snatched by the ReSpondent No.1
rather the mentioned Act has been notifi ed/promulgated by the Secretary Provincial
Assembly after approval by the Governor,! Khyber Pakhtunkhwa in the best |nterest of
public exchequer/public at large. :

Incorrect. Appellant has not been subject;e'd to discrimination by the Respondent No.1
Incorrect. As mentioned in preceding Paras.
Incorrect As mentioned in preceding Paras.

Incorrect.  Being Ieglslatlve/law maklng body, the Provincial Assembly has the
constitutional power to make fresh law/amend the existing law in the larger interest of
public. Hence the Act passed by the Provmaal Assembly is as per law and constitution
of the country. The august Supreme Court of Pakistan, Peshawar High Court as well
as this Honorable Tribunal has dlsposed/dlsmlssed numerous cases regarding grant of

. arrears in light of above cited Act.

Incorrect. As mentioned in above Péras.
As replied in above paras. .
Incorrect. No illegality has been commltted by the Respondent No.1.

It is therefore, humbly prayed that appeal c!!)f the appellant may be dlsmlssed being

without merit.

Before ST IPC

SECRETARY TO GOVERNMENT

OF KHYBER PAKHUNKHWA

FINANCE DEPARTMEN Wi
(RESPONDENT NO.1) #U
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BEFORE THE KHYBER PAKHTUNKHWA SERVIQE TRIBUNAL, PESHAWAR,

|

Service Appeal N0.578/2014

Sami Ullah, DPE, Abbottabad. o Appellant
VERSUS 1
1. The Secretary Finance Department' Khyber ﬁ’akhtunkhwa Peshawar.
|
2. The Secretary, Eiementary & Secondary Educatlon Department,
Khyber Pakhtunkhwa, Peshawar. ' g
o
3. Director (Elementary & Secondary Educatlonl), Khyber Pakhtunkhwa, Peshawar.
4, District Education Officer, Elementary & Secondary Education, Dlstnct Abbottabad.
Eifé' |
5. The Accoun:t'ant General, Khyber Pakhtunkhviva, Peshawar.
6. District Cornptroll'er of Accounts, Abbottabad.
l , Respondents
; |
'PARAWISE COMMENTS ON BEHALF OF RESPONDENT NO.I
Prelimina ions; ;
i) That the appellant has no causé of action.
i) That the appellant has no locus standi. |
X ‘
i) That the appeal in hand having no meritfs is not maintainable.
iv) That appeal is time barred. - 1
V) This Honourable Tribunal lacksjurisdictidn to entertain the appeal.
b
vi) That the appeal is bad for mis-joinder and non-joinder of necessary parties.
'l !
Facts: ‘
1) Need no Comments by Respondent No.1.
|
2) Incorrect The Bill regarding cessation of Payment of Arrears on Advance Increments
on ngher Educational Qualification Bill, 2012. has been passed by the Provincial
Assembly, Khyber Pakhtunkhwa, assented to by the Governor, Khyber Pakhtunkhwa
and notified by Secretary, Provincial Assembly vide Notification No.PA/Khyber
Pakhtunkhwa/Bills/2012/20711 dated 15 05.2012, in the shape of Khyber Pakhtunkhwa
Act No.IX of 2012 and has attained tne status of law. The said Act has not been
promulgated by the Respondent No.1. |
3) Need no comments by Respondent No.1. |
- |
4) Need no comments by Respondent No.1. |
T
5) Incorrect.. The mentioned Act has been notlf' ed/promuigated by the Secretary, Provincial

Before ST JPC

Assembly ‘and not by the Respondent No.1/ ! ,
f| Cont'd Next -(2
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. - o <
\3 | b ‘
2 Page-(2)
Grounds: 4
é:zé;.:’ﬂ
i R . .
a) Incorrect,  No legal right of the appellant has been snatched by the Respondent No.1
rather the mentioned Act has been notified/promulgated. by the Secretary Provincial
Assembly after approval by the Governor, Khyber Pakhtunkhwa in the best interest of
public exchequer/public at large.
b) Incorréct. Appellant has not been subjected to discrimination by the Respondent No.1
) Incorre(_:t. As mentioned in prec‘éding Paras.
d) Incorrect. As mentioned in preceding Paras. _
e) Incorrect.  Being legislative/law making body, the Provincial Assembly has the
) _ constitutional power to make fresh law/amend the existing law in the larger interest of
public. Hence the Act passed by ‘the Provincial Assembly is as per law and constitution
- of the country. The august Supreme Court of Pakistan, Peshawar High Court as well
as this Honorable Tribunal has disposed/dismissed numerous cases regarding grant of
} arrears in light of above cited Act.
f) Incorrect. As mentioned in above Paras.
!
g;) As replied in above paras.

o)) Incorrect. No illegality has been committed by the Respondent No.1.

It is therefore, humbly prayed that.appeal of the appellant may be dismissed being
without merit. ' ‘ '

- SECRETARY TO GOVERNMENT
OF KHYBER PAKHUNKHWA

o FINANCE'DEPARTMENT?/.U/D
| (RESPONDENT NO.1) ("""

Before ST IPC ' ' i




BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
* TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD.

|

Appeal No. 578/2014
Samiullah.......corueenecenneneseresssennne R rvenesrornas Appellant
VERSUS
Govt: of Khybér Pakhtunkhwa & Others.........ceceveeecerurnnnne

i

Para wise Comments on behalf of Respohde’nts No. 2 to 4.

L;

Respondents

INDEX
Sr.No | Description :. | Page Nos Annexures
1 Com[ments alongwith affidavit. E l1to3
2 Copy of judgment. 4t06 “A”

Dated: /07/15

District Education Ofﬁ‘/Zr/ﬁ)
" —
Abbottabad. ° // o

(Respondent No. 4)

=




BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE

—_— s A AL AR DL L ANIE I VINANIVYA LAV ILE

TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD.

Appeal No. 578/2014

Samiullah.......ccvivireivrr i s eeeAppellant
VERSUS
Govt: of Khyber Pakhtunkhwa & Others.....................Respondents

Para wise Comments on behalf of Respondents No. 2 to 4.

Respectfully Sheweth:-
Comments on behalf of respondents are submitted as under:-

PRELIMINARY OBJECTION:-
1. That the appellant has no cause of action to file the instant appeal.

That the appeal of the appellant is time barred. Hence liable to be dismissed.
That the instant abpeal is not maintainable as there is no final order. _

That the appeilant has filed the present appeal to pressurize the respondents.
That the appellant has not come to this Honorable tribunal with clean hands.

That the appellant is estopped to sue due to his own conduct.

N v oA e

That- the instant appeal is not maintainable due to non-jdinder and mis-joinder of

necessary parties.

8. That this Honorable Tribunal hasn’t got jurisdiction to entertain the present petition/
appeal as this Honorable Tribunal is not a Constitutional Court, hence this appeal is.liable
to be dismissed.

9. That the vires of Act were challenged in the appeal, the Act was promulgated in the best
public interest & the advance increments were not settled to be paid at the time of joining
of sefvice.

10. That the legislator has authority to legislate as they have mandate to do so by a recognize
process and services law do not provides the provision of judicial review, hence appeal is
not tenable. .

11. That the appellant is at liberty to join service after due process of law equivalent to his

qualification & the Government is not bound to pay advance increment.

Factual objections:-
1. In reply to Para No.lof the appeal it is submitted that judgment of honorable tribunal has
lost its efficacy for the purpose of implementation by clear intendment through sections 1
& 2 of Khyber Pakhtunkhwa cessation of péyment arrears on advance increments on

higher education qualification Act No. IX of 2012.



2.

That para No.2 of the appeal is incorrect as composed hence, denied. The Act was
passed by the Provincial Assembly and assented by the Governor KPK who isn’t party in
the present appeal. The answering respondents are bound to obey the will of the

legistature & cannot deviate from any provision of enactment.

3. That para No. 3 of the instant appeal relates to the judicial record.

=y

e
f
g
h

i.

In reply to para No. 4, it is submitted that due to the promulgation of Khyber
Pakhtunkhwa cessation of payment arrears on advance increments on higher education
qualification Act No. IX of 2012, all the execution/implementations petitions were
dismissed by this honorable tribunal. It is further submitted that Mr.Muh'amma‘d Haroon
had filed Civil Petition' No 360 of 2013’ before the August Supreme Court of Pakistan
against the order dated 30/01/2013, passed by this Honorable tribunal and the same was
dismissed on 29/08/2013. Copy of the said judgment is annexed as Annexure “A”."

That para No.5, of the appeal is subject to proof. Further added that it is the rule of the
administration of justice that things should be done in particular manner & not by any
other means, any deviation from the same amounts illegality.

That the respondents seek leave of this Honorable tribunal to agitate additional grounds

at the time of arguments,

Grounds:

. That ground a. is incorrect hence, denied. Respondents have never snatched any legal

rights of the appellant.

. That complete reply has already been given in above para No. 1 of the factual objections.

. That ground ¢. is incorrect hence, denied.

. That ground d. does not relate to answering respondents.

. That ground e. does not relate to answering respondents.

. That ground f. does not relate to answering respondents.

. That ground g. does not relate to answering respondents.
. That complete reply has already been given in above para No. 3 of the factual objections.
That the respondents seek leave of this Honorable Tribunal to agitate additional grounds
at the time of arguments.

Under the circumstances, it is humbly prayed that the instant appeal is meritless against

the law and facts, hence liable to be dismissed without further proceeding.

7

2
Dist{i_(yd cation Ofﬁcglf///l\;/ Director (E&SE} Khyber Pakhtunkhwa
\

Peshawar,

Abbottabad.
(Respondent No. 4) (Respondent No. 3)




/BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
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TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD.
Appeal No.578/2014

Sémiullah.............,.......................................................Appellant
VERSUS |
Govt: of Khyber Pakhtunkhwa & Others................Respondents

Para wise Comments on behalf of Respondénfs No. 2 to 4,
AFFIDAVIT
l, Mr.Zia-ud-Din, District Education Officer (M) Abbottabad, do hereby

affirm and declare that contents of forgoing comments are correct and true according to the
best of my knowledge and belief and nothing has been suppressed from this Honorable Court.

s
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(Appeliatp Jurisdlctlon)

Present.

inthe Sggreme Court of pakistan

. Y Justice Anwarlaheerlama\i
s T M JustlceKhn]:Aanussam ’

Mr lus‘d

{on appeaI from: ]udgment
dated 30.1,.2013, passed A lmplern

M\jhammad Karoon -

. Ex;ecut'\ve District Officer,/ Ele

petitioner: -

For official responients: "

Date of-héariqg:

} istsgutlon bf lslarmc. R

E&is m@\emet\tauon appllcatnon

él;mssed 813 utew oE sectl

We: hav

tementary & Secondary Educati

: Ag'v'lar Zal' cer Jamall, l-

'\anner M?hammad Hargon 2

&*ybe; Pakhéunkhwa Serwce Tnbunai Pasha
‘No. 49/2012 ln service App

Advance ‘\nerements on

“r Pakhtunkhwa Act N
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through 4mp!ementation apphcataon No.48/2012 filed before the Tribunal, cannot

be allowed to the petltloner in view of the clear language of section-1 of Khyber

IPakht}mkhwa Act ND.IX_ of 2012, which has made its section-2 applicable with

.ret‘_r‘osbective effect from 01.12.2001 and, thus, made the said'judgment

unimplementable.

4. Woe have considergd the above noted submissions made before us by -
‘the petltioner and the learned Addl. A.G KPK and seen that'lndeed as per judgme;lt
of;.the Tribunal dated 12,5.2009», theipé{ltloner was held ent-lt-led for the beneﬂt of

asivance mcrements on the basis of his-higher qualnﬁcation but such }udgment has

.lost Its eﬁicacy for the purpose of 1mplementat|on by clear Intendment through

SECtIOI’\S 1 and 2 of Khyber Pakhtunkhwa Act No.IX of 2012 which read as, under:-

"1, Sh‘njr.t"tit'le,xappl!catlon.aﬁdAcommen'ceﬁen't. -11) T~hls gt may be called
. the Khybder Pakhtunkhwa. Cessation of Payment of Arrears on Advance -
dAngrements ;:m- Higher Educatlonai-o.‘uallfizatlon-éct 2012. - )
'(2)' ' LIt shall applv to all the employees of. the ‘Pravinctal Government, who )
‘were entitied to: recelved advance: inr.rements on hlgher educational qu alification,
l3]' t, shall come intoxforce at once: and shall be deamead-to have taken effect

-on and ﬂ(om 1" day of: Décember, 2001,

2‘ ICéssatlon of payment “of anears on advance 'lnnements on higher
S

zducauinal qualification.~~ {1} Notwilhstandlng anvthlng cantalned ‘In any
fder;lsioq. Jydgment and. order of any Tribunal or Cm.m dncigding High Court or
: .. uprerrte Court of Paklstan, for the purpose af-any clalm for pd'y[ment of arrears on
;"accounb ol advance increments ons hlghe: educattonal qualtﬂuatlon santtianed In
: bglpu»:sua#e o! any’ order, letter ofﬁce memoranda, notification, tnstrucﬂons ang
“r'nother inntruments issued before 1122001, such ‘orders, letters, ofﬂce

. }memoranda noﬂﬂcatlons, instructmns and ather ifistruments shau be deamed t6

[

Jue @ :monigxistent, . ceased or revoked and no-further cla!m whatsoever on the basls

' n 5," -0l thesé instrumants shall be entartalned and.all cases In respect: of such, claims

.pendlng tn any Court or Tribunal including High Court &nd Supreme Court of

msxa'; shial stand 3batad:

j and any amount already palid there-under on-account of advance lncremems or.
m'nears thereof shall be ‘deemed to have been valld&y pald and shal{ not ‘be

i rgcqvembbg from the rer.lpiam Govetnimant employees.”
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S. ~ Abare readlng of the above sections-from Khyber Pakhtunkhwa Act

No.IX of 2012 makes it crys‘ka[ clear that whatever benefit the- petlt}oner was

claxmmg through the judgment dated 12.5. 2009 has been nu!lufaed by the
iegls!hure through clear intendment fn unequivocal terms, while: vlres of the said
Act have not been challenged before \any forum.

6. ‘ This being the pdsition, leave to appeal s refused and this petitlon is

Sd/- Anwar Zaheer Jamah J.

Sd/- Khilji Arif Hussain 7
Sd/- Tjaz Aln-ned Chaugthry,J
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#EFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD.

Appeal No. 578/2014

Samiullah.... i s e Appellant
VERSUS
Govt: of Khyber Pakhtunkhwa & Others.....................Respondents

Para wise Comments on behalf of Respondents No. 2 to 4.

Respectfully Sheweth:-

Comments on behalf of respondents are submitted as under:-

PRELIMINARY OBJECTION:-
1. That the appellant has no cause of action to file the instant appeal.

. That the appeal of the appellant is time barred. Hence liable to be dismissed.

b

. That the instant appeal is not maintainable as there is no final order.

2
3
4. That the appellant has filed the present appeal to pressurize the respondents.
5. That the appellant has not come to this Honorable tribunal with clean hands.
6. That the appellant is estopped to sue due to his own conduct. ' . i
7

. That the instant appeal is not maintainable due to non-joinder and mis-joinder of
necessary parties.

8. That this Honorable Tribunal hasn’t got jurisdiction to entertain the present petition/
appeal as this Honorable Tribunal is not a Constitutional Court, hence this appeal is liable
to be dismissed.

9. That the vires of Act were challenged in the appeal, the Act was promulgated in the best
public interest & the advance increments were not settled to be paid at the time of joining
of service.

10. That the legislator has authority to legislate as they have mandate to do so by a recognize
process and services law do not provides the provision of judicial review, hence appeal is
notl tenable.

11. That the appellant is at liberty to join service after due process of law equivalent to his

qualification & the Government is not bound to pay advance increment.
Factual objections:-

l. In repl)l/ to Para No.lof the appeal it is submitted that judgment of honorable tribunal has

lost its efficacy for the purpose of implementation by clear intendment through sections 1

& 2 of Khyber Pakhtunkhwa cessation of payment arrears on advance increments on

higher education qualification Act No. IX of 2012,
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That para No.2 of the appeal is incorrect as composed hence, denied. The Act was

Copr e

passed by the Provincial Assembly and assented by the Governor KPK who isn’t party in

the present appeal. The answering respondents are bound to obey the will of the

legislature & cannot deviate from any provision of enactment.

3. That para No. 3 of the instant appeal relates to the judicial record.

. In reply to para No. 4,A it is submitted that due to the promulgation of Khyber

Pakhtunkhwa cessation of payment arrears on advance increments on higher education .

qualification Act No. IX of 2012, all the execution/implementations petitions were ) |

dismissed by this honorable tribunal, It is further submitted that Mr.Muhammad Haroon

had filed Civil Petition No 360 of 2013’ before the August Supreme Court of Pakistan '
against the order dated 30/01/2013, passed by this Honorable tribunal and the same was '
dismissed on 29/08/2013. Copy of the said judgfnent is annexed as Annexure “A”. |
5. That para No.5, of the appeal is subject to proof. Further added that it is the rule of the
administration of justice that things should be done in particular manner & not by any
other means, any deviation from the same amounts illegality.
.6. That the respondents seek leave of this Honorable tribunal to agitate additional grounds
at the time of arguments.
Grounds:
~a. That ground a. is incorrect hence, denied. Respondents have never snatched any legal
rights of the appellant.
b. Thaf complete reply has already been given in above para No. 1 of the factual objections.
¢. That ground c. is incorrect hence, denied. '
d. That ground d. does not relate to answering respondents.
e. That ground e. dbes not relate to answering respondents.
f. That ground f. does not relate to answering re§pondents.
g. That ground g. does not relate to answering respondents,
h. That complete reply has already been given in above para No. 3 of the factual objections.
1. That the respondents seek leave of this Honorable Tribunal to agitate additional grounds
at the time of arguments.
Under the circumstances, it is humbly prayed that the instant appeal is meritless against
the law and facts, hence liable to be dismissed without further proceeding.
Dlstrlct cation Ofﬁce/{/M?/% Director (E&SE)ﬁyber Pakhtunkhwa
Peshawar.
Abbottabad.
{Respondent No. 4) (Respondent No. 3) - h
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¥ 4BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
" TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD.

Appeal No. 578/2014

Samiullat.......coovve s sssssssssssss s anesee e ApPpellant
| VERSUS
' Govt: of Khyber Pakhtunkhwa & Others........ o Respondents

Para wise Comments on behalf of Respondents No. 2 to 4.

AFFIDAVIT

I, Mr.Zia-ud-Din, District Edbt_:ation Of_ficer (M) Abbottabad, do hereby
affirm and declare that contents of forgoing comments are correct and true according to the
best of my knowledge and belief and nothing has been suppressed from this Honorable Court.
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upreme Court.of P ki tan
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o Mr. Justice Khilli “Arif Hussaln ’
Mr just\ce fjaz Aimed Chaudhry : o o
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datad 30,1.2013, passedin- lmplemenlatlon petition No. 45/2012)
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through imvple'lfqeﬁtation a.ppiication N0.43/2012 filed before the Tribunal, canﬁot
b_é' atlo'we:ld to the pe"titic‘me.r in viev; of the clear language of section-1 6f Khyber
.P'akhtunkhwa'Act No.IX of 2012, which has made Its section-2 applicable with
‘retrosﬁaectwe effect. from 01.12.2001 and thus, made the said .judgm_ent

ummplementab]e.

4. We have conéldered the above noted submisﬁlons mada before us by -

_the petitioner and the learned Addl. A.G KPK and seen that indeed as per judgment

of the Tribunal dated 12. 5 2009 the petitloner was held entitled for the benefit of

.aqvan;e increments an the basis of his higher qualnfscat‘cn, but such Judgment has

‘Iogt its efficacy for the purpose of implementation by clear Intendment t~hr-cu-gh

s_eéctié_ns.l and 2 of Khybef Pakhtﬁr{k"hwa Act No:IX o6f 2012; which read asunder:-

“1. ' Short tit'le..-app]!catlomalﬁAcormﬁen_cetﬁent. - (1} This Aet may t?e-ca'iied
.. the Khybder Pskhtunkhws Cessation of Payment of A.fre'ars on Advance
Increments on Highee Educational Qualfication Act, 2012. .
{2’)‘ A D oshall apply to all: the - amplovees of the ‘Provincial Government, who '
were edtitled to'recelved sdvance: lncrements on higher edu:atlonai |u alification, .
{3} ;It;sball.—cemeJmo-.fpfce at once and shall be deemed-to have taken effect
“onand} 'ﬁrom 1"day of':Décémber, 2001, )
2; ' Cdssatlon of payment “of arrears on. advance Inmrements on higher
Egducatlinal quaification.— (1) Notwnhstandlng anvthlngk contalned ‘In any
hte@lslcm, jidgrnant and. erder .of any Telbunal or Court mch:ding High c’:mart or
".- zSupmmJB Ccurt of Paklstan for the: purpose of-any clafm fer gémen( of arcears on
' E'at:t:c:unt! of advan:e&ncrements on: hlgher edu:atlonal quaﬂﬂnztlun sanglidned in |

i{ou:suar{t:e of any ordér, letter, oﬁ'ce memoranda. notlf‘scan‘uan. lnstrucllmns and

. 'Lother !nstrumenls‘ Issued before 112, 2001 such br¢&fs, fetters, office

memaranda. notlﬂcstlnns, inshrucuons and other Instrumenﬁs shall be deaméd to

: be‘aonigxlstent,.caased or revoked:-and -no further clalm whatsoever on the basls

:of ;hgsé lastruments. shall be entmained and.a¥ cases In- resper.t of such. claims

;Q'ei_"\dtng In any Court ar Tribunal Including High Court and Supreme Court of

i nzoovsrsbba from the reclplent Governmem employees. .
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