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Appellant in person and Addl. AG alongwith Sohail Ahmad 

Zaib, Assistant for the respondents present. Appellant seeks
Operator: Ox

Position: • 349

adjournment. To come up for arguments on 21.3.2018 before the D.B 

court, Abbottabad.at c.

Member
Camp court, A/Abad.

, \

.21.03.2018 : None present for the appellant. Mr. Usman Ghani, 

District Attorney alongwith Saquib Shahzad, Assistant and Malak 

Muhammad Haroon, AAO for the respondents present. To come 

up for arguments/further proceedings on 18.04.2018 before the 

at camp court, Abbottabad.D.B

4--Member Campxourt, A/Abad

None is present for the appellant. Mr. Usman Ghani, 

District Attorney for the respondents present. On previous 

date also none was present on behalf of the appellcint.

18.04.2018

In view of the above, the present appeal is dismissed in 

default. File be consigned to the record room

Chairman
Camp Courtj A/Abad

ANNOUNCED
18.04.2018 .
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Appellant in person and Mr. Kabeerullah Khattak, Addl. 

Advocate General alongwith Mr. Muhammad Bilal, Deputy District 

Attorney and Sohail Ahmad Zaib, Assistant for the respondents 

present. The learned AAG seeks adjournment. To come up for 

arguments on 21.11.2017 before the D.B at camp court, Abbottabad.

19.10.2017

r.

Chi'
Camp court, A/Abad.Member

vi

Appellant in person and Addl. AG alongwith Sohail 

Ahmad Zaib, Assistant for the respondents present. Learned AAG 

seeks adjournment on behalf of Advocate General and submitted 

before the court that on the next date, the learned A.G will argue 

the case. Adjourned. To come up for arguments on 18.01.2018 

before the D.B camp court, Abbottabad.

21.11.2017
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Camp court, Abbottabad.Member

I , •

.1

Appellant in person and Mr. Usman Ghani, District Attorney 

ajpng>vith Sohail Ahmad Zaib, Assistant for the respondents 

present. Appellant seeks adjournment. Adjourned. To come up for 

21.02.2018 before the D.B at camp court,

18.01.2018
)

arguments 

Abbottabad.

on
/

Camp Court, A/AbadMember
!
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iAppellant.preseht.in person..The Tribuhalas.’incomplete. To come 

iip. for prelimmaty hearing' at. camp cburt' A/Abad dri 20.-04.‘2015’.

;-i 17.11.2014

. •

t-Read^
V

t

; ‘ •:** •' I'• !••.

: .# •
.■Appellant in : person present. .. Record perused 

; according ' tO' =which; this .Tribunal- Jias granted advance 

incrernents- to. appellant vide judgment dated 12.5.2009 

.which was annulled through enactment passed.'by: Provincial 

Assembly as the Khyber Pakhtunkhwa Cessation of Payment 

of Arrears on Ady^ce Increments oh Higher Educational 

'Qualificatiph..,Act; 2012. The: appellant has challenged the 

vires of the. said. Act. Identical .appeals including service 

-appeals .No. 90.1. to ;903:.pf 20-14. have already been admitted, 

to regular hearing.. .

. .‘Points urged need consideration. Admit. Subject to 

■ . deposit of security -and process .fee-within UO days-, notices be 

issued to the respondents for written reply for .15.6.2015 

■ before .$3 at;,G^p .Court A/Abad

20.4.2015
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Chairman
Camp Court A/Abad
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Appellant in person and-Mr.Jamshed Awan, Assistant 

(lit) falongwith -.Mf Miihammad Biiai,G,P. for respondents 

,preseht>Requested fonadjoumnierit: ■TG..come’^ for.written.

15.6.2015 V-

■'.V- • •>;

.-reply/comments on 19.8.2015 before \S.B'. at carhp court 
. A/Abad. .

\
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i • * Ch an• •:
Camp Court A/Abad • : \*.j"- I ' y\• v.,v:x: ,: • • t
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'Form- A
FORM OF ORDER SHEET

!
„ / Court of_ 

Case No., 5;78/2014

Order or other proceedings with signature of judge or MagistrateDate of order 
Proceedings

S.No.

321

The appeal of Mr. Samiullah resubmitted today by 

him, may be entered in the Institution register and put up to the 

Worthy Chairman for preliminary hearing. .

24/04/20141

REGISTRAR

This case is entrusted to Touring Bench Abbottabad for 
preliminary hearing to be put up there on i1 •^ f ! ^ ^ h _V2

p

r
X "i .



V.

The appeal of Mr. Sami Ullah son of Gul Badshah DPE GHSS Nawan Sheher Abbottabad recdved 

today i.e. on 08 .04.2014 is incomplete on the following score which is returned to appellant for 

completion and resubmission within 15 day.

Copy of departmental appeal is not attached with the appeal which may be placed on it.

ys.T,No. V.

Dt. ^ ^
72014.

R] \
SERVICE TRIi^AL 

KHYBER PAKHTONKHWA 
PESHAWAR.

Mr. Sami Ullah appellant

Resubmitted with the remarks/request that impugned Act (KPK ACT NO 
IX OF 2012 dated 15/05/2012) was promulgated and appellant withdrew his 
execution petition pending before KPK Service Tribunal, with a view to 
challenge the vires of said Act through Writ Petition.

Initially appellant challenged it, in Constitutional Petition (Writ 
Petition) before High Court and on 25/03/2014, the Honourable High Court 
decided the law point in this respect at Para 04 of the its judgment that 
Service Tribunal has its own jurisdiction to decide the matter involved in 
said Act. Thus instant Service appeal is filed under the High Court Order

Moreover the requirement of departmental appeal u/s 4 of the KPK 
Service Tribunal Act is not possible as final authority for promulgation of 
Act is Governor KPK and there is no appellant authority available in the 
department who entertained such departmental appeal, and the said issue is 
resolved by High Court in judgment dated 25/03/2014 which is already 

annexed with appeal as Annexure E.

Under the above circumstances it is requested that instant service appeal 
may please be fixed for further legal process before Honourable Tribunal.

^■=VVVV\ UUgJU
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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

Slprvice Appeal No: "7^ of2014*

Samiullah S/O Gul Badshah, Director Physical Education, Government 
Higher Secondary School Nawan Shehr Abbottabad, R/O Village Dalloldiel 
Teh & District Lakhi Marwat, presently Nawan Shehr Abbottabad.

Appellant

Versus

Government of Khyber Palditunkhwa through Secretary Finance Department 
Peshawar and 04 Other. Respondents

SERVICE APPEAL

INDEX
,;i

PAGE NOANNEXURESDESC: OF DOCUMENTSS.No
1 to 5Memo; of Service Appeal1
6 to 7ACopy Judgment Dated 21/7/2009 

passed in Service Appeal No 1036 

of2007

Copy of Act (KPK ACT NO IX 
OF 2012 dated 15/05/2012)
Copy of Service Tribunal Order 
passed in execution Petition 

Copy of Peshawar High Court

order dated 25/03/2014

2

8 to 10B3

11C4

12 to 20D5

I

(SamiJiriah) 
Appellant m person

Dated 05/04/2014

i.

,1-



■' C- BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.m'

Service Appeal No: of2014

Samiullah S/O Gul Badshah, Director Physical Education, Government 
Higher Secondary School Nawan Shehr Abbottabad, R/O Village Dalloldiel 
Teh & District Lakhi Marwat, presently Nawan She^r ^bjDott^ad.

Appellant

1 Government of Khyber Pakhtunkhwa through Secretary Finance 
Department Peshawar.

Versus

2 Government of Khyber Palditunkhwa through Secretary (Elementary & 
Secondary Education), Department Peshawar.

3 Director of (Elementary & Secondary Education) Department, Khyber 
Pakhtunkhwa Peshawar.

4 Accountant General Khyber Pal<htunlchwa Peshawar.

5 District Comptroller of Accounts, Abbottabad.
Respondents

SERVICE APPEAL IS BEING FILED WITH OUT DEPARTMENTAL APPEAL
WHICH IS IMPOSSIBLE IN THE CIRCUMSTANCES OF THE CASE AND THE
SAME LAW POINT IS ALSO DECIDED BY THE PESHAWAR HIGH COURT, 
ABBOTTABAD BENCH IN WRIT PETITION NO 159-A OF 2014, FILED 

APPELLANT AND OTHERS AGAINST THE IMPUGNED ACT.

APPEAL UNDER SECTION 4 OF KHYBER PAKHTUNKfiy/A
- " 'a ■

SERVICE TRIBUNAL ACT 1974, AGAINST THE IMPUG^D

“KHYBER PAKHTUNKHWA ACT NO. IX of 2012” (piYBER
■ r';,-

PAKHTUNKHWA CESSATION OF PAYMENT OF ARREAIiS : C)N 

ADVANCE INCREMENTS ON HIGHER EDUCATlQEIAr

QUALIFICATION ACT, 2012) WHICH IS UNCONSTITUTIQNAr.
WITHOUT LAWFUL AUTHORITY, ARBITRARY, PERyERSE,

A«-60^!tt6d 
«b4 filed, DISCREMINATORY’ AGAINST THE PRINCIPAL OF NATURAL

JUSTICE AND INEFFECTIVE UPON THE APPELLANT’S RIGHTS 

ill OF ADVANCE INCREMENTS, GRANTED IN SERVICE APPEAL



NO 1036 OF 2007 ACCEPTED BY KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL PASSED ON 21/07/2009 ALONGWITH ALL . 

BACK BENEFITS WITH EFFECT FROM HIS RELEVANT DATE OF 

CLAIM.

PJRAYER:-

ON ACCEPTANCE OF THE INSTANT SERVICE APPEAL, 
DECLARED THE SAID ACT (KHYBER PAKHTUNKHWA ACT 
NO.IX of 2012) AS ILLEGAL UNCONSTITUTIONAL 
INEFFECTIVE UPON THE APPELLANT’S RIGHTS OF 
ADVANCE INCREMENTS AND RESPONDENTS BE 
GRACIOUSLY DIRECTED TO GRANT RELEVANT ADVANCE 
INCREMENTS (ALREADY DECIDED ON 21/07/2009) TO TEDE 
APPELLANT WITH EFFECT FROM THEIR RELEVANT DATES 
OF CLAIMS WITH ALL BACK BENEFITS.

Respectfully Sheweth,

FACTS

1) That appellant being Director Physical Education was granted 

advance Increments on his higher qualification of (M.A/M.Sc) on the 

basis of acceptance of his individual Service Appeal by this 

Honourable Service Tribunal and passed judgment on 21/07/2009 at 

Camp Court Abbottabad. Copy of said Judgment is annexed as 

“Annexure “A”.

That when respondents’ after passing long time’ did hot implement 

the existing judgment of Service Tribunal, appellant- filed execution 

petition before this Tribunal, but an Act “Khyber Palditunlchwa 

cessation of payment of arrears on advance increments on higher 

education qualification Act” (KPK ACT NO IX OF 2012 dated 

15/05/2012) was promulgated/published by the respondents. Copy of 

Act no IX is annexed as Annexure “B’’.

2)

That appellant withdrew his execution petition with the reason, to 

challenge the vires of impugned Act through Constitution Petition
3)



(Writ Petition) before Peshawar High Court. Copy of Service Tribunal 

Order passed in exeeution Petition is annexed as Annexure “C”.• 5

4) That appellant and others challenged the vires of impugned Act 

through the Writ petition before Peshawar High Court Abbottabad 

Bench, which was decided/disposed of, with the law relating to 

jurisdictional matters in the prevailing issue, and High Court held that 

remedy by way of Service Appeal before the Service Tribunal is 

available to the appellant against the impugned Act. Copy of High 

Court Order is annexed as Annexure “D”

5) That in pursuance of law as decided by High Court in appellant’s Writ 

Petition, the instant service appeal is being filed with out departmental 

appeal, as under the law, it is not possible because the is no appellate 

departmental authority available, above the Governor KPK who is the 

promulgating/issuing final authority of impugned Act, Hence this 

Service appeal inter alia on the following Grounds.

Grounds

a) That it is undoubted fact that respondents illegally, snatched the legal 

rights of the appellant in an uncivilized way in a very, haste manner, 

which is against the equity and there is no single example is available 

in the civilized society.

b) That it is admittedly proved that Service Tribunal passed its Judgment 

on 21/07/2009 and respondents did not implement it after passing long 

period of 04 years, while 90 % of same cases has already been 

implemented, thus gross discriminatory treatment is involved in the 

case of appellant and the said Act is against Article 25 of the 

Constitution.



"T-.

That the action of respondents is admittedly arbitrary capricious 

unjust and against all norms of justice and against Tribunal Judgment 

and order as well as constitution of Pakistan.

c)1 ■

Z ■

That impugned Act (Khyber Pakhtunkhwa Act No IX) is admittedly 

against the Article 25 of the Constitution as well as Constitution it 

self, according to said Act advance increments taken before issuance 

of Act (15/05/2012) would be legal, correct and valid but the same 

rights of advance increments (execution Petitions) would stand abated 

as per impugned Act, Such kind of target date of any Act/Notification 

/Memorandum/letter is not only illegal, against law but also against 

the Constitutional rights of the petitioners and in this respect the 

Learned larger bench of Supreme Court decided the same matters in 

(1991 SCMR 1041) (relevant at para 33 page 1092) thus liable to be 

declared illegal.

d)

That under the law provincial assembly has no power to change the 

nature of constitutional rights/Article nor pass any Act which is 

against to any Article of Constitution and the impugned Act cannot be 

passed in the presence of Article 25 of the Constitution.

e)

That Constitution cannot allow pick and choose types of colourful 

activities between the citizens thus impugned Act is unconstitutional.
f)

g) That it is an admitted fact that under question Act is the matter of 

great public importance.

That appellant, who is once again dragged into litigation, that his 

grievances have been solved completely by this Honourable Tribunal 

by accepting his service appeal on 21/07/2009, but respondents 

published an illegal impugned Act, thus the conduct of the 

respondents is uncivilized in the civilized society and as such requires 

indulgence of this Honourable Tribunal by awarding appropriate 

punishment to the respondents

h)
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It is, therefore, respectfully prayed that on acceptance of the instant 

Service appeal, this Honourable. Tribunal may please.be declared the said 

Act (Khyber Palditunlchwa Act No. IX of 2012) as illegal unconstitutional 

and respondents be graciously directed to grant two advance increments of 

(B.A/B.Sc & M.A/M.Sc) to the appellant with effect from his relevant dates 

of claims, decided in service appeal no 1036 of 2007, with all back benefits 

in the interest of natural justice.

e

Any other relief for which the appellant is entitled, and the same is not
in favour of theasked/prayed specifically, may very kindly be grant 

appellant. ^

^llah) 
ant in person

Dated 05/04/2014
Ab

Affidavit

1, Samiullah S/O Gul Badshah, Director Physical Education, 

Government Higher Secondary School Nawan Shehr Abbottabad, R/O 

Village Dallokhel Teh & District Lakhi Marwat, presently Nawan Shehr 

Abbottabad, do here by affirm on oath that contents of instant appeal is 

correct and true according to my best knowledge and belief and nothing has 

been suppressed from this Honourable Tribunal and this instant appeal is 

first appeal & same nature of any other appeal is noy'pending before 

Honourable Tribunal /

Dated 05/04/2014
Appellant in person 

DEPONENT

p
o~in

miimnJs
Q>
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• BF.I-ORE THE bTWFP SERVICE TRIBUNAL CAMP COURT ABBOTTABAD.••••'.

I.Appeal No. 1036a007 ij i
ii ;

Dale of inSlitulion - 23.1 U.2007 
Dale ofdeci.'iion --21.07.2009 'll!S:r 1i •;

.Snmiullah Dii'ector Physical Education Government I-Hjjher Secondary School, 
Nawaftahehr I'eli.sil and Distrct Abboltlabacl !•(Appeiianl)

i

i
VI-R.SU5

.
1. iDirecior Secondary' Schools and Literacy N.W.P.P.Peshawar..
2. Executive District.Officer Schools and Literacy Abbottabad.
3. Sccreiary Schools and Literacy N.W.P.P-Peshawdr.
4. Sccieiary Finance NWFP Peshawar..................................................

• 1..-t
I

(Respondents) ' ■
1

j •ll^:
Appeal under Section 4 of NWFP Service Tribunals Act 1974 for the grunt ofltwo 
iiUvunce increments for possessing higher qualil'ication of M.Sc and. directing'.the 
Respondents to allow the same to the unpellant-. i -'j ';tj i

\

I ^iil ;Sa.rdar Lai IChan, Advocate ... 
Mr. Jamal .Abdul Nash. A.G.P

For Appellajit. j ij 
For Respondents.;!

iit!' i

MEMBER.
MEMBER.

i;SYED MANZOOR ALI SHAI-1. 
MR. BiSMILL-AH SI-LAH......... • 1

:•:

• .lUlDOMENT ■

1;
■ -•■•t'l-

SY-ED MANZOOR ALT SHAJ-J. MEh-fBER : This appeal has been filed hydthe! ■
• ■*'

oppelbni for grant of two advance increments for possessing higher qualification of JVl^Sc!
i!

and directing Ihc Respondents to allow the same Iq the appellant • !

Brief facts of the case are that.'(he appellant is working in Education! 

Department as a Director Physical Education in B.'f.S i ti at Gdvernntent Higher Se-condiiry -

2.-
'i'i

I

:
School Nawanshchv Abbottabad. The uppcllurii is .scU;cicc.af the NWFP Public- Service

C'nmini.s.siun as l,hrcelorPhysical Education in 11.ITS l(i und \yas appointed at Oover-;mont 

Migh Secondary School Gumbat K.ohat.and was :mbsei|uently,traiisferred to Government 

i-iighcr Scconcbry School Na.wtinshchr. The. .prcsciihcd qualilkiition for the poh-'bf- 

ihrocior PHysicnJ Education is B.A/B.Sc plus/Diplo.ma While the appellant is M.Sc frc3m
. V' •. . ■ ■ r

Gomiil I hiivcr.silh Dera f.xmail Khan NWl-T. The :';()K-li:inl' i.s ciUillai for I wo advance 

incromcnis \-idc Government of NWTP T-'lnimL-e bcpuriiucnt Nolificuiion No. (SR-'*.') 2-

‘^4

■ .

■ 'i •V

ihc

145./97 VOI dated- 14.3.1998 and Notilicaiion No. FD'fSIl-Y) 2-145/98 dated 31.S.1999. f-

i

i
V

i

k
1

r
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. V
jfhc : t-:duc;uion Dcpiirtmeiit has granted two advance Increments to the Director 

Rdvication (s) who are also possessing higher'qualincatiDn of.M,Sc in this fegaj^'The

□ppellani rcqacstcc! to the Department for two advance inergments but no positive response 

has been received. The appellanl submiUed appeal to departmental'appenaie author^' for 

. The statutory period of 90 days has'sinee elapsed hence this appeal. ’

sumnyoned. They appeared through : their 

Levied, the appeal and denied the.claim--bf tire

fT •
h

grant of increments

The respondents 

j'cprescnlatives, submitted written reply 

appellant.

were

, con
•i; >•:

:i I71 :
: i;heard and,record perused.Argu menu . c4.

learncl ocunsel for ftc appollool argoed lhat the denial of increments i|atV get
•[’he5.

covered by any rules and law. The appellant has been discriminated which is a^nst
: 'i l--i ■ •

appellant has been deprived from his right for whjchhe 

of Respondents'^iWainst the- law and is violation of

not

Article 25 of the Constitution, The 

.is Uuvfully entitled. The action
i

estahhshed principles of equity and iusticc. He prayed.that dre appeal may be aceeptep.

rules the appellant is not entideb;lor 2

discviminati'pn on the-part, ol 

is under the Law and Rules. 1 here is

The learned A.G.P argued that .as per f6.

■ advance increments being teaching■ staf;’. There is 

.Respoiuicnls.'. I'hc action of the Respondent

He prayed that.the appeal may be dismissed.

Keeping in view the arguments regarding discriminatory

no

no
- ;!

- violation.
treatment with the

7.
;t with the directibus tois remanded to tire, respondent departmentappcllanU the case is .•i

and to asccrtain thalconsider the case ofxhc appellanl for IhclBranf ofudvanoe incrcmenls 
the appcllam of Ihis'appcei is a person similily pjaced wilh ihese who had been ijraaied . 

,He same advance incremenis. The parties are,J.owovcr, left io bear d.cir own ensls. File be

consigned to the record.

.!

•.v

ANfjQll-NCF.D.
2I-.7.2009.

^^K7EITmS?9ZOO]11 ALl SHAH) 

' Cam p Wirt-Abbo ttabad. =

.1

/ .■'(mSMlLLAH SHAH) 
MEMBER.

^4l
H
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Rl^GlSTERED NOn^EXTRAORDINARY

Gr A Z E T T E• GOWIWMENT

Pubiisheci by Authority 

pjsHAWA^rilJEipAY, 15.tH MAY, 2012.

PUOVINCiAL ASgSElVmLy-SECEETAE'IAT 
KOYBER PAKHTUNIiHWA,

NOTIFICATION •
Dated Peshawar, the ISth May, 2012.

No. 1 PA/Khyber ' Pakhtunkhwa/Bills/20i2/207il.-Th8: Khyber Pakhtunkhwa 
Cessation o1 Payment of Arrears on Advance Increments on Higher Educational Qualification 
Bill. 2012 having been passed by the .Provincial Assembly of Khyb.er Pakhtunkhwa on 8'^^ May, 
.2012 and assented to by the Governor of the Khyber Pakhtunkhwa on May, 2012 is hereby 
published as an'Act of the Provincial Legislature of the Khyber Pakhtunkhwa,

. THE ICHYBER PAICHTUNICSWA CESSATION OF PAmENT OF ARKEAES ON 
ADVANCE INCREMENTS ON HIGHER EDCCATIONAL QCMTFICATION

ACT, 2012. .

(PfYBER PAiaiTCNRHWA ACT NO. DC OF 2012),

'{first published a.fter ha viug received, the assent.of the Go vernor of the lOiyber 
PaMitunMiwa in the Gazette of the Khyher Pafditunkinva.

■ \ (Extraordinary), dated the 15^^' May, 20l2). ■

ts
\ .

m
ACT

to cease the payment of arrears aecjaiedon account of advance increments oh
higher educational qiiaJification.

WIEREAS advance increnients have been granted to certain Provincial 
Government employees on the basis, of acquiring or possessing higher educational 
qualification over and above the prescribe educational qualification from time to ,
tinie; !

i

•893
i

i

}

h

.!■

I •



,R PAKHTLINKHWA GOVERNMENT GAZETTE, EKTRAORDINARY, 15th IVIAV, 2012. .■ ?

AJ>Ju TOERE4S the Provincial Governbent vide Notliication No. (PRC)l- 
i/2001, dated 27.10.2001, had already, discoutiiiued the scheme of advance
iticremeuts on higher educatloual qualiOcatiob

and WHEKEAS clue to financial constraints, it is not possible ior Provincial
aecnied from the saitithe claimed and iiuclainied arrearsGovernment to pa.y 

increments;

U is hereby enacted as follows:-

Short title, appUcation and conmencepeiit.- (1) This Act may be 
Khyber PaWitiiulchwa Cessation of Payment of Arrears on Advance Increments 

Higher Educational Qualification Act, 2012. ^

1,

?-)
were entitled to re

and shall be deemed to have taken(3) It shall come into force at once 
effect on and from day of December,,2001.

Cessation of payment of arrears, on. advance increments on Mgter 
edncatLal qnallHcatir-(i) Notwithstanding „^“VWng oontatod ^

SSSHi=iil=S
pursuance of any lette , u 2001 such orders, letters, office memoranda,other instruments Issued hefoie 1.12.2001, sucn oraeis ,

! in.a«c,.«s - ««“ “Sl»’«»,S.. .U.»

shall stand abated.

ou.

J
Anv order made, Instmction issued, decision, judgment

cur. or T,,bu.., iurW«

“mi!’lsr.d rd°“S«n»4 U, tu. d... «l
and any amount already paid theye-uuto 
arrears thereof shall be deemed to have 
recoverable from the recipient Govermnent employees.

.(2)

aecohiit of advance increments 
been validly paid and shall not be

oron

I I

?

i



'

KHYBER PAKHTUNK'HWA GOVERNMENT GAZEn'E, ECTRAORDINARY, 15th MAY, 2012.

HemovaJ ol diificnJties,' If auy difficult arises, in giving- effect t;n the 
provisions of this Act, the Provincial Governinent may make suc’ii orders as it may 
deonn just and(?.i{t}itab!e„

'.I.

4. Repeal." Tiie laxyher PaRlitnuitliwa Cessatioa of Pajaneiit of Arrears 
Advance Increiueuts on Higher Editcatioiral Qualification Ordinance, 2012 (lOiytoer 
Oakhtuiddiwa Ordinance NO. I of 2012), is hereby repealed.

on

BY ORDER OF M’R. SPE.4I^ER
.‘I

PROVINCIAL ASSEMBLY OF'KHWER 
. PAKHTUNICmVA

I (AMANOLI^-i)
Secretart ■

Froviucial Assembly of Khyber Palditunldnva

triiitccl iviui iJiiblislied by tiie Mniiciger,
Slaty, it Pig. Deplt., Khybcr PalvJitiiiikJiwn, Pcshawnr

• !
U

P
'■!

i

j
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j
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BEFORE KHYBER PAKHTUNKHWA SERVICE TRE^|(AEyfffcv^

PESHAWAR g| (7’ S
. .\ ^ <7-5liA ;’r /if)

Implementation Application No -

:••

IN

i■ Service Appeal No 1036 of 2007.

Samiullah S/0 Gul Badshah, Director Physical Education, Government 
Higher Secondaiy School Nawan Shehr Abbottabad, R/O Village 
Dalloldiel Teh & District Lakhi Marwat, presently Nawan Shehr 

Abbottabad.
fApplicant :
i

\
f

Versus

A
Director of (Elementary & Secondary Education) Department Khyber 

PalditunKhwa Peshawar and 03 other

Px^spondcnts

i.

Petitioner in person, M7S Zubair Ali, ADO for respondents No^ 

' Muhammad. Supdt. for respondent No.4 with
20.01.2014

1 to 3 and Irshad 
Mr.Muhammad Tahir Aurangzeb. G.P for the respondents present.

ol:' 2012 movedNo, 120nelilioncr in implcmcnLalion petition
ithdrawal of the implementation petition on the ground

of Act of

i
application for w 

that he is going to move 

2012, namely Act of Khyber 

Arrears on Advance Increments on 

Qualification.

the High Court and challenge vires
Pakhtunkhwa for Cessation of Payment of

i

I
r .■

acquisition of Pligher Educational

of. the above, this implementation/execution petition is 
File be consigned to the record-^^^;^^

In view 

disposed of as withdrawn.

ANNOTJNCIED j, 
20.01.2014

vr-

-i
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Writ Petition No. of2014

1) 'Muhammad Fayaz Avvan S/0. Muhammad Urfan, Junior Pharmacy 
Technician, Ayub Teaching Hospital, Abbottabad. R/O; House No K: 
240/10, Kunj Jadeed, Abbottab.ad,

2) Muhammad Daud Qureshi S/0 Masood Ur Rehman, Junior Phai'macy 
. Technician, Ayub Teaching Hospital, Abbottabad. R/O: House No (1452)
Behind Masjid Abu Baldcar, Kdiola Kehal, Teh; & Distt;'Abbottabad.

3) Arshad Klian S/0 Mir Afzal Khan C.T teacher Government High School 
• No 3 (English Medium),, Abbottabad R/o village, Ghumawan, Post Office 

. Nawan Shehr, Tehsil& District Abbottabad.

4) Samiullah S/O--Gul Badshah,'Dhector Physical Education, Government 
Higher Secondary School Nawan Shehr Abbottabad, R/O Village 
Dallolcliel Teh '8c District Lalchi Marwat, presently Nawan Shehr 
Abbottabad. •

5) Flafiz Muhammad Iqbal Khan Qureshi, S/O Muhammad Yousaf Qureshi, 
Theology Teacher, (T.T) Government Centennial Model Secondary (GHS 
No 02) Abbottabad R/O: KL 166, Mohallali Upper Kehal,'Tehsil & 
District, Abbottabad.

6) Qazi Masood-ur-Rehman S/O Qazi Ghulam Jilani, (Ex PTC teacher) C.T 
, teacher, Government Middle School Khoi Maira, Haripur. R/O: Village & 
'.Post Office Khoi Nara, Tehsil & District, Haripur.

7) Nazira Begum'D/0 Jhangir Klian, (w/o Jamshed Klian) D.M teacher 
Government Girls High School Kuthiala, District Abbottabad. R/O: 
Village and Post Office Kuthiala, Tehsil & District, Abbottabad.

Petitioners
Versus

1 .l.,y5» Government of Khyber • Pakhtunldiwa through Secretary Finance
Department, Peshawar.

f 2 . Government of lUryber Palditunldiwa through Secretary Health 
!^.-v ■■ ■■ ■ ■ Department, Peshawar.

^G-'CQovernment of Klryber Palditunldiwa thi'ough Secretary (Elementai7 8c 
Secondary Education), Department Peshawar.

-r' •
• 'i

0
4 Accountant-General Khyber Palditunldiwa Peshawar.

it^'of'^'Qeneral, Healtli & Services Khyber Palditunldiwa, Peshawar.

PvGli3wor
.Ab£?c>cijljoo Gef/cls. •

5
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•

'6 Director of (Elementary & 
Palditunlcliwa Peshawar.

7 Chief Executive,

Secondary Education) Department,
Kliyber

Ayub Medical Complex, Abbottabad. 

8 Medical Superintendent, Ayub Teach!
ng Hospital, Abbottabad. 

pital, Abbottabad. 

Elementary & Secondary

9

10 District Education 
Department Abbottabad.

I I District Education 
Department Haidp

!: Accounts Officer Abbottabad
-■ District Accounts Officer Hari

Officer,
Education

Officer, Elementary & Secondary Educationur.

13 pur.
Respondents

WRIT • FKTTTTnn UNDER ARTICLE 199 OP THE
CONSTITUTION OF ISLAMIC PEPUBLIC

for declaration
OF PAKISTAN 1973, 

“ICHYBER PAKHTUNICHWAthat
CESSATION OF PAYMENT OF ARREARS . ON ADVANCE
INCREMENTS ON HIGHER 

ACT, 2012.
educational QUALIFICATION 

(KHYBER PAKHTUNKHWA ACT NO IX
of 2012) IS 

THE RIGHTS OF THE PETITIONERS, 

WITFIOUT LAWFUL

INEFFECTIVE UPON

unconstitutional, authority,
arbitrary, perverse, discreminatory and against
THE PRINCIPAL OF NATURAL JUSTICE AND LAW 
SETTLED BY SUPREME COURT AND INEFFECTIVE UPON THE 

RIGHTS OF ADVANCE INCREMENTS

AS

OF TFIE PETITIONERS
WHICH IS GRANTED BY KFIYBER PAKHTUNKHWA 

tribunal IN SERVICE 

WITHTFIEIR INDIVIDUAL SERVICE APPEALS
effect FROM THEIR RELEVANT DATES OF CLAIM

■ PRAYER:-

f INSTANT WRIT PETITION
COURT BE DECLARED 

. (KHT BER PAKHTUNKHWA . .
ILLEGAL UNCONSTITUTIONAL 

■ GRACIOUSLY

, THIS 
THE SAID ACT 

ACT - NO.IX of 2012) AS 
AND RESPONDENTS BE 

GRANT ADVANCE 
WITH EFFECT FROM 

OF CLAIMS WITH ALL BACK

, \ AV
directed .

\a INCREMENTS TO THE PETITIONERS 
MATue Co^PEIR RELEVANT DATES 

BENEFITS.

f TOi\i f r--- i M

I

ha-:;:.' ’-RiC-i '- .-I'-iC-

• -r

Ofdms'
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Judgment Shppf-

r
ABBOTTABAD-'BENCH. ■ 

JUDICIAL DEPARTMENT

WP I^o,159-A nf

JUDGMENT .

Date of hearing. -..25/03/2014....:.............
Pet!tioner(s)(Muhannmad Fiaz_Awan and others) 

Petitioner No.. 1 in person....................

^^spmdSt^XGovt of KPK through Secretaiy 

. Department etc).:........./
/,

/■

• t3
.!

■mAhil\ 3l-X

ammad. Fiaz . .Awan and six others

petitioners seek the constitutional

jurisdiction of this' Jlouft: praying, that:

-'■'It is^ - therSfore^ '-respectfully:,
of.

Instant ' Writ Petitsdny-' this: 
Horsourabie>/:ourt may please' 
be deciare.d the' said Act: 
(Khyter. ' Pakhtunkhwa-- Act]- 
No. IX '-'df m-t2} -■ as ■■ illegal^' - 
usiconstltutlbnal- ' _1_
respondents ■, be " graclo'usly 

.directed to 'grant advance 
Increments ^

to the
petitioners ’ 'mrlth.. effect. ■ from

fie o' ro be' d'a/jy ■■■( rue

CATKn!«?er

Abf)ot.tebi^Beh:



• ^

, -2

wsth 'aii-backs-benefits in-the ' 
snterestof natural justicB. rr_

2. Admittedly^ .. . • petitioners , are

Government eixiployees.,- serving .in Health

and - Education departments of the

Government of KPK, as Junior Pharmacy

. Technician, and Teachers Computer-

Operator at Abbottabad; and. Haripur. The

petitioners have earlier filed separate

appeals before, the Khyber Pakhtunkhwa

Service Tribunal/.. Peshawar, praying fori

•grant of advance increments bn acquiring

higher qualification, which were accepted

vide order dated 12.05.2009, 21.07.2009

1 and 21.12.2009.. The respondents did not

file appeal against the.said decisions of the 

However, :when-.- the ' saidTribunal.

judgments of-the .KPK Tribunal could not be 

implemented, the petitioners filed petitions

for implementation, of the said decisions 

before the Tribunal and.jn the meanwhile,

the respondents promulgated.. 'Khyber

Pakhtunkhwa 'Cessation of Payment of

Arrears on Advance 'Increments on
^ Truf! Copy . . 'C

■ j ■

Una^f S0<i7SAi.ts 0/-oVni‘
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3

Act/

2012' NIo.IX

of 2012) • published in-the‘‘Gazette of the

Khyber Pakhtunkhwa (Extraordinary) dated

. 15th May, '2012 Thereafter,- the apex

Court in Civil Petition No.360 of 2013

involving similar dispute, of implementation

of judgment passed by Service Tribunal has

given the following obseryation:-

"A bare reading of-the above 
sections 'from ' ‘ Khyber 

'■ " Pakhtunkhwa'--Act of
'■ 2012 ■ makes'Mt .'[Crystai -dear _ 

that whatever _ benefit the 
petitioner -'Was- claiming

12.5,2009, has been nullified.
by the

■'intendment ■" inclear • " • 
unequivocal ■.■■tetmsr ' 'while 
vires of the said-Act have not
been "challenged- -befote any

rr

The petitioners in - view of ' the said
\

• withdrawn theirobservation,

implementation /, • iexe.Gutjon . petitions

pending before Service Tribunal with a view

to cha.ilenge the vires, of-said Act'through

instant Constitutional petition.
■-

CerWTrM Of? rro(-:- Copy-

'’OOp)'OL''
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petitioners before the Service Tribunal, who 

is competent Mega! forum to decide the

grievance - of the ■ petitioners. In the 

aforementioned case, the apex Court has

observed that;

'‘"From the'atbue^cite'd cases,- 
Bt. is evident Mat Jt has .been
consistentiy heid inter aiia
by this Court.'-'that a civil
servant if .is aggrieved bv a
final' ordetr '.m^hether- oriainai

- or apnellateir'-.passed .by ■■ a
departmental - authoritv in

''respect-' of '.his 'terms ..and
conditions, his remedy, if

anwavany, ss
before the. Service • Tribunal

' even where the case 'involves',
■ vires of-a particular. Service
Rule or a notification or the

' whether •;questioPf 
accused civif servant can

to be

an-

the . right 
represented . -by. 
before'' the '-Esiquiry Officen . 
We -are-'inclined' to. hold that .

claim
:-a ■■ counsel'

Statutory- rule or • a •• a
rsotificatsdn ■ ad-verselv'- affects 
the terms and conditions of a. 
civil servant, the same can 
be treated •■a"s an order. in
terms of''subsection ft) -of 
'section 4 of the -Act-in - order
to file :an 'appeal before the

■ Service TribunaL'- However^
thein the present' case, 

petitioner''s - case is - founded 
solely on '. the -[■ ground of 
discriminatory .Treatment In 
violation of'Article ''25 of the

' Cdnstitution-and'not-because, 
■ .of any, breach

be J'r'ue Copy

0^^
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provision 
Servants Act 
rule.

- the Civii
or any service 

Pu rth ersii'ore 
question in voived,. I 
importance as" it .affects' al! '

, ■-awe? ... future ■ 
' Ponssoners and^. '
fails within the '

the

•. the

therefore^
c/a.se- r3;,.of ,^rS7l4 of

the Conststution, ■
that hp,

IMUSdictian ' Qf . -

. The .

Howeverr

the
i&®L_Sery/ce

of

rights.
SendS^ Tribunal 

■ IMrisdiction ■ i 
funded/.

have •
ilLoase: Wha/rh •

_ . P~-—khe: teirnmc-
■ OmiMltiohs - hf 

- overs ■
and.

■service.if it • invnhirtp^sp

tin rs
the

■of the
rr

'- •.•,'(Emphasis

In view of the aforem'ention

down by the

ed principle laid 

apex Court, the petitioners 

may approach to the Service Tribunal
, if so.

advised. This Court 

under Article 

of.,; Islamic

Pakistan, 1973 \bnd...the

Constitutionalm

Jurisdiction 199 of the
Constitutional,

Republic of 

bar. contained in 

of, 1973, as 

Terms and conditions'

Article 212 of the Constitution 

the matter relates to

of the service; .of- the: '
2 petitioners. IS not

competent to. assume, jurisdictidn, whenc, yd7edi(p
'^•'f^U^Copy:
\

Pes/iaiv ■'■X'iVJf nigfrCoart 1.

V

1
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remedy by way of -appear' before the
!

Service Tribunal , is; available to the

petitioners .against •'the vires of the Act

(ibid) or infririgennent 'of-’fundamental rights

guaranteed in Article 25 of the

Constitution.

Accordingly-, ..for the reasons stated5.

hereinabove, this petition is 'disposed of in

the above terms.

Annogjrsced:

.1'

*/M.5.Awan/*

■ Cert .1/7 e

Pesh^'wJi r:‘ql> Cc-ri 
,AbbGt(^bjJ A

U/io.c.-/ iv‘Cj7.S /'riiv-
I

)■

S' •

tl

1,-

\l

I,

,|i/
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■ 'L‘ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR• ft

Service Appeal No.578/2014 
Sami Ullah, DPE, Abbottabad. Appellant

VERSUS

1. The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

2. The Secretary, Elementary & Secondary Education Department, 
Khyber Pakhtunkhwa, Peshawar.

3. Director (Elementary & Secondary Education), Khyber Pakhtunkhwa, Peshawar.

4. District Education Officer, Elementary & Secondary Education, District Abbottabad.

5. The Accountant General, Khyber Pakhtunkhwa, Peshawar.

6. District Comptroller of Accounts, Abbottabad.
Respondents

^»*f#PARAWISE COMMENTS ON BEHALF OF RESPONDENT NO.I

Preliminary Objections: ;
s’

■1i) That the appellant has no cause of action. -i;

tlii) That the appellant has no locus standi.

.if.'ill) That the appeal in hand having no merits is not maintainable.

iv) That appeal is time barred.

v) This Honourable Tribunal lacks jurisdiction to entertain the appeal.

Vi) That the appeal is bad for mis-joinder and non-joinder of necessary parties.

Vi

I
•;!,Facts:

1) Need no Comments by Respondent No.l.

2) Incorrect. The Bill regarding cessation of Payment of Arrears on Advance Increments 
on Higher Educational Qualification Bill, 2012 has been passed by the Provincial 
Assembly, Khyber Pakhtunkhwa, assented to by the Governor, Khyber Pakhtunkhwa 
and notified by Secretary, Provincial Assembly vide Notification No.PA/Khyber 
Pakhtunkhwa/Bills/2012/20711 dated 15.05.2012, in the shape of Khyber Pakhtunkhwa 
Act No.IX of 2012 and has attained the status of law. The said Act has not been 
promulgated by the Respondent No.l.

>ii
■ "'i

.
f|'>':i
I

■. .V

3) Need no comments by Respondent No.l.

I'4) Need no comments by Respondent No.l.

• .f
5) Incorrect. The mentioned Act has been notified/promulgated by the Secretary, Provincial 

Assembly and not by the Respondent No.l.
Cont'd Next PaQe-f21

■?Before 5TJPC
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Grounds:

a) Incorrect. No legal right of the appellant has been snatched by the Respondent No. 1 
rather the mentioned Act has been notified/promulgated by the Secretary Provincial 
Assembly after approval by the Governor, jKhyber Pakhtunkhwa in the best interest of 
public exchequer/public at large. !

Incorrect. Appellant has not been subjected to discrimination by the Respondent No.l 
Incorrect. As mentioned in preceding Paras.

Incorrect. As mentioned in preceding Paras.

Incorrect. Being legislative/law making body, the Provincial Asseitibly has the 
constitutional power to make fresh law/amend the existing law in the larger interest of 
public. Hence the Act passed by the Provincial Assembly is as per law and constitution 
of the country. The august Supreme Court of Pakistan, Peshawar High Court as well 
as this Honorable Tribunal has disposed/dismissed numerous cases regarding grant of 
arrears in light of above cited Act. ^

Incorrect. As mentioned in above Paras.

As replied in above paras.

Incorrect. No illegality has been committed by the Respondent No.l.

b)

c)

d)

e)

f)

g)

h)

It is therefore, humbly prayed that appeal of the appellant may be dismissed being 
without merit. !

SECRETARY TO GOVERNMENT 

OF KHYBER PAKHUNKHWA 

FINANCE DEPARTMEN 
(RESPONDENT NO.l)

I

Before ST J PC
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR.

Service Appeal No.578/2014 
Sami Ullah, DPE, Abbottabad. Appellant

VERSUS

1. The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

2. The Secretary, Elementary & Secondary Education Department, 
Khyber Pakhtunkhwa, Peshawar. ;

3. Director (Elementary & Secondan/ Education), Khyber Pakhtunkhwa, Peshawar,

4. District Education Officer, Elementary & Secondary Education, District Abbottabad.

1
5. The Accountant General, Khyber Pakhtunkh\ya, Peshawar.

6. District Comptroller of Accounts, Abbottabad.
Respondents

PARAWISE COMMENTS ON BEHALF OF RESPONDENT NOJ

Preliminary Objections;

That the appellant has no cause of action.

That the appellant has no locus standi. '
1 ■

That the appeal in hand having no merits is not maintainable.

That appeal is time barred. |
This Honourable Tribunal lacks jurisdiction to entertain the appeal.

1

That the appeal is bad for mis-joinder apd non-joinder of necessary parties.

i)

ii)

iii)
iv)

V)

Vi)

Facts;
Need no Comments by Respondent No.l.

Incorrect. The Bill regarding cessation iof Payment of Arrears on Advance Increments 
Higher Educational Qualification Bill, 2012. has been passed by the Provincial 

Assembly, Khyber Pakhtunkhwa, assented to by the Governor, Khyber Pakhtunkhwa 
and notified by Secretary, Provincial Assembly vide Notification No.PA/Khyber 
Pakhtunkhwa/Bills/2012/207n dated 15.05.2012, in the shape of Khyber Pakhtunkhwa 
Act No.IX of 2012 and has attained the status of law. The said Act has not been 
promulgated by the Respondent No.l. i

1)

2)
on

t

3) Need no comments by Respondent No.l.

4) Need no comments by Respondent No.l.

5) Incorrect. The mentioned Act has been notified/promulgated by the Secretary, Provincial
Assembly;and not by the Respondent No.l.!

i Cont'd Next PaQe-f2^

Before ST jPC
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Grounds:

{

a) Incorrect. No legal right of the appellant has been snatched by the Respondent No.l 
rather the mentioned Act has been notified/promulgated by the Secretary Provincial 
Assembly after approval by the Governor, Khyber Pakhtunkhwa in the best interest of 
public exchequer/public at large.

Incorrect. Appellant has not been subjected to discrimination by the Respondent No.l 
Incorrect. As mentioned in preceding Paras.

Incorrect. As mentioned in preceding Paras.
Incorrect.
constitutional power to make fresh law/amend the existing law in the iarger interest of 
pubiic. Hence the Act passed by the Provincial Assembly is as per law and constitution 
of the country. The august Supreme Court of Pakistan, Peshawar High Court as well 
as this Honorable Tribunal has disposed/dismissed numerous cases regarding grant of 
arrears in light of above cited Act.

Incorrect. As mentioned in above Paras.

b)
c)

d)

e) Being legislative/law making body, the Provincial Assembly has the

0
g) As replied in above paras.

Incorrect. No illegality has been committed by the Respondent No.l.ri)

It is therefore, humbly prayed that appeal of the appellant may be dismissed being 
without merit.

;i JL•I •

SECRETARY TO GOVERNMENT 

OF KHYBER PAKHUNKHWA 
FINANCE DEPARTMENTS^ x, 

(RESPONDENT NO.l)
<1

;

Before ST IP-C
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Before the Honorable Khyber Pakhtunkhwa Service 

Tribunal Peshawar Camp court abbottabad.

Appeal No. 578/2014

Samiullah Appellant

VERSUS
Govt: of Khyber Pakhtunkhwa & Others Respondents

Para wise Comments on behalf of Respondents No. 2 to 4.
V

X

Index

Sr.No Description Page Nos Annexures
I

Comments alongwith affidavit.1 1 to 3

2 Copy of judgment. 4 to 6 “A”

Dated: /07/15
Dis^tr^Education Offii

Abbottabad. '\ ^ 

(Respondent No. 4) /

r

'J
I

*

i



Before the Honorable Khvrkr Pakhtiinkhwa SKRvirF
Tribunal Peshawar Camp court abbottarao.

Appeal No. 578/2014

Samiullah .Appellant
VERSUS

Govts of Khyber Pakhtunkhwa & Others Respondents

Para wise Comments on behalf of Respondents No. 2 to 4. 

Respectfully Sheweth:-

Comments on behalf of respondents are submitted as undpr;-

PRELIMINARY OBTECTIQN:-
1. That the appellant has no cause of action to file the instant appeal.

2. That the appeal of the appellant is time barred. Hence liable to be dismissed.

3. That the instant appeal is not maintainable as there is no final order.

4. That the appellant has filed the present appeal to pressurize the respondents.

5. That the appellant has not come to this Honorable tribunal with clean hands.

6. That'the appellant is estopped to sue due to his own conduct.

7. That the instant appeal is not maintainable due to non-joinder and mis-joinder of 

necessary parties.

8. That this Honorable Tribunal hasn’t got jurisdiction to entertain the present petition/ 

appeal as this Honorable Tribunal is not a Constitutional Court, hence this appeal is liable 

to be dismissed.

9. That the vires of Act were challenged in the appeal, the Act was promulgated in the best 

public interest & the advance increments were not settled to be paid at the time of joining 

of service.

10. That the legislator has authority to legislate as they have mandate to do so by a recognize 

process and services law do not provides the provision of judicial review, hence appeal is 

not tenable.

11. That the appellant is at liberty to join service after due process of law equivalent to his 

qualification & the Government is not bound to pay advance increment.

Factual objections:-
1. In reply to Para No. 1 of the appeal it is submitted that judgment of honorable tribunal has 

lost its efficacy for the purpose of implementation by clear intendment through sections 1 

& 2 of Khyber Pakhtunkhwa cessation of payment arrears on advance increments onr
higher education qualification Act No. IX of 2012.



w
^ 2. That para No.2 of the appeal is incorrect as composed hence, denied. The Act was

passed by the Provincial Assembly and assented by the Governor KPK who isn’t party in 

the present appeal. The answering respondents are bound to obey the will of the 

legislature & cannot deviate from any provision of enactment.

3. That para No. 3 of the instant appeal relates to the judicial record.

4. In reply to para No. 4, it is submitted that due to the promulgation of Khyber 

Pakhtunkhwa cessation of payment arrears on advance increments on higher education 

qualification Act No. IX of 2012, all the execution/implementations petitions 

dismissed by this honorable tribunal. It is further submitted that Mr.Muhammad Haroon 

had filed Civil Petition No 360 of 2013’ before the August Supreme Court of Pakistan 

against the order dated 30/01/2013, passed by this Honorable tribunal and the 

dismissed on 29/08/2013. Copy of the said judgment is annexed as Annexure “A”.

5. That para No.5, of the appeal is subject to proof. Further added that it is the rule of the 

administration of justice that things should be done in particular manner & not by any 

other means, any deviation from the same amounts illegality.

6. That the respondents seek leave of this Honorable tribunal to agitate additional grounds 

at the time of arguments.

Grounds:
a. That ground a. is incorrect hence, denied. Respondents have never snatched any legal

rights of the appellant.

b. That complete reply has already been given in above para No. 1 of the factual objections.
c. That ground c. is incorrect hence, denied.

d. That ground d. does not relate to answering respondents.

e. That ground e. does not relate to answering respondents, 

f That ground f. does not relate to answering respondents.

g. That ground g. does not relate to answering respondents.

h. That complete reply has already been given in above para No. 3 of the factual objections.

i. That the respondents seek leave of this Honorable Tribunal to agitate additional grounds
at the time of arguments.

Under the circumstances, it is humbly prayed that the instant appeal is meritless against 
the law and facts, hence liable to be dismissed without further proceeding.

were

same was

Distric^ducation Office

Abbottabad. 
(Respondent No. 4)

Director (E&SE) Khyber Pakhtunkhwa 
Peshawar.

(Respondent No.3)

7
If) 5o1

Secretary (I ihtunkhwa 
lawaif. Respondent No. 2)

y



^Before the Honorable Khyber Pakhtunkhwa Service 

Tribunal Peshawar camp court abbottabad.

Appeal No. 578/2014

Samiullah .Appellant
VERSUS

Govt: of Khyber Pakhtunkhwa & Others 

Para wise Comments on behalf of Respondents No. 2 to 4.
Respondents

AFFIDAVIT

I, Mr.Zia-ud-Din, District Education Officer (M) Abbottabad, do hereby 
affirm and declare that contents of forgoing comments are correct and true according to the 

best of my knowledge and belief and nothing has been suppressed from this Honorable Court.
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A,

(Appeliatp Jurisdiction), 

Present:

j.-

lUtice Anwar:Zaheer,Jarnali 
.Justice Khiljl Arif Hussain 
. Justice ijaz Ahmed Chaudhry

Mr.
Mr.
Mr

;;

...Petitioner
■

Muhammad Haroon .
Versus ^ ^.S,„enta.v& Secondary Education Dept . Harlpur, etc.

RespondentsExecutive District Officer,

t person.
Petitioner:

For official responden'^s: .

29.8.2013

Mr.

Date of hearing.
ij^inGMENl

n.onder Article 212(3) of the
i.mall.l.-Bythlspetltio

; Zaheer
ifdslamic Republic of Pakistan

against the order da

1973, leaye to appeal ls sooght by

ted 30.1.2013- P.assed by tbe

Mj(|iHti4nerM|hammBd-H3raon

:fclBMilertveiiutloh.aBPto«P"

"the Tribunal"), whereby
Tribunal, Peshawar lin short

, wasAppeal No.506/2009

of Payment of 

Act. 2012

, No,49/2012, in service

PakhtunkhNva Gessatlon

.tducatlona'l aualifica-tlor^

os.V&2-ofAKhybfir
.■ r ^^rm^edln^ylewofiect^

Advanceiilncnements on Hiiher
i ^^g^rs pn.

■ i i;yte4er.i?atohkhweAPtNoJXonoi2).

Mfff I w.
- Che t«bpnal dated 12.5.2009

, He has placed reliance 

whereby he was 

•basU'-of quaimcatlon.

the. Judemeot ^of this Court,

held 'I

' ^iadtorithe-benefit of 

■■■I'-S ^ ■ As^agalnst-'t-Jearr^

K^^rfcah,cttonLv-ntPddsthdt.dene9t

dvance: increments; on the>
a

upon*
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i. '14 'I n! through implementation application No.49/2012 filed before the Tribunal, cannot
;r";

e;: be allowed to the petitiorier in view of the dear language of section-1 of Khyber;•
i

i.ir
EPakhtunkhwa Act No.IX of 2012, which has made its S8ction-2 applicable with 

retrosbective effect from' 01.12.2001 and. thus, made the said judgment 

unimplementable.

r
I /

[
t;■

17^

i-:-.
We have considered the above noted submissions made before us by 

the petitioner and the learned Addl. A.G KPK and seen thafindeed as per judgment 

of the Tribunal dated 12.5.2009; the petitioner was held entitled for the benefit .of 

advance increments on the basis of hIs higher qualification, but such judgment has 

lost its efficacy for the purpose of implementation by dear intendment through 

sections 1 and 2 of Khyber Pakhtunkhwa Act No.IX of 2012, which read as,under:-

I 4.

■f

• I
s

Short- title,.application and commencGinerit. -11) This Act may be called

■ the Khybder Pakhtunkhwa Cessation of Payment of Arrears on Advance .

:lncrem®nts on Higher Educational Qualification-Act, 2012.

It shall apply to ail the-employees of the Provincial Governmerit. who

were entitled co recelved advance-lncrerhents on higher educational qualirication.

(3) ! H:shall-came into'ifprce at once and shall be deemed-to have taken effect

•;on and ^om l" day of-Oecember, 2001.

ICdssatlon of payment of arrears on advance Increments on higher 
ii : ’ ":f. ' •

• l:; ! leascatlln^ qualiflcatton.— (I)' Notwithstanding anything; contained '.in any

;de(^sio(i’Judgrnent and. order of any Tribunal or Court :ioctbdlng High Court or
: t] 11 ■ .iptiprefrti Court of Pakistan, for the-purpose of any claim for is^ent of arrwfs on

• ' •" laccountor advance ^increments on‘ hl|her educational quaifflcailon sanctioned in
jipursuaj^e of any order,-ietler, office, mBmoranda,. notiricatton. Instructions

' ■ other instruments, issued before •I.-1-2.20.01, such ^orders, letters, office

"1.

{2)

1

:

5

and
.•}

f
J.

imamoranda, nodflcatldhs. Instructions and other inslrumehts shall be deemed to
on the basis

h .
i:be;non.^xlstent,, ceased or ■revoked. and no further claim whatsoever 

i, i |,bf thes^ instrumenls^shall be entertahied and.all cases In respect-of such, claims 
^ fi'E ^tjiEfterkilng In any Court or Trlbun^ Including High Court- and Supreme Court of 
li: ii j;:|p?BWs'tai shall staridobatad.- ■

■ ' i'j orde-f made; -Instruction Issued, decision. Judgment or order of any
■ ii^i|;|ciprt't|r T-rlbunaV Including a-High. Court or;'the Supreme^ Court, implemented 

|V' '|lf'»^6^%'tBiy'befoEe-the Gommencgmentof thls-Act, shall be deemed-to haye-’.baen
' I'!i .VaiJdlV'^da. lssued-afld.^lmplemented:by the date- of commencement of thls-Act;

■ I'ri i .:il j .^d-.Bny'aiiPount already paid there'-undeT 
afreafs,thereof shall be deemed to have been validly paid and shaH not be

. I:.:;.-
, t

:
.i
}

on-account of advance Increments or

I ;[. riBcdverable from'the recipient Gevernnwnt.employees."I ATTESTEDC.‘
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5. A bare reading of the.above sections from Khyber Pakhtuhkhwa Act 

No.IX of 2012 makes it crystal dear that whatever benefit 

claiming through the Judgment dated 12.5.2009, has been 

legIsJSture through dear intendment in unequivocal 

Act have not been challenged beforevany forum.

the petitioner was

nullified by the

terms, while vires of the said

6. : This being the po'sitlon, leave to appeal is refused and this petition is
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Before the Honorable Khyber Pakhtunkhwa SERvirp. 
Tribunal Peshawar Camp court abbottabad.

Appeal No. 578/2014

Samiullah Appellant

VERSUS
Govt: of Khyber Pakhtunkhwa & Others.... Respondents

Para wise Comments on behalf of Respondents No. 2 to 4.

Index

Sr.No Description Page Nos Annexures

1 Comments alongwith affidavit. 1 to 3

2 Copy of judgment. 4 to 6 “A”

Dated: /07/15
Di^tr^Education Offi 

Abbottabad. 
(Respondent No. 4)
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I ^iEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
Tribunal Peshawar Camp court abbottabad.K- ■ •i

Appeal No. 578/2014

Samiullah Appellant

VERSUS

Govt: of Khyber Pakhtunkhwa & Others Respondents

Para wise Comments on behalf of Respondents No. 2 to 4.

Respectfully Sheweth:-

Comments on behalf of respondents are submitted as under:-

PreliminarV qbiection:-
1. That the appellant has no cause of action to file the instant appeal.
2. That the appeal of the appellant is time barred. Hence liable to be dismissed.
3. That the instant appeal is not maintainable as there is no final order.
4. That the appellant has filed the present appeal to pressurize the respondents.
5. That the appellant has not come to this Honorable tribunal with clean hands.
6. That the appellant is estopped to sue due to his own conduct.

7. That the instant appeal is not maintainable due to non-joinder and mis-Joinder of 
necessary parties.

8. That this Honorable Tribunal hasn’t got jurisdiction to entertain the present petition/ 
appeal as this Honorable Tribunal is not a Constitutional Court, hence this appeal is liable 

to be dismissed.
9. That the vires of Act were challenged in the appeal, the Act was promulgated in the best 

public interest & the advance increments were not settled to be paid at the time of joining 

of service.

10. That the legislator has authority to legislate as they have mandate to do so by a recognize 

process and services law do not provides the provision of judicial review, hence appeal is 
not tenable.

11. That the appellant is at liberty to join service after due process of law equivalent to his 

qualification & the Government is not bound to pay advance increment.

Factual objections:-

1. In reply to Para No. 1 of the appeal it is submitted that judgment of honorable tribunal has 

lost its efficacy for the purpose of implementation by clear intendment through sections 1 

& 2 of Khyber Pakhtunkhwa cessation of payment arrears on advance increments on 

higher education qualification Act No. IX of 2012.

. ’*•
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l. That para No.2 of the appeal is incorrect as composed hence, denied. The Act was 

passed by the Provincial Assembly and assented by the Governor KPK who isn’t party in 

the present appeal. The answering respondents are bound to obey the will of the 

legislature & cannot deviate from any provision of enactment.
3. That para No. 3 of the instant appeal relates to the judicial record.
T In reply to para No. 4, it is submitted that due to the promulgation of Khyber 

Pakhtunkhwa cessation of payment arrears on advance increments on higher education 

qualification Act No. IX of 2012, all the execution/implementations petitions were 

dismissed by this honorable tribunal. It is further submitted that Mr.Muhammad Haroon 

had filed Civil Petition No 360 of 2013’ before the August Supreme Court of Pakistan 

against the order dated 30/01/2013, passed by this Honorable tribunal and the same was 

dismissed on 29/08/2013. Copy of the said judgment is annexed as Annexure “A”.
5. That para No.5, of the appeal is subject to proof. Further added that it is the rule of the 

administration of justice that things should be done in particular manner & not by any 

other means, any deviation from the same amounts illegality.
6. That the respondents seek leave of this Honorable tribunal to agitate additional grounds 

at the time of arguments.

Grounds:
a. That ground a! is incorrect hence, denied. Respondents have never snatched any legal

rights of the appellant.
b. That complete reply has already been given in above para No. 1 of the factual objections.
c. That ground c. is incorrect hence, denied.
d. That ground d. does not relate to answering respondents.
e. That ground e. does not relate to answering respondents, 
f That ground f. does not relate to answering respondents.
g. That ground g. does not relate to answering respondents.
h. That complete reply has already been given in above para No. 3 of the factual objections.
i. That the respondents seek leave of this Honorable Tribunal to .agitate additional grounds

at the time of arguments.

Under the circumstances, it is humbly prayed that the instant appeal is meritless against 
the law and facts, hence liable to be dismissed without further proceeding.

District^d^ation Office Director (E&SE) Khyber Pakhtunkhwa 
Peshawar.

Abbottabad.
(Respondent No. 4) (Respondent No. 3)

V,

Secretary (1 :htunkhwa 
.awai^. {Respondent No. 2)



Appeal No. 578/2014

( .....AppellantSamiullah

VERSUS

Respondents

Para wise Comments on behalf of Respondents No. 2 to 4.

Govt: of Khyber Pakhtunkhwa & Others

AFFIDAVIT

I, Mr.Zia-ud-Din, District Education Officer (M) Abbottabad, do hereby 

affirm' and declare that contents of forgoing comments are correct and true according to the 
best of my knowledge and belief and nothing has been suppressed from this Honorable Court.

> .
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through implementation application No,49/2G12 filed before the Tribunal, cannpt 

. be aflowed to the petitioner in view of the clear language of section*! of Khyber 

• Pakhtunkhwa Act No.tX of 2012, which has made Its 5ection-2 applicable with 

re^rosbective effect from' 01.12.2D01 and, thus, made the said judgment 

unimplementable.

We have considered the above noted submissions made before us by • 

the petitioner and the learned Addl. A.G KPK and seen thatlndeed as per judgment 

ofithe Tribunal dated 12.5.20Q9, the 'petitiDner was held entitled for the benefit of 

advance Increments pn the basis of his higher qualification, but such judgment has ' 

lost its efficacy for the purpose of implementation by clear Intendment through 

sections.1 and 2 of Khyber Pakhtunkhwa Act No'.IX of 2012, which read as.under:-

4.

i

I
i

I

Short- title,, applicatlon-snd-commencement. - (1} This Act may be called 
the Khybder/Pakhtunkhwa Cessation of Payment of Arrears on Advance 
Increments on Higher Educacional Cluallflcatlon Act, 2012.

"1.

: It shall apply to alt the -employees of the Provincial Government, who 
were erttitled to'-recelved advance-lhcrerhents on higher educational qualirication.

lt:ShallrC(i)me.lnlO'.fprce at once and shall be deemed-to have taken effect 
-:on and ltrom i’‘'day ofsOecember,-2001.

1 -V ■ 1 ■'
I ;2. ' jCdssa.tlon of. payment of arrears on advance 'In,eaernents on higher 

■ iecJBcati|naJ qualification.— (1-)' Notwithstaridlng anything; contained'In any

.' ;ae^slo4'jl»dgrhani and. order of any Tribunal or Court tpckjdlng High ..Court or
I ; I !,l '■ -tSopferT^.Court of Pakistan, for thepurpose of-any claim for p^wnent of arrears on 

. iaecoun^ of advance .IncremerttS on'-hlgher educational qualfflcatlon sanciidned in .

]!pufs0ari|ce of any.'or-der,.letter, offi'ce memoranda,, notiricationi Instrucllibns and 
•. pother Instruriiehts. Issued before 1.1-2.20.0!, such orders, letters, office

{2)'

I

(3)
i

i-
i ;

■i: •

;ii

r
.1

I memoranda, notlflceCldhs, Instructions and other-Ihstrumerits shall be deemed to
■ f",';; jibe'-n'onAjexlslent,. ceased or revoked; and-no further claim .whatsoever on the basis

|of thesi Instruments.shall be entart-alned and.all cases In-respect of such.claims

■ fj: i.j Jip,0hdln| In any Court or Tribunal Including High Court artd Supreme Court of 
Ijii;: i;|.;-|iPa|clfiUj?!'sKaiJ stafvd.-.abatadv

■ -. i-i Any order -madei -instrucdort Issued, declsioti. Judgment or order of any
-■ |ti-: -i'l'. ! 1 I
.;|i' ’ )|;|i(^pft‘dr Tplbut^al Including a-Hlgh -Gourt or,the Supreme Court, Implemented 

befofeiliig commencement of tW$. Act. shaH- be deemed to hawbeen 
ff ' lssued"a«d.ilmpiemented by-th'e date of commencement of iMs-Acti

-alfeadv^paid thefe-under

\i"; -M’arrears. thereof shall .be- deemed to have been valldl-y paid and shall not 'be
i/ /A\S- ■. ',1
1 |i| rBcoverBbtefrom the recipient Government employees." .

1)

.■$ ■

1'' '
on account of advance.Increments or
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5.
A bare

^P.'X. of 2012 _
^“='lng of the .bove sections

"'akes It crystal
■ from Khyber Pakhtuhkhwa Art 

benefit the 

bas been

c'ear that whatever

bated 12.5:2009, 

unequivocal 

ore.any forum.

claiming through

N'^atureth'r'ough clean

petitioner was 

.nullified by the 
terms, while-vires ofth

tbe judgment

ntendment in
"f-e not been Challenged bef e said

This being the
position, leave to

appeal is refused
and this petition is
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