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¢ . BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
. o ' PESHAWAR | -
ScCANNEp R
Krsr ‘ SERVICE APPEAL NO. 143/2018

| ~ Date of institution ... 25.01.2018
S - Date of judgment ... -17.04.2019

Muhlan'nna'd Asif Son of Salawar Khan Ex-Police Constable
R/o Ganjano Kalay Mohallah Ali Abad Tehsil & District Hangu

, (Appellant)
VERSUS |

Bt Government of Khybér Pakhtunkhwa through Secfetary Home and Tribal Affairs,
. Civil Secretariat Peshawar. = : ' :
2. Inspector General of Police, Khyber Pakhtunkhwa at Peshawar.

Deputy Inspector General of Police, Kohat Region at Kohat.
4. District Police Officer, District Hangu.

W

... (Respondents)

APPEAL UNDER SECTION-4 OF SERVICE TRIBUNAL ACT, -
1974 R/W_KHYBER PAKHTUNKHWA E&D RULE 2011
AGAINST THE IMPUGNED ORDER NO. 65 DATED
- 03.02.2009 OF RESPONDENT NO. 4 AND IMPUGNED
APPELLATE __ ORDER _ NO.58-59 DATED _ 03.01.2011,

WHEREBY THE APPELLANT HAS BEEN DISMISSED FROM
HIS SERVICE, | |

- Mr. Muhammad Ilyas Orakzak, Advocate For appellan,t._

. JUDGMENT

MUHAMMAD AMIN KHAN KUNDI, MEMBER: - Counsel for the

' appellaht present. Mr. Kabirullah Khattak, Additional Advocate General for the

respondents present. Argumehts heard and record perused.

2. Brief facts of the case as per present service appeal are that the appellant

was serving in Police Department. He was. imposed major penalty of dismissal

‘from. service vide order datéd 03.02.2009 on the allegation of absence from

. M. Kabirullah Khattak, Additional Advocatc; General For respondents.
M. MUHAMMAD AMIN KHAN KUNDI . MEMBER (JUDICIAL)
MR. HUSSAIN SHAH , ... MEMBER (EXECUTIVE) - -
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' dufy. The appellant filed départmerital appeal, copy of the same is not available | |

| S S
on the record however, the same was dismissed being time barred. vide-erder

3. Respondents‘werc summoned who contested the appeal by filing of

" written reply/comments.

4. Learned counsel for the appellant contended that the éppeIIant was

serving in Police Department. It was furtﬁer contended that the appellant was
performing his duty with honesty and devotion till 12.05.2008 but due to high

* militancy and worst corndition in province and especially in the District‘Ha'ngu,

 the appellant was threatened By the terrorist due to which the appellant

_'reinained absent from duty. Tt was fufth_ér contended that the absence of the

1

~ appellant was not deliberate. but it was bé}yond the control of the appellant. It

wis .further.' contended ‘that tile appellant was imposed maj'or pehalty of
dismissal from service _\}ide order dated 03.02.2009 retrospectively i.e from the_
date of absence therefore, theﬁimpugned‘ order is void aﬁd no lirﬁitation run
against th¢ void grder. As such, the appeal of the appellant can-not be treated as
time barred. It WEIlS further contended that neither abseﬁce notice was issued ?0

the appellant nor any chafge sheet, statement of allegation was served upon the

- appellant not proper inquiry was conducted nor oppbrtunity of personal hearing

and defence was provided to the appellant therefore, the appellant was

. condemned unheard which has rendered the whole proceeding illegal and liable

to be set-aside and praycd for acceptance of appeal.-

5. On the other hand, learned Additional Advocate General for the

respondents dpposed the contention of learned counsel for the appellant and’

- contended that the appcllant was serving in Police Department but he remained

“absent from 'duty,withoﬁt permission of the lawful authority. It was further

contended that a proper charge sheet and statement of allegation was served

upon the appellant. It was further contended  that the inquiry officer has

vide order dated 03.01.2011 hence, the préséﬁféerﬁdce appeal'on 25.01.2018. . }
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- proceeding was initiated agamst the appellant It was further contended that the -

3

mentioned: in the inquiry report that the_appellant was. summoned for inquiry

proceeding but he did not appear before theinquiry ‘officer therefore ex-parte

appellant was dlsmlssed from service vide order dated 03 02. 2009 but he has

ﬁled departmental ’1pp0dl copy of the same is not available on the record

however the same was dlsnnssed by the departmental authority v1de order

dated 03. 01 2011 bcmg time barred. It was further contended that after

dismissal of departmental appeal the appellant was required to file service

~ appeal _within one month but he has filed service appeal on 25.01.2018 after a

~delay of seven years thelclore it was contended that the service appeal i is badIy

A '03 02 2011 ‘being timc hznred Moreovern the appellant was’ requ1red to" ﬁle _

Atlme barred and prayccl for dismissal of appeal.

6. Perusal of the rccord reveals that the appellant was-serving in Police

“Department. He remainced absent from: duty, departmental proceeding was -
initiated against him. Ic was issued charge sheet and statement of allegation but

‘-he did not appear before the inquiry proceeding therefore, ex-parte proceeding

was initiated and thc inquiry officer recommended him for major penalty,

Accordingly on the bisis of induiry repOrt the appellant was impdsed major'
penalty of dismissal ﬁom service vrde order dated 03.02.2009. The record -
further reveals that the dppcllanl field departmental appeal, copy of the same is

not avallable on the record however, the same was rejected vide order dated

" - service appeal within one month from the date of dismissal of departmental

- more than seven years. T hough the learned counsel for the appellant contended

appeal but the appcllant has filed servxce appeal on 25.01.2018 after a delay of

that the impugned or ('lCl was passed retrospeotlvely i.e from the date of absence

therefore the same is void and no limitation run against the void order but the

order of dismissal from scrvice retrospectively does not makeé the impugned

~ order void. Reference is made to 1998 SCMR>-1890. As such, without touching




4 ;

the merlt of the case, thc plesent servxce appeal is dlsmlssed being tlme barred

Partles are left to becu their own costs. File be con51gned to the record room

o ANNOUNCED
17.04.2019 5 // 4%/177777//44/ 47%“4
- | o (MUHAMMAD AMIN KHAN KUNDI)
ﬁ% o - MEMBER
(HUSSAIN SHAH) - .

MLEMBER
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

,. SERVICE APPEAL NO. 143/2018

Date of institution ... 25.01.2018
Date of judgment ... 17.04.2019

Muhammad Asif Son of Salawar Khan Ex-Police Constable
R/o Ganjano Kalay Mohallah Ali Abad Tehsil & District Hangu

QAppellant)
VERSUS o

1. Government of Khyber Pakhtunkhwa through Secretary Home and Tr1ba1 Affairs,
Civil Secretariat Peshawar. ;

2. Inspector General of Police, Khyber Pakhtunkhwa at Peshawar. i :
Deputy Inspector General of Police, Kohat Region at Kohat. ’

4. District Police Officer, District Hangu.

W

(Réspondents)

‘APPEAL UNDER SECTION-4 OF SERVICE TRIBUNAL ACT?.
1974 R/W _KHYBER PAKHTUNKHWA E&D RULE 2011
AGAINST THE IMPUGNED ORDER NO. 65 DATED
03.02.2009 OF RESPONDENT NO. 4 AND IMPUGNED
APPELLATE ORDER _ NO.58-59 DATED _ 03.01.2011: |

- WHEREBY THE APPELILANT HAS BEEN DISMISSED FROM :
HIS SERVICE.

Mr. Muhammad Ilyas Orakzak, Advocate . . F o;r appellant.
. Mr. Kabirullah Khattak, Additional Advocate General ... For respondents.
Mr. MUHAMMAD AMIN KHAN KUNDI .. MEMBER (:JUDICIAL)
MR. HUSSAIN SHAH .. MEMBER (EXECUTIVE)
- | |
JUDGMENT

t
| L
I i
' |

MUHAMMAD AMIN KHAN KUNDL MEMBER: -~ Courisel for the

: app?:llant présent. .Mr. Kabirullah Khattak, Additional Advocate Geneiral for; the
respondents pfesent. Arguments héard and record perused. | l
2. Brief facts of the case as per present service appeal are that thé appel"lant
Lo
was serving in Police Department. He was imposedb major penalty oti‘ dismi}ssal

from service vide order dated 03.02.2009 on the allegation of absfénce from
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~ written reply/comments. -

|
1
|
»

2
duty. The appellant filed departmental appeal copy of the same is not available
on the record however, the same was dismissed being time barred. w&eg:écjr
vide order dated 03.01.2011 hence, the present service appeal on 25. 01 2018
3. Respondents were summoned who contested the appeal by' ﬁhng of

4. Learned counsel for the appellant contended that the appe‘llant was
|

servmg in Police Department. It was further contended that the appellant was

| performmg his duty with honesty and devotion till 12.05.2008 but due 1o hlgh

militancy and worst condition in province and especially in the Distriét Hangu,
the 'appellant was threatened by the terrorist due to which the ;appellant

remained absent from duty. It was further contended that the absen{:e of the

.. appellant was not deliberate but it was beyond the control of the appellant It

Gavd

to be set-aside and prayed for acceptance of appeal.

was further contended that the appellant was 1mposed major penalty of
dismissal from service vide order dated 03.02.2009 retrospectively ie erom the

date of absence therefore, the impugned order is void and no limitation run
|
against the void order. As such, the appeal of the appellant cannot be treated as
time barred. It was further contended that neither absence notice was {ssued :to
the appellant nor any charge sheet, statement of allegation was served l!:l.pon tlle
appellant nor proper inquiry was conducted nor opportunity of personalil hearing
and defence was provided to the appellant therefore, the appellant was
condemned unheard which has rendered the whole proceedmg illegal and liable
,5’ On the other hand, learned Additional Advocate General :|:f0r the
respondents opposed the contention of learned counsel for the appel_liant and

contended that the appellant was serving in Police Department but he rémained

|
absent from duty without permission of the lawful authority. It was' further

L

. '- ‘ : l |
contended that a proper charge sheet and statement of allegation was; served

|

upon the appellant. It was further contended that the inquiry officer. .has
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 time barred and prayed for dismissal of appeal. :

I
i
|
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. : o - ' P
mentioned in the inquiry report that the appellant was summoned for inquiry

proceeding but he did not appear before the inquiry officer therefore ex-parte

proceeding was initiated against the appellant. It was further contendelld that the
. : |
appellant was dismissed from service vide order dated 03.02.2009 but he has
filed departmental appeal copy of the same is not available on tl';le record
i |

however, the same was dismissed by the departmental authority vide order

dated 03.'01.2-011 being time barred. It was further contended that aflter

: |
dismissal of departmental appeal the appellant was required to file :service
appeal within one month but he has filed service appeal on 25.01.201i8_ aﬁerz a

delay:of seven years therefore, it was contended that the service appealii‘ is bad;ly

. | 4
6. Perusal of the record reveals that the appellant was serving 1'n Police

Department. He remained absent from duty, departmental proceed'@ng was
i .
initiated against him. }e was issued charge sheet and statement of allegation but
’ i
he did not appear before the inquiry proceeding therefore, ex-parte pro‘i:eeding

was 1n1t1ated and the inquiry officer recommended him for major lpenalt)lf
Accordmgly on the basis of inquiry report, the appellant was 1mpose(|i majer ‘
penalty of dismissal from service vide order dated 03.02.2009. The{ recorld
further reveals that the appellant field departmental appeal, copy of the ]:same 1s
not available on the record however, the same was rejected vide order dated -
03.02.2011 being time barred. Moreover, the appellant was required_"'to file
service appeal within one month from the date of dismissal of depart’mental

appeal but the appcllant has filed service appeal on 25.01.2018 after a delay of

'more than seven yean s. Though the learned counsel for the appellant contended :

that the impugned order was passed retrospectively i.e from the date of absence

therefore, the same is void and no limitation run against the void order but the'

order of dismissal from service retrospectively does not make the xmpugned

order void. Reference is made to 1998 SCMR 1890. As such, without touchlng




4.

the merit of the case, the present service appeal is dismissed being time barred.

Parties are left to bear their own costs. File be consigned to the record

| :
ANNOUNCED - Lyt
17.04.2019 | - %WWWM
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17.04.2019

< 01.03.2019 ) .Mr.-Kabir Ullah Khattak learned Additional Advocate

General present. Due to general strike of the baﬁ, the case is

adjourned. To come up for arguments on 17.04.2019 before

DB
7 .
i - 62/‘
Member ' ' : Member

CQﬁnsel for the appellant present. Mr. Kabirullah Khattak,
Additional Advocate General for the respondents preserilt.’ Arguments

heard and record perused.
" Vide our detailed judgment of today consisting of foxfir pa;g'e:s placed
on file, without touching the merit of the case, the present serv1ce appeal is |
‘ dlsmlSSGd being time barred. Parties are left to bear their own costs File be
consigned to the record room. | ‘
eI L1 berrrmat ors

(MUHAMMAD AMIN KHAN KUNDI)
'~ MEMBER

(HUSSAIN SHAH)
MEMBER

44
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07.08.2018 Mr. Shabir Khalil, Advocate counsel for the appellant-

ﬂpresent mr.. Zahld Rehman Inspector alongwith Mr.

Kablrullah Khattak Addl AG for respondents present.

Nt is placed on file. To come up for rejoinder and arguments on

27.09.2018 before D.B.

Rl . L . B . A L S
. -t N : ~
‘ .

"~ Chairman

27.09.2018 Clerk to counsel for the ‘5ppellant,;:and_'Mr. Kabirullah
Khattak learned Additional Advocate: General: for the
respondent present. Due to general strike of the bar adjourn

/ To come up for arguments on {4 .1{. 2018 before D.B.

-

- (Hussain Shahy =~ - ‘(Mnhamﬁiadfﬂamid Mughal)
Member : r - Member
; - N =
14.11.2018 ~ Due to retirernent of Hon’ble Chairman the

Tr1bunal is defunct Therefore the case is adJourned To

comeup on 01.01.2019. ., A@“
- , ‘- - JE‘ d‘

ertten reply on behalf of the respondents submitted which e

01.01.2019

Appellant alongwith his counsel present. Mr. Muhammad -

Jan, DDAffor respondents present. Counsel for the appellant seeks

adjournment. Granted. Case to come up for arguments on
01.03.2019 before D.B |

I .’/
(Ahmad Hassan) . . (M. Hamid Mughal)
Member Member




‘\‘ A: \
| 17.04.2018 Counse! for the appellant and Addl: AG alongwith Mr. Zahid-ur-
' Rahman, ’[ngp’ccwr jl-‘or-th_gl_r(cspondcms present.  Writlen reply not
submitted. Reqﬁcﬂcd for adjournment. Adjourned.  fo 00“'1’0 up. for
\A-irbiltcn rcply/com_mem.s'on 02.!)5.20.18 before S.13. R
s | Member
B W ‘ -- . . & 'm“'%‘ L
. 02.05.2018 o Counsel for the appellant and-Mr. Kabirullah Khattak,
. o PP .
| | Additional AG" alongwith Mr. Zahid-ur-Rehman, Inspector
(legal) for the_rcsponde’hts present. The Tribunal is non-
| functional due to retirement :of our Hon’ble Chairman.
L "_ A ' ' . Therefore, the cése is adjoume’d., To come up for same on
| S o o '25.06.2018. . - ,
| : ST Reader
SR 25.06.2018 - Appellant absent. HOW&Vle his counsel 'present. Mr.
E o | | Muhammad Jan, DDA alongwith Zahid-ur-Rahman, Inspector for
i the respondents present. Written reply not submitted on behalf of
.f respondents. Representative of the respondent department
requeste'd for adjournment. Granted. To come for written
. reply/comments 07.08.2018 before S.B. l
3 ~‘ . ' ' - ;

LI ‘ o : . -+ Chairman
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: 12.02.2018 S Counsel for the appellant present. Preliminary arguiiients
. | heard. It was contended by learned .couﬂsel for the appella’nt
‘tha't the appellant was dismissed from service Vide imhugned
order dated 03 02.2009 on the allegatlon .of. absence from
duty. It was further contended that the appellant ﬁled
departmental appeal but the same was qdlsmlssed. “vide

impugned order dated 03.01.2011and thereafter filed - the

present service appeal on 25.01.2018. It was further ,

- contended that neither -proper inquiry was conducted nor

opportunity of personal hearing and defence was prov1ded to

the appellant. It was further contended that the appellant was

{ dismissed from service from the date: of absence i.e
T retrospectively therefore, the impugned- or(ier_ is void..and
limitation does not run against the void order ‘ther_efore, liable

to be set-aside.

The contentions raised by learned counsel for the

appellant need consideration. The appeal is admitted for

Am-}@ggm nepos!ted‘-: R © regular heaﬁng subject to limitation.and all legal objections.
. e MeanesS RS . e
Securiy HIOTESSTE

™

The appellant is directed to deposit security and pr,e'ﬂeess fee
within 10 days, thereafter notice be issued to the respondents

for written reply/comments for 02.04.2018 before S.B.

. (MuhaMn Khan Kundi)

Member

8 02.04.2018 Appellant in person & Additional:- AG alonuwnh Mr.

Zahid-ur-Rahman, S.1 (Legal) for the respondent plcscnt Written

reply not submitted. Requested for adjournment. Adjourned. 1

come up for written reply/comments on 17.04.20] 8 before S.B.

(Ahmatl Hassan)

Member
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Form-A

FORMOF ORDERSHEET o
Court of
Case No. 143/2018
S.No. | Date of order Order or other proceedings with signature of judge.
proceedings
1 2 13
1 29/1/2018%%® The appeal of Mr. Muhammad Asif r&SUBHitted today by
Mr. Muhammad I‘Iyas Orakzai Advocate, may be entered in the
Institution Register and put up to Worthy Chairman for proper
order please. : ‘ \ i
REGISTRAR <2
2- O 6/09\/)8 This case is entrusted to S. Bench for preliminary hearing

to be put up there on _ \3\10& e




The appeal of Mr. Muhammad Asif son of Salawar Khan Ex-Police ConstableDistt. Hango
received today i.e. on 25.01.2018 is incomplete on the following score which is returned to the

counsel for the appellant for completion and resubmission within 15 days.

A- Affidavit may be got attested by the Oath Commissioner.
2~ Annexures of the appeal may be flagged. :
3- Copies of charge sheet, statement of allegations, show cause notice, enquiry report and
replies thereto are not attached with the appeal which may be placed on it.
4- Copy of departmental appeal is not attached with the appeal which may be placed on it.
5- One copy/set of the appeal along with annexures i.e. complete in all respect may also be
submitted with the appeal. ‘ :

No. /44 /ST,
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ot £6/00 2018 | \ |
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SERVICE TRIBUNAL
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BEFORE THE HONOURABLE SERVlCE TRIBUNAL KHYBER PUKHTUNKHWA
4 - PESHAWAR

Service Appeal No | UD 2018

—_——

Muhammad Asif
VERSUS

| Government of KP and others

INDEX

S NO | DESCRIPTION OF DOCUMENTS ‘ ANNEX PAGE
1. .| Grounds of Appeal alongwith Affidavit : - 01-05
2. | Application for condonation of delay with - 06 - 08

affidavit
Addressed of the parties - 09
4. |Copy of the impugned order dated 03™ , e 10
- | February, 2009 A
5. |Copy of the impugned Appellate order ”3" 11
dated 03-01-2011
- 6. | Wakalat Nama (in original) - 12

Appellant |
Through: - ; %

(MUHAMMAD ILYAS ORAKZAK)
Advocate,
, High Court, Peshawar
Dated:-25-01-2018 Cell # 0333-9191892
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PUKHTUNKHWA,
PESHAWAR

Kllyibmr P
akhtukl
Service 1y uk)un :ﬂw'.

In Re: Service Appeal No “’15 /2018 Diary No.

Magggg_g

‘ Muhammad Asif son of Salawar Khan Ex-Police Constable resident
of Ganjano Kalay Mohallah Ali Abad Téhsil and District
Hangu......cccceeeeccrneennnnenne e .(Appellant)

VERSUS
1. Government of Khybef Pakhtunkhwa throggh Secretary
Home and Tribal Affairs, Civil Secretariat Peshawar
2. Inspector General of Police, Khyber Pakhtunkhwa at
Peshawar
3. Deputy Inspector General of Police, Kohat Région at Kohat

4. District Police Officer, District Hangu .......... (Respondents)

Appeal under Section 4 of the Khyber Pakhtunkhwa
e |

v Services Tribunal Act, 1974 R/W Khyber Pakhtunkhwa
>, s
E&D Rule 2011 against the impugned order No 65
dated 03-02-2009 of Respondent No 4 and impugned

l. ?ﬁfésug)lgntted to ~day
o Q\ . Appellate order No 58-59 dated 03-01-2011, whereby

Reggqm;r‘"/ the Appellant has been-dismissed from his service
- P o
- PRAYER INAPPEAL:-

~ On acceptance of this Appeal, the impugned order as well
as impugned Appellate order may please be set aside and

Appellant be reinstated his service with all back wages and




benefits with such other relief as may deemed fit in the -

circumstances of the case may also be granted. |

Respectfully Sheweth:-

1)
2)

3)

5)

6)

That the Appellant was appointed as constable Police

Department at District Hangu in the year 2007.

That the Appellant was performing his duties with honesty

with devotion till 12-05-2008.

That due fo the high militancy and worst condition in
province and especially in the District Hangu, the Appellant
was threatened by the terrorist, due to which the

Appellant remained absent from the duty.

‘That the Appellant was dismissed from his service by the

Respondent No 4 vide irhpugned order No 65 dated 3-2-2009

(Copy of the impugned order is attached herewith).

That _against the impugned order, the Appellant submitted
his departméntal appeal to Respondent No 3, which was
dismissed through order No 58-59 dated 03-01-2011. (Copy
of the order is attached hereWith).

That the Abpellant feeling aggrieved from the orders, filed
instant appeal before this Honourable Trivbunal on the

following grounds inter-alia:-

" GROUNDS: -

A)

That the impugned dismissal order from service as well as
the -impugned Appellate order are illegal, unlawful, void

ab-initio and ineffective upon the right of Appellant, hence

‘liable to be set aside.




C)

G)

H)

. (3
That the i'mpugned order is illegal, against the law, void

ab-initio as the Executive/Departmental Authority has no

‘power to pass the order with retrospective effect. On this

score alone the impugned orders are liable to be set aside.
That both the impugned ordefs of the Respondents are
illegal, non-speaking borders, -ambiguous, vague; as the
Appellant was not Served with any show cause notice nor
propér/regular ihquiry was conducted, so the Appellant
was condemned unheard.

That the impugned orders are void, hence no limitation

~ would run against the void order and the void order can be

challenge at anytime.

That both the impugned dismissal orders from service are
against the principle of natural jﬁstice. |

That. both the impugned orders are in violation of Section

25-A of the Géneral Clauses Act, as the ‘competeht

- authority ‘has failed to cite any reason or justification in

said orders.
That it is well established principle of natural justice,

enshrined in the precedent of superior Courts as well, that

~ where the competent authority is going to impose the

penalty of removal/dismissal etc. The regular inquiry- to
that effect is necessary.

That all the proceedings initiated against the Appellant

were mala-fide and malicious and pdrport‘edly were




&

initiated in order to displace the Appellant_from his post
and appoint any other blue eyed.
) That the punishment was imposed is too harsh and is a
major one. |
‘ 'J) That no one shall be condemned unheard.
K)- That the other grounds not here specifically may also
graciously be allowed to be raised at the time of
- arguments. |
It is, therefore; most respectfully prayed
that on acceptance of this Appeal, the impugned order as well as
impugned Appellate order may please be set aside and Appellant
be reinstated his service with all ba‘ck wages and benefits with

such other relief as may deemed fit in the circumstances of the
-case may also be granted. (_,U\;;/j
A 5

Appellant )

Through: —
(MUHAMMAD ILYAS ORAKZAI)
Advocate,
. High Court Peshawar

(MUHAMMAD SHABIR KHALIL)

. ' Advocate,
Dated:-25-01-2018 ' High Court Peshawar

NOTE:-

No such appeal for the same Appellant has earlier been

filed by me before this Honourable Tribunal prior to instant

one. '
‘ Qﬁﬂ_\n
_ Advdocate
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*" BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PUKHTUNKHWA,
ST PESHAWAR -

Muhammad Asif
VERSUS

Government of KP and others

AFFIDAVIT

| | I, Muhammad Asif son of Salawar Khan Ex-Police Constable
resident of Ganjano Kalay Mohallah Ali Abad Tehéil and District
Hangu, do hereby solemnly affirm and declare on oath that all
thelcontents of accompanying Appeal are true and c-orrect. to the
besf of my knowledge and belief and nothing has been concealed
OR withheld from this Honourable Court.

DEPONENT

Identified by:-
Iny '

(MUHAMMAD ILYAS ORAKZALI)
Advocate
High Court, Peshawar
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. BEFORE-THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Muhammad Asif
VERSUS

“Government of KP and others

~ APPLICATION FOR CONDONATION OF DELAY, IF ANY

Respectfully Sheweth:-

1)

2)

3)

)

That the Applicant/Appellant is filing the instant appeal, in

which no date of hearing has yet fixed.

That the Appellant was not willfully absent from his duty,

but due to serious threat of the militants, due to which the

Applicant/Appellant was remaihed absent.

That the dismissal order of fhe Applicant/Appellant was
passed with retrospective effect, which is void in the eyes

of law, hence no limitation would run against the void

order.

That the delay if any in filing of instant appeal would be

due of the abbve reason and not intentionally and willfully.

That the law f_avours at cases should be decided on merits

not on technicalities.




@

It is therefore, most humbly prayed that on
acceptance of this Appiication, the delay in filing of appeal may
kindly be condoned in the best interest of justice.

Applicant/Abp;llant

Through: \—-—%&?’—j
(MUHAMMAD ILYAS ORAKZAI)

Advocate - - -
High Court, Peshawar

(MUHAMMAD SHABIR KHALIL)
. Advocate,
Dated: -25-01-2018 High Court, Peshawar




| BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PUKHTUNKHWA,
PESHAWAR :

Muhammad Asif
VERSUS

Government of KP and others

AFFIDAVIT

I, Muhammad Asif son of Salawar Khan Ex-Police Constable
resident of Ganjano Kalay Mohallah Ali Abad Tehsil and District
'Hangu, do hereby solemnly affirm and declare on oath that all
the éontents of accompanying Application are true and correct to
the best of my knowledge and beliéf-‘ and nothing has been
concealed OR withheld from this Honourable Court.

-
Q&W //g_g
DEPONENT

Identified by:-

(MUHAMMAD ILYAS ORAKZAI) {3\ o o 9% /2
Advocate .
High Court, Peshawar




BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PUKHTUNKHWA,
PESHAWAR

Muhammad Asif
VERSUS

Government of KP and others

ADDRESSES OF THE PARTIES

APPELLANT
Muhammad Asif son of Salawar Khan Ex-Police Constable resident

of Ganjano Kalay Mohallah Ali Abad Tehsil and District Hangu

'RESPONDENTS

1. Government of Khyber Pakhtunkhwa through Secretary Home
and Tribal Affairs, Civil Secretariat Peshawar
.2. Inspector General of Police, Khybef Pakhtunkhwé at Peshawar
3. Deputy Inspector General of Police, Kohat Region at Kohat
4, District Police Officer, District Hangu
Appellaht

Through: @
: (MUHAMMAD [LYAS ORAKZAI)

Advocate,
High Court Peshawar

(MUHAMMAD SHABIR KHALIL)
_ Advocate,
Dated:-25-01-2018 “High Court Peshawar
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This order wilj disposé off the departmental cnquiry ini
against. Constable Muhar:

R Aul‘ No. 646 on the basis of allegadons tha: he
while posted at Police Station Sa.ddar absented himself from offic

al dut with
Yeffect from 01.07. 2008 up ull now ‘without pr

ior permission or leave.
Charge sheet Logcther with statement of allc

c’dllOnb \\c.S ssu ed 1w
defaulter constable, to which he failed to reply.

Inspector Mubiummad Amin

was appointed as cnquiry officer to conduct deparumental enquiry a gainsi him

under NWFP Removal from Scrvic:o (SPECIAL POWERS) Ordinunce 2000. Asor
completion of enquiry, the Enquiry Officer submitied lindings on 01.1!.200

and held him guilty of the charécs on account

t of his prolong abscuce with
: effect from 12.05.2008 up till now, therefore, recommended him for mior

punishment. '

.

Thercafter Final Show Cause Notice w:

COﬂbtdbl(. which wus received Dy_ his relative namcly Constablc

stxm No. 714 who stated that L,ons.tdblc i

serve furthcr in Palice Dcpanment N

as issued w the dedubior

Wl u.l‘g‘ e

vVuhammad Asif Is not williy,

The defaulter constable was summoned for Order Room bu b
faxlcd to appear in O.R.

;; Keeping in view of the findings of the

cnguiry Con
havmg ‘gone through available record the unders

igned came 10 the conct e o

that thc defaulter constable absented himsclf from duty and yei (o o ay hie fLiied

to appcar and defend himself, wh1cn indicates that he has not &

awerest wo osery
further.

oreover in Lhebe c1rcumstances his retention m Police De

,.
U
~
<

parunen, 3
¥

bgrdcn on pubhc exchequer Lhere.fore I, Sajjad Khan, District Police Ciliew

i ”“ -ﬁqv "--u_-., -.‘»bv\h

Hangu in. exercmc, of the powers conferred upon me, awarded him maior
pumshment of Dismissal from .Seruzce from the daie of }

Order Announced.

OBNo. &8 . s

'r’

nis obsence,

'ﬂ
Dated __ 3 =2 /2009, ) ')‘( DISTRICT POLICE OrilCER,
, . 7 HANGU. -
oLy (,ork : veviel As R
OFF ICEIOF TH..’:( DISTR’CT POL:.\..,E.‘; GFFICER, HAY &Y,

397 “Yop __/PA, dated Hanet: ' the

ng 93/ 4 /2009.

Copy of above i submitted 1o the Dy: i

. ispector General of
Pollce Kohat Regzon Kohat for favour

of information pleasc.

I .
el Pay Officer, Rc.ad&, SRC & OHC for nece SSALY action,
"‘.P .--‘,.\
I ’il" ™ !{;./-
i
i " i
Y [ AT NN Wit taTAr sy v
DINTRICT POLICE O FICER,
! g ! o e “.\NL\"I
- J‘
Wit e
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. . (O
* Mohallah Ali Abad Hangu.

POLICE DEPARTMENT ' ' ) " KOHAT REGION.

ORDER.

B The undersigned is going on to dispose of an application
moved by Ex Constable Muhammad Asif No. 646 agamst his dismissal order from service,
passed by ‘the District Pol:ce Officer, Hangu vide his OB No .65 dated 03.02.2009.

Facts of the application are that the applicant while posted at
Pollce Statzon Saddar absented him self from duty with effect from 01 07 2008 tiil the disposal
of departmental enquiry initiated against him.

. For the reasons/charges mentioned above the applicant was
proceeded With deoartmentally under the NWEP Removal from Service (Special Fowers)
ordinance 2000, by the competent authority (DPO, Hangu). On conclusion of proceeaings the
applicant was dismissed from service by the competent authority vide his office OB: Ho.
mentioned a‘bove. '

Record requisitioned and mlnutely perused, which transpired
that the appl:cant deliberately absented himself from duty with effect from 01.07.2008 till the
disposal of departmental proceeding. The punishment order revealed that the applicant was
served with Final Show Cause Notice neither he replied nor appeared in Orderty Room
conducted by the District Police Officer, Hangu.

The conduct of the appilcant mdlcated that “he was Aot
mtere sted to- perform the duty. Moreover, the plea taken by the apphcant is not raasonable.
The appl;qatlon moved by Ex: Constable Muhammad Asif No ,646 being time barred and

_ devoid of law/rules is hereby dismissed.

-,

(M. MASOOD KHAN AFRIDI) PSP
- - Dy: Inspector General of Police,

5\ ? Sj *  Kohat Region, Kohat.
[EC, dated Kohat the )’\374,01 2011,

_ .\ Copy of above foi information and necessary action to the
District f’olice Officer, i-!angu wir to his Memo. No. 5212/LB dated 28.11.2011. The Fauji
Missal redeived‘with your above-mentioned Memo: is returned herewith which may please Le
acknowledged. -

Ex:Constable Muh :
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BEFORE THE HONORABLE SERVICE TRIBUNAL,
KHYBER PAKHTUNKHWA PESHAWAR.

Service Appeal No. 143/2018 _
Muhammad Asif Ex Constable ' Brereein, Appellant.

VERSUS
Gout: of Khyber Pakhtunkhwa,

\% Through Secretary, Home & TAs,.

Civil Se cretariat Peshawar . Respondents.

\o, d —
R <  COUNTERAFFIDAVIT -

We, the below mentioned respondents do hereby solemnly affirm and

declare on oath that contenis of parawise comments are correct and true to the best of our knowledge and

belief. Nothing has been concea!ed from this Hon: Tribunal.

3 hod
Govt of Khyber Pakhtunkhwa, - : Inspector
through Sectary Home & TAs ‘ Khyber Pa

Peshawar
{(Respondent No. 1)

District Police
Hangu
{(Respondent No.




BEFORE THE HONORABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

- Service Appeal No. 143/2018

............ .ﬂppellant

Muhammad Asif Ex-Constable

VERSUS

Govt of Khyber Pakhtunkhwa,
through Secretary, Home & TAs, A
Civil Secretariat Peshawar . _ Respondents

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS.

Respectively Sheweth:

Parawise comments on behalf of respondents are submitted as under--

Preliminary Objections:

That the appellant has got no cause of action,

That the appeilant has got no locus standi.

That the appeliant is estopped to file the instant appeal due to his own act. -
That the appeal is not maintainable in its present form.

That thé appeal is not maintainable due to misjoinder and non-joinder of

necessary parties.

That the appeal is badly time barred and liable to be dismissed in (imini.

Fracts: |

Pertains to record, hence no comments.
Incorrect, the appellant was an inefficient official. ,
Incorrect, the appellant was appointed as constable on 25.07.é007 and
undergone basic recruit course ending on 05.01.2008 at Police Training
College, Hangu. At the initial stage i.e within 06'months, the appellant
absented himself from lawful duty and did not turn up till the decision/ disposal
of departmental proceedings. In the light of above, the appellant served /
posted in district Police for about 06 months. |

The appellant willful absented himself from lawful duty vide daily diary No. 4
dated 01.07.2008', Police station Saddar. His whereabouts was not ascertain.




Therefore, there was no other option except initiating departmental

proceedings. against the appellant. Therefore, the appellant was dealt with

departmentally and on completion of all codal formalities, the appellant was
- awarded major punishment of dismissal from service. Copy of DD is annexure
A.

5. The appeilant was dismissed from service on 03.02.2009 and he pfeferred a
time barred appeal to respondent No. 3 after an unexplained delay about two
years. Therefore, the department appeal was dismissed on merit and limitation
as well.

6. The appellant is estopped to file the instant appeal due to his own conduct.

Grounds: :

A: Incorrect, the appellant willful absented himself from lawful duty at very initial
stage of his service and also found inefficient official in view of Police Rules
12-2. Furthermore, charge sheet and final show cause notice were served
‘upon the appellant through his home address, he was contacted on his cell
number by DFCs, who informed that he is not willing to serve in Police. Copies
are annexure B, C & D. .

B. Incorrect, the appellant remained out of service till the disposal of
departmental proceedings and is not entitled for salary on the principle “when
there is no duty, there is no pay”.

C. Incorrect, the appellant was unwilling to serve, therefore, on completion of all

codal formalities under the law & rules, the impugned Iegal and speaking
orders are passed by the respondent No. 3 & 4. _
Y D. Incorrect, the appellant has got no cause of action / locus standi and estopped
to file the instant appeal due to his own conduct.
Incorrect, the orders were passed in accordance with law & rules. _
Incorrect, the appellant was proceeded with departmentally in accordance with
law & rules.
Incorrect, regular inquiry has been conducted against the appellant and on the
recommendation of inquiry officer a penalty has been imposed on the
appellant by the competent authority.
Incorrect, the appellant was dealt with departmentally in accordance with la &

rules and due to his misconduct at very initial stage of his service.




|ncofrect, the appellant absented himself from lawful duty and was unwilling to

serve more. Therefore, there was no hope that thevappellant will be an efficient

official and his retention in service was a burden on department and public

exchequer. . . &aé/

J. Incorrect, as submitted above, the appellant was servige upon at his home -
address and he was unwilling to serve. Furthermore, the conduct of the
appellant' i.e submission of departmental appeal and approached Honorable
Trrbunal after a laps of two years & about six years speaks his disinterest in
service.

K~ The respondents may also be allowed to advance other grounds during the

hearing.

Prazer .
‘ Keepmg in view of the above, it'is submltted that the appeal is without
ment substance and against fact and badly time barred, it is, therefore, prayed that

the mstant appeal of the appellant’ may kindly be dismissed with cost.

%y@/

Govt of Khyber Pakhtunkhwa, © ‘Inspectgr ral of Police,

through Sectary Home & TAs Khyber Pakitunkhwa,
- - Peshawar A Peshawar
(Respondent No. 1) = (Respondent No. 2)

District Pdlice Officer, Dy: Inspector ral of Police,
Hangu Kohat Re Kohat -
(Respondent No




'BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR: -

In Re: Service Appeal No 143/2018

Muhammad A51f ........ (App‘ell_ant), core

VERSUS

Government of KPK and others ..... cereemenenee(RESPONdents)

INDEX

DESCRIPTION OF DOCUMENTS ANNEX PAGE

Reply rejoinder 01-03

Affidavit 04 |

/
Abpe{ant

Th rough

(MUHAMMAD ILYAS ORAKZAI) |
Advocate,

High Court Peshawar

Dated: -19-09-2018 Cell # 0333-9191892




{_  BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR =

In.Re: Service Appeal No 143/2018.

Muhammad As:f ............................. (Appellant)

V E R S U S
Government of KPK and others.......... ...(Respondents)

REJOINDER TO COMMENTS ON BEHALF OF APPELLANT -

Respectfully Sheweth

OBJECTION 10 PRELIMINARY OBJECTIONS:-

A) All the prellrmnary Ob]eCthl’lS from 1 to 6 are 1llegal |
misconceived and mlsleadlng

OBJECTION 10 FACTUAL OBJECTIONS

1) Needs no re]omder

2) Incorrect The Appellant has performed his '. du’ti'es”"-;t/
drllgently up to 12-05-2008 with honesty and wrth full_ A'
devotion.

3)  Correct to the extent of appomtment tralmng and posrng,--_-
‘remaining ‘para is 1ncorrect The Appellant was not_'
w1llfully absent from hIS duty, but worst condltlon m"
provmce and espeaally in the Appellant Drstrlct the_.
Appellant was threatened by the terronst due to which -

the Appellant remained ‘absent from his duty.




A:Incorrect The Appellant ‘was not absent from hlS duty'

willfully, already explamed in para No 3. Furthermore no‘ N

show cause notlce was personally served upon ‘the»-'

Appellant the ° Appellant remamed unheard No codal' o

| formalltles were done in the Appellant case;
‘Incorrect. The Appellant-- has no knowledge 'abo'ut' his

-dlsm1ssal when law and order 51tuat10n was normal in the B

Appellant Dlstnct he .approached “the Respondents”

department fOr reJommg of his service but”thef

: Respondent No 4 handed over the dlsmlssal order to the"”," :
':Appellant after that - the Appellant got the knowledge
' -about his dlsm1ssal
_ Ilncorrect. 'T‘he Appellant 1s aggrieved flrom‘vl_bl_o,th the .
- :i'.mpugned brders of the Respondent and."f-ile the ‘instant =

”'appeal

OBJECTION TO REPLY ON GROUNDS

A

C)

D)

Incorrect. The grounds taken in the appeal is'co'rrect"'-, -

whereas that grounds taken by the Respondents is

mcorrect

Incorrect. No codal formahtles were fulﬁll in 'the_ e

Appellant case, so the Appellant is remained unheard and -

entitled of all back beneﬂts
Incorrect The detall answer is given in the,above para

Incorrect. The ground taken in appeal is correct whereas o

that of Respondents is mcorrect




~ Incorrect. The impug‘n—ed dismissal order was not passed in

| a'ccordance with law,' because the departmental/:'

" executive authorlty has no right to passed the order Wlth N

retrospectwe effect order passed w1th retrospectwe..f

| N effect is vond order, so no llmltatlon would agamst the

- void order.

F)

_Incorrect. .T'he detail reply is given in the above p'a_'ra,

‘Incorrect. That no show cause notice and regular inquiry -

..has been- cohducited in th'e Appellant- case, so the -

~ Appellant remained unheard.

Hy

- Incorrect. The detai’l reply:is given.

e lncorrect.jThe ground _taken by the Appellant is correc’t_,:-

o whereas that of the Respondents is incorrect..

" Incorrect, needs no. reply.

i That the Appellant Wlth the prior leave of th]S Honourable .‘

- :Trlbunal seeks permlsswn to take other grounds as well at - .

prayed for the acceptance of appeal of the Appellant with: any, "

’ the time of arguments

In the light of above facts it is very humbly'_'

other relref deemed fit in the c1rcurnstances of -the case andtheﬂ_ ,

reply of the Respondents may be lgnore

| Dated:

Appeuant .
S (Muhammad-Asif) =~ = -
-~ Through: = T
- (MUHAMMAD ILYAS ORAKZAI)

- Advocate,

~-19-08-2018 - “High Court Peshawar
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+{_ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

In Re: Service Appeal No-143/2018

Muhammad Asif........... ............ (Appellant)

VERSUS

Government of KPK and others ...... S (Respondents) .

| ..A_FHFI_DAﬁ | | N
| k ‘Muhammad Asif /0 Satlawar Khan R/O’AGanjano Kalay
Mohallah Ali Abad Teh51l and DlStl’lCt Hangu do hereby solemnly“ B
afflrm and declare on oath that all the contents of thlS reJomder e
are true and correct to the best of my knowledge and bellef and-

nothmg has been concealed OR w1thheld from th]S Honourable
Court w1llfully or dellberately

(27 //j

DEPONENT
CNIC # 14101-5450924-7

Identified byJ

(MUHAMMAD ILYAS ORAKZAI)
Advocate
High Court Peshawar




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

‘In Re: Service Appeal No 143/2018

MURAMMAA ASIforeereses e eeeeeeeeeeeeeeeeeseen s e e (Appe{lént)

" VERSUS

Government of KPK and others........ S (Respondents)

INDEX

S NO | DESCRIPTION OF DOCUMENTS | ANNEX

PAGE

1. | Reply rejoinder . ' B

01-03

2. | Affidavit ' - R

04

‘ //I pelt/nt

 Through: <o 7wa _

71

~

(MU HAMMAD:ILYAS ORAKZAI)

Advocate,

. * : High Court, Peshawar
Dated: -19-09-2018 ~ Cell #0333-9191892" |
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

In Re: Service Appeal No 143/2018
Muhammad A51f ............. (Appellant)
VERSUS
‘Government of KPK and others................ (Respoﬁdents)
'REJOINDER TO COMMENTS ON BEHALF OF APPELLANT
Respectfully Sheweth:-

OBJECTION TO PRELIMINARY OBJECTIONS:-

'A) All the preliminary -objections from 1 to 6 are illegal,

misconceived and misleading. -

OBJECTION TO FACTUAL OB‘JECTIONS:- ‘

1)

. 2)‘

3)

Needs no rejoinder.

Incorrect. The Appellant has performed his duties-

diligently up-to 12-05-2008 with honésty and with full
devotion.

Correct to the extent of éppointment, training and,pqsiﬁg,
remaining bara is incorrect. The Appellant was not
willfully absent froh hfs duty, but worst condition»in
province and especially in the Appellant District, thé
'Appellant was threatened by the terrorist, due to -which

the Appeltant remained absent from his duty.
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4)

3)

6)

S TR R B

Incorrect. The Appellant was not absent from his duty
willfully, already explained in para'No 3. Furthermore, no

show cause notice was personally served upon the

'Appellant the Appellant remained unheard No codal

“formalities were done in the Appellant case.

Incorrect. The Appellant has no knowledge about his

dismissal, when law and order situation was normal in the

Appellant District, he approached the Respondents‘

department for rejoining of ‘hi_s service, but the

Respondent No 4 handed over the dismissal order to the

" Appellant, after that the Appellant got the knowledge

about his dismissal.

“Incorrect. The Appellant is aggrieved from both the

impugned orders of the Respondent and file the instant

appeal.

OBJECTION TO REPLY ON GRO.UN'DS:-

A)

TN

Incorrect. The grounds taken in the appeal is correct

whereas that grounds taken by the Respondents is

‘incorrect.

lncorrec’t. No codal formalities were fulfill in the

Appellant case, so the Appellant is remamed unheard and

| entitled of all back beneﬁts,

Incorrect. The detail answer is given in the above para

lncorrect The ground taken in appeal IS correct whereas

that of Respondents is mcorrect
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F)

G)

H)

J)

K)

Incorrect. The impugned dismissal order was not passed in

accordance with law, because the departmental/
executive authdrit,y has no right to passed the order with

retrospective effect, order passed with retrospective

éffect is void order, so no limitation would against the -

void order.

'Incorrect. The détail reply is'given in the above p-ara.

lncorrect. That no show cause notice and regular inquiry
has been conducted in the Appellant case, SO the.
Appellant remained unheard.

Incorrect. The detail reply is givén.

Incorrect. Thé ground taken by the Appellan£ is correct,

whereas that of the Respondents is incorrect.

Incorrect, needs no reply.

| That the Appellant with the prior leave of this Honourable

Tribunal seeks permission to take other grounds as well at

the time of arguments.

In the light of above facts, it is very- humbly

prayed for the acceptance of appeal of the Appellant with any

other relief deemed fit in the circumstarices of the case and the

reply of the Respondents may be ignor;—egly

Dated: -19-08-2018

4

A
Appellant _
: (Muhammad Asif)
Through:_. ~ .I'f; —
(MUHAMMAD ILYAS ORAKZAI)
" Advocate,

High Court, Peshawar
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BEFORAE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

In Re: Service Appeal No 143/2018

T T B | -~(Appellant)
VERSUS

Government of KPK and others............ ......(Respondents)
AFFIDAVIT

I, Muhammad Asif S/0O Salawar Khan R/0 Ganjano Kalay
Mohallah Ali Abad Tehsil and DlStl’lCt Hangu do hereby solemnly '
affirm and declare on oath that all the contents of this rejoinder

are true and correct to the best of my knowledge and belief and

nothing has been Concea_led OR withheld from this Honourable |

Court willfully or deliberately. | , |
Sl g
DEPONENT ;

“CNIC # 14101-5450924-7

Identified by

R P———

(MUHAMMAD ILYAS ORAKZAL)
Advocate

High Court, Peshawar
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FINAL SHOW CAUSE NOTICE, B

WHEREAS; you Constable Muhammad Asii No. 646 whiite

posted at Kotki Pul absented yourself Irom the place of posting with effect from

01.07.2008 tili row without any leave or prior permission, which amounts to
gross-misconcuct on your part, l

. . Therefore, you were scrved with Charge Sheet and Surmary

- of Allegation. An enquiry officer was appointed o conduct departmental

enquiry and subrail findings. The Enquiry Officer has submitled the findings
on 15.12.2008 and recommended you ior major punishment.

Now, therelore, {, Sujind Khan, D.P.O, Hangu have vested the
power under the NWFP Removal from Sorvice (SPECIAL POWERS) Ordinance-
2000 hable w wike action against you, which will render you to a Major
Pumshment. A

Your reply to this Final Show Cause Notice must reach to the 1
officc of the undersigned within 7 days of the réccipt of the Final Show Cause
Notice. In case your reply Is not received within the stipulated period otherwise,
it shall be presumed that you have o defence 10 oller and EX-PARTRE

’ dcparfmei"l1:.1;11 action will be taken againat you. Also staie whether you desire to

be heard in person?
(Copy of the findirgs of the Enquiry Comunittee is encloused).

No._ 378 _ /ea,

s
4

—

D.tﬂ: “ S/ e5/ 2009, § -

i
DISTRICT pm&im OFFICER,
2~ HANGU.
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BLt: MUAMMAD ASTE NQ. 640 |

Wrainot comﬁtmble Muhanmad-
Shieelb from Do Tice vide

AT mentionad bolow -

Yo cons . 1_uioyad b Wotki

nlace of posting

mith LI[LC¢ frow 1.7.7008 o E1ill now wi thout any

Lesve or prior soryir zion,

Your abovm Kind o

£ 5hows Jour aegligonc: which .

ammuqt: o gro 5 wise onduect M o

i unde zglnrod war o aonoiated aso caguity officer to
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FINAL SHOW CAUSE NOTICE.

WHEREAS, you Constable Muhammad Asil No. 646 while
posted at Kotki Pul absented yourself from the place of posting with effect from

01.07.2008 till now without any leave or prior permission, which amounts to

gross-misconduct on your part. S

Therefore, you were served with Charge Sheet and Summary

. , , . . |
of Allegation. An enquiry officer was appointed to conduct departmental
enquiry and submit findings. The Enquiry Officer has submitted the findings

on 15.12.2008 and recommended you [or major punishment.

Now, therelore, I, Sajjad Khan, D.P.O, Hangu have ves;tcd the
powef under the NWFP Removal from Service (SPECIAL POWERS) Ordinance-
2000 liable to take action against you, which will render you to a Major

1

Punishment.
Your reply to this Final Show Cause Notice must reach to the
office of the undersigned within 7 days of the reccipt of the Final Show Cause
Notice. [n case ’your reply is not received within the stipulated period otherwise,
it shall be presumed that you have no defence to offer and EX-PARTE -
departmental action will be taken against you.- Also state whether you ciz—i:sire to
be heard in person? '

(Copy of the findings of the Enquiry Committee is enclosed).

No. 378  /PA, .
Dt: ¢3/e3/ 2009, _ Y '

1
i

DISTRICT POLICE OFFICER, |

5 HANGU.
e s




Respected Sir,
It is submitted that Constable Muhammad Asif No. 646

proceeded against departmentally on Ithe basis of allegation that he while

deployed at Kotki Pul, Hangu absented himsell [rom lawful duty with cffect

from 01‘07.2008' tll now. . ‘ | ‘
He was served with charge sheet together with statement ol

allegation to which he failed to reply. Muhammad Irshad, SDPO Hangu was

appointed as Enquiry Officer to conduct departmental enquiry against him

under NWFP Removal from Service (SPECIAL POWERS) Ordinance 2000.

After completion of enquiry, the Enquiry Officer submitted his I’indipg on

15.12.208, held him quilty of the charges and recormmended him for major

punishment as the defaulter constable is no more interested in Police Service.

Submitted for favour of perusal and further order please.

/ o

W/DPO
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CHARGE SHEET.

i, SAJJAD KHAN, D.P.0, HANGU  as competent :a't.'lthlor;lty, hereby

charge you, _Constable Muhammad Asif No. 646 as follows: -

That you, while posted Kitki Pul of PS Hangu comnmitted the [ollowing
irregularities: - '

You Constable Muhammad Asif No. 646 deploved: at Kotk Pul

Hangu, absented vourself from place of posting with effect form: 1.7.08 to till

now withoul any leave or prior permission.

Your above kind of act shows vour neglicence which amounts to

gross misconduct.

2. By reasons ol the above, you appear to be guilty ol misconduct Under

Section — 3 of the NWFP {Removal from Service) Special Power, 2000, and have
rendered yourself liable to all or any of the penalties specilicd in section — 3 of

the Ordinance ibid.

t
3 You are, therelore, required to submit your writtén delence wilhin seven
days of the receipt of this Charge Sheet to the Enquiry Officer / Committees, as

the case may .be.

4, Your written defence, if any, should reach to the nquiry Officer /
Committees within the specified period, failing which it shall be preswned thar
you have no defence to put in and in that case ex-parte action shall be taken

'

against you. !

5. Intimate whether you desire to be heard in person.
N A statement of allegation is enclosed.

.

-\Q/‘L/
r‘ 1
(SAJY A/q't/ KHAN )
Dl STR\IC’IW POLICE OFFICER,
O\ HANGU. o

No. ; éa (4 /PA,

oe: 8% 7 /] 1 2008, | o
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DISCIPLINARY ACTION
I, SAJJAD KHAN, D.P.O, HANGU __ as competent authority, am of the opinion

that , _Constable Muhammad Asif No. 646 while you posted Ki}tk’i Pul of PS

Hangu has rendered himself liable to be proceeded against as he chrﬁitted the
following acts / owmissions within the meaning of section-3 of the North - West
Frontier Province Removal from Service {Special Power) Ord‘in.eu_'xce, 2000: -

| | STATEMENT OF ALLEGATIONS | |

You Constable Muhammad Asif No. 646  deploved at Kotki Pul

Hangu, absented vourself from place of posting with effect form ‘1.7.08 to till |

now without any leave or prior permission.

Your above kind of act shows vour neglicence which amounts to

‘eross misconduct.

2. For the purpose of scrutinizing the conduct of the said accused with
reference to the above allegations, an Enquiry Committee consisting of the

following is constituted under section - 3 of the Ordinance: -

. :‘“‘) . . A . o
i WEFC  Hwexe My bedood Kl
i1 J
3. The Enguiry Committée shall, in accordance with ‘the provisions of the

Ordinance, provide reasonable opportunity of hearing to the accused, record its
findings and make, within twenty five days of the receipt of this order,

recommendations as to punishment or other appropriate action against the

accused.
. 1
4. The accused and a well conversant representative ol the department shall

jom the proceedings on the date, time and place flixed by the Enquiry
Committee. _ i

fe
/

( SAJ.JAI»I,KHAN ) |
DISTRICT POLICE OFFICER,
N~ o HANGU. /

Q' \’ \\1\(/3'
A copy of the above is forwarded to : - )

1. _ The Committee tor initiating proceedings against

the accused under the provisions of the NWFP Removal from Service (Special

Power) Ordinance, 2000.

Ko

The concerned officer’s with the directions to

appear before the Enquiry Committee, on the date, time and place fixed by the

Cormmittee, tor the purpose of the enquiry proceedings.
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o | BFFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR |

“‘x - ,,ra

SERVICE APPEAL NO. 143/2018

Date of institution ... 25.01.2018
Date ofjudgment ... 17.04.2019 .

Muhammad Asif Son of Salawar Khan Ex-Pollce Constable
R/o Ganjano Kalay Mohallah Ali Abad Tehsil & District Hangu _

(Appellant)

VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary Home and Trlbal Affairs,
Civil Secretariat Peshawar.

2. Inspector General of Police, Khyber Pakhtunkhwa at Peshawar.

Deputy Inspector General of Police, Kohat Region at Kohat.

4. Dlstrlct Pohce Officer, District Hangu.

W

.. (Respondents)

APPEAL UNDER SECTION-4 OF SERVICE TRIBUNAL ACT. -
1974 R/'W_KHYBER PAKHTUNKHWA E&D RULE 2011
AGAINST THE IMPUGNED ORDER NO. 65 DATED
03.02.2009 QF RESPONDENT NO./#AND IMPUGNED
APPELLATE _ ORDER_ NO.58-59 BATED  03.01 2011,

WHEREBY THE APPELLANT HAS BEEN DISMISSED FROM . -
HIS SERVICE.

Mr. Muhammad Ilyas Orakzak, Advocate . ... For appellant.
Mr. Kabirullah Khattak, Additional Advocate General ... Forrespondents.

Mr. MUHAMMAD AMIN KHAN KUNDI ... MEMBER (JUDICIAL)
MR. HUSSAIN SHAH ... MEMBER (EXECUTIVE)

JUDGMENT

MUHAMMAD AMIN KHAN KUNDI, 'MEMBER: - Counsel for the

~ appellant present. Mr. Kabirullah Khéttak, Additional Advocate General for the
respondents present. Argu'ments heard and record perused.
2. Brief facts of the case as per present service appeal are that the.appellélnt
was serving in Police Department. Hevwas imposed majof penalty of di'smissal

from service vide order dated 03.02.2009 on the allegation of absence from




DEFYORE THE SERVICE TRIBUNAL KPK PESHAWAR |

‘Service Appeal No_ ] 32— /2018

Zahid-Ur-Rehman

VERSUS

S 0B EI00LRR00008 3000000t INERROAEIERIETARITTITDTE

Superintendent of Police and Others....c.......... .Respondents
e ii
INDEX :
No Dcscnpt.ion of Documcnts , Annexurc Pages

Scrvice appeal with allidavit

Copy of Depcutmn,ntal appeal & letter dated | I

24-10-2017

| Copy of letter dated 24-07-2017

Copy of Affidavit

. " Copy of letter dated12-10-2017
Wal:dlat Nauna

Pated-:23-01-2018

Emaif:-

dzaishahmohmand @gmail.com

S.

- 1 ° [

2. Copy of FIR No 117 1A
3. Copy of FIR No 37 B |
4, Copy of Charge Sheet, Reply & Inquiry Report C D & E
5. | Copy of Final Show Cause Notice & Reply F&G -
6. | Copy of Order dated 05-10-2017 H

7.

4

i

‘|33 -2y

=6

q —I(
l’+~ab,
_&>~ i
%*Q%

12803

2y

PRV TR,

B ]

SRR

R S R

!

A
£l
5
3
«
R
¥
i
i
S
g




2

. 5 .
duty. The appellant filed departmental appeal bt tkﬁ: copy of the same ‘is not

available on the record however, the same was dismissed being time barred vide

order vide order dated 03.01 2011 hence the present service appeal on

25 01 2018.
3. Respondents were summoned who contested the appeal by ﬁllng of
written reply/ comments. , —
Y
4.. . Learned counsel for the appellant contended that k€t appellant was

~ serving in Police Department. It was further contended that the appellant was

performing his duty with honesty ‘with devotion till 12.05.2008 but due to high

militancy and worst condition in province and especially in the District Hangu,

the appellant was threatened by the terrorist due to which the appellant
A - s '
remained absent from duty. It was further contended that the aﬁﬁ?}m the

appellant was not deliberate but it was beyond the control of the appellant. It

- was further contended that' the appellant was imposed major penalty of

dismissal from service vide order dated 03.02.2009 retrospectively i.e from the

date of absence therefore, the impugned order is void and no limitation run

“against the void order, therefore, the appeal of the appellant cannot be treated as

time barred. It was further contended that neither absence notice was issued to

the appellant nor any charge sheet, statement of allegation was served upon the

appellant nor proper inquiry was conducted nor opportunity of personal hearing

and defence was provided to the appellant therefore, the appellant was
condemned unheard which has rendered the whole proceedlng 1llegal and liable
to be set-aside and prayed for acceptance of appeal.

5. On the other hand, learned Additional Advocate General for the
respondents opposed the contention of learned counsel for the appellant and
contended that the appellant was serving in Police bepartment but he remained
absent -from duty without permission of the lawful authority. It was further

contended that a proper charge sheet and statement of allegation was served




EEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No /2018
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Zahid-Ur-Rehman Sub Inspector, District Police Hangu.

Appellant

1. Superintendent of Police, Investigation Dir LoWé:r.
2. Regional Police Officer, Malakand at Saidu Sharif Swat.
3. District Police Officer, Dir Lower. C
4. Provincial Police Officer KPK Peshawar-. N
.................... Respondents
|
APPEAL U/S 4 OF THE KPK SERVICE TRIBUNAL ACT
1974 AGAINST THE ORDER DATED 05-10-2017
PASSED BY RESPONDENT NO 1 WHERE | BY THE
APPELLANT HAS BEEN REVERTED FROM THE RANK
OF INSPECTOR TO THE RANK OF SUB INSPECTOR
AND AGAINST WHICH THE DEPARTMENTAL APPEAL
OF THE PPELLANT DATED 18-10-2017 HAS NOT

BEEN RESPONDED SO FAR DESPITE THE LAPSE OF
STATUTORY PERIOD OF NINTY DAYS.

PRAYER:-

On acceptance of this appeal the impugned Orél(_er dated
05-10-2017 of respondent No 1 may kindly beisetl aside
and the appellant may kindly be ordered to be réstored to
his previous rank of Inspector with all back benefits.

Respectfully Submitted:-

1. That the appellant joined the respondent Depar‘rtment as
Constable on 16-11-1978, was promoted as Head
Constable 16-04-1997, was then promoted .as AS] on 21-
08-2009 and was promoted as Sub Inspector in.the year
12-10-2011. |

2. That the appellant was promoted as Inspecftor vide
Order/Notification No 1321-E-11 dated 02-03-107,
remained posted to various Police Siations aad since
then he performed his dutics with honesty and (ull
devotion and to the entire satisfaction of his ;supcr.ior
officers. ]

i
i
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upon the appellant. It was further contended that the inquiry officer has

~mentioned in the inquiry report that the appellant was summoned for inquiry

proceeding but he did not appear before the inquiry officer therefore ex—parte
proceeding was initiated against the appellant. It was further contended that the
ap}-)_ellantlwas dismiesed from.service vide order dated 03.02.2009 but he has
filed departmental appeal copy of the same is‘no-t available on the record
however, the same was dismissed by the departmental authority vide order
dated 03.01.2011 being time barred. It was further contended that after

dismissal of departmental appeal the appellant was required to file service
25~ 1

- appeal within one month but he has filed service appeal on 31042617 after a

delay of seven yedrs therefore, it was contended that the service appeal is badly -
tlme barred and prayed for dismissal of appeal.

6. Perusal of the record reveals that the appellant was serving in Police
Department. He remained absent from duty, departmental proceeding was
initiated against him. He was issued charge sheet and statement of allegation but
he did not appear before the inquiry proceeding thereforg, ex-parte pfoceeding
was initiated and the inquiry officer recommended him for major penalty.
Accordingly on the basis of i inquiry report, the appellant was 1mposed major

penalty ‘of dismissal from service vide order dated 03.02.2009. The record

- further reveals that the appellant field departmental appeal, copy of the same is

not available on the record however, the same was rejected vide order dated

03.02.2011 being time barred. Moreover, the appellant was required to file

service appeal within one month from the date of dismissal of departmental
appeal but the appellant has filed service appeal on 25.01.2018 after a delay of
more than seven years. Though the learned counsel for the appellant contended
that the impugned order was passed retrospectively i.e from the date of ébsenc_e

therefore, the same is void and no limitation run against the void order but the

order of dismissal from service retrospectively does not make the impugned .




3. That -the appellant was posted as Chief Investigation
Officer Police Station Khall District Dir Lower, was
entrusted investigation of Case FIR No 117 Dated,28-12-
2016 U/Ss 365/302 of the same Police Station registered
regarding abduction of Mst Adila Bibi. (Copy of FIR is
enclosed as Annexure A). '

. That the appellant according carried out investigation,
arrested the both the accused namely Mst Mussarat Bibi
from Peshawar and her husband Lal Shehzada and
recovered the stolen articles, Purse and CNIC .of the
abductee. During investigation the accused Lal recorded
his confessional statement before the police and at his
pointation in the presence of DSP Hidayat Ullah Shah
Investigation, and SHO Abdu Rehman, the dead body of
deceased was also recovered, which was sent for Post
Mortem Examination after preparing the relevant
documentation. The appellant at the report of
complainant and at the direction of DSP Hidayat Ullah
Shah Khan and SHO Named above sent Murasila to PS
Batkhela, upon which case FIR No 37 dated 30-01-2017
U/Ss 320/147 /149 PPC was registered and three morc
persons were also charged. It is pertinent tom mention
that Case FIR No 37 was cancelled at the Direction of
Deputy Commissioner Malakand. (Copy of FIR No 37 is
enclosed as Annexure B). '
)

. That it is pertinent to mention here that the' senior
officers of the department were intervening in the
investigation. After the recovery of dead body the accused
party leveled various allegations against the police
through complaints and SMS. 365B-PPC was added and
the CDR of the accused was also obtained and duc to
repeated intervention, the appcllant requested the DSP
concerned to constitute a special investigation team but
of no wuse. The case was more political, as the
complainant party belonged to ANP while the accused
party belonged to Muslim League and Jumat Islami who
were more influential and the appellant used to discuss
the progress in the case on daily basis with the senior
officers. The appellant recorded the statements of all
relevant witnesses and even requested for identification

parade which request was also not acceded to. Even .

despite all hurdles of the accused, the senior officers and
the political pressure, the appellant carried out
investigation efficiently and honestly and did what he

.2

| o
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order~ void. Reference ié made to 1998 SCMR 1890-. As such, .without touching
the merit of the case, the present service appeal is dismissed being time barred. -
Parties are left to Ab‘ear‘ their own costs. File be consigned to the record room.‘

ANNOUNCED
17.04.2019

- (MUHAMMAD AMIN KHAN KUNDI)
MEMBER |

(HUSSAIN SHAH)
~ MEMBER

p




was required to do and challan in the case has also been
submitted.

- That inspite of this charge sheet was issued to the
appellant which was replied in detail cxplaining the true
position, where after an illegal inquiry was conducted.
(Copy of charge sheet, reply & inquiry report is
enclosed as Annexure C, D & E). -

- That the appellant was then issued Final Show Cause

Notice which was also replied refuting the - allegations.

(Copy of Final Show Cause Notice & reply is enclosed.

as Annexure F & G).

- That finally the appellant was reverted from the rank of
Inspector to the rank of Sub-Inspector by réspoﬁdent No
1 vide order dated 05-10-2017. (Copy of Order dated
05-10-2017 is enclosed as Annexure H). ‘

. That the appellant filed Departmental appeal before
respondent No 2 on 18-10-2017 which has not been
responded so far despite the lapse of the statutory period
ol ninety. (Copy of departmental appeal & letter dated

24-10-2017 is enclosed as Annexure I). ' :'

That the impugned orders dated 05-10-2017 of
respondent No 1 is against the law, facts and principles
of justice on grounds inter alia as follows:-

GROUNDS:-

A.That the impugned order is illegal and void ab-
initio. ‘_
i
B. That mandatory provisions of law and rulés have
badly heen violated by the respondents aﬁnd the
appellant has not becn treated according to law and
rules and the appellant did nothing that amounts to
misconduct. ;E
C.That the impugned order is void being \}:vithout
Jurisdiction and legal authority, as respondent No 1
is not competent authority for an inspector. It is

further worthwhile to mention here that Mulkhtiar -

Ahmad who has imposed penalty upon the
appellant is serving as DSP and was nominated for
31 Junior Command Course vide letter dated 24-

e R i S Ay

D




