.A
’\,% -

15.07.2022 ‘ Junior of learned counsel for the petitioner present. Mr.
Muhammad Adeel Butt, Additional Advocate General for the

respondents present.

Implementation report not submitted. Learned Additional
Advocate General seeks time to contact the respondents for
submission of implementation report. Adjourned. To come up for

implementation report on 07.09.202 before S.B.

(MIAN MUHAMMAD)
MEMBER(E)

- /\\



Form- A

FORM OF ORDER SHEET

Court of

Execution Petition No.

119/2022

Date of order
proceedings

Order or other proceedings with signature of judge

17.02.2022

17.05.2022

The execution petition of Mr. Sher Alam Khan submitted today
by Syed Noman Ali Bukhari Advocate may be entered in the relevant

register and put up to the Court for properrder please.

REGISTRAR

This execution petition be put up before to Single Bench at
Peshawar on /7,0?/2@2/”
Notices to the appellant and his counsel be also issued for the date

fixed.

. Original file be requisite.

CHAIRMAN

Learned counsel for the petitioner present.

Notice of the present execution petition be
issued to the requndents for submission of

implementation report on 15.07.2022 befgre.S.B.

A

(MIAN MUHAMRAD)
MEMBER (E)
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BEFORE THE KHYBER PAKHTUNKHWASERVI( R TRIBUNAL;
‘ PESHAWAR o

Excoution Petition No.__] G - o022

- In Service Appea1:8‘7‘/2016

Mr. Sher Alam Khan Aséiéﬁant Professbr‘ (E'nglish)‘ B
Higher Education Deptt, KP, Peshawar. -

. PETITIONER

' VERSUS
1. The Govtof KPlthrou.gh Chief Secretary, KP, Civil Secretariat
: Peshawar ' o

| 2. The Secretary I—hgher Educat1on, KP C1V11 Q.e‘crc‘atari'at Peshawar.

- 3. The Director Higher Educat1on Deptt D1rec1 orate ‘of Higher
hduca‘uon, KP Peshawar .

*RESPONDENTS

E XECUTION PETITION FOR DIRECTING THE
~ RESPONDENTS __TO. ~IMPLEMENT _THE
" JUDGMENT __DATED: 12.11.2021 "OF__THIS

TONOURABLE TRIBUNAL N LETTER AND

SPIRIT.




'. Respectful‘lv'SheWeth:

1L

That the appl1cant/Pet1t10ner ﬁled Serv1ce Appeal No 87/20]6

agamst the illegal acceptance of re51gnat10n

A"“hat the said appeal was ﬁnally heard by the Honorable Tribunal

on 12.11. 2021 The Honorable Trlbunal was kind enough to accept

‘the appeal The unpugned orders were set—asrde and resrgnatron | '
wstood w1thdrawn The servrce of the appellant -as ~Assistant
~ Professor (BS 18) was restored w1thout back beneﬁts Wlthl
| observatron ‘that ‘during the perrod in whrch appellant remamed as
_regrstrar at AWKUM would: be | treated on- duty agamst leave‘
' accrued if any, or leave w1thout pay for the purpose of length of

‘,serV1ce and future beneﬁts (Copy of Judﬂment is attached as .

- Annexure—A).

‘That the pet1troner also ﬁled an appl1cat1on for 1mp1ernentat1on of

the judgment of this Hon’ble Trrbunal in the ofﬁce of Sectary.
Hrgher Educat1on Deptt: KP but the respondents totally falled in

| taking any action regardrng the 1mplementat10n of the Judgment of

Hon’ able Tr1bunal dated 12 11 2021 (Copy of apphcatlon is

o attached as Annexure B)

That 1n—act10n and not fulﬁlhng formal’ requlrements by the, .

‘ respondents after passrng the Judgment by this august Trrbunal is

totally illegal, tantamm\mt to drsobedlence and Contempt .of Court.

'Ihat the Judgment is Stlll in the field and- has'nor been suspended ;

or set aside by.the Supreme Court of Palustan Tkerefore, the
respondents ‘are legally bound to pass formal approprlate order to

comply wrth the Judgment in Ietter and sp1r1t '



~ That the- petitio:ner has'.having.n'o other remedy except to file this

Execution Petition.

_ "It is, therefore most‘humbiy 'prayed that the respondentsz
may be directed to obey the Judgment dated 12. 11 2021 of this

| august Trtbunal in letter and sp1r1t The respondent may also be. |
- directed to allow the petltroner to resume his duties in hlS parent
department as per Judgment of this august Tribunal from the date

of Judgment for the purpose of monetary/othe1 benefits. Any other ‘

. remedy, which this august Tribunal deems fit and appropriate that, - |

- may also be awarded in favor of apphcant/appellant

| “Petitioﬁer -

: Sher‘ Alam '

Throutrh 0 -
'\')’J
"~ Syed Noman Ali Bukhari

Advocate ngh Court

A"FF'ID'AVIT:

It is afﬁrmed and declared that ‘the contents of the above
Executlon Petition are true: and oorrect to the best of my knowledge

and behef :

' DEPONENT




BEFORE THE KHYBER PAKHTUNKHWA SERVICE IBUNAL PESHAWAR

Servrce Appeal No 87/ 2016

. Date ofInstltutlon 23.12.2.015”; ,
_ Date of Decision ... | 12.11.2021 {1

. o0 . »\:a"
‘ Sher Alam Khan Ex- Assrstant Professor (Engllsh), ngher EdUcatlon Departmeﬁt

' presently Reglstrar Abdul Wali Khan Unrversrty Mardan

1

l L
(Appellant) "

I
1
|
!

Government of Khyber Pakhtunkhwa through Chlef Secretary Khyber Pakhtunkhwa
Zivil Secretarlat Peshawar and three others ‘ ' (Respondents)

Khush Drl Khan & Syed Noman All Bukhan, '

) Advocates " For Ap’pellant -
'No_or Zaman Khattak,

© District Attorney . For Résp.'olndents '

SALAH-UD-DIN-

e MEMBER (JUDICIAL)
'ATIQ-UR-REH

[WAZIR . "o MEMBER (EXECUTIVE) -

JUDGMENT

ATIOQ- UR-REHMAN WAZIR MEMBER LE_).- - _Brié‘f. facts of - the
case ale that upon the recommendatlons of Pubhc Servrce Commrssron the '
appellant was lnltlally apponnted as Lecturer (BPS 17) vide order dated 15- 10-'

1992 wro later on was promoted as Assxstant Professor ( Ps t8) vrde order ’

/ | dat ed 01- 01- 2010 Durlng the course of his career the appe'lnnt applled through

‘ : oper channel to the 0.)\. of F\e |strar BPS 20) in Abdul »Nah Khan Univers
:Tr«:sml prop p 9 ( ) rsity

Mardan (AWKUM) and the appellant was selected and apponnted as reglstrar for a |

MR‘ tre A >.Ir H:u!ih:xu; perrod of three years vrde order dated 19-08- 2014 ’l’he apoellanc subrnltted' '
. t.l\ ce ribhuny

Pushawar

_ request to the respondents to relreve him of hlS post to ,o n his new aSslgnment



which however was regretted lnstead the appellant ‘was -3 ked to- submlt

-resignatron from the post of assrstant professor The appellant agaln requested

. for retentron of his fien or countmg his servrce under sectlon-418 of the Civil

_ Servrce Regulatlons (CSR), which too was not acceded to, henc

e tbe appellant

o 'tendered his reslgnatlon on 10- 10 2014 but when the appellant came to Know

- _than 20 years of servrce however the respondents reJected depa

' ?

that the post of reglstrar isa tenure based post, hence he. requested agaln on 27-
05- 2015 for converslon of hrs resrgnatron mto a request to relieve hlrn from

servrce in order to Jorn new assrgnment but in the meanwhlle his resrgnatlon was -

cepted vrde order dated .08~ 06 2015, agalnst whlch the appellant ﬁled " 4

' .departmental appeal dated 30 062015 for wrthdrawal of hrs 'eSlgnatlon or

nﬁrmatron of hrs pensron for the servrces he rendered rn the respondents

: department but hls appeal was reJected vide- order dated 01- 12 7015 hence the

lnstant servrce appeal wrth prayers that the lmpugned orders dated 08-06- 2015‘

y and 01 12 201:> may be set aside and resrgnatlon s0 tendered may be allowed to

be WI h 'wn or |n alternatlve, the appellant having rendered more than 20 years ‘

service be’ allowed pensron for the servrce rendered

.0_2'. Learned counSel for the appellant has contended that the appellant has'

not been treated rn accordance wrth law and his rlghts secured under the law has

been vrolated that before acceptance of resngnatron, the appellant has vrrtually',,‘ :

‘ wrthdrawn hrs resrgnatlon, but was not consrdered by the respondents whlch lSv

_ agalnst law and norms- of natural ]ustrce that the appellant has at hrs cradit more

rtmental appeal

of the appellant hence hls long and spotless servrce has been washed out, l"lSDlte

of the l‘act that under the law he lS entltled erther to have count his servrce for

the purpose of pay and pensron or at least he should have been al lowed pension

_ for the seerce he rendered in the ngher Educatlon Department that tne

c

respondents lllegally rnsrsted for resrgnatron, desplte the fact that the appellant

| |



04,

was. entltled to retaln hlS llen over hls post or to have been allowed deputatlon,

’ that case of: the appellant ls covered under section-418 of CSR

e

03. - Learned Dlstrlct Attorney for the respondents has contended that upon his

selectlon as Reglstrar, the appellant was requlred elther to submlt resignation

' from the post of Assrstant Professor or to quit the ]Ob of reglstrar and contlnue

|

‘wuth his ]ob that the appellant opted to submlt hlS resngnatlon and qu1t the ]Ob of )

Assustant Professor now he cannot opt to wnthdraw hlS resngnatlon, that

umversuty is an autonomous body and any crvn servant who wants to Jom the'.

autonomous body, wlll have to resrgn from his .prevuous Jjob, hence request of the
"I-appellant for rellevmg was regretted and his. resxgnatlon was accepted by the.

, 'competent authorlty, that |t is prerogatlve of the government tcl accept orreject

' theresnghatlon.u_; L o s - \

We have-heard learned counsel for the parties and have perused the

i-.l

'OS. , Record reveals that the appellant was properly granted NOC for applylng B

. to the post of Reglstrar and upon his selectlon as Reglstrar in Abdul Wall Khan

" Unlversmy Mardan (AWKUM) vnde order dated 19 08~ 2014 the appellant placed a -

' . request dated 25 10 2014 to the respondents to relieve hlm elther on deputatlon

’or retalnlng hlS l|en in his parent department in. order to Jom his new assngnment

but the appellant was compelled to tender resrgnatlon from the post of ASSIstant

' _Professor The appellant though was hesntant but ﬁnally tendered hls resignation

’ EX NI
Khyber :l/‘)rull-.n'wa
Service Prisvangat 0

=i

e

Pul\n.zw BYS

on 10 10- 2014 The appellant assumed the charge as re»glstrar on 17 11-2014 :

and after taklng over charge, it transplred that the post of reglstrar is a tenure

' based post only for the perlod of three years, hence he submltted an appllcatlon

S to consnder his resrgnatlon as wrthdrawn but his” request was declxned vide, order

dated 17 06- 2015 but |n the meanwhlle his resrgnatlon was ac cepted vide order



Lt

dated 08-06- 2015 agalnst which the appellant fi led departmertal appeal dated '

.- 30-06- 2015 Wthh was re]ected vide order dated 01 1? 2015

?

"06_..'_ Placed on record is a letter of Admmlstratlon Department dated 03 10-.
A 1989 contalnlng lnstructlons that. reslgnatlon tendered by 3 Government Servant

4shall elther be accepted or. re]ected by the competent authorlty ‘within- the

stlpulated period of not’ more than 30 days of it Submlssron and.

acceptance/rejectlon thereof be commumcated ‘to the Government Servant_

concemed accordrngly, but in- case of the appellant his’ resrgnatlon was accepted
: after lapse of almost erght months whrch is contrary to the mstructrons i lrculated ‘

by the provnncral government Placed on record is another letter dated 24- 12— )

0 .

1958 of Admlnnstratlon Department contamlng lnstructrons regardmg resrgnatlon

that.where a government servant .who,has tendered re.rlgnation, v,vrtndraws it

before it is'accep'ted by the competent authority‘, or"w‘here ar‘ter the 'acceptance
but before e arceptance is commun.cated to- hlm he is al lowej“towithdraw the
res"_ ation. It 'was. noted that the appellant requested for wlthdrawal of hlsv
resrgnatnon on 27 05- 2015 well before acceptance of his resrgn(tron dated 08-06~ |
2015 and as per 1nstructrons crrculated by admlnrstratlon depa 'tment vide order

' _dated 24-12 1959 the appellant was entltled to wrthdraw his resrqnatlon before

|ts acceptance, but the respondents lllegally accepted hlS resrgnatlon in haste

Vwrthout takmg lnto consrderatlon his pendmg request for wrthdrawal of hlS

N resrgnatlon In the Judgment reported as 2003 PLC (CS) 1335 r' has been held

that ESTA (‘ODE Edltlon (1089) clearly mentroned that in case Civil Servant

) makes w1thdrawal of "his resrgnatron before the same was a\cepted by the

' cornpetent authonty, resrgnatxon would he deemed to have been wrthdrawn Inf

other ]udgments reported as 2015 pPLC (CS) 337 and 1984 PLC \CS) 435 it has

L been held th‘at resrgnatron could be wrthdrawn ar recallerl befora its acceptance

by the competent authonty, whereas the appellant had also requested for

wrtbdrawal of his resrgnat:on, out such request of the apnellant was not



consndered posmvely by” respondents,. whrch however wasvnot warranted and on‘ |

: thrs score alone, the lmpugned orders are llable to. be set at naug&w

) Of. | We have also noted that the appellant in his departmental appeal alleged ,

) his’ resrgnatlon Aot to be voluntary, but he was forced to do so ard to this effect, |
august Supreme Court of Paklstan in lts ]udgment reported as 2005 SCMR 1194

has’ declared such actron of the respondents as lllegal Last but not the least |
sectlon 418(b) states that resrgnatlon of an apporntment to. take up another

‘ .appomtment service that counts is not a resrgnatlon of the publlc servrce so in

N .'vrew of sectlon-418(b) of CSR the resrgnatlon so tendered cannot be termed ‘a

'resrgnatlon in real terms and depnvrng the appellant from beneﬁts of his long

~

- service would- not be in accordance wrth the canons of law

. 08. . We are of the consrdered oplnlon that the appellant havrng more than 20

-years‘ %rs credlt cannot be ousted for. technlcal reasons, as the appellant

\}Mltted his appllcatlon for wrthdrawal of his resigne stion well before its .

vacceptance but hls request was lllegally reJected Most lmportantly, the, appellant
was properly granted NOC by. the respondents for ]ornmg hl new assrgnment and
- in view of grantmg such NOC, the respondents were requrred to grant him. elthel
"deputatlon or retalnlng hlS lren agamst his onglnal post Wthh 1owever was no:.

done by the respondents The appellant was’ denled fundamental nght of due

' _process as guaranteed under Arttcle-10~A of the constltutlon ‘

09‘." - In. vrew of the foregorng dlscussmn, the lnstant appeal is arcepted

: Impugned orders dated 08 06- 2015 and 01 12 2015 are sel asrde and reslgnatron o
. 4

: of the appellant stands wrthdrawn and servrce of the appellant as Assrstant

.Professor (BPS 18) ls restored wrthout back beneﬁt wrth observatlons that perrod_ v

4 durlng Whl(‘h he remalned as Reglstrar woulcl be treated on duty aga nst leave |

_ ACIE e accr'_led |f any, or leave wrthout pay for the purpose of his length of se mce and
kl::lhtu::.f- (et ’ e .o
e sh-\"'”‘“' : oL T
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-~ future - benefits. Parties are left to bear their own- costs. File be consigned to

record room: -

. ANNQUNCED
12112021 -

(SALAH-UDDINY . © " (ATIQ-UR-REHMAN WAZIR)
" -MEMBER (J) o - MEMBER (B) -

e
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| VAKALATNAMA! |

L | L NO ; - /2_0; o
- IN THE COURT OF /(/ ff’,ﬁ V/ /("’ /'7////%14 ///ah}él)f
PAP X. /Z? ZW O%ﬂ M Appeildr'rt |

Petitioner

; Plarntrff
VERSUS

L / Z«/ﬂ%f@w B V'Resgona'enusﬁ*
. . Defendants. @, ,_

- do hereby appornt and constrtute the SYE]) NOMAN ALIL BUKHAR] Advocate -
High Court for the aforesald Appellant(s) Petrtroner(S) Plamtlff( sy /'

r Respondent(s) Defendant(s) Opposrte Party ' to commence and prosecute / to -
.appear and defend this actlon / appeal / petltlon / reference on my / our behalf and.
al proceedrngs that may be taken in respect of any apphcatron connected with the- -
same 1ncludrng proceedrng in, taxatron and apphcatron for. review, to draw and

deposrt money, to file and take documcnts to accept the pr ocess of the court, to |

appornt and instruct counc11 to represent the aforesard Appellant Petrtroner(S\

Plamtrff(s) / Respondent(s) Defendant(s) Opposr e Pa\ty agree o) ratrfv all the

DW

(CT rmr)

acts done by the aforesard f

DATE_______/20

B ACCE-PTE’D_ |

" SYED NOMAN ALI BUKHARI
" ADVOCATE HIGH COURT

b

© CELL NO: 0306-5109438
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} GS&PD.KP-255_7I3-RST-5000 Forﬁls-09.07.2018IP4(Z)IFIPHC Jos/Form A&B Ser. Tribunal

({3 A”

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
- JubICIAL COMPLEX (OLD), KHYBER ROAD,

PESHAWAR P
S
No 'i e A -
It
% APPERFNo...... L// N - “} of 20 2%~
| glw Nmm f(han | |
B | Ape]]ant/Petltloner_

RESPONDENT( S)

‘Notice to A K th s l/éclt"/ F5 A l'r | Ea'm'l,;),' o
¢ avan[uz ,D.m ﬁm?’e (ﬁ [—/;j/tsu E/“Cﬂzllm
ﬁél ety L '

: 'I‘ake notlce that your appeal has been fixed for Prehmmary hearmg,

' rephcatlonfaffldawt/cotmter afﬁdawt/record/arguments/ox;der before this Tribunal
p— Lot 2z o Jocosm..... | ,

(Coyop 0 atluhdy o

‘ You may, therefore, appear before the Tribunal on the said date and at the said
place either personally or through an advocate for presentation of your case, failing
which your appeal shall be liable to be dismissed in default.

o

Fﬂ‘u,,fi—meu;{ R [nc’_.___._.,u

' ‘541)9 E - Registrar, : .

Khyber Pakhtunkhwa Service Tmbunal

Peshawar.
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GS&PD.KP-2557/3-RST-5000 Forms-09.07.201 8/P4(Z)/FIPHC Jos/Form A&B Ser. Tribunal

¢ A”

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

JUDICIAL COMPLEX (OLD) KHYBER ROAD
PESHAWAR

ooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

T / (h, f{éﬂé /aZw
e L 67’2 7 ......................................... *‘f( .

Notlcé to £ K@/M{ﬂf(g) lY@é‘/t’ 1147 /lf)’ | 50/“6&11(537 |

Du)aﬂf‘m*’“{ —p 'WT"’"’}Z@ U% [%ZA‘” ﬁ/“lﬂz/«ﬂf

Take notice that your appeal has been fixed for Preliminary hearing,

Irephcatlo?,, affidavit/counter afﬁdawt/record/arguments/order before this Trlbunal
PR 1 .).../0:7%. PR L5004, .........

<|. ﬂf v aff@é e /

B erefore, appear before the Trlbunal on the sa1d date and at the said
place either personally or through an advocate for presentatlon of your case, falhng _
which your appeal shall be liable to be dismissed in default '

e t
m
: IZ@,) ﬂ . Registrar,
_ Khyber Pakhtunkhwa Service Tmbunal

_ Peshawar

-




