730.06.2022

18.08.2022
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Learned counsel for the appellant present. Mr. Kabir

Ullah Khattak, Additional AG for respondents present.
Preliminary arguments heard and record perused

Points raised need consideration. The appeal is
admitted for regular hearing subject to all legal objections. The
appellant is directed to deposit security and process fee within

10 days. To come up for reply on 18.08.2022 before S.B.

(Fareeha Paul)
Member (E)

Learned counsel for the appellant present and submitted an
application for permisson to deposit security and process fee.
Application is allowed and learned counsel for the appellant is
directed to deposit security and process fee within 03 days.
Thereafter notices be issued to the respondnets for submission of
reply/comments. Adjourned. To come up for reply/comments on
29.09.2022 before S.B.

(Mian Muhammad)
Member (E)
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18.01.2022 Counsel for the appellant present. Mr. Muhammad Adeel
Butt, Add!: AG for respondents present.

Written reply/comments not submitted. Learned AAG seeks
time to contact the respondents for submission of written
reply/comments. Adjourned. To come up for reply/preliminary

hearing on 15.03.2022 before S.B.
2

Y
(Mian Muhammad)
Member (E)

15.03.2022 Due to retirement of the Worthy Chairman, the
Tribunal 1is defunct, therefore, case is adjourned to

15.6.2022 for the same as before.

z

Reade:‘.

15" June, 2022 Counsel for the appellant present. Mr. Kabirullah
Khattak, Addl: AG for respondents present.

Written reply/comments not submitted. Last chance is
given to the respondents to file written reply/comments
within a week. To come up for reply/preliminary hearing
on 30.06.2022 before S.B.

(Kalim Arshad Khan)
Chairman




21.09.2021

09.11.2021

Clerk of counsel for the appellant present.

Clerk of Learned counsel for the appellant requested for
adjournment on the ground that the learned counsel for the

appellant is not available today. Adjourned. To come up for
preliminary hearing before the S.B on 09.11.202f.
»*

(MIAN MUHAMMAD
MEMBER (E)

Clerk of counsel for the petitioner and Mr. Kabirullah
Khattak, Addl. AG for the respondents present.

Vide order dated 09.12.2020, the office was required
to issue pre-admission notice to the respondents.  Case
was adjourned to 11.03.2021 for reply/preliminary hearing.
The requisite notices were accord_ipgly issued but till date
reply/comments have hbf been submitted by the
respondents. Instant appeal pertains to the year, 2019 and
is still pending at preliminary stage. Learned AAG is
required to contact the respondent and facilitate
submission of reply on next date positively. Case to come
up for reply/preliminary hearing on 18.01.202% before S.B.

Chairman



09.12.2020 Appellant present through counsel. .

Let pre-admission notice be issued to respondents for
reply/comments. To come up for reply and preliminary
arguments on 11.03.2021 before S.B.

ozina Rehman)
Member (J)

11.03.2021 Junior to counsel for appellant present.

Kabir Ullah Khattak learned Additional Advocate General
present.

Nemo for the respondents’ Department despite notice,
therefore, fresh notice be issued to all the reépondehts with
direction to submit reply/comments on or before the next
date. To come wup for:regtylprelimi*ﬂaw-ar:g%ef;ts on

7 /_0©/2021 before S.B. |
(Rozina Rehman)
Member (J)
A :
. .:3__’,;..,;.-;';",;:;{4'-‘.;., Te o 2 ,d,'gé Lo 2t
17.06.2021 Junior to counsel for the appellant and Mr.

Kabirullah Khattak, Addl. AG alongwith Saleem Khan, S.0
for respondents present.

Representative of the respondents reqqests for time
to furnish reply/comments. Request is accepted ‘but
respondents are directed to furn;ls‘h reply/f:omm.e__zq‘ts lc_gn._n'ext

date positively. To come up for reply/preliminary hearing

on 21.09.2021 before S.B. %//

Chairman



19.03.2020 Clerk to counsel for the appellant present and seeks .

: adjournmeﬁ-t as lawyers are on strike on the call of Khyber
Pakhtunkhwa Bar Council. Adjourn. To come up for

preliminary hearing on 21.04.2020 before S.B.

X/~

Member

21.04.2020. Due to COVID19, the case is adjourned to 22.07.2020 for

- the same as before.

22.07.2020 Mr. Imran Khan, Advocate is present and submitted that
his colleague Mr. Mubarak Zeb, Advocate has gone to Islamabad
due to some u.rgency and could not attend the Tribunal today._
Former request for adjournment. Adjourned to 01(10.2020. To

come up for preliminary hearing before S

(MUHAMMAD JAMA
MEMBER

01.10.2020 - Counsel for the appellant present.

Requests for time to further document the briéf b}dy
placing on record copies of different notifications issued
regarding grant/discontinuation of advance increments
upon attaining higher qualifications by civil servants.

May do so on or before the next date of hearing.
Adjourned to 09.12.2020 before S.B. '
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Form- A

FORM OF ORDER SHEET

Court of
Case No.- 1549/2019
S.No. | Date of order Order or other proceedings with signature of judge
proceedings :
1 2 3
1- 14/11/2019 The appeal of Mr. Shams-ur-Rehman presented today by Mr.
Mubarak Zeb Advocate may be entered in the Institution Register and put
up to the Worthy Chairman for proper order ﬁase.
O |
REGISTRAR ‘WY 1(
7. This case is entrusted to S. Bench for preliminary hearing to be
put up there on %(I%I /6 _
CHAIRMAN
20.12.2019 Counsel for appellant present.
Learned counsel requests for time to further
prepare the brief in view of instrument abolishing the
grant of advance increments on attaining higher
education as well as the judgments of superior courts on
the point. '
Adjourned to 30.01.2020 before S.B.
'
Chairman
30.01.2020 Clerk to counsel for the appellant present and seeks adjournment
as lawyers community is on strike on the call of Khybdr |
Pakhtinkhwa Bar Council. Adjourn. To come up for preliminary
hearirg on 19.03.2020 before S.B. ' /{
ember
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Scrvice Appeal No. | Shl:( (;l__/ZO‘i 9

Shams ur Rehamn, CT, Govt. Middle School, Dab Banda Charsadda.
...... Appellant

VERSUS
Govt. of Khyber Pakhtunkhwa through <Chief Secretary, Civil
Sccretariat, Peshawar and others

..... Respondents
INDEX
syl . Annexure
Description of Documents Pages#
2 | Service Appeal and affidavit | 17 »3’“
3 Copies of the Educational Documents A é— )
4 | Copy of the Act no IX of 2012 B D Jeo
5 C(.)H}S};wz)-f judgment and order dated C /—f"‘/J\
20.06.2019
6 _E,ij_of Departmental Appeal D /e /J
7 | Other relevant documents /=
8 | Vakalatnama /G
Appellant
Through
MUBARAK ZEB

Advocate High Court
Office FR , 3-4 Forth ~ Floor
Bilour Plaza Peshawar Cantt.
Cell: 0334-4274247
Email:mubarakzebl3@gmail.com
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Service Appeal No. /2019 j

Shams ur Rehamn, CT, Govt. Middle School, Dab Banda
Charsadda. Appellant

VERSUS
1. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil

Secretariat, Peshawar.
Govt. of Khyber Pakhtunkhwa through Secretary Finance, Civil

=

Secretariat, Peshawar.
3. Govt. of Khyber Pakhtunkhwa through Secretary Education
(E&S), Civil Secretariat, Peshawar
veeren......Respondents

Appeal under Section 4 of the Khyber
Pakhtunkhwa Service Tribunal Act, 1974,
against the non granting of two annual increments
in terms of notification issued by the Provincial
Govt dated 11.08.1991, against which his
Departmental Appeal dated 22.07.2019 has also
been not been responded after the expiry of
statutory pericd of 99 days

PRAYER-IN-APPEAL

On acceptance of this appeal the appellant is
entitled to the advance increments on account of
higher education in light of the judgment of the
Hon;able Peshawar High Court in terms of
notification issued by the Provincial Govt dated
11.08.1991, where by the advance incremecnts on
account of higher education was allowed, similarly
the appellant are discriminated in the matter
whereby the advance increments on account of
higher education has been allowed to the colleagues
/ similarly placed employees through order of the
court, thus the appellant are also entitled to the

i



same with all back and consequential benefits, the
rcluctance on the part of respondents by not
allowing the advance increment to the appellant is
highly illegal, unlawful, discriminatory and in
cffective upon the rights of the Appellant.

OR

Any other remedy proper not specially asked for
may also be allowed.

Respectfuily Sheweth:-

1.

6.

That the appellant is the employee of the Education Department
and performing his duties according to his post duly mentioned
in the heading of Appeal and performing his duties with full
zeal and devotion.

That the respondents (provincial Govt) issued Notification No.
FD(PRC)1-1/89 dated 11.08.1991 through which on acquiring
higher education the employees were held entitled for Two

Advance Increments. \

That the grant of advance increments on the basis of higher
education qualification has been followed in the education as a
policy to provide chance to the teaching staff to improve the
education quli8fication and become asset of the department, so
that they may produce quality education to the students.

That the appellant during his service enhanced his qualification
by obtaining Master degree in his relevant subjects which made
him ecligible for the Two Advance Increments in the light of the

Notification issued by the Govt dated 11.08.1991. (Copies of
the educational Documents are attached as annexure A)

That the colleagues of the appellant are the beneficiary of the
samc notification i.e two advance increments till 2001 which
was latter on stopped by the Govt vide notification dated
03.01.2009.

That the Govt; of Khyber Pakhtunkhwa vide Act no IX of
2012, Khyber Pakhtunkhwa Cessation of Payment of Arrears on
Advance increments on higher education qualification Act 2012
stopped/ ceased the payment of arrears accrued on account of
advance increments on Higher Education, by giving
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retrospective effect .(Copy of the Act no IX of 2012, Khyber
Pakhtunkhwa Cessation of Payment of Arrears on Advance
increments on higher education qualification Act 2012 is
attached as annexure B)

That that ibid Act of 2012 was also challenged in another writ
petition no 3081-p/2012 and after hearing both the parties the
same was allowed by the Hon;able Peshawar High Court
Peshawar vide judgment and order dated 20.06.2019. (Copy of
the writ petition and judgment and order dated 20.06.2019 are
attached as annexure C)

That the appellant filed Departmental Appeal to the respondents
for the grant of same relief as granted / allowed to the other
similarly placed colleagues of the appellant but the respondents
refused to do so.(Copy of Departmental Appeal is attached as
annexure D)

That being aggrieved from the illegal act of the respondents by
not following the order of the Hon;able Peshawar High court
Peshawar, the appellant knock the door of this Hon;able tribunal
inter alia on the following grounds amongst the others.

GROUNDS:

That the appellant has not been treated in accordance with law
and his rights secured and guaranteed under the law has been
violated.

That the appellant is continuously approaching the department
for the release of two advance increments, however they were
given dead response, since the matter of pay is a continuous
wrong and recurring cause of action hence no limitation is
applicable to their case. ”

._:(,
That the appellant during their service enhanced their
qualification by obtaining Master degree in their relevant
subjects which made them eligible for the Two Advance
Increments in the light of the Notification issued by the Govt
dated 11.08.1991
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That the grant of advance increments on the basis of higher
education qualification has been followed in the education as a
policy to provide chance to the teaching staff to improve the
education quli8fication and become asset of the department, so
that they may produce quality education to the students.

That it has been consistently held by the superior courts that
if the Service Tribunal or Supreme Court decides a point of
law relating to the terms of service of a civil servant which
cover not only the case of civil servant who litigatgd, but also
of other civil servants, who may have not taken any legal
proceedings, in sﬁ.ch a case, the dictates and rules of good
demands that the benefit of such judgment by Service Tribunal
/ Supreme Court be extended to other civil Servants, who may
not be parties to the litigation instead of compelling them to
approach the Service Tribunal or other Forums” (SCMR 1996
page 1185, PLD 2004 SC 77, 2005 SCMR 499, 2009 SCMR
page 1. The respondent department has violated the law and
Judgments of the superior Court.

That it is pertinent to point out here that the employees who
were similarly placed were allowed the advance increments on
higher education, but it was denied to the appellant.

That it is pertinent to point out her that similar placed
cmployee of the respondent department were allowed / granted
the Two advance increments on higher education, through
Court order and, while the appellant were discriminated, this is
sheer discrimination and violation of article 25 of the
constitution.

That the acts of the respondents are based on exploitation
which is highly unjustified, illegal and against the provision of
article 37 and 38 of the constitution of Pakistan. The same is
not permissible in the eyes of law.

That the appellant is performing the samc duties as is
performed by their counterparts in the Education Department,
similarly they are also holding the prescribed qualifications,
therefore, is entitled for the Two advance increments on higher
education.

That by no means the stoppage of the Two advance increments
on higher education is justified under any provision of the law,
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rules and policy, therefore, it clearly amounts to discrimination
and punishing the appellant without zny fault, which is against
the basic provisions of Constitution of Pakistan as well.

That the case in hand involves the violation of fundamental

_rights of the Petitioner, and there is disparity and

discrimination in grant of pay & allowances which is violative
of Article 2, 2A, 3,9, 14, 18, 20, 25, 27, 30, 31, 37 and 38 of
the Constitution of 1973.

That in accordance with the constitution of Islamic Republic
Pakistan, 1973 the state is bound to element all forms of
exploitation and to apply merit in all forum of service thus
violating the due rights of the appellant is infact against the
fundamental of this institution and illegal.

That the appellant seeks the permission of this Hon;able Court
to rely additional grounds at the time of hearing of this Service
Appeal.

It is, therefore most humbly prayed that the Service
Appeal may please be allowed as prayed for.

Appellant
Through /
MUBAJL ZEB

7
Advocate High Court

Affidavit

[ Shams ur Rehamn, CT, Govt. Middle School, Dab Banda
Charsadda do hereby solemnly affirm on oath that, the contents of
the service appeal are true and correct to the best of my
knowledge and belief and no such like service appeal has earlier

been filed, nothing has been concealed or kept back or con€eale
from this IHonourable Court. X

N

r[\ Deponent
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University of Peshawar
Pakistan

This certifies that

Shams-Ur-Rahman son of Wahid Shah

having fulfilled all the re

quirernents is hereb'y‘admi‘tted to the degree of
Master of Arts in Pashto

Roll No: 10493

e W

Registrar Q
Session: Annual 199¢

Y

A e

Reg. No. 93-PC-20310
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EXTRAORDINARY " REGISTERED NO. Bl

GAZETTE ¢
3 N
740 h QXW“‘E
KITYRER PAKHTUNKHWA |
| Published by Authority ‘ ' o
PESHAWAR, TUESDAY, 15TH MAY, 2012. ‘

GOVERNMERT

PROVINCIAL ASSE:MBLY SECRETARIAT
KHYBER PAKHTUNKHWA

NOTIFICATION
Dated Peshawar, the'15th May, 2012.

No. PA/Khyber Pakhtunkhwa/Bil!s/ZO12/20711.-—TheA Khyber Pakhtunkivwa
Cessation ol Payment of Arrears on Advance increments on Higher Educational Qualification
Bill. 2012 having been passed by the Provincial Assembly of Khyber Pakhtunkhwa on B May,
2012 and assented to by the Governor of the Khyber Pakhtunkhwa en 11% May, 2012 is hercby
published as an Act of the Provincial Legisiature of the Khyber Pakhtunkhwa.

THE KBYBER PAKHTUNKHWA CESSATION OF PAYMENT OF ARRBARS ON
ADVANCE INCREMENTS ON HIGHER EDUCATIONAL QUALIFICATIGN
ACT, 2012., '

(KHYBER PAKHTUNKEWA ACT NO. IX OF 2012)

(lirst published after having received the assent ol the Goveraor of the Khyber .
Paldhtundhwa in the Gazette of the Kyber Palditunldiyva ‘
(Extraordivary), dated the 15% My, 2015).

AN i
ACT

o cease the payment of arreirs accruéa’ on account of advance iuerencuts on
lLigher educatioual qualification.

WHEREAS advance increments Lave been granted to certain Provineial
Governmeut employees on the basis of acquiring or possessing higher edacational
qualification over and above the prescribe educatioual qualification- from tinme to
time; '

893
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AND WIHEREAS the Provincial Govgroment vide Notification No. (PRC)-
172001, dated 27.10.2001, had already discontinued the scheme of advanee
increments on higher educational qualification; :

AND WHEREAS due to-financial coustraints, it is not possible for Provinuial
Government to pay the claimed and uuclaimed arrears acerued from the said
increments; ;

‘ PR

It is hereby enacted as follows:-

L. Short title, appﬂcation and commencement.— (1) This Act may be called the
Khyber Palditunkhiwa Cessation of Payment of Arrears on Advance lucrements on
Higher Educational Qualification Act, 2012. o

(2) it shalt apply to all the employees of Lhe Provincial Govermment, wha
wore entltted to recelved ndvanee Ingrements ou higher educational qualification.

(3) It shall come into force at once apd shall be deemed to have taken
effect on and from 1% day of December, 2001.

2. Cessation of payment of arrears on advance: increments on higher
educationa! yualillcatton.—(1) Notwlthstandiug anything contained in any
decision, judgment and order of any Tribupal or Court including High Court or
Supreme Court of Pakistan, for the parpgse of any claim for payment of arrears ou
aceount of advance increments on higher educational qualification sanctioned in
pursuance of any order, letter, office memoranda, notification, instructions and
other instruments issued before 1.12:2004, such orders, letiers, office memoranda,
notifications, instructions aud other instruments shall-be deemed {o be: non-
existent, ceased or revoked and no further claim whatsoever on the bDasls of these
instruments shall be eutertained and all cases in respect of such clabmsgpending
in avy Court or Tribunal including High Court and Supresie Court of Pakistan
shall stand abated. YT T ey

(2) Ay order made, instruction issued, decision, judgment or ovder of
any Court or Tribunal including a High Court or the Supreme Court, impiemented
immediately before the conimencemeunt-of this Act, shall be deemed to have been
validly made, issued and implemented by the date of commencement of this Act,
and any amount already paid there-under on account of advance increments ov,
arrears thereof shall be deemed to have been validly paid and shall not be
recoverable from the recipient Governmeut employees.

s
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3. Removal of difficulties.— If any difficult arises, in giving effect to the
provisions of this Act, the Provin.iut Gover ument may malke such orders as it nm

deem just and equitable.

4. Repeal.- The Iiyber Palitunldiva Cessation of Payment of Arrears on
Advance Increments on Higler Educational Qualification Ordindnce, 2012 (1(hyhel
Pakbtuukhwa Ordinance NO. [ of 2012), is hereby repealed. v

D Y Y N

! BYORDER OF MR. SPEAKER

PROVINCIAL ASSEMBLY OF KHYBER o
- PAKHTUNKHWA -

(AMANULLAH)
‘ Secretary
Provineial Assen:bly of Khyber Palthtunldvwva

Printed and published by the Manager,

3R RS s, )

Staty, & Prg Deptt, Khyber Pakhiunkliwa, Peshawar 3
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PESHAWAR

| . J ud101al Department

Lo Wnt Petmon 3081—P of2012

' Inayatullah Khan & others..‘.......,'.'."..‘.'. cevesene .j'..,.'..;.,,v...‘.;" ...... Pe,titi‘on,ers..'

---------------------

Judgment /- order thxs Court m’(end to decxde the mstant as well .
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. “identical in riature. . -

i "2. N T IPI:n.e'ss'ence tﬁe case of petitioners ijs_.ihat,"they being . -
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‘the eimployees of réspondents-department were in receipt. of |

“
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Judgments of - this Couft ; / apex ..'Court',. .hoWeve.r, | on»'.; .

promulgatxon of Khyber Pakhtunkhwa Act No IX of 2012 ie. o
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e [ 2012, -tlle.,sa:id benefit was 'curtailed;. hence the instant wrxt
A .| petition™
3 o We have heard learned'couhsel for the p‘arties. and

Sy L

' 'avallable.'record' goﬁe_through.
R _' At the very outset learned counsel representmo the.,'

pet1t1oners whlle producmg Judgment dated 8"’ June 2l)l7. -
’:-‘re.ported as 2018 PLC (C S) 174 rendered in wrlt petltlon

I. bearmg No 9l3nP of 2014 states that thls Court 1n. the satd'

':. ‘1 petltloh has thoroughly dealt the matter and declared th.e Act" o
-‘.No‘ IX. of 2012 null and vold to the ‘extent . of seotxon-z Jtsv. ‘

'- retrosp'eotiVit'y:.j and st'ru"ck' down" ‘the‘:'sarhe. fr’om;-' the' Act, :.

h ~. ..re_qu:.est_'ed. for di's.posal of .the wr1t _:;;etitiori .'in \_;i:e\'v‘of sai'd

s ' '

- jud’grrlent.. Leamed AAG ipresent Jin. Court alongwnth )

. "departmental representatwe on notlce though controverted the '.

'. startée, but eould make reasorl'able érouhds in disserlt.".
5 . ' ':lB,ef:ore éo’i"ng to .the' merits of the ca'se‘:?-it' is worth »
me;ltlblllh‘g.lt‘o.‘.'gd through the comments, 50 ﬁled by ther "
..res‘p:ondents_; I'rl .p'ara-7 'ol'. th.e- 'co,rx.uuents ".(o’n' facts) they _.‘
: .'jc'onte‘nded that Govemment has already .diseohtihued the saxd -
: sc_henle s1nce2001as mehtloned m the said ActNoIX ot :

1201 2, and that the law ‘helps the diligent and not indolent. Ifa

,~,persor1 tas been negllgent'.ln proseeutlng- his rernedy / rights' g
| . .f.‘.. ’ - . . ‘ . o .
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,;'befote- ‘th.e.__p:rhi.):er 'forem'vltlel'l';.inti‘m:e,"' he. i.s?no.t. 'entitled.‘t'.o .' '
in.duigenee:ht; Coutt. Thp j;setitioners' _k:ept mum tii'l‘: (t'eeades oh -
payment of claxmed mcrements In para-9 they further stated '
that Govemtnent had already dxscontmlted the scherhe of the .
- .ad.i/a\?l_c'e mcrements on acciuiring ‘.higher'-.qualiﬁeetioh..sin(:e - |
27102001and the present' hetitiqu;er.‘s: did. not"‘.. 'objec.t_e‘d' !
chet;lleng‘.e.cl"‘the-serhe:befepe any.ptoher"~.leg'al. .forurh:", si‘heeth‘e: '
promu] gatlon of Ordmance on 2732012, -ex}acte;i'« by. the o
J.,' Pr'o\'/.ir.xcia;li‘éo.}_"erhment '61} :1'5.5."201.2. The stancie. s0 taken by
'.the_:'sequrtdehts-vdehartrhents m their eotnnlents ori.‘the ~'fece.l.of .

: .rec'or'd :'suééests. they:‘.ir.lterttic;nally;s etyoid ‘t:o': give' 'heneﬁts. fo
L "petiti'oxie'r‘sl‘.hh .sax‘n_e' ‘t‘o-otih.g.s;- as_.:g.iven to others,whlchxs tn: :

eor_itraventibh.with.' the -pletho:a of 'judgments'of ‘apex Court ‘

i

i ane'rebyy it was repea.ted héld that ()nce ajudici;zz &é:eiminqﬁon,i b_.e'

it of a pamt of facs or of .a pomt of law, has been made and 5[ such a.
determtnatzon covers not only the ones lfttgatmg before the courts but

; '. some others also, then the dtctates of justtee would command that tne ._

; benef its accrutné from st:ch a determtnatton shoutd not be resmcred |

only‘ 'ta the ﬂtigat_ing phrties but sho'tlld be e.'xtended even 10 tlt.ose w’ho 3
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powers mherent in the courts be mvokr'd for the purpose——-Suck would
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- 6 " | onments,perusal of avgilaofe record' tvonld de'i).ict -
.that-_,on the s:n't'ne“céu;e of .aetton / grounds 'othet ernpl'oy_ees' of (
'respondentél-’dfepnrtrnent'hed__ﬁled éeveﬁallvoet‘iti.one vtﬁ'eretn tnis o '
.' courtthrough consol{d;ted 'indément dated862017, 'tendeted |
_: in. wnt | petition | No; 391,34-"P... of~'ooi4,-.'na§' de.alt. the matter :
| elabor'ate'lgz bydlseussmg eael'y; :'and -ev._er').'.a'Speet of ‘tljl'e. case m

l:. AP reference to the earher Judgments apex: Court on, account of
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:{ caUse'eccrued'_to the_ petitionero-em}iloyees_due" to Notiﬁcéttion -
No FD (PRC) 1= 1/89 dated 11.8. 1991 Thls Court through
N dbové, Judgments had declared the notxﬁcatlon dated 3.1, 2009
‘ . dieeritninatoty:, and vi'o"lative- of '1aw, ‘wnfer.eby thosex who were -
N .entit_l'ed buf .;'h'e\fe_ not .' g\'/ailed ftlllle Z'-facil.i;ties o:ff.."ad\.{a;ne‘e' )
| - B .inc'x;erjnlent.s; were refiiiéed, foliowed by ActNo X of_'. '20:1'2, t'o o
’ the.. e;c‘tent.o'ff. .s‘ect'i'on-ff;’i; ttler.efor'e,'.t}:'te p;jeeent f)etitii.oners“o'f ttte
_ instant- wntpetxtxonas welt ,as: oonneeted..\zq_i.t petittons oeiné-et
| ' patwlth thdtOf edﬂiéf petittoners_ of Writ pgﬁt'idri;@ '_ne'ed alike. |
! t@m{ehn 1
3. .‘: For "‘the r'easdng :.tecorde'd :Iter‘_ei.rnab.d{'e, ' thls and the

eonneeted writ peti't‘_i:‘ons' are allowed in 'terrns of ,identijc'al writ

-petltlon quoted ab0ve reported as' 018 PLC (C b) 174 by
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mg thc respondents to prov1de the pe’utloners the beneﬁts

- of two' advancg"incremghts' accordifngito the notlﬁcatlon dated
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The Secretary Education (E&S),
Civil Secretariat, Peshawar,
Govt of Khyber Pakhturkhwa Peshawar,

Subject: DEPARTMENTAL  APPEAL/REPRESENTATION FOR
ADVANCE INCREMENTS ON ACCOUNT OF HIGHER
EDUCATION IN LIGHT OF THE JUDGMENTS OF
AUGUST SUPREME COURT OF PAKISTAN AND
HON;ABLE PESHAWAR HIGH COURT PESHAWAR IN
TERMS OF NOTIFICATION ISSUED BY THE GOVT
DATED 11.08.1991,

Respectfully Sheweth:

The appellant very humbly submit the following few lines
for your kind and sympathetic consideration:

FACTS:
1. That the appellant is the employee of the Education Department and

performing his duties according to his post with full zeal and
devotion.

lo

That the Provincial Govt issued Notification No. FD(PRC)1-1/89
dated 11.08.1991 through which on acquiring higher education the
cmployees were held entitled for Two Advance Increments.

3. That the appellant during his service enhanced his qualification by
obtaining Master degree in their relevant subjects which made him
eligible for the Two Advance Increments in the light of the
Notification issued by the Govt dated 1 1.08.1991. i

4, That the Govt; of Khyber Pakhtunkhwa “vide Act no IX of 2012,
Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance
increments on higher education qualification Act 2012 stopped/
ceased the payment of arrears accrued on account of advance
increments on Higher Education, by giving retrospective effect and
the colleagues of the appellant challenged the ibid ACT before the
Peshawar High Court in Writ Petition nc 913-p/2014, writ petition
no 3081-p/2012 which was allowed vide Judgment and order dated
08.06.2017 and 26.06.2019. Copy attached *‘
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That the appellant has not been treated in accordance with law and
their rights secured and guaranteed under the law has been
violated. )

,9
That the appellant is continuously approaéhing the department for
the release of two advance increments, however they given dead
response, since the matter of pay is a continuous wrong and
recurring cause of action hence no limitation is applicable to their
case.

That it has been consistently held by the superior courts that  if
the Service Tribunal or Supreme Court decides a point of law
relating to the terms of service of a civil servant which cover not
only the case of civil servant who litigated, but also of other civil
servants, who may have not taken any legal proceedings, in such a
case, the dictates and rules of good demands that the benefit of
such judgment by Service Tribunal / Supreme Court be extended
to other civil Servants, who may not be parties to the litigation
instead of compelling them to approach the Service Tribunal or
other Forums” (SCMR 1996 page 1185, PLD 2004 SC 77, 2005
SCMR 499, 2009 SCMR page 1. The respondent department has
violated the law and Judgments of the superior Court.

That it is pertinent to point out here that the employees who were
similarly placed were allowed the advance increments on higher
education, but it was denied to the appellant.

it is therefore, requested that on acceptance of this
appeal/representation, advance increments on account of higher
cducation in light of the judgments of August Supreme Court of
Pakistan and Hon;able Peshawar high court Peshawar in terms of
notification issued by the govt dated 11.08.1991 may kindly be
allowed to the appellants with back benefits.

Your’s Obé¢digntly
%{M s
Shams ur Rehamn, CT, Govt.
Middle School, Dab Banda Charsadda.

patd 225
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N Dist. Govt. NWFP-Provincial > ¥R
e "ty District Accounts Office Charsadda 'S 3’#“ - i
’ Monthly Salary Statement (November-2017) —— %% 45%1:{
. ‘:«_l"' 7_",.
Personal Information of Mr SHAMSUR REHMAN d/w/s of WAHID SHAH
Personnel Number: 00151605 ~ CNIC: 1710183041149 NTN:
Date of Birth: 18.03.1972 Entry into Govt. Service: 21.02.1998 Length of Service: 19 Years 09 Months 011 Days
Employment Category: Vocational Permanent
Designation: CERTIFICATED TEACHER 80001097-DISTRICT GOVERNMENT KHYBE
DDO Code: CA6077-DISTRICT OFFICER SCHOOL AND LITERAC (MALE SECONDARY) CHARSADDA
Payrell Section: 001 GPF Section: 001 Cash Center: 5,
GPF A/C No: EDUCA005442  Interest Applied: Yes GPF Balance: 239,975.00
Vendor Number: - 6
Pay and Allowances: Pay scale: BPS For - 2017 Pay Scale Type: Civili BPS: 14 Pay Stage: 15
Wage type Amount Wage type Amount
0001 .‘Basic Pay 32,730.00 1000 | House Rent Allowance 1,476.00
1210 | Convey Allowance 2005 2,856.00 1300 { Medical Aliowance 1,500.00
2148 | 15% Adhoc Relief All-2013 796.00 2199 | Adhoc Relief Allow @10% 535.00
2211 | Adhoc Relief All 2016 10% 2,742.00 2224 | Adhoc Relief All 2017 10% 3,273.00
Deductions - General
3 Wage type Amount Wage type Amount
3014 | GPF Subscription - Rs2620 -2,620.00 3501 | Benevolent Fund -600.00
3609 | Income Tax -227.00 3990 | Emp.Edu. Fund KPK -125.00
4004 | R. Benefits & Death Comp: -1,052.00 0.00
Deductions - Loans and Advances
Lean Description Principal amount Deduction Balance
6505 GPF Loan Principal Instal 167,000.00 -11,930.00 | 23,840.00

i)eductions - Income Tax
vI",ayvablc: 4,259.15 Recovered till November-2017: 967.00 Exempted: 1703.57 Recoverable: 1,588.58

Gross Pay (Rs.): 45,908.00 Deductions: (Rs.): -16,554.00 Net Pay: (Rs.): 29,354.00

Payee Name: SHAMSUR REHMAN
,Account Number: PLS 111848

Bank Details: HABIB BANK LIMITED, 220217 TEHSIL BAZAR, CHARSADDA. TEH SIL BAZAR, CHARSADDA.,
CHARSADDA '

Leaves: Opening Balance: Availed: Eamed: Balance:

-Permanent Address: CHD

Cit_}l': CHARSADDA Domicile: NW - Khyber Pakhtunkhwa Housing Status: No Official
Temp. Address:

City:

Emai}- shamsurrehmanchd201 6@gmail.com

-

| sideing
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PO‘R;VﬁR OF ATTORNEY

_g- 7/744 %A’ @O/M’Vl 2 }For

}Plaintiff
O }Appellant

}Petitioner

}Complainant

VERSUS

& }Defendant
}Respondent
}Accused

}

Appeal/Revision/Suit/ Application/Petition/Case No. of
Fixed for

/W, the undersigned, do hereby nominate and appoint

MUBARAK ZEB ADVOCATE HIGH COURT PESHAWAR my true and

lawful attorneys, for me in my same and on my behalf to appea: at -
~__and plead, act and answer in the above Couit or any Court to which the business
is transferred in, the above matter and is agreed to sign and file petitions. An appeal,
statements, accotnts, exhibits. Compromise or other documents whatsoever, in connection
with the said matter or any matter arising there from and also to apply for and receive all
documents or copies of documents, depositions etc, and to apply for and issue summons
and other writs or sub-poena and to apply for and get issued and arrest, attachment or other
executions, warrants or order and to conduct any proceeding that may arise there out; and
to apply for and receive payment of any or all sums or submit for the above matter to
arbitration, and to employee any other Legal Practitioner authorizing him to exercise the
powcr and authorizes hereby conferred on the Advocate wherever he may think fit to do
so, any other lawyer may be appointed by my said counsel to conduct the case who shall
have the same powers.

AND to all acts legally necessary to manage and conduct the said case in all
respects, whether herein specified or not, as may be proper and expedient.

AND I/we hereby agree to ratify and confirm all lawful acts done on my/our behalf
under or by virtue of this power or of the usual practice in such matter. '

PROVIDED always, that I/we undertake at time of calling of the case by the
Court/my authorized agent shall inform the Advocate and make him appear in Court, if the
case may be dismissed in default, if it be proceeded ex-parte the said counsel shall not be
held responsible for the same. All costs awarded in favour shall be the right of the counsel
or his nominee, and if awarded against shall be payable by me/us

IN WITNESS whereof I/we have hereto signed at O
the day to the year [,,»(M
7

Executant/Executants
Accepted subject to the terms regarding fee

MUBARAK ZEB
Advocates High Court Peshawar

ADVOCATES, LEGAL ADVISORS, SERVICE & LAROUR LAW CONSULTANT
FR-3, Fourth Floor, Bilour Plaza, Saddar Rcad, Peshawar Cantt
Mobile-0334-4274247 :




