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Learned counsel for the appellant present. Mr. Kabir

Ullah Khattak, Additional AG for respondents present.
Preliminary arguments heard and record perused

Points raised need consideration. The appeal is
admitted for regular hearing subject to all legal objections. The
appellant is directed to deposit security and process fee within

10 days. To come up for reply on 18.08.2022 before S.B.

(Fareeha Paul)
Member (E)

Learned counsel for the appellant present and submitted an
application for permisson to deposit security and process fee.
Application is allowed and learned counsel for the appellant is
directed to deposit security and process fee within 03 days.
Thereafter notices be issued to the respondnets for submission of

reply/comments. Adjourned. To come up for reply/comments on
29.09.2022 before S.B.

A

(Mian Muhammad)
Member (E)
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18.01.2022 Counsel for the appellant present. Mr. Muhammad Adeel =

Butt, AddI: AG for respondents present.

Written reply/comments not submitted. Learned AAG seeks
time to contact the respondents for submission of written
reply/comments. Adjourned. To come up for reply/preliminary
hearing on 15.03.2022 before S.B.

(Mian Muhammad)
Member (E)

15.03.2022 Due to retirement of the Worthy Chairman, the
Tribunal is defunct, therefore, case is adjourned to

15.6.2022 for the same as before.

Reader.

15" June, 2022 Counsel for the appellant present. Mr. Kabirullah
Khattak, Addl: AG for respondents present.

Written reply/comments not submitted. Last chance is
given to the respondents to file written reply/comments
within a week. To come up for reply/preliminary hearing
on 30.06.2022 before S.B. Q-

(Kalim Arshad Khan)
Chairman

Ea



21.09.2021 Clerk of counsel for the appellant present.
Clerk of Learned counsel for the appellant requested for
adjournment on the ground that the learned counsel for the
appellant is not available today. Adjourned. To come up for

preliminary hearing before the S.B on 09.11.2021
#*

(MIAN MUHAMMAD)
MEMBER (E)

09.11.2021 Clerk of counsel for the petitioner and Mr. Kabirullah
Khattak, Addl. AG for the respondents present.

Vide order dated 09.12.2020, the office was required
to issue pre-admission notice to the respondents.  Case
was adjourned to 11.03.2021 for reply/preliminary hearing.
The requisite notices were accordingly issued but till date
reply/comments have n’E\J't\ beé1n submitted by the
respondents. Instant appeal pertains to the year, 2019 and
is still pending at preliminary stage. Learned AAG is
required to contact the respondent and facilitate
submission of reply on next date positively. Case to come
up for reply/preliminary hearing on 18.01.2024 before S.B.
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09.12.2020

11.03.2021

17.06.2021

Appellant present through counsel.

Let pre-admission notice be issued to respondents for

&

reply/comments. To come up for reply and preliminary |

arguments on 11.03.2021 before S.B. .
(Rozina Rehman)
Member (J)

Junior to counsel for appellant present.

Kabir Ullah Khattak Iearned Additional Advocate General
present.

Nemo for the respondents’ Department despite notice,
therefore, fresh notice be issued to all the respondents with

direction to submit reply/comments on or before the next

date. To come up for reply/preliminary-arguments on

17 _s_¢% 12021 before S.8.

| ‘(Rozina Rehman)
Member (J)

Junior to,;‘ counsel for the appellant and Mr.
Kabirullah Khattak, Addl. AG alongwith Saleem Khan, S.0
for respondents present. |

Represenfdtive of the respondents requests for time
to furnish repI;}/Comments. Request is accepted - but
respondents are directed to furnish reply/comments on next
date positively. 'fé'tome up fo'r’ r‘e'pl'y/'preli'minary hearing
on 21.09.2021 before S.B.

Irman
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19.03.2020 Clerk to counsel for the appellant present and seeks
adjournment as lawyers are on strike on the call of Khyber

Pakhtunkhwa Bar Council. Adjourn. To come ':'up for
| preliminary hearing on 21.04.2020 before S.B. )

e

Member
''21.04.2020 Due to COVID19, the case is adjourned to 22.07.2020 for
the same as before . -
Reader
: 22.07.2020 Mr. Imran Khan, Advocate is present and submitted that

his colleague Mr. Mubarak Zeb, Advocate has gone to Islamabad
due to some urgency and could not attend the Tribunal today.

Former request for adjournment. Adjourned to 0140.2020. To

come up for preliminary hearing before%B./”‘ _

(MUHAMM
MEMBER

01.4£.2020 Counsel for the appeliant present.
Requests for time to further document the brief b y
placing on. record copies of different notifications issued
regarding grant/discontinuation of advance increrments
upon attaining higher qualifications by civil servants. ‘_
May-do so on or before the next date of hearing.
Adjourned to 09.12.2020 before S.B. argumey ad.
£9.12.20 7 B




Form- A ' Q
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FORM OF ORDER SHEET
Court of
Case No.- 1550/2019
S.No. | .Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1- 14/11/201§ The appeal of Mr. Habib Ullah ’Khan presented today by Mr.
Mubarak Zeb Advocate may be entered in the Institution Register and put
up to the Worthy Chairman for proper order p\ease.
(-
REGISTRAﬁ W\ \
. This case is entrusted to S. Bench for preliminary hearing to be
put up there on %,IL)L% i
/
CHAIRMAN
20.12.2019 Counsel for appellant present.

Learned counsel requests for time to further
prepare the brief in view of instrument abolishing the
grant of advance increments on attaining higher
education as well as the judgments of superior courts on
the point.

Adjourned to 30.01.2020 before S.B.

Chairman
30.01.2020 le to gencral strike of the bar on the call of Khyb¢
Pakhtunkhwa Bar Council, the case is adjourned. To come up 1
preliminary hearing on 19.03.2020 before S.B. /
mber

-
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BEFORE THE KITYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 1 S SC) /2019

[Jabib Ullah Khan, PSHT, Govt Primary School, Dhery Korona,
Charsadda.
...... Appellant

- VERSUS
Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Sceretariat, Peshawar and others

.. Respondents
INDEX
SH Le%cnpﬁon of Docurnents Annexure Paget
2 | Service Appeal and affidavit - 5" |
3 (,opws of the Educational Documents A - 7
4 Copy of the Act no IX of 2012 B 5 Jo
5 Copy of judgment and order dated C ) | =/
20.06.2019 )
6 | Copy of Departmental Appeal D // (Z
7 Other relevant documents /
& Va!galatnama ‘ /? -~
Appellant

Through
///z///

MUBARAK ZEB
Advocate High Court
Office FR, 3-4 Forth  Floor
Bilour Plaza Peshawar CantL.
Cell: 0334-4274247
Ernatl:mubarakzeb13 @gmail.com




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Scrvice Appeal No. ___/2019

Habib Ullah Khan, PSHT, Govt Primary School, Dhery Korona,
Charsadda.
e Appellant

VERSUS

1. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

2. Govt. of Khyber Pakhtunkhwa through Secretary Finance, Civil

Sccretariat, Peshawar.

Govt. of Khyber Pakhtunkhwa through Secretary Education

(E&S), Civil Secretariat, Peshawar

[US)

.ees......Respondents

Appeal under Section 4 of the Khyber
Pakhtunkhwa Service Tribunal Act, 1974,
against the non granting of two annual increments
in terms of notification issued’ by the Provincial
Govt dated 11.08.1991, against which his
Departmental Appeal dated 24.07.2019 has also
been not been responded after the expiry of
statutory period of 90 days

PRAYER-IN-APPEAL

On acceptance of this appeal the appellant is
entitled to the advance increments on account of
higher education in light of the judgment of the
Honj;able Peshawar High Court in terms of
notification issued by the Provincial Govt dated
11.08.1991, where by the advance increments on
account of higher education was allowed, similarly
the appellant are discriminated in the matter
whereby the advance increments on account of
higher education has been allowed to the colleagues
/ similarly placed employees through order of the
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Respectfully Sheweth:-

L

court, thus the appellant are also cntitled to the
same with all back and consequential benefits, the
reluctance on the part of respondents by not
allowing the advance increment to the appellant is
highly illegal, unlawful, discriminatory and in
effective upon the rights of the Appellant.

OR |

Any other remedy proper not specially asked for
may also be allowed.

1.

E\)

6.

That the appellant is thé employee of the Education Department
and performing his duties according to his post duly mentioned
in the heading of Appeal and performing his duties with full
zeal and devotion.

That the respondents (provincial Govt) issued Notification No.
FD(PRC)1-1/89 dated 11.08.1991 through which on acquiring
higher education the employees were held entitled for Two
Advance Increments.

That the grant of advance increments on the basis of higher
cducation qualification has been followed in the education as a
policy to provide chance to the teaching staff to improve the
education quli8fication and become asset of the department, so
that they may produce quality education to the students.

That the appellant during his service enhanced his qualification
by obtaining Master degree in his relevant subjects which made
him eligible for the Two Advance Increments in the light of the
Notification issued by the Govt dated 11.08.1991. (Copies of
the educational Documents are attached as annexure A)

That the colleagues of the appellant are the beneficiary of the
same notification i.e two advance increments till 2001 which
was latter on stopped by the Govt vide notification dated
03.01.2009.

That the Govt; of Khyber Pakhtunkhwa vide Act no IX of
2012, Khyber Pakhtunkhwa Cessation of Payment of Arrears on
Advance increments on higher education qualification Act 2012
stopped/ ceased the paymient of arrears accrued on account of
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advance increments on Higher Education, by giving
retrospective effect .(Copy of the Act no IX of 2012, Khyber
Pakhtunkhwa Cessation of Payment of Arrears on Advance
increments on higher education qualification Act 2012 is
attached as annexure B)

That that ibid Act of 2012 was also challenged in another writ
petition no 3081-p/2012 and after hearing both the parties the
same was allowed by the Honjable Peshawar High Court
Peshawar vide judgment and order dated 20.06.2019. (Copy of
the writ petition and judgment and order dated 20.06.2019 are
attached as annexure C)

That the appellant filed Departmental Appeal to the respondents
for the grant of same relief as granted / allowed to the other
similarly placed colleagues of the appellant but the respondents
refused to do so.(Copy of Departmental Appeal is attached as
annexure D)

, Thaf being aggrieved from the illegal act of the respondents by

not following the order of the Hon;able Peshawar High court
Peshawar, the appellant knock the door of this Hon;able tribunal
inter alia on the following grounds amongst the others.

GROUNDS:

C.

|
That the appellant has not been treated in accordance with law
and his rights secured and guaranteed under the law has becn
violated. '

That the appellant is continuously approaching the department
for the release of two advance increments, however they were
given dead response, since the matter of pay is a continuous
wrong and recurring cause of action hence no limitation is
applicable to their case.

That the appellant during their service enhanced their
qualification by obtaining Master degree in their relevant
subjects which made them eligible for the Two Advance
Increments in the light of the Notification issued by the Govt
dated 11.08.1991 -
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That the grant of advance increments on the basié of higher
education qualification has been followed in the education as a
policy to provide chance to the teaching staff to improve the
education quli8fication and become asset of the department, so
that they may produce quality education to the students.

That it has been consistently held by the superior courts that
if the Service Tribunal or Supreme Court decides a point of
law relating to the terms of service of a civil servant which

- cover not only the case of civil servant who litigated, but also

of other civil servants, who may have not taken any legal
procecedings, in such a case, the dictates and rules of good
demands that the benefit of such judgment by Service Tribunal
/ Supreme Court be extended to other civil Servants, who may
not be parties to the litigation instead of compelling them to
approach the Service Tribunal or other Forums” (SCMR 1996
page 1185, PLD 2004 SC 77, 2005 SCMR 499, 2009 SCMR
page 1. The respondent department has violated the law and
Judgments of the superior Court.

That it is pertinent to point out here that the employees who
were similarly placed were allowed the advance increments on
higher education, but it was denied to the appellant.

That it is pertinent to point out her that similar placed
cmployee of the respondent department were allowed / granted
the Two advance increments on higher education, through
Court order and, while the appellant were discriminated, this is
sheer discrimination and violation of article 25 of the
constitution.

That the acts of the respondents are based on exploitation
which is highly unjustified, illegal and against the provision of
article 37 and 38 of the constitution of Pakistan. The same is
not permissible in the eyes of law.

That the appellant is performing the same duties as is
performed by their counterparts in the Education Department,
similarly they are also holding the prescribed qualifications,
therefore, is entitled for the Two advance increments on higher
cducation.

That by no means the stoppage of the Two advance increments
on higher education is justified under any provision of the law,
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rules and policy, therefore, it clearly amounts to discrimination
and punishing the appellant without any fault, which is against
the basic provisions of Constitution of Pakistan as well.

That the case in hand involves the violation of fundamental
rights of the Petitioner, and there is disparity and
discrimination in grant of pay & allowances which is violative
of Article 2, 2A, 3, 9, 14, 18, 20, 25, 27, 30, 31, 37 and 38 of
the Constitution of 1973.

That in accordance with the constitution of Islamic Republic
Pakistan, 1973 the state is bound to element all forms of
exploitation and to apply merit in all forum of service thus
violating the due rights of the appellant is infact against the
fundamental of this institution and illegal.

That the appellant seeks the permission of this Hon;able Court
to rely additional grounds at the time of hearing of ghis Service
Appeal.

It is, therefore most humbly prayed that the Service
Appeal may please be allowed as prayed for.

Appellant
Through

Advocate High Court
Affidavit

I, Habib Ullah Khan, PSHT, Govt Primary School, Dhery Korona,
Charsadda.,do hereby solemnly affirm on oath that, the contents of
the service appeal are true and correct to the best of my
knowledge and belief and no such like service appeal has earlier
been filed, nothing has been concealed or kept back or concealed

Ddponent :ﬂ;/M

[rom this Honourable Court.
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GOVERNMERT

EIRYBER PAEHTUNKHEWA

, Published by Authority
TESHAWAR, TUESDAY, 15TH MAY, 2012.

. PROVINCIAL ASSEMBLY SECRETARIAT

KITYBER P:}KH’;‘UNKHW A
NOTIFICATION

Dated Peshawar, the'15th May, 2012.

No. PA/Khyber Pakhtunkhwa/Bil!s/2012/20711.,—The, Khyber Pakhiunkivia
Cessation ol Paymuent of Arrears on Advance Increments on Higher Educalional Quatification
Bill. 2012 having been passed by the Provincial Aésembly of Khyber Pakhtunihwa on g May,
2012 and assented to by the Governor of the Khyber Pakhtunkhwa on 11% May, 2012 is here:by
published as an Act of the Provincial Legislature of the Khyber Pakhtunkhwa.

THE KHYBER PAKHTUNKHWA CESSATION OF PAYMENT OF ARREARS ON
ADVANCE INCREMENTS ON HIGHER EDUCATIONAL QUALIFICATION
ACT, 2012.

(KHYBER PAKHTUNKHEWA ACT NO. IX OF 2012)

(tirst published after ha ving received the assent of the Governor of the iKhyber
Palcitunddnva in the Gazette of the Kliyber Pallitunidiva
(Extraordivary), dated the 15" May 2012).

—

AN i
ACT
10 cease the payment of arrears accrugd on accous’ of advance iuerements o
ligher edncatioual qualification. '

WHEREAS advance increments lave been granted to certain JProvineial
Government employees on the basis of acquiring or possessing higher edacational

quatification over and above the prescribe educational qualificafion from time to
time; ' ' '

893




§94 KHYBER PAKHTUNKHWA GOVERNMENT GAZETTE, EXTRAORDINARY, 15th MAY, 2012

AND WIEREAS the Provineial (‘ovmnm(-nt vide Notification No. (PRG)I-
1/20()1, dated 27.10.2001, had already (llu,outnuu.d the scheme ol .ulvamu
increments on higher educational qualihmtw_n,

AND W H EREAS due to-flinancial coustraiuts, it is not possible for l’xo\)m ial
(.mennmut to pay the claimed and nuclanned arrears accrued from th(, smd
inereneuts: :

It is hereby enacted as follows:-

1. Short title, application and comunencement.— (1) This Act may be called the
Ihyber Pakhtunkhwa Cessation of Payment of Arrears on Advance lucrements on
Higher Bducational Qualification Aet, 2012.

(2) It shall apply to all the employees ol the Provincial Government, who
were entlthed to recetved widvanee nerements on higher educational qualification.

(3) It shall come into force at once and shall be deemed to have taken
effect on and from 1% day of December, 2001. :

2. Cessation of payment of arrears on advance increments on lugher
educationa! yualillcation.—(1) Notwlthstanding anything contaiped in any
decision, judgment and order of any Tribunal or Court including High Court or
Supreme Court of Palistan, for the purpgse of any claim for payment of arvesrs on
account of advance increments on highex educational qualification sanctioned in
pursuance of any order, letter, office memaranda, notification, instructions and
other instruments issued before 1.12:2004; such orders, letters, office memoranda,
notifications, instructions aud other iustruments shall-be deemed to be non-

existent, ceased or revoked and no further (,i.um whatsoever on the basis of these -

instruments shail be eatertained and all cases in respect of such clapmsypending
in any Court or Tribunal including High Court an(l Supxcmv Cnun nI Pakistah
shall stand abated. h o

(2)  Any order made, mstructxon issued, decision, judgment or ocder o
any Court or Tribunal including a High Court or the Supreme Gourt, impiemented
immediately before the commencemeut-of this Act, shall be deemed to have been
validly made, issued and implemented by the date of commencement, of this Act.
and any amount already pald there-under on account of advance incremeuts or
arrears thereof shall be deemed to have been valldly paid and shall not be
recoverable from the recipient Governmeut employees.

o —
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3. Removal of difficwlties.— 1f any difficult arises, in giving LULLL Lo the
provisions of this Act, the Provinuiul Goverument may make such orders as u nm

deem just and equitable.

4. l{c;u,.ll- The Khyber Pal\htuul\hwa Cessatlon of Payment of Arrears on,
Advance lncrements on Higher Educational Qualification Ordinance, 2012 (Khybel
Pakbtunkhwa Ordinance NO. I of 2012), is beroby repealed. & :

! BYORDER OF MR. SPEAKER

PROVINCIAL ASSEMBLY OF ICHYBER
' PAKHTUNKHWA -

(AMANULLAH)
. Secretary
Proviucial Assembly of l(llyber-PzL'lclxmnanvu

'rinted and published by the Manager,
Ntaty, & Pog. Neptt., Khyber Pakhtunkhwa, Peshawar
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l. A Judgment

- Date ofhearmg ........ S eeerin 20m Juno, 2019

Respondent(s) byg%@ﬂ’wﬁﬂ.yﬂwf -

-+ identical in dature, . S

EEORE PESHAWAR HIGH co
PESHAWAR g

. R . Judlclal Department

i anPetmon 3081—P of2012

.
T,

..

' Inayatullah Khan &'dhers'.;.%.......;.-.‘.._.‘.,-..-...,1;;_.;..;.,,-...,-."......Petizi'one‘x-s.

.V‘ S‘ ) .

Govtf.._ of Khyber Pakhtunkhwa through Chlef Secretary &
. othe:*s....,;,:.. ............... pevgieesnaisinssisennisasnedaenes cepeshanes ReSpondents

.{'~'

'N .

’ WAQAR AD SETH, CJ - Ihrough this"Sihglo R

Judgment /. order thls Court mtend to declde the mstant as well '

as conneotod wnt petmon bearmg No 1182-P of 2018 bemg :‘ .

[y

LN

2, SO .g{.‘n.e’ss‘enco t_hq case of petitioners ij§..that,"ﬂ1.cy being . - ¢

“the employees of rés'pondénts;dcpartmént were in receipt. of -
' adVancc inércr'n'cnt on:-acco'unt of Higher_ Education, in-light of

Judgmcnts of thts Court / apex Court however ;dn .

I

promul gatlon of Khyber Pakhtunkhma Act No IX oi 2012 i.e.

.o M

o S
Khyber Pakhtunkhwa Ccssatlon oi Payment of A:rears on -

/] |' Advance Incremonts on ngher Foucanon Quahﬁcatlon Act ’
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e ‘petition.™" ..

25 hvéiiabiéfecbid’gbﬁe‘j.;h_rou'gﬁ.

s

petit'idners:.'»iyhilé' .p‘rqd,ucing_. jt_ldglﬁént daicd '8“‘-J"un'¢, 2'017.,, .

"' reported as 2018 PLC, (CS) 174, rendered in writ-peition

- bearing No..913-P of 2014, staies that this: Court in the said -

B No..IX of 2012, null aﬂd~'vbid to the ‘extent .of ."se,ct:idn‘-Z‘ its
' reqiiést:'ed for disp,osal of .the Writ;.'petitiori '‘in view of said

.| "-departmiental’ representative on, notice' though controverted the 1

] S P " stance, but could rﬁa_ké!ieason"éble grounds in disscnt..".

- ' Before going fo the merits of the case, it is worth = -

1

-r;s;ibndént_s_-. +In ﬁgré-7 'bf .the 'cc;_rrimlents "(6n. féclts) 'th'e;y' .

L

. 4 R

schemeé sinéé_'ZOOI"a"s_ méntionea in ﬂie; said ﬁAct..:No'. IX of

|- person Hias
. : o

' S ‘_ - . S Pagelz

‘V L : R . 201'2,.'-ﬂ’xe..‘sf;i:id bg)néﬂt was 'curfailgd‘,. hen'qe' _':the instant wr1t ,
3_;- 3. ' We hay’é heard ieamedbouhse_l for the p'a,rties_ and

' 4. . At the very (,i.ut's&, learned counsel representing the.

| petition has thoroughly dealt the matter and, declated the Act
: rétr{)ép'gcti\'/it_y and struck ddwn- the :'sérhe. fr‘orrf the Act, .‘

b LY p R
.f':' judgment. . Learried 'AAG 'present " in. Court - alongwith '

.+ mentioning. fo- go ‘thiough the comments, so filed by the, |
. ' ..c‘dntcndcd' ‘t'l_ii'zit Goyérﬁm;rit ‘has alfcady.. .dis'cofltimicd the Séid.. ;

| 2012, anid that the law helps the diligenit and nof indolent. If a "

béen negligent in proS?ﬁx;mi'n'g- his' remedy / rights’
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A poiwei:s-inherem. i'n the co'urts be. invoked fo‘r the purposeg-—Such woul;d

FAk

D arma

“ ‘Pag.e 13 .
- before. ﬂie,_pﬁbper forum well -in timé;" he is not entitled to

g in'dui'genc.é._bf Court. Th? petition‘ers. kept mum till- deeade.é on .’

. payment of ;c‘lai.med"iﬁcrements.'.lh" pai;af'9, they ’furthér,;.statcﬂ '

.

thatGovemment had already dlscontmucd the sc_lxcfne: ef the .
1 advchemcrements on acciairing ;ﬂiéhpf-.aualiﬁeatioa-:s.i'nc'e - |
| z7.io'.;091- and the'": éresg'gt' j;et'itigr;e'rfsi did no.t"‘: 'abjec'te‘d. !
ch;ll'eng.‘ed"‘til'e-same: befare any p.rc‘);).e.r"-leg'al. fomrr:f, si.peel.thg: ‘
promulgatlan of Ordmance on 27 3 2012' enacted by. the‘:f "
Pro.vmclal Govcmmen;c on 15.5 20i2 The etance sottakcn by
'.the}eesgqﬁ‘deri_t.g-depaftmcn't.s 1n the'ir, eonimente on ;he ~'face4 of

. record ‘suggests. they” inteqtionallj avoid to give benefits to '

. ..,.-r'.‘"').. . .-‘. v . ..
petitioners .on same ‘footmgs,. as given to others, which-i§ m"-

i boxitr_avénti&'n -withthe -plethor_a of judgments of ‘apex Court

3 ' ‘whereby,it "w'as' répéated held that aﬁce a'j'udici'al detei.frnina'tion,.' be

it of a paint of fact or of a pomt of Iaw has been made and ;f such a.
determmatzon covers not only the ones lmgatmg before the courts but
P same _bthers-ga'lslo, 1I:en;_.the.'dictate_s fof 'justice 'would comm‘and that the ‘,

' benefits accruing from: such a determination. should not be’ restricted
. y ! T i LoD s S B L.
only' 'to ihe }itiga{ing p'ariies but shoald be ejctended even 10. tha.{e w‘ha.

had hot mdu[ged in litigatwn unless tlxere were some extraordmary un-

exceptlonable reasom‘ to the eontrary and Ihat all powers, mcludmg tl;e" .

¢ . s
P { \ e
Y .
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"|mot only ensure_justice for- all. but ‘would ‘also have tlre.-e;[f‘e'ct of ..

" | etiminating un-necessary litigation. '

*'6. ' '(.)ir_l.rr"lerit‘s;:_peru's'al of avgilabl'e record would depict '

-that.on 'the. saine fczruse; bf action / grouhdé 'other eniployeeé of "
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w

. ‘in, wnt petmon No 913-P of- 2014 has dealt the matter
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-reference to the earlier .judgments, apex- ‘Cotn't on, account of .~

et
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L

. f No FD (PRC) 1- 1/&9 dated 11.8. 1991 Thls Court through

{

; b abovd Judgments had declared the notrﬁcatlon dated 3 1. 2009

dlserlmmatory and vxolatwe .of law whereby those who were

| treatment. '’ -
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" pat with that of earliér petitioners, bf writ petitioners need alike
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7., For"'the reasdhs rrecorde'd 'hereinabd"\"e, ' t'his axrél the -

eonnected 'wnt petmons are allowed in terrns of 1dent1cal wrrt

.petmon quoted abdve reported as 2018 PLC (C S) 174 by

t
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To,

The Secretary Education (E&S),
Civil Secretariat, Peshawar,
Govt of Khyber Pakhtunkhwa Peshawar,

Subject: ~ DEPARTMENTAL APPEAL/REPRESENTATION FOR
ADVANCE INCREMENTS ON ACCOUNT OF HIGHER
EDUCATION IN LIGHT OF THE JUDGMENTS OF
AUGUST SUPREME COURT OF PAKISTAN AND
HON;ABLE PESHAWAR HIGH COURT PESHAWAR IN
TERMS OF NOTIFICATION ISSUED BY THE GOVT
DATED 11.08.1991. '

Respectfully Sheweth:

The appellant very humbly submit the following few lines
for your kind and sympathetic consideration:

FACTS:

1. That the appellant is the employee of the Education Department and
performing his duties according to his post with full zeal and
devotion.

That the Provincial Govt issued Notification No. FD(PRC)1-1/89
dated 11.08.1991 through which on acquiring higher education the
cmployees were held entitled for Two Advance Increments.

12

W2

That the appellant during his service enhanced his qualification by
obtaining Master degree in their relevant subjects which made him
cligible for the Two Advance Increments in the light of the
Notification issued by the Govt dated 11.08.1991.

4. That the Govt; of Khyber Pakhtunkhwa vide Act no IX of 2012,
Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance
increments on higher education qualification Act 2012 stopped/
ccased the payment of arrears accrued on account of advance
increments on Higher Education, by giving retrospective effect and
the colleagues of the appellant challenged the ibid ACT before the
Peshawar High Court in Writ Petition no 913-p/2014, writ petition
no 3081-p/2012 which was allowed vide judgment and order dated
08.06.2017 and 26.06.2019. Copy attached |
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That the appellant has not been treated in accordance with law and
their rights secured and guaranteed under the law has been
violated.

That the appellant is continuously approaching the department for
the release of two advance increments, however they given dead
response, since the matter of pay is a continuous wrong and
recurring cause of action hence no limitation is applicable to their
case.

That it has been consistently held by the superior courts that “ if
the Service Tribunal or Supreme Court decides a point of law
relating to the terms of service of a civil servant which cover not
only the case of civil servant who litigated, but also of other civil
servants, who may have not taken any legal proceedings, in such a
case, the dictates and rules of good demands that the benefit of
such judgment by Service Tribunal / Supreme Court be extended
to other civil Servants, who may not be parties to the litigation
instead of compelling them to approach the Service Tribunal or
other Forums” (SCMR 1996 page 1185, PLD 2004 SC 77, 2005
SCMR 499, 2009 SCMR page 1. The respondent department has
violated the law and J’udg1nents of the superior Court.

That it is pertinent to point out here that the employees who were
similarly placed were allowed the advance increments on higher
education, but it was denied to the appellant. V

it is therefore, requested that on acceptance of this
appeal/representation, advance increments on account of higher
education in light of the judgments of August Supreme Court of
Pakistan and Hon;able Peshawar high court Peshawar in terms of
notification issued by the govt dated 11.08.1991 may kindly be
allowed to the appellants with back benefits.

Your’s Obedient]
L Y

Habib Ullah Khan, PSHT, Govt Primary School, Dhery Korona,

Charsadda. W : >4- 07" / j/
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POWER OF ATTORNEY

i | ?  Inthe Court of . _ M@L—M&MZ@] %
~HQM //{ // ﬁ% JFor
~ }Plaintiff

}Appellant
}Petitioner
}Complainant

&

K

VERSUS

Zﬁ,& a.t &ﬁ)z_z . }Defendant

}Respondent
}Accused
}
Appeal/Revision/Suit/Application/Petition/Case No. of
Fixed for

I/W, the undersigned, do hereby nominate and appoint

MUBARAK ZEB ADVOCATE HIGH COURT PESHAWAR my true and

lawful attorneys, for me in my same and on my behalf to appear at

_and plead act.and answer in the above Court or any Court to which the busmess
is transferred in the above malter and is agreed to sign and file petltlons An appeal,
statements, accounts, exhibits. Compromise or other documents whatsoever, in connection
with the said matter or any matter arising there from and also to apply for and receive all
documents or copies of documents, depositions etc, and to apply for and issue summons
and other writs or sub-poena and to apply for and get issued and arrest, attachment or other
executions, warrants or order ard to conduct any proceeding that may arise there out; and
to apply for and receive payment of any or all sums or submit for the above matter to
arbitration, and to employee any other Legal Practitioner authorizing him to exercise the
power and authorizes hereby conferred on the Advocate wherever he may think fit to do
so, any other lawyer may be appointed by my said counsel to conduct the case who shall
have the same powers.

AND to all acts legally necessary to manage and conduct the said case in all
respects, whether herein specified or not, as may be proper and expedient.

AND I/we hereby agree to ratify and confirm all lawful acts done on my/our behalf
under or by virtue of this power or of the usual practice in such matter.

PROVIDED always, that I/'we undertake at time of calling of the case by the
Court/my authorized agent shall inform the Advocate and make him appear in Court, if the
case may be dismissed in default, if it be proceeded ex-parte the said counsel shall not be
held responsible for the same. All costs awarded in favour shall be the right of the counsel
or his nominee, and if awarded against shall be payable by me/us

IN WITNESS whereof I/we have hereto signed at #
the day to the year ./
Executant/Executants 1 S
Accepted subject to the terms regarding fee i
MUBARAK ZEB

Advocates High Court Peshawar
ADVOCATES, LEGAL ADVISORS, SERVICE & LABOUR LAW CONSULTANT
FR-3, Fourth Floor, Bilour Plaza, Saddar Road, Peshawar Cantt
Mobile-0334-4274247




