- 30.06.2022

18.08.2022

Learned counsel for the appellant present. Mr. Kabir

Ullah Khattak, Additional AG for respondents present.
Preliminary arguments heard and record perused

Points raised need consideration. The appeal is
admitted for regular hearing subject to all legal objections. The
appellant is directed to deposit security and process fee within

10 days. To come up for reply on 18.08.2022 before S.B.

Q\ .

(Fareeha Paul)
Member (E)

Learned counsel for the appellant present and submitted an
application for permisson to deposit security and process fee.
Application is allowed and learned counsel for the appellant is
directed to deposit security and process fee within 03 days.
Thereafter notices be issued to the respondnets for submission of
reply/comments. Adjourned. To come up for reply/comments on
29.09.2022 before S.B.

(Mian Muhammad)
Member (E)
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18.01.2022

15.03.2022

Counsel for the appellant present. Mr. Muhammad Adeel N S~
Butt, Addl: AG for respondents present. , v‘g'\]_

~ Written reply/comments not submitted. Learned AAG seeks
time to. contact the respondents for submission of written
reply/comments. Adjourned. To come up for reply/preliminary

hearing on 15.03.2022 before S.B. |

ks

(Mian Muhammad)
Member (E)

Due to retirement of the Worthy Chairman, the
Tribunal is defunct, therefore, case is adjourned to

15.6.2022 for the same as before.

2

Reader.

15" June, 2022 Counsel for the appellant present. Mr. Kabirullah

Khattak, Addl: AG for respondents present.

Written reply/comments not submitted. Last chance is
given to the respondents to file written reply/comments
within a week. To come up for reply/preliminary hearing

on 30.06.2022 before S.B. A

(Kalim Arshad Khan)
Chairman



“ 21.09.2021 Clerk of counsel for the appellant present.

Clerk of Learned counsel for the appellant requested for
adjournment on the ground that the learned counsel for the
appellant is not available today. Adjourned. To come up for

preliminary hearing before the S.B on 09.11.2021.

(MIAN MUHAMMAD)
MEMBER (E)

09.11.2021 Clerk of counsel for the petitioner and Mr. Kabirullah
Khattak, Addl. AG for the respondents present.

Vide order dated 09.12.2020, the office was required
to issue pre-admission notice to the respondents. Case
was adjourned to 11.03.2021 for reply/preliminary hearing.
The requisite notices were accordingly issued but till date
reply/comments have ndt been submitted by the
respondents. Instant appeal pertains to the year, 2019 and
is still pending at preliminary stage. Learned AAG is
required to contact the respondent and facilitate
submission of reply on next date positively. Case to come
up for reply/preliminary hearing on 18.01.2024, before S.B.

Chairman



'&";

/YJ:;:
09.12.2020 Appellant present through counsel. | .
Let pre-admission notice be issued to respondents for

reply/comments. To come up for reply and preliminary
arguments on 11.03.2021 before S.B.

(Rozina Rehman)
Member (J)

11.03.2021 Junior to counsel for appellant present.

Kabir Ullah Khattak learned Additional Advocate General
present.

Nemo for the respondents’ Department despite notice,
therefore, fresh notice be issued to all the respondents with
direction to submit reply/comments on or before the next
date. To come up for preliminary arguments on

[Z / 6L /2021 before S.B.

(Rozina Rehman)
Member (J)

17.06.2021 Junior to counsel for the appellant and Mr.
Kabirullah Khattak, Addl. AG alongwith Saleem Khan, S.O
for respondents present.

Representative of the respondents requests for time
to furnish reply/comments. Request is accepted but
respondents are directed to furnish reply/comments on next
date positively. To come up for reply/preliminary hearing
on 21.09.2021 before S.B.

Chaifrian



19.03.2020

21.04.2020

Clerk to counsel for the appellant present and seeks
adjournment as lawyers are on strike on the call of Khyber
Pakhtunkhwa Bar Council. Adjourn. To come up for

preliminafy hearing on 21.04.2020 before S.B.

A

(¥
ember

Due to COVID19, the case is adjourned to 22.07.2020 for

the same as before'.

Reader
22.07.2020 Mr. Imran Khan, Advocate is present and submitted that
his colleague Mr. Mubarak Zeb, Advocate has gone to Islamabad
due to some urgency and could not attend the Tribunal today.
Former request for adjournment. Adjourned to 01.10.2020. To
come up for preliminary hearing bef}g@.‘_\f\
( .
(MUHAMMAD-JAMAL KHAN
MEMBER
01.10.2020 ~ Counsel for the appellant present.

Requests for time to further document the brief buy
placing on record copies of different notifications issued
regarding grant/discontinuation of advance increments
upon attaining higher qualifications by civil servants. |

May do so on or before the next date of heariﬁg.
Adjourned to 09.12.2020 before S.B.




Form- A o
FORM OF ORDER SHEET
Court of |
Case No.- v 1551/2019
S.No. Date of order Order or other proceedings with signature of judge
proceedings
1 2 3

1- 14/11/2019 The appeal of Mr. Nafees-ud-Din presented today by Mr. Mubarak
Zeb Advocate may be entered in the Institution Register and put up to the

Worthy Chairman for proper order please. \

B ert (\u | 4g

7. This case is entrusted to S. Bench for preliminary hearing to be

put up there on '}O{l)/, L%
)

CHAIRMAN

20.12.2019 Counsel for appellant present.

Leafned counsel requests for time to further
prepare the brief in view of instrurﬁent abolishing the
grant of advance increments on attaining higher
education as well as the judgments of superior courts on
the point.

Adjourned to 30.01.2020 before S.B.

\

Chairman

- 30.01.2020 Clerk to counsel for the appellant present and seeks adjournment
as lawyers community is on strike on the call of Khyb¢r

Pakhtunkhwa Bar Council. Adjourn. To come up for preliminagy

hearing on 19.03.2020 before S.B. //
7

- Member
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BEFORE THE KHYBER PAKETUNKHWA
SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 4 S S| /2019

Nafces Ud Din, CT, Govt High School, Prang Charsadda
...... Appellant

| - VERSUS
Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Sccretariat, Peshawar and others

..... Respondents
INDEX
SH | .. . Annexure ,
Description of Documents Pages#
2 | Service Appeal and affidavit -
“ 3 |C 913ics of the Educaticnal Documents A é -7
4 | Copy of the Act no IX 0f 2012 B &-Jo
5 | Copy of judgment and order dated C .
20.06.2019 =45
6 Copy of Departmental Appeal D /£ -7
Other relevant documents ] &
8 | Vakalatnama | /9

Appellant
Through
Wit

MUBARAK/ZEB
Advocate High Court
Office FR , 3-4 Forth ~ Floor

Bilour Plaza Peshawar Cantt.

Cell: 0334-4274247
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Scrvice Appeal No. /2019

Nafees Ud Din, CT, Govt High School, Prang Charsadda
.................. Appellant

VERSUS

1. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

Govt. of Khyber Pakhtunkhwa through Secretary Finance, Civil
Secretariat, Peshawar.

Govt. of Khyber Pakhtunkhwa through Secretary Education
(E&S), Civil Secretariat, Peshawar

]

LI

veeesee.....Respondents

Appeal under Section 4 of the Khyber
Pakhtunkhwa Service Tribunali Act, 1974,
against the non granting of two annual increments
in terms of notification issued by the Provincial
Govt dated 11.08.1991, against which his
Departmental Appeal dated 23.07.2019 has also
been not been responded after the expiry of
statutory period of 90 days

PRAYER-IN-APPEAL

On acceptance of this appeal the appellant is
entitled to the advance increments on account of
higher education in light of the judgment of the
Hon;able Peshawar High Court in terms of
notification issued by the Provincial Govt dated
11.08.1991, where by the advance increments on
account of higher education was allowed, similarly
the appellant are discriminated in the matter
whereby the advance increments on account of
higher education has been allowed {0 the colleagues
/ similarly placed employees through order of the
court, thus the appellant are also entitled to the
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same with all back and consequential benefits, the
reluctance on the part of respondents by not
allowing the advance increment to the appellant is
highly illegal, unlawful, discriminatory and in
effective upon the rights of the Appellant.

OR ‘

Any other remedy proper not speciaily asked for
may also be allowed.

Respectfully Sheweth:-

1.

N

That the appellant is the employee of the Education Department
and performing his duties according to his post duly mentioned
in the heading of Appeal and performing his duties with full
zcal and devotion.

That the respondents (provincial Govt) issued Notification No.
ID(PRC)1-1/89 dated 11.08.1991 through which on acquiring
higher education the employees were held entitled for Two
Advance Increments.

That the grant of advance increments on the basis of higher
education qualification has been followed in the education as a
policy to provide chance to the teaching staff to improve the
cducation quli8fication and become asset of the department, so
that they may produce quality education to the students.

That the appellant during his service enhanced his qualification
by obtaining Master degree in his relevant subjccts which made
him eligible for the Two Advance Increments in the light of the
Notification issued by the Govt dated 11.08.1991. (Copies of
the educational Documents are attached as annexure A)

That the colleagues of the appellant are the beneficiary of the
same notification i.e two advance increments till 2001 which

was latter on stopped by the Govt vide notification dated

03.01.2009. :
1

That the Govt; of Khyber Pakhtunkhwa vide Act no IX of
2012, Khyber Pakhtunkhwa Cessation of Payment of Arrears on
Advance increments on higher education qualification Act 2012
stopped/ ceased the payment of arrears accrued on account of
advance increments on Higher Fducation, by giving



retrospective effect .(Copy of the Act no IX of 2012, Khyber
Pakhtunkhwa Cessation of Payment of Arrears on Advance
increments on higher education qualification Act 2012 is
attached as annexure B)

That that ibid Act of 2012 was also challenged in another writ
petition no 3081-p/2012 and after hearing both the parties the
same was allowed by the Honjable Peshawar High Court
Peshawar vide judgment and order dated 20.06.2019. (Copy of
the writ petition and judgment and order dated 20.06.2019 are
attached as annexure C) 3

That the appellant filed Departmental Appeal to the respondents

. for the grant of same relief as granted / allowed to the other

similarly placed colleagues of the appellant but the respondents
refused to do so.(Copy of Departmental Appeal is attached as
annexure D)

That being aggrieved from the illegal act of the respondents by
not following the order of the Hon;able Peshawar High court
Peshawar, the appellant knock the door of this Hon;able tribunal
inter alia on the following grounds amongst the others.

GROU NDS:

B.

That the appellant has not been treated in accordance with law
and his rights secured and guaranteed under the law has been
violated.

That the appellant is continuously approaching the department
for the release of two advance increments, however they were
given dead response. since the matter of pay is a continuous
wrong and recurring cause of action hence no limitation is
applicable to their case.

That the appellant during their service enhanced their
qualification by obtaining Master degree in their relevant
subjects which made them eligible for the Two Advance
Increments in the light of the Notification issued by the Govt
dated 11.08.1991
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That the grant of advance increments on the basis of higher
education qualification has been followed in the education as a
policy to provide chance to the teaching staff to improve the
education quli8fication and become asset of the department, so
that they may prodﬁce quality education to the students.

That it has been consistently held by the superior courts that
if the Service Tribunal or Supreme Court decides a point of
law relating to the terms of service of a civil servant which
cover not only the case of civil servant who litigated, but also
of other civil servants, who may have not taken any legal
proceedings, in such a case, the dictates and rules of good
demands that the benefit of such judgment by Service Tribunal
/ Supreme Court be extended to other civil Servants, who may
not be parties to the litigation instead of compelling them to
approach the Service Tribunal or other Forums” (SCMR 1996
page 1185, PLD 2004 SC 77, 2005 SCMR 499, 2009 SCMR
page 1. The respondent department has violated the law and
Judgments of the superior Court.

That it is pertinent to point out here that the employees who
were similarly placed were allowed the advance increments on
higher education, but it was denied to the appellant.

That it is pertinent to point out her that similar placed
cmployee of the respondent department were allowed / granted
the Two advance: increments on higher education, through
Court order and, while the appellant were discriminhted, this is
sheer discrimination and violation of article 25 of the
constitution.

That the acts of the respondents are based on exploitation
which is highly unjustified, illegal ard against the provision of
article 37 and 38 of the constitution of Pakistan. The same is
not permissible in the eyes of law.

That the appellant is performing the same duties as is
performed by their counterparts in the Education Department,
similarly they are also holding the prescribed qualifications,
thercfore, is entitled for the Two advance increments on higher
education.

That by no means the stoppage of the Two advance increments
on higher education is justified under any provision of the law,
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rules and policy, therefore, it clearly amounts to distrimination
and punishing the appellant without any fault, which is against
the basic provisions of Constitution of Pakistan as well.

That the case in hand involves the violation of fundamental
rights of the Petitioner, and there 1is disparity and
discrimination in grant of pay & allowances which is violative
of Article 2, 2A, 3, 9, 14, 18, 20, 25, 27, 30, 31, 37 and 38 of
the Constitution of 1973.

That in accordance with the constitution of Islamic Republic
Pakistan, 1973 the state is bound to element all forms of
exploitation and to apply merit in all forum of service thus
violating the due rights of the appellant is infact against the
fundamental of this institution and illegal.

That the appellant seeks the permission of this Hon;able Court
to rely additional grounds at the time of hearing of this Service
Appeal. '

It is, therefore most humbly prayed that the Service
Appeal may please be allowed as prayed for.

Appellant
Through

MUBARAK ZEB

Advocate High Court
Affidavit

I Nafces Ud Din, CT, Govt High School, Prang Charsadda do
hereby solemnly affirm on oath that, the contents of the service
appeal are true and correct to the best of my knowledge and belicf
and no such like service appeal has earlier been filed, nothing has
been concealed or kept back or concealed from this Honourable
Cout.

Deponeﬂt

o

-~ .:,5/

* Semiasa T
N

B
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UNIVERSITY OF PESHAWAR™ |
(Pakistan)

Detaled Marks Certificate !
Master of Arts ( FINAL )~

in Islamivat, Annual Examination, 1999
Private Candidate from Charsaddaj ’

Required: Pass Percentage - 40, Aggregale Pass Percenlage - 45 I

. o~
~ Name: Nafees ud Din - Gender: Male Roll No. 21244
I . !
. Father's Name: Shahab ud Din Reg. No. 87-1-12333, !
: |

‘ Marks Obtained |
. Maxi -
. Pa pers A:::‘r‘r(\:m In figures In Words X
i T
i i
' Al Quraan Wa Tafeeer "Ind Half" 100 61« | Sty Threo VEHifi€d & Foung Corregt
I !/‘: R A. '
,' Study of Comparative Religions 100 60 < Sixty Only N J gy \;"\M (;A,,u’f
| Hadith and Principles of ditl 100 522 | FivT Con’ro-"gk‘f of Cxamisatiopk,

adith an ciples <

: ' and Frinciples of Hadith WY Twe  Univelsity of Peshawar,|
,l Philosophy of Islam 100 757 Seventy Five ’
| p l
. Islamic Economy OR 100 55 7 Fifty Five o // _ !
I Islamic Politics OR I !
* Islam and Science LT ‘
I Lﬁ‘f“x{/‘“‘e” ),ﬂ “
! . A‘lf Cf Fd mf'ﬂw N
I Viva Voce 100 v Forty Onl ;
; 40 arty On y Uﬂ.ﬂﬂ"dl\!}’ Gf Peshaw- :
| M.A Previous Marks 5¢4 267 7| Twe Hundred and Sixty Seven |
! |
1 / l,
,l Errors and omissions are subject Total: 1100 612 Six Hundred and Twelve l
) to subsequent rectification ‘
! The examination was passed By P(u{fs in Seco;m division. n . A
' Examination Held in January- -February, 2000 5 i '
| Result Declared on June 26, 2000 -~ M j Qd v |
I Controller of Examinations I
- o g University of Peshawar J




Betailel Marks Cerificate

Hnivergity of Peghawar A

(A KIST a4 mN)

Mr.iMs.

M A‘ u"’:S Q’*f”ﬂ/(/MZ ﬂwm Fxamination ECO u/f {

f\/&//@% il (//[Q/LM

L, ,
{ Amnus! | Swpplameniary }

ol Ko.__[9.¢ L 7

The candidate sectr *{' the foi Uu; 74 mmi s ard haes been placed ia

oy o piu.}ieﬂ‘-

SURIELCTY R

,:)/l-?(//g?/{/:g
1

~ & venisvlons are suhieci
* seguent rectification,

A e 1 s e e+ et

soony .

UMARKS | MARKS

EREN », tyr
ALLOTIED OBTAINED _B' = R 5’» IN WORDS

7
l
—
1
|
i
1
|
H
b

VS e — LA gl
| e {j ; ;

Lo S o
| | ﬁ,',

vV /m b2 |

TQTAL : j 4577 ﬁ/ /

——

" AN ' a‘.‘i_ ¢ “
i | o \"\'\/\»‘l:x:“] 3.

s
| T

.

i = T ot - e s
he examination was taken as g WHOLE [ IN-NARTx

Pated . Q7/b/7

///) Z .
y
& TSR 'ULL/E*, w-/&\m-sn‘wiww
;}'\ CPIVERATTY  iF PRETIATY &k
~




:;'J \ ’Z/

)'V‘ ) /“
4 // EXTRAORDINARY
i v ~

N, @ REGISTERED' NO. Pil

j Q@ COVERNMERNT ve :E}’A) GAZETTE )
uf o S e A :

=4 /%nex»we-

KPEYBER PARHTUNKHEHWA
Published by Authority o
PESHAWAR, TUESDAY,15TH MAY, 2012.

- -

PROVINCIAL ASSEMBLY SECRETARIAT 3 |
KHYBER PAKHTUNKHWA -

T <

NOTIFICATION

AR AEE R ALy

Dated Peshawar, the'l5th May, 2012.

No. PA/Khyber Pakhlunkhwa/Bil;s/2012/2071 1.—The Khyber Pakhiunkhwa
Cessation of Payment of Arrears un Advance fncrements o1 Higher Educational. Quatification
Bilt, 2012 having been passed by the Provincial Assembly of Khyber Pakhtunkhwa on B May,
2012 and assented to by the Gavernor of the Khyber Pakhiunkhwa on 11 May, 2012 is hercby
published as an Act of the Provincial Legistature of the Khyber Pakhtunkhwa.

THE KBYBER PAKHTUNKHWA CESSATION OF PAYMENT OF ARREARS OM
ADVANCE INCREMENTS ON HIGHER EDUCATIONAL QUALIFICATION
ACT, 2012.

(K.HYBER PAKHTUNKHWA ACT NO. IX OF 2012)

(tirst published adter having reced ved the assent of the Governor of the Kiyvber
Palchtunidnya in the Gazette of the iKiyber Palditunidiwa
(Extraordivary), dated the 15 May, 2615).

AN i
ACT
‘o cease the payment of arrears accrued ou account of advance ivcremenls on
higher educatioual qualification.
WHEREAS advance increments liave been grapted to certain Provincial
Government employees on the basis of acquiring or possessing higher edacational

qualification over and above the prescribe educational qualification from time to
time; ‘

893




AND WHEREAS the Provincial Povnzninwnt vide Notification No. (PRO)I-

172001, dated 27.10.2001, had already discontinued the scheme of .ulwum
increments on higher ulu(.atxoxml qualifu,atwu,

AND \\’HI’I{EAS due to-finapcial coustraints, it is not possible for Provincial
(.mexnmmt to puay the claimed and uuclanned arrears accrued from (lu, s‘ml
increments;

It is hereby enacted as Iollows:-

1. Short title, application and conunencement.— (1) This Act may be called the

IKhyber Pakhtunkhwa Cessation of Payment of Arrears ou Advance tucrements on
Higher Educational Qualification Aet, 2012.

(2} ICshall upply (o all the eniployees of the Provinciad Government, whao
were entitied to recelved wdvance nerements on higher edueational qualification.

3) It shall come inte force at ouce and shall be deened to Have taken.
effect on and from 1% day of December, 2001.

2. Cessation of payment of arrears on advance increments on higher
educational qualllication.—(1) Notwithstandiug anything contained in any
decision, judgment and order of any Tribunal or Court including High Court or
Supxcnu, Court of Pakistan, for the pur pose of any claim for payment of arvears un
account of advance increments on hlgher educational qualification sanctioned in

purswinee of any order, letler, office memoranda, notification, instructions and:

other instrunments issued before 1.12:2001; such orders, letters, office memoranda,
notifications, instructions aud other iustruments shall-.be deemed to be non-
exisient, ceased or revoked and no further chum whatsoever vn the basls of thiese
instruments shall be eutertained and all cases in respect of budx4.lmnmpmulnw
in any Court or Tribunal ineluding High Cmn! .uul Suplenw Cmnl of ldlusmn
shall stand abated. B

(2) Ay order made, mstmctmn issued, decision, judgment or order of

any Court or Tribunal including a High Court or the Supreme Court, impiemented
immediately before the conmnmencement-of this Act, shall be deemed to have been
validly made, issued and implemented by the date of commencement of this Act,
and any amount already pald there-under on account of advance increments or
arrears thereof shall be deemed to have been validly pald and shall not be
recoverible from the recipient Government employees.




3. Removal of difficulties.— 1f any difficult arises, in giving effeci (o ihé
provisions of this Act, the Provincias Gover ument may malke sueli orders as il m.n

deem just and equitable.

4. Repeal.- The Khyber Pakhtunldiva CLssatlou of Payment of Arrears on
Advance Increments on Higher Educational Quahf[cation Oldlnauce, 2012 (i(hybu

Pakbtunkinva Ordinaice NO. I of 2012), is heroby repealed.

i

! BY ORDER OF MR. SPEAKER

PROVINCIAL ASSEMBLY OF KHYBER
‘ PAKHTUNKHWA

(AMANULLAH)
. Secretary
Provincial Assembly of KKhyber Palditunldiwa

’rinted aad publishied by the Manager,
Staty. & Prg. Deptt., Kiyber Pakhtunkhwa, Peshawar
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Respondent(S) by..(% QZ@QJ ....... / {1 '«VM‘@‘Q/

‘ o Judgment Con
EE ORE PESHAWAR HIGH CO
PESHAWAR e

. Jud1c1a1 Departmen‘r '_ L ;. i —

A Wnt Petltlon 3081-P of2012

' I_hayéﬁilldh .Khan & o.thers..;.i.. bere S , veane siers ,-.". .....Pe,titi.oners.‘

. 7 . _ "

'Go:\IIti'_ of Khyber Pakhtunkhwa through Chlef Secretary &
COthers...osieerernne T ST T Respondents

. Date ofhearmg...;....‘.'...' ........... 20th June 2019 . =

.'Peh’woner(s) bym/cf(y/ia!w /Vabr (ﬁwmfw /M/M /7”7#/ (/%‘4

----------------------------------------------

R WAOAR AHMAD SETH CJ - Through thls smgle -

;"

Judgment /- order thxs Court mtend to decxde thc mstant as well

s ‘.‘

-

as connected wr1t petitlon bearmg No 1182-P of 2018 bemg

.'f_'.‘identi,col in riatu_i‘e.'. ‘ L L - " -
"*;.;‘.2' o ' :r;:'n.essenoe t_he case .of pet.i‘tioner's 1§that,they bemg' S

."the :e'rnplo;ecs of resoonoonts;ocphrthront..w.er'é' m re;eip.t‘.'of R
v adVance mcrcmnt or; acho'uh@ of Hw,her ’Educ_et.ion,' mhght of
.'J'u'd'g.rnent'sl of thu; Couri / al;ﬂx -"C.félm} héWICV;r‘; on ‘?. .

1

: promulgatlon of Kbyber Pakhtunkhwa Act. No IX of 2012 ie. ’

- I
or?

) i} Khyber Pakhtunkhwa Ccssatlon of Pavment of Arrears ‘on

! Adﬁv'ance' I;ﬁcre'me,nts‘f” on Higher Education Qualiﬁcati.on .A_ct, :




‘petition.””

e 42

.

< 3. ' We hay‘é heard ieamed'couhsel for the .p"arties. and

Aava'i,l‘abl'é;r'ec.b'r,d; goﬁ.e',t.hrou'gl.). .

W {At,the Verfy OutSef, learii.ed co’uné_el repr‘esenting' the. -

o

: petltxoners whlle producmg Judgment datcd 8th June 2017, -

R reported .as 20]8 PLC (C S) 174 rendered in wrxt petltlon

g beanng No 913~P of 2014 states that thlS Court in the sa.1d'
' petit'iqn has 'Jtho:rou_ghly déalt the m'a.t:tex'j and.. de,cla’réd the Act." )
3 No."IX of 20_i2, null aﬁd-'vbid to _'1256 ‘extent - of .,:se_ct:ibn‘-Z' its

: re’trc}épbctiVitiy ‘and sinick down the ‘sarhe. fiom' the Act, -

L
{-

- requested '.for. diSppsal of .the writ: 'petitiori ‘in vi:ew of sai'd

' jud’gm'ent Leamed AAG present in. Cnurt alqngwnh '.
''.de;péirtm‘eptalE 'repreSeﬁiatiVe on. ndticé' though qontfo‘,izert;ed the’

 stance, but could make reasonable grounds in dissent. .

toem

50 o  Before going to the merits of the case, if is worth °
. me_nt_i‘ohiﬁg to- go through the éfommémé, S0 ﬁl@d by th’q.,,:

-rg:s;i'ondéntg; :In para-7 of . the comments ~(on  facts) 'théy' g

o

contended that Goyérﬁm;ﬁt ‘has ‘éﬂfe.ad){.. ,dis'c‘dﬁtimicd ‘the sgisid‘ ;

. person has 5éep negligent. in prosecuting. his'remedy /- rights ™ -

w?

2012, the said benefit was 'cuxt'ailed;' hence 'jche instant writ

schemé since 2001 as méntione'd in the said Act No. IX of

.2012,‘ and tkfat the "law;"hélps 'thé diligent and not indqlen't. If a
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D -before thepmper forum well -in tirrgé;-' he is"not entitled to

~Pagé 13

. :‘j- in'dullgc:andé:'of Court. The petitioners kept mum till’ d’e_cade,é on.

.| payment of claimed’ ih'crément‘s.'.l'n: 13afaf9, they ﬁ;rthér,}stateﬂ '

" that' Governmient ‘had already dis_co.n%.ipuéd thc_é' scheme of the

)

; ad'irajncé mcxemsnts on acquiring ‘hiéhpf-.ciualiﬁgétionv.'s'inc.e - |

27102001and the : presei:‘n:t' 'I;etjxtip,xl;eis,: did. no{ 'objec.t"f;d/ _

ch%ll.eng;ad:'tﬁ.e-same:béf?r_e any'p:r{).;.)"ér":leg'al..forun:‘n:"‘, sipée-.thg: ‘
promulgatmn of Ordmance on '2';7',3;:201-2; "c;r.lacte?(ji* by. thé )
. Pf&ir;ciéli_é@cﬁ&meﬂt on 1552012The stanc:f:. s0 taken by
'.thlef'r.ésgqfx.dé.ri,tg-d?'paftn.lén't; m théir, c.:omr".nen_ts. on';‘t‘he -'fglce':.of ‘
| . 'rec'é)r_d :‘éug:é%sts. 'theyi;'inf_c.:.r?_tio:nall};.. a;v_oid 't'.of givé' 'Bén'eﬁts.. .fo '
'j)cti.t'f'o.rié'r‘s?.é:n'saﬁ%é ifo;)ﬁp.gg;. as..:g.ivclm.:to others,whlchls .in:.~

o i:or,it;avénti%h.with-’ the ~plefho;a of juc"lgmerits'of'apex Court

| ‘whereby 1twas repeated held t_h_'at Olit'c..e Id judiciﬁl tliétélz.r-rminq‘tion,;be

it of q’pai.n,t.f:'of_ faf:t or of a pi)inft of Ia}'i{, (zas -beeﬁ made:and z5’/'_suc'h a.

N f .t.ietér).nir‘u;txtdn :(.:olve}'.s .t';qt only ‘m; bneév. litig'%zting befo‘}e t"he‘ cog}ig- but

- '. s'b;.n.é _‘c;t.hlersv';d':ls.o,. ‘they;ijtl.xé.'d'iqtate.s ,’of j_ustia.;'é 'vyouid cqm.md;rzd that ii'ze..
ben.eﬁt;s.'.hcc‘r'ui.rglg' fr‘ar_riz;;\'t‘tch-.a ‘d:etém.z‘i;':atio.r‘z‘ 'sh.oul'd 'n.ol: bé 'réétricied |

o P :. ._ on!)% 't‘a t{x«-z .l‘it'tjga{i‘rrg p"arties_b'ut sl'to'uld be .gjcfgnde.d even ) thgiﬁe who .

Imd hqt. imlit:d,"g'véﬂ in h"r;éatio.n"u'n'le'ss tlx:er."e were some exjr;xordirxaiy .u,}‘z-

— ea;c,eﬁtionable.ra;}zsom {o the contrary anid that all powers, including the "
'Z/ 7 pqwer:sinh'eren{ in the courts be invoked for the purposé—Such would

.
4
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" ,l;ot'.oﬁlj’ .ens_zire: Jjustice for all. but ‘would ‘also have tllte‘-e;[f‘eet of

-xthat.._o_n the same cause of action / grdr,indé other employees of

" |eliminating un-necessary litigation. o A o o

6. . : o On rflerit;si. perusal of aveilabIe record \.v.'o‘uld depict

'
I T
te

e

S respbndchtefdeparﬁhentjhadlﬁlcd .seve.r'ai.pet'itiens wﬁ'erein' this '~

.

: .eeim;: throug'l}: COIi.SQl{dia_th 'jngxnerft _dafed,8.6.2(.)'1,7., 3’rendefed . o o

““l'in, wrif petition No.:913-P. of 2014, has dealt the  matter

| elabqfate'ly -by_'diseﬁesmgf eacﬁ :'a.nd every aépeet of .tl:ie, case in .

pr

-reference to .;t'he_ earlier .judgments, apex: .Co'urt on adcount of - .

scaUSe'accrued',-to the petitiehers-emgiloyees,duef to Notiﬁcétion a

. dise.riminatei'ya and vjdlatiye-of }aw, whereb'y those: who' were

1 mstant wnt petmorx well as conneuea wgt petmons bemg at

: No FD (PRC) 1- 1/89 dated 11.8. 1991 Thls Court through

; above} Judgments had declared the notxﬁcatlon dated 3.1 2009

it

',f .ent'it‘l'ed buf have ‘ot q{/aifedv the facilities df'.'ad\-leinc:'e )
L -'_inc;e;nehts; were reﬁi:éed, f_‘oliéwed by AetiNo; IX of .20.1'2, to .

the.ex;ent o"f_ _sec.tieni')., therefofe; the pnésent petit'ioners.ef the .

. pat_.ﬁwithﬁthéit .o'f e,arli’éf petitioncrs, bf writ petiﬁorier_é _rlced alike -

l: tre_aitm'eht.l :f ;

9..  For “the reasdn'% recorded 'herei-nabd‘ve, "this and the-

éehheeted writ petitions’ are allowed in ‘terms of identical writ  * . 4

: pétitiorij "c;i'iote,c-i'h abdi/e;-'fepofted as 20:181PL'C (C.8y 174.by



K dlrectmg the respondents

’yammamm¢‘”
20.06.2019

FA-AM A

e

L T S T TN 2.1

S

'."

of two advance mcrcments accordmg to the notlﬁcatmn datcd

11 8. 1991 in accordance thh law, then in ﬁeld

.J

.. : -Jnge | .

R CERT!EIEDT

ot . RN ’ ' o 7
5 o B . L. Peshawar H.éf
B} : . . . . ©, Authorised U d
., The Qanun-e-Shdha

T T .'oa',;u:_zfrw

DB Mr Juqécc aqar Ahmad Seth, Clnef Jusuce & M: lushce Abdul Shakoor HJ

Tanq Jan, PS

1 ‘)hﬂ R |ns&44a-..auunn-'---- ------- .-;.- hoide

' x).m 0!‘ l'rcpul.ntmn of (,()p)_...', ;
it m‘ of l)(*h\m) of cnp\-.-’..-_.'.;‘,,...

to 'provide the petitioners .the"beneﬁ-ts. 3
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To, |
The Secretary Education (E&S),
Civil Secretariat, Peshawar, 3
Govt of Khyber Pakhtunkhwa Peshawar,

Subject: DEPARTMENTAL  APPEAL/REPRESEN TATION FOR

ADVANCE INCREMENTS ON ACCOUNT OF HIGHER
EDUCATION IN LIGHT OF THE JUDGMENTS OF
AUGUST SUPREME COURT OF PAKISTAN AND
HON;ABLE PESHAWAR HIGH COURT PESHAWAR IN
TERMS OF NOTIFICATION ISSUED BY THE GOVT
DATED 11.08.1991.

Respectfully Sheweth:

The appellant very humbly submit the following few lines
for your kind and sympathetic consideration:

FACTS:

1.

o

(W3]

That the appellant is the employee of the Education Department and
performing his duties according to his post with full zeal and
devotion.

That the Provincial Govt issued Notification No. FD(PRC)1-1/89
dated 11.08.1991 through which on acquiring higher education the
cmployees were held entitled for Two Advance Increments.

That the appellant during his service enhanced his qualification by
obtaining Master degree in their relevant subjects which made him
eligible for the Two Advance Increments in the light of the
Notification issued by the Govt dated 11.0% .1991. y

That the Govt; of Khyber Pakhtunkhwa vide Act no IX of 2012,
Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance
increments on higher education qualification Act 2012 stopped/
ceased the payment of arrears accrued on account of advance
increments on Higher ducation, by giving retrospective effect and
the colleagues of the appellant challenged the ibid ACT before the
Peshawar High Court in Writ Petition no 913-p/2014, writ petition
no 3081-p/2012 which was allowed vide judgment and order dated
08.06.2017 and 26.06.2019. Copy attached
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That the appellant has not been treated in accordance with law and
their rights secured and guaranteed under the law has been
violated.

That the appellant is continuously approaching the dzpartment for
the release of two advance increments, however they given dead
response, since the matter of pay is a continuous wrong and
recurring cause of action hence no limitation is applicable to their
case.

That it has been consistently held by the superior courts that “ if
the Service Tribunal or Supreme Court decides a point of law
relating to the terms of service of a civil servant which cover not
only the case of civil servant who litigated, but also of other civil
servants, who may have not taken any legal proceedings, in such a
case, the dictates and rules of good demands that the benefit of
such judgment by Service Tribunal / Supreme Court be extended
to other civil Servants, who may not be parties to the litigation
instead of compelling them to approach the Service Tribunal or
other Forums” (SCMR 1996 page 1185, PLD 2004 SC 77, 2005
SCMR 499, 2009 SCMR page 1. The respondent d%partment has
viciated the law and Judgments of the superior Court.

That it is pertinent to point out here that the employees who were
similarly placed were allowed the advance increments on higher
education, but it was denied to the appellant.

it is therefore, requested that on acceptance of this
appeal/representation, advance increments on account of higher
education in light of the judgments of August Supreme Court of
Pakistan and Hon;able Peshawar high court Peshawar in terms of
notification issued y the govt dated 11.08.1991 may kindly be
allowed to the appellants with back benefits.

Your’s Obediently

Nafees Ud Din, CT, Govt High School, Prang
Charsadda.

Qﬂaéé,z )—3“07'}&’5
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Dist. Govt, NWFP-Provincial
District Accounts Office Charsadda

Monthly Salary Statewnent (Junc-2019)

Personal Information of Mr NAFEES UD DIN d/w/'.; of SHAHAB UD DIN
Pe:sonnel Number: 00150530 CNIC: 99993170318
Date of Birth: 25.01.1970 Entry into Govt. Service: 01.04.1993

NTN:
Length of Service: 26 Years 03 Months 001 Days

Ewmployment Category: Vocational Permanent
Designation: CERTIFICATED TEACHER. gOOO 1068-DISTRICT GOVERNMENT KHYBE

DDO Code: CA6048-PRINCIPAL GOVERNMENT HIGH SCHOOL PR CHARSADDA
Payroll Section: 001 GPF Section: 001 Cash Center: 3

GPF A/C No: EDUCHD 2877  Interest Applied: Yes GPF Balance: 151,715.00
Vendor Number: -
Pay and Allowances: Pay scale: BPS For - 2017 Pay Scale Type: Civil BPS: 15 Pay Stage: 20
Wage type Amount Wage type Amount
0001 { Basic Pay 42,720.00 ‘11000 | House Rent Allowance 2,349.00
12190 [ Convey Allowance 2005 2,856.00 1300 | Medical Allowance 1,500.00
2148 [ 15% Adhoc Relief All-2013 918.00 2199 | Adhoc Relief Allow @10% 659.00
2211 [ Adhoc Relief All1 2016 10% 3,367.00 2224 | Adhoc Relief All 2017 10% 4,272.00
2247 | Adhoc Relief All 2018 10% 4,272.00 0.00
Deductions - General -
Wage type Amount Wage type Amount
3015 | GPF Subscription - Rs2890 -2,390.00 13501 | Benevolent Fund -600.00
3699 |Income Tax -50.00 3990 | Emp.Edu. Fund KPK -125.00
| 4094 | R. Benefits & Death Comp: -1,052.00 0.00
Deductions - Loans and Advances
| _Loan Description Principal amount Deduction Balance ]
6595 GPF Loan Principal Instal 70,000.00 -2,000.00 54,000.00
Deductions - Income Tax
Payable: 1,000.00 Recovered till JUN-2019: 600.CS Exempted: 400.00 Recoverable: 0.00
Gross Pay (Rs.): 62,913.00 Deductions: (Rs.): -6,717.00 Net Pay: (Rs.): 56,196.00

Payee Name: NAFEES UD DIN
Account Number: 8004-7
Bank Detzils: NATIONAL BANK OF PAKISTAN, 230410 TEHSIL BAZAR, Charsadda. TEHSIL BAZAR, Charsadda., Charsadda

Leaves: Opening Balance: Availed: Earncd: Balance:

Permanent Address: SDEO M CHARSADDA

City: CHARSADDA Domicile: NW - Khyber Pakhtunkhwa
Temp. Address:
Civy:

Housing Status: No Official

Sys!zm generated document in accordance with APPM 4.6.12.9 (SERVICES/27.06.2019/15-18-52/v1.1 )
* Al amounts are in Pak Rupees
* Errors & omissions excepted
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POWER OF ATTORNEY

In the Court of WMM&WM
Vi I;OZé@ u% N }For

}Plaintiff
_ }Appellant

}Petitioner
}Complainant

VERSUS
daoﬂz’ &541 K[) {: W }Defendant

}Respondent
}Accused
}
Appeal/Revision/Suit/ Application/Petition/Case No. of
Fixed for

I/W, the undersigned, do hereby nominate and appoint

MUBARAK ZEB ADVOCATE HIGH COURT PESHAWAR my true and
H%mf'ful ttorneys, for me in piy same and on my behalf to appear at gepylz. -
(rm~{_.and plead, act and answer in the above Court or any Court to which the business
is transfcrred 1n the above matter and is agreed to sign and file petitions. An appeal,
statements, accounts, exhibits. Compromise or other documents whatsoever, in connection
with the said matter or any matter arising there from and also to apply for and receive all
documents or copies of documents, depositions etc, and to apply for and issue summons
and other writs or sub-poena and to apply for and get issued and arrest, attachment or other
executions, warrants or order and to conduct any proceeding that may arise there out; and
to apply for and receive payment of any or all sums or submit for the above matter to
arbitration, and to employee any other Legal Practitioner authorizing him to exercise the
powcr and authorizes hereby conferred on the Advocate wherever he may think fit to do
so, any other lawyer may be appointed by my said counsel to conduct the case who shall
have the same powers.

AND to all acts legally necessary to manage and conduct the said case in all

respects, whether herein specified or not, as may be proper and expedient.
/

AND I/we hereby agree to ratify and confirm all lawful acts done on my/our behalf
under or by virtue of this power or of the usual practice in such matter.

PROVIDED always, that I/we undertake at time of calling of the case by the
Court/my authorized agent shall inform the Advocate and make him appear in Court, if the
case may be dismissed in defauit, if it be proceeded ex-parte the said counsel shall not be
held responsible for the same. All costs awarded in favour shali be the right of the counsel
or his nominee, and if awarded against shall be payable by me/us

IN WITNESS whereof I/we have hereto signed at

the day to the year —_
Executant/Executants N\
Accepted subject to the terms regarding fee W

Advocates High Court Peshawar
ADVQCATES, LEGAL ADVISORS, SERVICE & LABOUR LAW CONSULTANT
FR-3, Fourth Floor, Bilour Plaza, Saddar Road, Peshawar Cantt
Mobile-0334-4274247



