Service Appeal No. 1326/2018

07.01.2020 Appellant alongwith counsel and Mr. Usman Gham, DtStrICt
Attorney alongwith Mr.. Muhammad llyas, SDO for . the. respondents

present. Arguments heard and record perused.

Vide our detailed judgment of today consisting of séVénr-pégé
placed in connected Service Appeal No. 1325/2018 titled “Yagoob Versus:’ :,"f
Executive Engineer Public Health Engineering, Division Buner and two"j___“i'
others we are constrained to accept the appeal and dlrect the:"';_ff'j;'. : |
respondent-department to finalize the pension case of the appe!lant and;".',: S
grant pensionary benefits to him. Parties are left to bear thelr own costs o
File be consigned to the record room :
ANNOUNCED / %ﬂm
07.01.2020 / W‘ﬂ

(MUHAMMAD AMIN KHAN KUNDI) L
» MEMBER - . .
CAMP COURT SWAT .
(HUSSAIN SHAH) ' :

MEMBER
CAMP.COURT SWAT




07.10.2019
s e

05.11.2019

04.12.2019
| - Adj

Counsel for the appe]lant and Mr Anwar-ul-Hag, Deputy
District Attorney alongWIth Mr Ilyas SDO on behalf of

respondents No. 1 & 2 and Mr Amir Zaman, Assistant

Accountant for respondent No 3 present Written reply on behalf

- of respondent No. 3 already submltted Written reply on behalf of

- respondents No. 1 & 2 not submltted Representative of

respondents No. 1 to 2 seeks further adjournment. Last chance is
granted. Case to come up for written reply/comments on behalf of N

respondents No. 1 & 2 on 05. 11 2019 before S.B at Camp Court

Swat.

. Member
Camp Court Swat

Appellant in person and Mr. Ilyas, SDO on behalf of
respondents No. 1 & 2 alongwith Mr. Riaz Ahmad Paindakheil, |
Assistant AG present. Representative of respondents No. 1 & 2
submitted joint written reply on behalf of respondents No. 1 & 2
which is placed on record. Written reply on behalf of respondent
No. 3 already submitted. Case to come up for rejoinder and

arguments on 04.12.2019 before D.B at Camp Court Swat.

(Muhammad Am{f Khan Kundi) |
Member
Camp Court Swat

Lawyers are on strike on the call of Bar Association. -
ourn. To come up for further procecdings/arguments on. .~

07.01.2020 before D.B at Camp Court, Swat. |

<. A

Member - Member
Camp Court, Swat

(Muham;ﬁ%? /ﬁ Khan Kundi) .




W S | I 4
- 11.06.2019 Appellant in person present. Written reply on behalf of |
respondents No.l & 2 is still awaited. Amir Zaman Assistant
Accountant representative of respondents No.l & 2 absent.
Respondents No.l1 & 2 as well as absent represéntétive be put to notice

for submission of written reply. Adjourn. To come up for written

reply/comments on 02.09.2019 before S.B at Camp Court, Swat.

P g oo et /

[
ember
Camp Court, Swat.

02.09.2019 Appellant with counsel present. Written reply on Behalf of
respondents No.l & 2 N still awaited. Amir Zaman Assistant
Accountant representative of the respondents No.l & 2 absent.
Respondents No.l & 2 as well as absent representative be put to
notice for submission of written reply/comments. Adjourn. Tozij;:i%_-:_l,_.w
come up for written reply/éomments on behalf of respondents No‘tf: :
& 2 on 07.10.2019 before S.B at Camp Court, Swat.

| Camp Cour,




oo : - 08.02.2019 Appellant w1th counsel present. Prehmmary argumeﬁsﬁ |
. - . heard. ’ - -

+ The appellant 'V(Retire'd Chowkidar) has filed the

present service appeal u/s 4 for the grant of pensionary and
graduaty benefits.

‘Points raised need consideration. The appeal is
admitted for regular hearing subject to all legal objections.
The appellant is directed to deposit security and process fee
within 10 days, thereafter, notices be issued to the
respondents for written reply/comments. To come up for

;wrmen reply/comments on 05.03.2019 before S.B at Camp
o | Court Swat.

L B -
. '_ ) . {;.‘ \‘t‘ \ : 3 /
Gla- <y ST _ ' _ o wbar

- Camp Court, Swat

.05.03.2019 Clerk to counsel for the appellant present. Mlan Amir

Qadlr District Attorney alongwith Mr. Sher Alam Khan Work
Supervisor and Mr. Ghous Ullah Jan, Semor Auditor for

~ respondents  present. Written reply/comments not submltted
- Requested for adjournment. Adjourned Case w0 come up for

‘Wwritten reply/comments on 04. 04 2019 before S.B at camp court,
Swat. . ' |

mnlber

Camp Court, Swat

04.04.2019 Clerk to counsel for the appellant present. Sher Alam Work» ‘

SuperVISor representative of respondent No.3 present and submitted
. written reply/comments Written reply/comments on behalf of respondents
‘No.1 & 2 not submitted. Amir Zaman Assistant Accountant representative

of respondents No.l & 2 seeks tlme to furnish written reply/comments.

Adjoum To come up for written reply/comments on 11.06. 2019 before
S.B at Camp Court, Swat.
‘/
ember
Camp Court, Swat




W , Form- A N
FORM OF ORDER SHEET
Court of ]
Case No. 1326/2018
16.No. | Date of order Order or other proceedings with signature of judge
proceedings - ‘
1 2 3
1 22/10/2018 The appeal of Mr. Jamal Khan pfesented today by '-M'r.'
Shamsul Hadi Advocate may be entered in the Institution ‘Register
and put up to the Worthy CHairmén for proper order please. -
A | REGISTRAF‘{ 3_5_\\-5—‘ \!'
This case is entrusted to touring S. Bench at Swat for
2 ,?f" ///20/8 ' o -
preliminary hearing to be put up thereon _7 ~ )2 -2 [g..
07.12.2018 Appellant absent. Learned counsel for the

appellant absent. Notice of appcarance be issued to

the appellant for 08.02.2019. Adjourn. To come up

for personal attendance of appellant and preliminary
hearing on the date fixed belore S.13 at camp court
Swat. @
Member  /
Camp Court f
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e > BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE
Win . ' . TRIBUNAL PESHAWAR.

Service Appeal No | 5 é/2018

Jmal Khan e PR TOURSPI .Appellant
'5 L VERSUS
| Ex‘ecutlve Engineer PHE. D1v131on Bunir and othersRespondents'
| .
B | L
! ; INDEX

S.N | Description of Documents Annex

1.~ | Memo of Appeal.

2. Affidavit.

3. | Addresses of the Parties.

4. | Copies of relevant service record - A

5. | Copy offregularization notification of 2008. - B.

6. | Copy of 1mpugned office order dated{$Z=72 C
,[- 7. |Copies of departmental appeal. D
| ’ /"

7. Wakal_azlt Nama Iy

Appellant
(Through
= —

Shams ul Hadi

Dated: 19/;10/2018. Advocate, Peshawar.
‘O,ffice: Near Al-Falah Mosque, Hayat
Abad, Mingora.
Cell No. 0347-4773440.




% BEFORE THE KHYBER PAKHTOON KHWA SERVICES
TRIBUNAL PESHAWAR.

) Service Appeal N’o."" S% /2018. ‘ ?{hﬁ’f ARSI A Tl
S e SHT
‘.lama‘l Khan | \ 2 %% [1e / /X
(V/Man Public Health Engineering, Bunir)
R/o Dandar, Bumr ..... Appellant.
| VS

1. Executive Engineer Public Health Engg, Divilsion‘Buner. :
2. Chief Engineer/Secretary Public Health Khybe;~ Pakhtunkhwa,
‘Civil Secretariat Peshawar.

3. District Account Officer, Buner ................... .....(Respondents)

‘:APPEAL UNDER SECTION- 4 OF KHYBER
PUKHTUNKHWA SERVICES TRIBUNAL ACT 1974
lAGAINST "THE IMPUGNED OFFICE ORDER
DATED.03.08.2015.

PRAYER IN APPEAL:

On ac'ceptdnce of this appeal the impugned order :03.08.2015

regarding non sanctioning after retirement benef ts 1-e penszon
and gratuzty of appellant may kindly be set aside and the
appellant may kindly be awarded pension and gratuzty etc of

_ appellant of his service with all back benefits of after retzrement

| of service.
W Eediﬁ@ er-ﬂﬂmRespectfully Sheweth:

R%gsm

»"\r“'t QR 1. That ;the appellant served as Class-IV Employee in the

Respondent’s Department Buner and as  such got his

retirement on the said post.(Copies of relevant record is

annexure-A)




GROUNDS:

A.

PR

That keeping ‘in view the "agonies and thel financial
constrains of the family of the low grade retiring

employees, the provincial government was pleased to

-reguldrized the services/Posts of the appellants in the

year 2008 and as such they were declared civil servants
and further the said order was confirmed according to
“Regu;larization Act,2010” and ‘as such the appellant
perfbrmed his duties as permanent employees of
Educétion Department in Bunir, till- date of theif

retirement.(Copy of notification is annexure-B)

That the appellant keéping in view of the above
circulation was hopeful to get pension benefits etc after
his rétirement and as such waited for the same when
they were takeﬁ by surprise when the Respondents No. 1
informed the appellant, that they are not qualifying for
pension benefits and others benefifs after retirement
through impugned office order dated:03.08.2015.(Copy of
impugned office order dated:03.08.2'015 1S anhexure—CJ

’I"hat ‘the appellant was assured that soon his pension
will be released hence he waited for the same but when
the appellant loss his hope then he filed departmental
appeal but the same was not decided' within . the

statutory  period.(Copy of Departmental appeal

. annexure-D)

Thatjbeing aggrieved the appellants prefer this appeal on

the following grounds amongst others inter-alia.

That actions and inactions of the. respondents are

Violative of the constitution and the relevant laws laid

down for the purpose, hence needs interfererice of this

august Court,




3

That the appellant “has a -‘\poor financial backgrouhd
and served the department for long Cons1derable period
with the hopes of further benefits after retirement but the
reSpondents did not observe the pres'cribed rules,
regulatmns and denied the benefits in shape of pensmn

to theiappellant.

That the issue in hand has now already been decided by
august Peshawar High “court through a similar nature

cases; hence the appellant deserve for the same

“treatment

It is, therefore,‘ humbly prayed that On "aeceptance of this
appeal the ;impugned Orders dated:03.08.2015 regardzng non
sanctzonmg after retirement benefi ts i-e penszon and gratuity of
appellant may kindly be set aside and the appellant may kindly
be awarde:d pension and gratuity etc of appellantl of his service

with all back benefits of after retirement of service.
Or 5

-

Any other rehef which this august Court deems approprlate

may kindly be awarded to meet the ends of justice.

-

!

. Appelltat

JE)

Jmal Khan )
Through &*—/

, Shams ul Hadi
Dated: 19/10/2018 _ ~Advocate, Peshawar.
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BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE
TRIBUNAL, PESHAWAR

Service Appeal No. /2018,

JmalKhan .................... .. PP PR Appellant
' VERSUS R ‘

Executive Engineer P.HE. Di_viéion Bunir & ~others.Respoﬁdents

| - AFFIDAVIT -
I, Shé‘ms ul Hadi, Advocate, Peshawar do hereby as per

1nformat10n convoyed to me by my client solemnly affirm-and
declare that the contents of the Servzce Appeal are true and
correct to the best of my knowledge and belief and nothmg has

. been concealed from this Hon’ble Court.

W
ADVOCATE




&)

BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE
! '_TRIBUNAL, PESHAWAR.

=

Service Appeail No. /2018,

delKhan..; .............. e e, Appellant
VE RS US

Executive Enéineer P.H E. Division Bunir and "othersRe'sponde'nts

 ADDRESSES OF THE PARTIES
APPELLANT:
Jmal Khan :
(Ex-V/Man Publtc Health Engmeermg, Bumr)
R/o Dandaar, Bumr ’

RESPONDENTS

1. Executive Engmeer Public Health Engg, Division Buner.
2 Chief Engmeer/ Secretary Public Health Khyber Pakhtunkhwa,
Civil Secretariat Peshawar

3. District Account Officer, Buner.

Appellant

ThrougA—/ 7

_--/‘/
Shams ul Hadi

Dated: 19/10/2018 ' Advocate, Peshawar.
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OFFICE OF THE F“{I‘.CUTTVE B \TG]'\E TR - Lo
PUBLIC HEALTH ENGG:DIVISION SATDU qnmlr swm

= -

Dated Sad.du SthLf the:

/_L___ / 994,

Subjac
Raferences’

tvn}n'a‘y and contract basis for a period of one Ayeqr 85_&4th:lias
1200/~ fixed per month.on Water Supply
D‘, shriet BLPI’H'Y

a% Fis

1)

2)

=nu ~n~41+10
it the

'

vy
L3

!:ﬂ,"..- '
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QFFER_FCR AI‘POINTWNT
InteTview dated - o3 /9

"You are hereby o!fnr an appoin buen on purely

on the following terms and conzltlons.

Your ap;omtment will be on. pure]y tempomr'y basis a‘J
a stop gap arrangement on contract basis for period af
one yeur extendable tL11l your services are required 13.-

the Department, For which then you Wil] have to furnis
.a fresh agreement for - the Same, ‘ ;; .
Your appointment aijifbiam {Contract bq i
to termination at any Timeiwithent as
-reasons during the period of

If }our—work auring’ the periad

.....

) 18 liable .
signing any
omtract appointment,.

is not found satjsfactuPVJ

You will 'be 1iable

Engg:Division Saidu
" period,

to servw any where in Fublic He

alth
3t e Lf '

SWat during the confract

- M oo . .-;;:_5§-"veu .. o
You will7hpve ng elain o the rightof seniority.

The pay will be s%artwd Lrom the actual’ operdtlon Y
of the schene, :

-

. o

If- yOu are willinn to’ HC(opt the nrmve meniioned “terms
ns you should sign the attached agreenent in duplicate and

ouhCW Mz._“;___ -"f -‘i!;_‘ ': ?:

S e .

By
W1

Tailing

same to Sub Divisional Of7ice
upto
ich the offer &1z

_alongwith your arrival re

r Public Hezalth EnpgeS/Diviston
port for duty

and cancellod avntamatically,

€
) .

-
/
.

L\ecu13ve Enﬁlncer

Public Health Enggs Div1sion w

Copy “orwarded tos- Saidu Sharif Swat, e

©) The Jupermntendlng Engineer fublic Health ?ngg:Circle Mingora - Lo

Lo information please, ‘ '

#) The District Accounts Offjtor Swit for information please, '

) The Sub Divisional Officer Public Health IIFV‘ b Divie sion | Uy R
fo?.Jnxn”mﬂtion with reference %o his Yetter Mo, il daued ,
Conirasct may be abtained from e abiove asmed O Zscw“. ,rlor o
accepdt his arrival report, i .« :

§Y Divisional Accountant(Local)for lniormitjuwg L SR

S} Drfice order file, . ’Q;M;;x”

‘ \Zy/ ve Em ir-emr :
- Publie h» 14h bnyg‘Dlviaion
) - --:\1.' S EPR ‘tf 1"3‘?; t (ae _!
R \,_, . A .
07'1'(“ | R

R R R

.
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’ ' OFFICE OF THE EXECUTIVE ENGI\TEER

PUBLIC HEALTH ENGG: DIVISION SAIDU SHARIF SWAT.
No. . / 03 ~ dated saidu sharif the 1/1/1994.
To,

Mr. Jamal Khan S/o
Mr. Nawab Khan

Vill: Bandar

Dsifct: Bunir
Subject:- ~ OFFER FOR APPOINTMENT
Reference:  interview dated 20/3/94

You are hereby offer an appointment on purely reporary and contract basis for a period
of one year as Value Hars at Rs: 1200/- fixed per month on'water supply scheme Dandar district Bunir on
the following terms and conditions.

1)' Your appointment will be purely temporary basis as a stop gap arrangements on -
contract basis for period of one year extendable till your services are required by the
department. For which then you will have to furnish a fresh agréement for the same.

2} Your appointment as V/Man {contract basis) is liable to termination at any time,
without assigning any reasons during the period of contract appbintment. If your
work during the period is not found satisfactory.

3) You will be liable to serve anywhere in public health Engg: division saidu sharif swat
during the contract period.

4) You will have no claim to the right of seniority.

5) The pay will be started form the actual operation of the scheme.

If you willing to accept the above mentioned terms and conditions you should
sogn the attached agreement in duplicate and subit the same to sub divisional
officer pubic health Engg:S/Division Bunir upto _9/6/94 alongiwht your arrival
report for duty dailling which the offer stand cacelied automatically.

Executive Enéineer
Public Health Engg: Division
N Saidu sharif Swat
Copy of forwarded to:-

The superintending Englneer public heaith engg: circle Mmgora for information.

The district accounts officer swat for information please. .

The sub divisional officer public health Engg sub division Bunir for information with reference-to .
his letter No. Nil dated Nil contact may be obtained from the above named official prior to accept
his arrival report. .

Divisional accountant {Local) for information.

4.
5. Office order file. y/*- <&
Executive Engineer - . E
Public Health Engg: Division 4%2
Saidu sharif Swat
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COFFICE OF THIE ACCOUNTANT GENE L/ NWTE f ’ "I.. sHLA WA,
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- Office of the 2
Accountant General

Khyber /)a!/chlunkhwa Peshawar:
Phone :091-9211915

No-Had/Fixed Employees/Corrp 2001-127

[)(:/0(/'24-(')/-2012,

1o,

The Sccretury .

To. Govi of Khyber pakhtunkhwa,

Finance Department (Reg wlation Wing)
Subject: AWARD Q1 BEGUL: RS L0 ClAS

Iy

Kindly refer o your afflve fetrer i rcu vide No. 8011 22/80-200871°D dated. 200121008,

And letter containing clarification yide 1F1/SR-1) Miss/2008 dered 1072009 on the abuye suhject.

Policy for appoinimin ol Cluss- 17 on fixed solary way introdiced v O JAY92 Dot

ceveral class-11 were Workiny dasainyt e conract post an fixed sudory (i i the pefer defter ey

first were regularized from the dote of their first appoinineid without a arrear.

In the light of policy 2003 their pay was jus! like a regular employee from the dene of initial -

appoiniment without any arrear of pay prior 10 01/07:2008, however while fixing their salary the

Jollowing points need clarification thal whether.

: )
/) The employee appointed prior 10 31/12/2001 having qualification over and ahove the

prescribed qualification are entitled for advance inerements in light of pura-3 pay Kevision-

j091
2) The bployec regularized in the refer lefier prom - the daie vf initial appointment asd
appuinted privrio 1A 2007 are entitled for up-gradation in light of General 1w ion

order vide your office leter No 11 SO (PR} 7-2: 2007 deted 010772007
N |
This office is of the view that as the employee hoave hegn rug://u/'lz:m?l./i‘mn the caic of
their initicd appointinent frene they are entitled for the henefils of increments. pevisions and up-
araduation allowed from

prior1o 0170 7/2008.

Jime 1o tine as general on national basis but no arredar is admissible

1

The views of this office if correct iy he confirmud.
| ACCOUNTS OFFICER (HAD]
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OFFICE OF THE WEXECUTIVE ENGINEER
. PUBLIC HEALTH ENGG: DIVISION BUNER

No. 9‘) ~ Y JeapHE )
N . ) ' Dated Daggar the 2 /% /2015

OFFICE ORDER.

On attaining the age of superannuation (i.e. 60 years) Mr, jamal Khan
D ¥/ Man’ (BPS 02) on PHE Dlwsuon Buner attached to the office of Sub-Divisional Officer Public Health
' £ngg: Sub Division Totalai is hereby retired from services with effect from 30-06-2015.

EXECUTIVE ENIGNEER -

. . Copy to:-

1} Distinct Account officer Bunér for information pleases. .
2) The Sub divisional Officer PHE Sub-Division Totlai.
3) The Official concerned.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNEL PESHAWAR

APPEAL NO.1326/2018

Jamal Khdn{fx- V/Man Public Health Ehgir;eering) R/0 Dandar Bunir

VERSUS
Executive Engineer, Public Health Engineering Division, Buner.’ '
Chief Engineer/Secretary, Public Health Engg: Deptt: KPK.

District Account Officer, Buner.

APPEAL UNDER SECTION 4 OF KHYBER PAKHTUNKHWA SERVICES TRIBUNEL

ACT 1974 AGAINST THE IMPUGNED OFFICE ORDER DATED 30.06.2016,

Para wise comments on béhalf of respondent No. 1,2
Respectfully Sheweth:

GROUNDS

A.

It is correct that appellant was appointed as a Chowkidar on fixed pay on 16/01/1994

That as per Notification No.BO1/1-22/2007-08/FD, dated 29.01.2008 the government reqularized
the all fix pay employees across the province.”

The Para No.3 as stated is correct as per notification No.B01/1-22/2007-08/FD, dated 29.01.2008
the employee complete 10 years service from the date of notification are entitle for benefits.

The aggravation of appellant is not based on law and needs rejection.

The order is based on the rules of pension and service as the service of appellant was not qualified
for pension. '

That as per regularization notification the same is from the date of notification as clanfled by
Finance department. N

It is stated with the leave of this August Court further position will be clarified dur:ng by time of
oral submission by Government Pleader.

Itis theréfore humbly prayed that on the basis of above justification / clarification the appeal may
please be dismissed and as Finance Department Notification No. FD{SOSR-11}4-36/2017, dated
22.05.20189, the appeliant is now .entitle for pension and for preparation™s{ pension paper/case
this office approached to DAO, Buner for submission of ogifinal service books vide No. 1-04/-

T

CHIEF ENGINEER (N)

PUBLIC HEALTH ENGINEERING DEPARTEMENT
KHYBER PAKHTUNKHWA PESHAWAR




