7" July, 2022 Petitioner in person present. Mr. Muhammad Adeel
Butt, Addl:AG alongwith Mr. Munawar Khan, ADEO for

respondents present.

Representative of the respondents seeks time to submit
implementation repdrt. Last opportunity is granted for
implementation. To come up for implementation report on
08.09.2022 before S.B. ' 9

(Kalim Arshad Khan)
Chairman
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Form- A

FORM OF ORDER SHEET

Execution Petition No. 175/2022

S.No. Date of order Order or other proceedings with signature of judge
proceedings

1 2 3

1 06.04.2022 The execution petition of Mr. Abdul Malik submitted today by
Roeeda Khan Advocate may be entered in the relevant register and put
up to the Court for proper order please.

- u
REGISTRAR .

7. This execution petition be put up before Single Bench at
Peshawar on 27 S~ 2222 . Notices to the appellant and his
counsel be also issued for the date fixed.

ﬂM ‘
CHAIRMAN
gl
27 May, 2022 Clerk of counsel for the appellant present. Mr. Kabir
Uljah Khattak, AAG for respondents present.
Due to general strike of the bar. Case is adjourned. To
come up for the same on 07.07.2022 before S.B.
(Kalim Arshad_Khan)
Chairman
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BEFORE THE KHYBER PAKHTUN KHWASERVICE TRIBUNAL,

PESHAWAR.

Execution Pctition‘No. (7Y /2022

In Service Appeal: 4904/2021

Abdul Malik Son of Nasrullah Jan, resident of 'Qayuvrvn Khel Bar Qambar

Khel Khajori Tehsil Bara District Khyber. -

VERSUS

Appellant

(1) Director Education FATA Secretariat, Warsak Road Peshawar.

(2) District Education Officer Kurram District Kurram Para Chinar.

" (3) Additional District Education Officer Lower and Central Kurram

Sadda.

(4) District Education Officer Khyber at Jamrud.

Respondents
Index
S.No. | Description of documents | Annexure | Pages
1. | Copy of petition 1-2
2. Copy of Judgrhént A 3-43
3. Wakalat Nama -
Dated 05/04/2022 -
\)Q\ YJ}
Appellant/Petitioners
Through
Rooeda Khan

Advocate High Court,

Peshawar.
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BEFORE THE KHYBER PAKHTUNKHWASERVICE TRIBUNAL,
PESHAWAR.

Execution Petition.No. / ‘7)(_ /2022

In Service Appeal: 4904/2021

Abdul Malik Son of Nasrullah Jan, resident of Qayum Khel Bar
Qambar Khel Khajori Tehsil Bara District Khyber.

- Appellant/Petitioner

VERSUS

(1) Director Education FATA Secretariat, Warsak Road
Peshawar. ‘

(2) District Education Officer Kurram District Kurram Para
Chinar. o '

(3) Additional District Education Officer Lower and Central
Kurram Sadda. ‘

(4) District Education Officer Khyber at J amrud.

Respondents

oooooooooooooooo

EXECUTION PETITION FOR DIRECTING THE
RESPONDENTS TO IMPLEMENT THE
JUDGMENT __DATED: 31/01/2022 OF _THIS
HONOURABLE TRIBUNAL IN LETTER AND
SPIRIT. |

ooooooooooooooooo



Respectfully Sheweth:

1.  That the appellant/Petitioners filed Service Appeal No. 4904/2021
alongwith nine others before this Hon' able Tribunal which has been
accepted by this an' able Tribunal vide Judgment dated
31/01/2022. (Copy of Judgment is annexed as Annexure-A).

2. That the Petitioners after getting of the attested copy approached the
respondents several times for implementation of the above mention
Judgment. However they using delaying and reluctant to implement

the Judgment of this Hon' able Tribunal.

3. That the Petitioners has no other option but to file the instant
petition for implementation of the Judgment of this Hon' able

Tribunal.

4,  That the respondent Department is bound to obey the order of this

Hon' able Tribunal by implén1 enting the said Judgment.

It is therefore requested thét on acceptance of this Petition
the respondents may kihdly be directed to impleméht the Judgment
of this Hon' able Tribunal. | |

S
Appellant/Petitioners
Through

Rooeda Khan
Advocate High Court Peshawar

AFFIDAVIT

I, Abdul Malik Son of Nasrullah Jan, resident of Qayum Khel
Bar Qambar Khel Khajori Tehsil Bara District Khyber. do here
by solemnly affirm and declare on oath that all the contents of
the above petition are true and correct to the best of my
knowledge and belief and nothing has been misstated or
concealed from this Hon' able Tribunal.

"
st
DEPONENT



P J BEFORE THE KHYBER PAKHTUNKHWA SERVT o E
: TRIBUNAL PESHAWAR. \\'g,‘,\ - ST
j Kléyborl’ ittt
ervice ’llif)\una;‘—;:/" S

In Re s.ANb.- M % ﬁ of 2021 P e YSYD—

Doted #L{[?ili

Kheyal Muhammad S/o Fida Hussam R/o House No.
4684, Kakshal P/O Namak Mandi Peshawar.

....... ...... Appellant

VERSUS

1) Director Educatlon FATA Secretarlat Warsak Road
Peshawar.

2) District Education Officer Kuram District Kuram Para
Chinar. | |

3) Additional District Education Officer Lower and Central
Kuram Sadda. ,

- 4) Dlstrlct Educat1on Officer District Khyber at Jamrud.

............. Respondents
ledto-day
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arAPPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT 1974 AGAINST THE
ORDER DATED 30/12/2020 WHEREBY THE SERVICE
OF THE APPELLANT HAS BEEN CANCELLED
AGAINST WHICH THE APPELLANT _FILED
DEPARTMENTAL APPEAL ON 01/01/2021 WHICH
HAS NOT BEEN DECIDED WITHIN THE
STATUTORY PERIOD 90 OF DAYS.

PRAYER

ON ACCEPTANCE OF THIS APPEAL THE
IMPUGNED ORDERS DATED




heard and record perused.

~

Vide our detailed judgment of today, paSsed in Service Appeal
bearing No. 4904/2021 “titled Abdul Malik Versus Director Education FATA
Secretariat Wérsak Roaq Peshawar and others”, tﬁe instant appeal is
partially accepted by rhodifying the impugned order dated 30-12-2020 into
compulsory retirement for the purpose of pensionary benefits alongwith
ancillary benefits, with direction to the respondents to finalize the pension
cases of the appelllan‘t. for the entire period of his service. Parties are left

to bear their own costs. File be consigned to reéord room.

ANNOUNCED
31.01.2022
(AHMADSULTAN TAREEN) (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN MEMBER (E)
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8 ~ ' BEFORE THE KHYBER PAKHTUNKHWA SERVIEE- '
' " TRIBUNAL PESHAWAR. L“;v 3
(IRIBUNALPESHAWAR.  soundtaminieds]

Dial)}\ .—IM

~ InReS.A No‘.L( } ° L/ aof 2021 . ' WZ/
- —_— ‘ 4 - Dated |
Abdul Mahk s/o Nasrullah Jan Rjo Qayyum Khel Bar

Qambe1 Khel, Khajou ‘Tehsil Bara DlStI‘lCt Khyber
_ ELALERELERTL Appellant

VERSUS

1) Director Educatlon FATA Secre| lariat Warsak Road
Peshawar '

2) District Education Ofﬁcer Kuram Dlstrlct Kuram Para
Chmar g

3) Additional Dlstuct Educatlon Ofﬁcer Lower and Central
Kuram Sadda. - :

4) Dlstrlct Educatlon Officer D1str1ct Khyber at Jamrud

. Cevevenicnsnon Respondents
iled-to—day | -

- [

o) fﬁﬂs“ SAPPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT 1974 AGAINST THE
ORDER DATED 30/12/2020 WHEREBY THE SERVICE
OF THE APPELLANT HAS BEEN CANCELLED
AGAINST _WHICH THE _APPELLANT _FILED
DEPARTMENTAL APPEAL ON 1)1/01/2021 WHICH
HAS NOT_BEEN DECIDED__WITHIN _THE
STATUTORY PERIOD 90 OF DAYS. ~

A m.usgia}[
P
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/: PRAYER
- - ON ACCEPTANCE OF THIS APPEAL THE

IMPUGNED ORDERS DATED
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Service Appeal No. 4904/2021

Date of Institution ...~ 05.04.2021
Date of Decision ... . 31.01.2022

Abdul Mallk S/o Nasrullah Jan R/o Qayyum Khel, Bar Qamber Khel, Khajori Tehsil

Bara District Khyber . (Appellant)
'VERSUS'
Director Education FATA Secretariat Warsak Road Peshawar and others.
: ' ' (Respondents)

"~ Roeeda Knan, , o ,

Advocate ! , . ..  For Appellant

Muhammad Adeel Butt, : .
' Additional' Advocate General -~ .. For respondents
. AHMAD SULTAN TAREEN ' CHAIRMAN

ATIQ- UR-REHMAN WAZIR - ' MEMBER (EXECUTIVE)

’\ﬂ

-3 DGMENT
TIQ-UR—REHMAN WAZIR MEMBER (E):- Th|s single Judgment
shall drspose of the mstant serwce appeaI as well as the followmg connected

servrce appeals as common questron of law and facts are mvolved therein:-

1. 4905/2021 titled fan Ul Ullah
2. 4?06/202i titlied Salamat Ullah . o
3, 4§07/2021 titled Zaheer Zada |
4. 49’08/262‘1 titled Sagib Khan
s, 4g09/2bz1 titled Kheyal Muhammad
6. 4910/2021 titled Sher Alam |
7. 4911/2021 titled Azim Ullah

| 8 4912/2021 titled Mst. Zalida
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9, 49i3/2021'tltled Syed Rehman

: 02. Bnef facts of the case are that the appellants were appomted as PTC

Teacher in Communa!l School in BPS-7 in the year 1998 to 2004 at erstwhile

Khyber Agency (Now District Khyber). Being un-trained, services of the appellants

- were termlnated V|de dated 31-12- 2012 but such order was rescind vide order

dated 03-01- 2013 as. the competent authonty vrde order dated 05-04-2013

cnrculated the decision to consider appomtment of all those un-trained/un-

: quallﬂed local commumty school teachers for re- appomtment against the available

' regula'r P

sanctloned posts of PST wrth the exrstlng recrurtment crltena subject to the

'condition that they will acquire th_e_prescnbed professional and academic

" qualiﬁcati-on for the post within 24 months after the'ir*re-appointment against the

ost. Upon appomtment agalnst regular posts, the appellant falled to

_ qurre the same, hence were termlnated from service vide order dated 31 07-

2015 agalnst Wthh the appellant filed departmental appeal followed by Writ

_ Petltlon No. 3682-P/2015, WhICh was dlsmlssed vide ]udgment dated 28-09-2016.

The appellant challenged the decrsron of the H|gh Court in the Supreme Court of

Pakistan vlde CPLA No. 3464-P/2016, WhICh was disposed of vide judgment dated

27-04-2017 on the terms that let the petitioners submit ‘applications to the

respondents and we are'confdént that they will Iook' into this matter

| sympathetlcally ll’l view of the facts and circumstances of the case, obviously,

anybody already legally appomted shoutd not be disturbed. In pursuance of the
]

Judgment the appellants submltted appllcatlons to the respondents but they were

not appomted and such decrsron was communicated to the appellants vide order

dated 27 09 2017, hence they again filed Writ Petition No. 4283-P/2017 which

was accepted vide judgment dated 28-06-2018. In pursuance of the judgment,

~ the appellant were re-appointed vide order dated 22-06-2019 subject to decision

Thiyhdr Pakheotiowd

of the'supreme court in CPLA already filed. The august Supreme Court of Pakistan

decided the case' in favor of the petitloners (the presen't respondents) vide

Service ripoaan’

Pesfiiavy
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judgment dated 28-06-2018 and in pursuance of the judgment the re-
appointment order dated 22-06-2019 was cancelled vide order dated 30-12-2020.

Feeling' aggrieved, - the appellants filed departmental appeals,gwhich were not

" respon_'ded, hence the instant service appeal with prayers that the impugned order

- (lated 30-12-2020 may be set aside and the appellants may be re-instated in

service with all back benefits or any other remedy which t_his' tribunal deems fit |

may also be granted in favor of the appellants.

03. Learned counsel for the appellants has contended that the appellants has

]

not been treated in accordance with Iaw,.hen'ce their rights secured under the

Constitution has. badly been violated; that the impugned order dated 30-12-2020

is void ab_i

. io as it has been passed without fulﬁlllng the codal formalltles that

i 'rces of the appellants were dlspensed with, without observmg the procedure

Cog

as prescribed in law; that the.appellants are having services of almost 20 years at

-~ their credit and it would not be just on part of the appel_lants to ignore their

services rendered so far; that the_'appellants were initially project employees but

_ later on were regulari'zed, hence they are'entitled to pensionary benefits, as the

apex c‘ourt in various judgments has already granted relief in simifar nature cases;
that cases of the appellants may also be consrdered on the same footlngs on the

pnncrple of consrstency and they may be granted pen5|onary benefits keeping in

view their Iength of serwce

04. - Learned Addltronal Advocate General for the respondents has contended

© that the appellants were |n|t|ally appomted on’ prOJect posts PST Communal

School Teachers for the prOJect period only, that the appellants were terminated

'from servuce on 31-12- 2012 for the reason that they were un-trained; that the

ATRESTER

[ d‘(h(ukhw(h

”‘ewf’ua

NEr

lbunm}

' appellants were re-appointed subJect to the condltlon to acquire the prescribed

academlc and professronal quahf‘catnons within 24 months after their
appomtments othen/vrse their re- appomtment orders would stand cancelled; that

the appellant farled to’ acqurre the required quaIIF cation, hence they were again



. &
termlnated vide order dated 31-07- 2015 agamst WhICh the -appeliant filed WP No

3682 P/2015 Wthh was dlsmlssed vide Judgment dated 28-09- 2016 that the

. appellants filed CPLA No 3464 P/2016 Wthh was also dlsposed of on 27 04-2017

' Wlth the remarks that the petltloners will submit appllcatlon before respondents;

that upon submission of appllcatlons thelr requests were exammed but were
found dev0|d of merlt hence were reJected that in compllance with judgment

dated 28 06- 2018 of Peshawar ngh Court the appellants were re-instated again

W|th the condltlon of decnsnon of supreme court in CPLA already filed; that the

supreme court of Paklstan decided in- favor of the appellants (the present
respondents) vide Judgment dated 28-06- 2018 hence they were  again
termlnated from service V|de order dated 30-12- 2020 that cases of the appellants

decuded_ by the Apex Court, hence the present appeals being

\/\)NK/DS. - We have heard learned counsel for the parties and have perused the

record

 06. _Record reveals that the appellants were appomted as PTC

teachers/communal school teachers (BPS- 7) on contract basis in communal
schools in erstwhlle Khyber agency (now. dlStl‘lCt Khyber) in the year, 1998 to
2004 In the year 2006 three months PTC short-term tralnlng courses were
offered to all such teachers and nominated 57 un- tralned PTC teachers while the.
appellants were dropped by mformmg them that they wrll be selected in the next

available trammg course in the near future. The appellants were performmg their

,dutles to. the entire satlsfactlon of thelr hlgh ups and when they shocked that vide

- order dated 31 12 -2012, thelr serwces were terminated on the ground of being

-tralned however the above said termlnatlon order was cancelled and the

appellants were re-appointed against regular posts under the. pollcy letter dated

e s05-04- 2013 subject. to the condition that they will acquire the prescrlbed
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trarnlng was offered to the‘appellants within the prescrrbed perlod or otherwise,
as the: appellants themselves were ‘unable to acquire such qualrflcatlon rather it
| was responsrblllty of . the respondents to arrange such training for them. After
expiry of the perlod the appellants were agaln termlnated vide order dated 31-
07-2015, agalnst whrch the appellants fi Ied departmental appeals followed by writ
petrtron No. 3682-P/2015, whrch was dlsmlssed vide Judgment dated 28-09-2016
on the grounds that the appellants: falled to acqu1re the prescribed quallﬂcatlons
It however was responsrblllty of the respondents to equip them with the required
qualifi catlon as it was beyond control of the appellants td select themselves for
such tralnlng, rather it was. upon drscretlon of the respondents to select
candldates by turn for such tralnrngs The “appellants probably found such

‘opporturity at a belated stage but durlng the course of lltlgatlon the appellants

ailed to the convmce the honorable court on the point that professuonal tralnlngs
are conducted by respondents and they must not suffer for follles of the
respondents hence they lost thelr case before the court against which the

.' appellants fi Ied CPLA No. 3464/2016 which was decrded vide Judgment dated 27-
04- 2017 on sympathetlc terms that let the appellants submlt applications to
respondents as they have worked for quite some tlme agarnst regular posts and

we are confi dent that respondents will Iook into this matter sympathetically in
view of the facts and crrcumstances of the case obvrously, anybody already:

| legally appomted should not be dlsturbed In pursuance of the Judgment the
appellants filed appllcatlons before the respondents byt their requests were
turned down against which the appellants agaln fi led wrrt petition No 4283-
P/2017 WhICh was decided in favor of the appellants vide judgment dated 28-06-

- 2018 and in pursuance of the Judgment the appellants were re- -appointed vide
order dated 22 06-2019 subJect to decision of supreme court in CPLA already

f‘ led. The august Supreme Court of Paklstan decrded the case in favor of the

petrtloners (the _present respondents) and in compliance, the order of their
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agarnst whrch the appellants filed departmental appeals, whrch were not

: responded hence the mstant servrce appeals.

07. "WeT have observed' that the appellants worked against the PTC posts on

contract-agalnst project posts for quite some time, thereafter, they were

appornted against regular posts under the- pollcy devrsed by the government that

. all un- trarned/un qualrﬁed local communlty teachers will be re- appornted against

'.

~available sanctioned posts of PST with the exrstlng recruitment criteria subject to

X

the condrtron that they wrll acquire the prescribed qualrt‘ catron wrthm 24 months.

l

The appellants however were penallzed for not acquiring the prescribed

qualrt‘ catron wrthrn the strpulated trmeframe which however was responsibility of

‘the respondents to arrange ‘such tralnrng for them well wrthm time and the

nts were .not supposed to suffer' fo,r lapses of the respondents. While

relyrng on Judgment in ‘Writ Petition No. 4657 -P/2016, the honorable High Court

Peshawar decrded rn their favor vrde Judgment dated 28- 06 -2018. It is pertrnent

" to mentron that in Wrrt Petition No. 4657- P/2016 decided on 29-03- -2018, the

petltloners were also srmrlarly placed employees belng PTC teachers in communal
schools and in pursuance of that judgment, their serwces were regularrzed The
only dlfference between the present appellants and the appellants in that case

was that they had acqurred the prescrrbed qualrﬁcatlons but the present

‘ appellants drd not find- opportunlty to acquire such trarnrng, hence they lost the

opportunrty on this single pomt lnsprte of the fact that it- was not their

responsrblllty to select themselves for such trarnrng, rather rt was mandatory upon

: the respondents to select and send them for such trarnlng

- 08. The appellants contested their case for qurte longer time but they dld not

succeed due to technrcalrtres of not acqurrrng the prescribed qualrﬁcatron - They

however served the department for a perrod of almost 20 years and there is no

| single . complarnt agarnst them The appellants even otherWlse has become

overage to get their 'jobs elseWhere.~ Equlty and fair play demands that the long

, 1 hlukhw(
Service Tribune?
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' services rendered by the appellants against the posts shall not go in waste and it
wouldibe un-just to. ignore their lo.ng"and un-blemished service. It is also an
admitted fact that . the appellan'ts served initially on contract but later on they
were appointed against regular posts. We are of the considered opinion that they .
deser\Ze to behtreat‘ed sympathetically on the issue.of grant of pensionary
benefits. Regardrng the questlon of entltlement of the appellants to the pension,

we would like to reproduce the relevant rules of the pension rules, 1963 as under:
R . ' ‘ ‘l :
-2 2 Subject to any special ru/es the serwces of the go vernment servant
beg/ns to qua/ﬂj/ for penS/on when he takes over charge of the post to

> Wh/ch he'is first appomted

2 3. Temp rary and oﬁ?c‘/at/ng service sha// count for pension as indicated

( ) govemment sen/ant borne on tempora/y estab//shment who have
. renderea’ more than five years cont/nuous tempora/y service for the
purpose of penS/on or gratuity; and

(//) Tempora/y and officiating service fo//owea’ by confrmat/on 5/7a// also

' count for pe/75/0n or gratuity.

The rules ibid reveals that serwce of the government servant begins to
qualrfy for penS|on from the very first day of hls/her takmg over charge,
|rrespect|ve of the fact whether hls/her apponntment and entry into service was'

. temporary or regular It is also clear from sub rule-(i) that continuous temporary
service of a civil servant shall aIso be counted for the purpose of pension or
-gratunty and by vnrtue of sub rule- (i) temporary and offid cratmg service followed

by conf rmatlon shall be counted for pension or gratwty

09. The august Supreme Court of Paklstan in its Judgment reported as PLD

1973 SC 514 has held that “it must now be taken as well settled that a person

TESTRDWhO enters government service has also gsomething'to look forward after his

 retirement to what are called retlrement benefits, grant of pensuon being the

Pakhuckhw;
SCrVice Irily

Yiee Tri ....most valuable of such benefi ts. It is equally well settled that pension like salary of



R . A : '

"a civil servant is no longer a bounty-but a right acquired after putting in
satisfactory service for the prescribed minimum period. A ‘fortiori it cannot be

reduced or refused arbitrarily except to the extent and in the manner provided in

the relevant rules

10, 'In the instant 'c'ase,' the appellants served continuously for almost 20
'years, initially on-'cont‘ract and followed _by regular service an{d as per pension
rules, .1963‘ the,appellants‘ has qualiﬁed the prescribed sewice for pensionary
beneﬁts. In view of the foregoing discussion the instant appeal as well as the
connected service appeals are partially accepted by modifylng the impugned
order dated 30 12-2020 mto compulsory retirement for the purpose of pensionary

. benefi its alongwith ancillary benefits, with dllrection to the respondents to finalize
the pension cases of th-e appellant's for .the entire period of their service. Partiles

_ are'left to bear their own costs. File be con'Signed to record room.

ANNOUNCED
31.01.2022

(ATIQ-UR-REHMAN WAZIR)
. MEMBER (E)
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