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The appeal of Mr. Noushad Khan resubmitted today by Naila Jan
Advocate. 1t is fixed for preliminary hearing before Single Bench Peshawar

on . Notices be issued to appellant and his counsel for the date
fixed.

By the onder of Chairman
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The appeal of Mr. Nowshad Khan Ex-Assistant PHE Department Vreceived today i.e. on
12.08.2022 is incomplete on the following score which is returned to the counsel for the
appellant for completion and resubmission within 15 days.

o~ 1- Appeal has not been flagged/marked with annexures marks.
ﬂ’—' Annexures of the appeal may be attested.
(_3—/Qo’p'y of departmental appeal is not attached with the appeal.
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BEFORE THE HONORABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
PESHAWAR. '

SERVICE APPEAL NO. {245 12022

™~

—

Nowshad Khan, Ex Assistant,

Public Health Engineering Depa'l;tment, ‘Khyber
Pakhtunkhwa, Peshawar

.................................................................... (Appellant)

1. Government of Khyber Pakhtunkhwa through Secretary, Public Health
Engineering Department, Peshawar
2. Chief Engineer (Centre), Public Health Department Peshawar

3. Secretary, Establishment and Admin Department, Khyber Pakhtunkhwa,
Peshawar

4, Secretary, Finance Department, Khyber Pakhtunkhwa Peshawar

..................... (Réspondents)

Appeal under Section 04 of the Khyber Pakhtunkhwa Service

Tribunal Act 1974 for considering the appellant for proforma

promotion as Superintendent (BPS 17) from the date when the

posts of Superintendent become vacant and inaction on the

part of respondents on the departmental appeal of the

appellant which is against the law Rules and principles of

Natural justice.

Respectfully Sheweth:

1. That appellant was inducted into the service of the respondent depértment as
junior clerk, on 18.03.1980, who got promoted as Senior Clerk in 30.05.1991
and as Accounts Clerk on 27.10.2011 and as Assistant (BPS 16) on acting
charge basis on 01.01.2016 and on regular basis on 09.03. 2017. (Copy of
seniority list as stood on 30.06.2020 is Annex A)

2. That eight numbers of posts of Superintendent (BPS-17) were laying vacant;
which according to the service rules in vogue were to be filled:

“By promotion on the basis of seniority-cum-fitness from
amongst the Assistant and Senior Scale Stenogfapher (BPS-16)
with five years’ service as such”



/,)T\

—
That for the purpose of promotion to the stated positions, a letter dated
24.06.2020 was circulated to all concerned for providing ACRs for the last five
years along with non-involvement, certificates of the official nominated in the
ibid letter, which carries name of the appellant at S.No. 04. (copy of the letter
dated 24.06.2020 is as Annex B)

That as per contents of the working paper the respondent department is having

‘total 17 sancfioned posts of Superintendent (BPS 17), 09 are working on

regular basis, whereas, the 03 officials, appearing at S.No.1, 2&3are working
on acting charge basis. The remaining 06 vacancies are to be filled by
promotion from the officials at S.No. 04 to S.No. 09 on. acting chéarge _baSis.
(copy of the working paper is as Annex C)

That name of the appellant was included in the working paper forwarded to the
Departmental Promotion Committee (DPC), which appeared at S.No. 04,
however, at the elevént.h hour, the working paper was changed and name of
the appellant was removed from the panel on a lame excuses that he was
retired from service on attaining the age of 60 years.

That it is a matter of record, that pursuant td KPK Civil Servants (Amehdment)

Act, 2019 (KPK Act No. XXX of 2019), the appeliant retaiged his po_st‘ L -

15.06.2021, when he was handed over back dated retirement order datéd
03.05.2021. (Copies of the same are as Annex D & E) ' A
That one Igbal Ud Din, Assistant (BPS 16) Pubic Health Engineering,
Nowshera was retired from services ovn attaining the age of superannuation
vide Notification dated 15.01.2021 w.e.f 12.12.2020, and hardly three days
before that he was promoted as Superintendent (BPS 17) vide Notification
dated 11.01.2021. Similarly, one Shahab ul Hagq, Circle Head Draftsman (BPS
16) was promoted to the post of Chief Draftsman (BPS 17) as depicted in
Minutes of DPC meeting dated 02.03.2015 who got retired on 14.03.2015 vide
Notification dated 10.04.2015. (Copies of the same are as Annex F,G,H&I)
That feeling aggrieved by the conduct of the respondents of not extending the
benefit of promotion to the appellant the appellant filed a Writ Petition No. 2679-
P/2021 which was decided by the hon'ble’ Peshawar High Court dated
23.06.2022 whereby the appellant was directed for approaching the proper
foru‘m i.e. Service Tribunal, Khyber Pakhtunkhwa. (Copy of the Peshawar
High Court orders dated 23.06.2022 is at Annex J)

That it is worth to mention that appellant filed a departmental appeal against not
granting promotion/Proforma Promotion, however, till date the same has not
been respondents. Therefore, the appellant has no other adequate remedy

hence filing the instant appeal before this hon'ble Service Tribunal on the

following grounds.



3 GROUNDS:
A.

o)
—

That the appellant has not been treated in accordance with .law in that, he was
much in service at the time the posts of Superintendent (BPS 17) ‘were
available for promotion. A letter dated 24.06.2020 referred in para 4 above,

suggests that the vacancies were available before that for which the requisite
ACRs, and non-involvement certificates of the officials name thereln were
thereby requisitioned. '

That at the time i.e. 24.06. 2020, the appellant was in active service and had
attained the age of superannuation i.e. 60 years much later on 03. 05.2021,

therefore, the lame excuse advanced by the respondents of not consuderlng the
appellant case for promotion and removing his name from the working paper
placed before the DC holds no water and bespeaks of malafide on the part of
the respondents. _

That even if the appellant had retired from services, his case could and should
has been considered for proforma promotion, and depriving him from his legal
right altogether is, on the face of it, illegal and without lawful authority. '

That the appellant has the required length of service for promotion assince.
01.01.2016 he has been serving as Assistant. Though his appointment as
Assistant (BPS 16) was regularized on 09;03.2017, but legally it has to be
reckoned from 01.01.2016, as held in 2004 PLC (CS) 1068 that
“Regularization in service was not an initial recruitment, but the
conformation of an existing employment”, ’

That the appellant has been metted out gross -discrimination by not treatlng h|m
equally with equals. | 4 .
That the hon'ble court has held in the case of Igbal Khattak vs Govt. of KPK
that a civil servant becomes entltle for promotion from the date of occurrlng
vacancy.

That the appellant do crave to urge additional grounds, after the stance of the

“appellant becomes known to them.

It is therefore requested that the instant Service Appeal
may kindly be accepted and the appellant may kindly bee
considered for proforma promotion to the poets of
Superintendent from the date of occurring vacancy. '

Appeliant

Through

Naila Jan
Advocate High
Peshawar.
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BEFORE THE HONORABLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR,

S.A /2022

'Nowshad Khan, Ex Assistant, Public Health Engineering Department, - Khyber

'P_akhtunkhwa, Peshawar......... DT (Appellant)_

Versus
. R

Government of Khyber Pakhtunkhwa through Secretary Pubhc Health Engmeenng
Department, Peshawar and others ...................... . e (Respondents)

AFFIDAVIT

I, Nowshad Khan, Ex Assistant, Public Health Engineering Department, Khyber
Pakhtunkhwa, Peshawar do hereby solemnly affirm and declare that all the contents of
the accompanied appeal are true and correct to the best of my knowledge and belief -

and nothing has been concealed or withheld from this Hon'ble Tribunal.

- DEPONENT
CNIC:
Cell No:

Identified By;
C(c} 6~
NARSY
NAILA JAN ;

Advocate High Court
Peshawar.



- BEFORE THE HONORABLE SERVICE TRIBUNAL KHYBER
- PAKHTUNKHWA PESHAWAR.

S.A 12022

Nowshad Khan Ex Assistant, Public Health Englneerlng Department Khyber
.Pakhtunkhwa Peshawar.............................. e e, (Appellant)

Versus

Government of Khyber Pakhtunkhwa through Secretary, Pubhc Health Englneerlng
Department Peshawar and others .................................. e ( Respondents)

ADDRESSES OF PARTIES

APPELLANT.

Nowshad Khan, Ex Assistant, Public Health Engmeenng Department Khyber
Pakhtunkhwa, Peshawar '

RESPONDENTS.

1. Government of Khyber Pakhtunkhwa through Secretarnyubllc Health -

| Engineering Department, Peshawar o
2. Chief Engineer (Centre), Public Health Department Peshawar =
3. Secretary, Establishment and Admin Department, Khyber Pakhtunkhwa,

A

Peshawar }
4. Secretary, Finance Department, Khyber Pakhtunkhwa Peshawar

Appellant

Through

-Advocate

Dated: [1/08/2022 - Peshaw
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PESHAWAR.

SERVICE APPEAL NO. 12022

Nowshad Khan ................... S SRR et —————— (Appellant)

Versus

Government of Khyber Pakhtunkhwa through Secretary, Public Health Engineering -

Department, Peshawar Etc. ... (Respondents)

APPLICATION FOR CONDONATION OF DELAY

Respectfully Sheweth,

1. That the petitionér/appellant is filling the above mentioned appeal before the
honourable Tribunal today.

2. That though there is delay in filing the instant appeal however if there is any
delay the same is condonable on the following grounds '

GRONDS

A. That the action and inaction of the respondents by not co‘nsidering the appellant
for proforma promotion is violation of the vested and constitutional rrghts of the
appellant which is void ab initio.

B. That the appellant is subjected to. discrimination which is violation of Art 25 of the

Constitution hence hence no limitation runs agalnst discriminatory

action/inactions.

C. That as per dictum of apex court seniority and promotions are re_currin'g cause of

action hence no limitation runs against seniority and promotions
D. That as per reported judgments of the apex court cases are to be decided

on merit rather than technicalities.

In view of the above it is therefore requested that the delay if ahy may-

graciously be condoned in the interest of justice.

Appellant
Through o ~__

R
Naila Jan a » '
Advocate [ligh C ur;t_‘
Peshaway.
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Date of

: - Date’of )

: SE RN I : telof | - Dateof’’
Father Name . . Home District Qu]li‘cuhon Commencement of Apgéiﬁtrﬁeritto Appointmen to

R AT R I PR Y Serlvce : }f'cv‘ii?uslfqat PresentPost

) |Sabrin Shah - - “|Umer Daraz Shah > | * Banni . 10/09/1967 06/08/1986 .1 225052018 | "27.122018
|Fazal Ellahi - Ali Muhammad ‘D.IKhan ° - | 25/02/1964 -13/04/1987.\ -‘02‘.'10;201_8' 127,122018 .

2- All Supenntendmg Eugmeers in Pu!a]lc
"3-Al Executwe Engineers in Public He
4 Sectlon Ofﬁcer (Estt) Pubhc Health

Health Eige:

Department Settled/Merged Area I&hyi)er Pakhtunkhwa:
alth Engg Department Settled/Merged Area Khyber Pakhturﬂdrva ’
Engg' Department Khyber Pakhtunkhwa Peshawar




ups for further consideration,

OFFICE OF THE CHIEF ENGINEER (SOUTH
nLIC HIEALTII ENGG: DEPIT: IIVRER PAKHFUNRITWA PESHAWAR
Ll 01020 2258 Fox i 92 7306 Ltuall Ceaohail acSA il cor, FIoiD, Sccioeli-Il, Piase-V. Havalahad. Sesimwar (A7
| No._ @3 / F-23 /PHE,

Dated Peshawar, thc}(fl o6 12020,

To, _
A= All Superi ntending Engineers (South),
Public Healih Engg: Department,
Peshawar
2 < The Executjve Engi.neers, : . -
Public Health Engg: Division Nowshera/Karak/Northern Tribal District
Peshawar/Lakki Marwat/T ank/Charsadda. ‘ )
Subject: PROMOTION OF MINISTERIAL/DRAWING ESTABLISHMENT.
h——-_\“—_.__—___
Dear Sir, '

I am directzd to refer to the subject noted above and to state that

promotion case of Assistant/Head Clerk (BPS-16) to the post of Superintending (BPS-17)

will be processed shortly. You are therefore, requested to provide ACRs; file for‘ the
period of last five years, dlongwith non-involvement certificate of the followmg officials,
working in your office, arc urgently required for finalization of their promotion case.

2. " In case of non-compliance and delay the concerned office will be held
responsible for any conscquence and accordingly matter will be submitted to the higher-

~_ -
S. No Name Designation Office Address
1.__| Kalsoom Begum Assistant/Head Clerk | O/o Chief Engineer (North) PHED.
2. | Igbal-ud-Din Assistant/Head Clerk | PHE Division Nowshera
| 3. [ Perviz Khan Assistant/Head Clerk | PHE Circle Triba] Distt: Peshawar
4, | Nowshad Khan Assistant/Head Clerk | PHE Circle Tribal Distt: Peshawar
5. | Abdul Saboor Assistant/Head Clerk | pHE Division Karak
6 Afsar Khan Assistant/Head Clerk | PHE Circle Kohat ,
Assistant/Head Clerk PHE Division Northern Tribal Distt:
7 Sadre Alam - Peshawar
8. | Sufi Sardar Assistant/Head Clerk | pHE Division Lakki Marwat
9. | Mukhtair Hussian | Assistant/Head Clerk | PHE Circle Peshawar
10. | Nawab-ur-Rehman | Assistant/Head Clerk PHE Division Tank
I‘_l l. | Farid Ayaz Assistant/Head Clerk | PHE Division Charsadda

Your Faithfully, _

- .T, | (lﬂ-’%{{%mn)
ljk - |

Admn:

Copy forwarded for information and necessary actic. . the:

Chicef Enginecr (North) PHE Department Peshawar.,

2. Section Officer (Estt) PHE Department Peshawar with reference to his
No. SO(Estt)/PHED/4-53-B/2019-20 dated 22.06.2020; '

—
.

fficer(South) -

: - | /@ ,4@@@4«%

oweas
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: _ DRAFT WORKING PAPER Annex-& - N

Subject: ' EROMOTION OF ASSISTANT/SENIOR SCALE STENOGRAPHER _ (BPS-1 5
' LO THE RANK OF SUPERINTENDANT (BPS-17) IN PUBLIC HEALTH ENGG: :
DEPARTMENT . . ' . : ‘

— There are 17-posts - of supérintendent (BPS-17) -on the sanctioned. strength of PHE
Department existing plus new created (Annex-I), . ' D '

i 2, _According to the existing .Sefvice Rules, the method of Ppromotion against the post of :
¥ - ' superintendent (BPS-17) is as under; - s ’ . ' ‘ ‘ i
“By promotion on the basis of seniority-cum-fitness from amongst the Assistant and : {
Senior Scale stenographer (BPS-16) with five Years service as such, ’ C ' e
Note: a joint Seniority List Assistant/Senior Scale Stenographers shall be maintained for :
the purpose of promotion. The seniority shall be.reckoned from _the date of regular
appointment to the post of Assistant and Senior Scale stenographer, respectively. In case
of same date of appointment, Assistant shall rank senjor”, (Axnex-1I).

3.  Against the total 17-sanctio .
presently working in the Department o5 regular basis and Q

prn=rE

endent (BPS-17), tot
erintendent :
charge base at S. No. 1, 2 & 3 of the following panel, as per seniority list of Superintendent (Anne TI),
Hence:total 06-Nos’ post:¢ Supefintendent (BPS-17) stands become. vacant due to the retirement of
following officers (Annex-IV) as well as new creation, :

L. Mr. Muhammad Kalim .
2. Mr. Igbal Ud Din
« . 3. 04-Nos new creation post

In order to fill in the vacant ‘posts from ‘amongst the existing " Assistant/S.S,
Stenographer, as per their Joint seniority list, the case is placed before the DPC to recommend 06-Nos

Assistant/ S.S, Stenographer for promotion frd"!.ﬁ-::.- 0.0
acting charge basis, due to their less lengih of service under %h ‘

L
v f
‘S.No. Name of Officials ]t?)ago(:/f; g‘;’v}; ‘:: .appoixll)n:lt:x:}fto the | .‘ Remarks ;
» - "Present Post ’i
1 Kalsoom Begum '27.01.2016 25.01.2016 Synopsis of ACR attached :
2. | Iqbal Ud Din 11.12.1980 09.03.2017 |- S
3. Perviz Khan 11.08.1980 ' 09.03.2017 - Synopsis of ACR attached - ) ‘
- 4 Novishad Khan § 13-1211980 | 09.032017 | Synopsis of ACK attached . T = -
« , 5. | Abdul Saboor 21-04-1982 - 09.03.2017 Synapsis of ACR attached : : ' ‘ ? _'
Y , .
6. Afsar Khan : 22-05-1982 . 09.03.2017 Synopsis of ACR attached
. {SadieAlagyy - - 22.09-1982 09.03.2017 " | Synopsis of ACR attached
8. | Sufi Sardar NE 21-09-1982 09.03.2017 Synopsis of ACR attached
9. Mukhtair Hussian 22-09-1982 '09.03.2017 | Synopsis of ACR attached
10. | Nawab-ur-Rehman 21-01-1985 | 09.03.2017 -
1L | Farid Ayaz 14-01-1985 | 09.03.2017 ° .
R 12. | Muhib Shah 03/02/1985 09.03.2017 K - ;

It is certified that: ' . . - B

. . }(‘/
Pagelofz.'v o _Ilg,"

;Superintendent BPS:|

, 1. The officials concemed




T
i
s

‘

2 ( g
/ (D,
The officials concerned halding the lower Post on regular basis and not on adhoc.
3. The "dfﬂcials have not completed the prescribed minimum length or qualitying
service/experience as required for promotion under the services/recrifitment rulcs.

4. No penalty was imposed upon the officials during last S-years.

5. No departmental/judi'cial inquiry is presently }Sending against any official mentioned above,
as per attached no i

non-involvement certificate, duly submitted by the S.E/XEN concerned.

6. Seniority list of Assistant/S.S. Stenographer issued accordingly (Copy attachedy,

The Departmental Promotion Committee s requested to determine the suitability of

06-Nos Assistant/S.S, Stenographer (BPS-1 6) for promotion ta the rank of Supermtendent(BPs-17)ﬁomf

..S,;?N.‘)':Oé. ;to‘t;-_Sj_..‘,NQ;f,QQ-'on-_:qctiggvcha;\gggbqu'_sv;;.gue to short of length of service, from 'amnngsl the above

panel.
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GOVERNMENT GAZETéE
, i , Annér ’@’
Lt : . ; ‘ A "
b KEYIER PAK E[TUNKIWA S
s ' B R ublished by Aathority - 7 v T
'~ PE R, WEDNESDAY 1t JULY 2019 " S
o |
‘PRO ;‘:.;.‘?ASSEMZBLY SECRETABIAT L
| ; | - 'ER PAKHTUNKHWA |
| f o .S4 . NOTIFICATION . - o . -
: j. ‘!* . "'sDated Peshawar, tth3lstJuly. 2019, . BRI SR

No. PA/Khyber P akht‘v ‘khwa/ Bifls- -58/ 201%/ 2340.—The Khyber Pakhtunkhwa Civil Servants
(Amendment) Bill; 2019-h 1:passed by the Provincial Assembly of Khyber Pakhtunkhwa on -

22nd July, 2019 and assente to y the ! IGovernor af the Khyber Pakhtunkhwa on 30‘",Ju|y, 2019 is
Do - hereby ubhshed as an Act ' | ;

T
. o

{F/rsz‘ D ub/zsl)
/(/fyber /

l i

v . J.E 'Shbn tifle: 'md commencement —=(1) Tlm Act may be callcd the Khybcr

Pdkhtunl\hw'\ Cw:i S‘.rvaxus (A111endm<.nl) Ac,t 7019

e i l :
= ' (") It shall come inlo-force at once, | - e
1 ' o .
’ . >
5 H' P R L MwS’Tfﬁ A
I ? S ! %
f e : | '
i | e
aE
: |
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o ] /D -
S : ! ;  BER PAKHTUNKHWA GOVERNMENT GAZETTE, EXTRAGRDINARY, 31#-duly, 2019,
ANeowy R T N '
AR I A OF B 3 S o
- ] | hent of section 13 ‘of the Khyber Pakhtunkhwa Act No. XVUI of 19'73 ---
! pakhtunkhwa Civil Serv'mts AcL. 1973 (Kh)b et Pakhtunkhwa Act No. XVIII
1
ction 13,- k
PO o : :
SRR & in c ause (a), atter tm wmdq s ‘ual(#ylng acrvncc : l
¢ ¢ : F ol : ! L3 o 2 .
I ng‘the age of ﬁﬂy.-tn € years, whu.hwcl : {
ihe waord ‘isixtieth" the wm‘:& ‘ - ithree? : ;
f
L
‘.
r
|

i
!
1
]

Pdnted and puhllshad by,thu Manager,
S!aty & Ptz.-Damt. Khyuor Pald’nunldm, Pesnawar
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gt ;} OFFICE OF THE CHIEF ENGINFFR (CF‘NTRI ) °

gz PUBLIC HEALTH ENGG: DEPARTMENT
Y KHYBER PAKHTUNKHWA PESHAWAR
i Plot No. 40 Sector-B-lI, Hayatabad Phase-V Peshawar.E-mail: centrephed e'smait.com Phit 091 - ')"|7-’\
,{. ‘ No. & 2 / QET_? _IPHIEC)

~‘Dated Peshawar. ihi

OFFICE ORDER

Under Rule 13 Sub Rule 1 (b) of the Khyber Pakhtunkhwu Civil Servants
Act, 1973, Mr. Nowshad Khan Assistant (BPS 16), dlld(.h(.d o . the office of
Superintending Engineer PHE Circle North NMA at. Peshawar is hereby retired Irom

service, on attaining the age of superannuation on 60-years with elfect from

(A.N), as per his date of birth i.e. 05.05:1961.

In light of Khyber Pakhtunkhwa Finance Déparlmenl (chulnlion Wings)
amended, notification No. SO(FR)/FD-5-92/2005/Vol-V dated 13. 12.2012. Sanction 10
encashment of leave salary equal to 365- -days pay, in lieu of L.D. R, out ol leave avail: lb]L
at his credit, is hereby accorded under Khyber Pakhtunl\hwa Civil Servant. Revised leave
Rules, 1981.

CHIGF lffNGlNlil'iR j(CliN'l'iIR)

Endstt: No.0oL/CE-2ypug, e D‘md o:g/ oS ro2r
| Copy forwarded to: A. )

1. The Accountant General Khyber Pakhtunkhwa, Pushawm

7 The Additional Accountant General PR Sub Office, Peshawar.

he Chief Engineer (Merged Area) PHE Department Peshawar, -

The Superintending Engineer .PHE Circle - North MLILLL] Area
Peshawar,

'S. The official concerned




GOVERNMENT OF KHYBER PAKHTUNKHWA = = 7
PUBLIC HEALTH ENGG: DEPARTMENT S

ST,

Dated Pestiowar, thedanvarpi573028

—

%o

ﬂi&m&m&ﬁg&ﬂm without prejudice to the legal remegias o
auglghie to the Provincial Government and In pursuance of judgment bf T
Peshiings High Court Peshawar dated 1902-2020 in Writ  Petition o
No.5623-p/ 2019, Mr, Igbal-ud-Din, Superintendent (BPS-17 acting charge) Offica ' !
Olfl_?he Chief Engineer (South) Public Health Engg: Department Peshawar, stands '
retired from Government service QﬂlZ»lZ»ZO&QJ( an;attaining the age of
{:perannuation, as his date of birth is 13-12-1960, subject to the CPLA/Appeal of ‘
Ehe Provincial Government against the aforementioned judgment of Peshawar S
H’zﬁh Court and any order contrary as and when Issued by the apex Court of
rakistan, ' '

. SECRETARY .,
PHE DEPARTMENT : ;
o , _ _ ) ] | §
Copy forwarded for information & necessary action to the:- : '
1. Accountant General Khyber Pakhtunkhwa Peshawar, -
-~ 2. Chief Engineer (South) PHE Peshawar. o | |
3. PS to Secretary PHE Department Khyber Pakhtunkhwa Peshawar. R N
4. Officer concerned. ‘ | e .
5. Office Order / Personal File. - -' | fx\ \\ o |
SECTION &frré&‘;tf‘ 31T) | B
L RS R A S N N AR B
- g , 5
j gg‘ I}

‘>*
|

Scanned with CamScanner
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NO.SOEMYPHED[4-53-B/2020(AC! "he  comp - o0 -
redom C'IAQKQ O art“\ . | . cc’_mPEtent:, aum " .
' mendakions of the Dep ental Promotion Carmemittas. 1. - ofity,  on v
[ Lolloming Assi _ _ f1h . mmittes, Is pleaseg | e
. Yo a\wmﬂ ssidocly (BPS 1 6) ot the Public Healtin, Engineering Rased 10 appcint the
; . ! e L
of Supenntendents (BPS: W>u‘§“ a.‘;‘“%hihaﬂae basis, with immed?:gnﬁ‘ééo'm‘e e
- ; $o.L ( -UA-Din) Whose promaotion wi LS ellect except the
officd 2 SHol (r ‘qM\ promolion will take effect from the dateof.

Py

Fea?mmendak{on of the ‘Epﬁlﬁ_lwis he stands retired from SErviCE ¢
1\2,20240 (AIN) on aRNING the age of superannuatior:- | ' S

i Mct Kalsoom Begum.
i =Mr- [qbakudDin;
i Mr Pervez Knan-

']

In onder Yo acwalize their 3ppointment; the following posticigs/ transfers/
djudimerts are made henceforth:- .

P e

| Msk Kalsoom | Superintendent U guperintendent (BPS-17) | Agains
.5 Begum BPS16 (OPS) o/othe CE ! PHE Circle HMerged Areas - | vecant sugt 1
’g | (Novth) PHE Peshaviar | peshawar onacting e ,
: ~_ ichargebasis__ S
tendent (BPS-17) 1 Against the |

Evdlst: No,SO(Estt)/ PHED/4-53-B/2020/AC Dated PS

Copy forwarded for inforr léfion’ and ni‘_-‘CéSﬁ&lV acﬂgnto the- AR
L fTC‘}O,unt‘_c’:ht:Geneiré.('.;Klg'}ib;é-rjpa-k,,tu nkhwa "e.s"a}}’a’;sha\-ear;.f

2, Chief Engineer(Squth) _-HE‘iKﬁyber,Pakbtum\m_\’ eshavar

3, Crict Encineer (Nagh) PHE .

‘%: Chiaf l"ngmem-(b,ll
é.

Superintending Engl:
LGty GQacreta l’)’wﬁpﬂ Q o

Scanned with CamScanner

o

| [ - _
S.No Name ! From ; To -t Remarks l
e T Against the |

Nt. |gbal-ud-Din [ Assistant PHE [ Superin Agai i
BPS 16 " pivision Nowshera | ofo the C.E (South) PHE - j VECANEROSE
‘ : | peshawar on acting . - ql BRRR

' : charge basis .. ——— e

e e e e — e - L Acainst e .

Mr. Pervez Xhan | Assistant PHE Circle | Superintendent (8PS-17) (AR
gPs-16 i Merged Areas | PHE Circle Mardanon ! 5
5 __| peshawar | acting charge basts - t——=m T
GECRETARY ~~"

(« | PHEDEPARTMENTZ" 7




GOVERNMENT OF K

b il cx
PUBLIC HEALTH ENGG: DEPARTMENT ﬁ
4 B ‘ * | . R A: . ﬂ% x—

]

A

considered the
(BPS-16) to the

‘M-INUTES-~ OF THE DEPARTMENTAL PROMOTION COMMITTEE
MEETING HELD ON 02-03-2015 AT 1100 HOURS IN THE OFFICE

" OF THE SECRETARY PHED,

held on.02:03:20; A
__.Qepartment in his office. The following attended the meeting:-

3 17) on acting charge basis in light
o Rule 9 (3) of the APT Rules, 1989 and made

meeting of the Departmental Promotion Committee (DPC) ‘was

#1100 Hours under the chairmanship of Secretary PHE

case for promotion/appointment of Circle Head Draftsman
POst of Chief Draftsman (Bps-

recommendations as under:r -,

BER PAK}TUNKHWA \ .

ishment Peptt: (Member)

~ (ENGR. SAju
Chief En

eer (South)
PHE Pesha

(Member) 1/

' %M’de

Finance Departm

. DEPUTY SECRETARY (ADMN) °
PHE DEPARTMENT-@Q@mbeR) :
. A}

(?(AR KHAR) = . (sHA A&i\u@\f/'
y
anr

3. NG NAME & RECOMMENDATION GF Di)C
TR DESIGNATION '
l I o habrul-Hag The DpC fecommended  the official
' man concerned for appointment to the post of
i ' s ‘Chief Draftsman (BPS-17) on acting- charge
L. basis.
3. .
). ' - -
(MUHA AD.SAL:MS‘&( 3] %AFGAR)
. Section Officer (Reg-v) Séction Officer (SR-II)
Es

t (Member)

. (N1zAM-UD DIN )
SECRETARY TO GOVT: OF K.p.i

PHE DEPARTMENT

LTIY

1) Engr. Sanobar Khan, : Melmber . '
Chief Engineer (South) PHE Peshawar o
2) Mr.'Shah Jehan, Member
Deputy Secretary (Admn) PHED
3)  Mr. Wazir Muhammad Afgar, Member “
“Section Officer (SR-I), _ 2
Finance Department Peshawar
4 Mr. Muhammad Salim Shah, Member - ‘ o
Section Officer (Reg-v), ‘ o 3
Establishment Department Peshawar - &
- ‘ . : : AR
2 After perusal of relevant yecord and threadbare discussion, the DPC

o
i
{

g




GOVERNMENT OF KHYBER PA-KHTUNKHWA
PUBLIC HEALTH ENGG: DEPARTMENT
Dated Pesha_war,

the April:10, 2015

e

NOTIFICATION
==Ll ATION

FOEN Chief Engineer (South) PHE Peshawar.,

3. Chief Engineer (North) pHE Pésh'awar.
4. Officer cncerneq, "

5. Office Order / Personga) File,

v ssérxow OFFICER (ESTT)
\ . | o
/f\ |
6‘/

)
)
1;.
4
&
:
4
g



. z@
BEFORE THE PESHAWAR HIGH COURT PESHAWAR

et

L WP No 021

) 'S'adreAlani';,‘."
. 2), Nowshad Khan S
Ex-A531stants Pubhc Health Engmeenng e
Department KPK Peshawar. vens .}. ._;.' Golda '._. ........ Petltloners

VERSUS

1. 'Government of Khyber Pakhtunkhwa through Secretary, Pubhc : '
- Health Engmeermg Department Peshawar L |

2. :Chwf Engmeer (Centre) Pubhc Healﬂl.-;. ngmeermg S
' _Department Peshawar | : ; (
3 Secretary, Estabhshment & Admn Department Khyber S
"Pakhtunkhwa Peshawar '

‘ 4, Sec1etary, : F.mance Department Khyber Pakhtmﬂdlwa,_-
- _Peshawar T e

L i ReSpondents:f*

WRIT PETITION UNDER ARTICLE 199 e
OF THE C'ONSTITUTION OF THE
ISLAMIC REPUBLIC OF PAKISTAN
1973 :

- She t’vetl_z ; -

WP2678-2021 Sadre Alam vs Govtpdf L . Lol 4
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: _That Shnilarly, petltxoner No 2 was appomted as Jumor Clerk on "

" as Accounts Clerk on 27:10.201% and as ‘Assistaiit (BPS- 16), 0
actmg charge basrs on - 01 1. 2016 and on regular- ‘basis -on’

o ,Annex “A”)

"W

» charge basis.

“By promotzon an tlxe bas:s of semorzty-cum f tneSs RN

from amongst tlte Asszstant “and - Semor Scale

S"—”wg’ apher (BPS-I 6) wzthf Tre.years’ servzce as such » "

dated 24.06.2020 (Annex “B”) was cn'culated to all concerned

| A‘ letter Wthh carries names of the petltloners at S. :Nos. 4 & 7

. "That .as. per contents - of the workmg paper (Annex “C”) the o
respondent—department is havmg total 17—sanctloned posts of

Supermtendent (BPS 17) 09 are:working on. regular bas:ls '

- Whereas, the 03 ofﬁmals appearmg at S.No. 1,2:&3 are workmg
L'on actmg charge basis.. The remalmng 06 vacanc1es are to be

.‘-.“‘.4. .
4 .

' That names of the pentxoners were 1ncluded in the Workmg paper
:-forwarded to the Departmental Promotwn Comnnttee (DPC),
wluch appeared at. S No.4 & 7, however at the eleventh hour the

l

' WP2678-2021 Sadre Alarn.vs Govt.pdf o

, ’Asswtant (BPS 16) on actmg charge basrs and regulanzed as;"f: L
such on 09 03. 2017 ' '

18113, 1980 ‘who was promoted as Semor Clerk on- 31 05 1991 :

:',.09 03.2017. (Copy of semorxty llst as’ stood on:30. 06 2020 lS .

That e,lght numbers of posts of Supermtended (BPS 17) were R
lymg vacant Wthh accordmg to the Servrce Rules in vogue were . " o

*‘tobeﬁlled _ “-,."_.?'. ,

- That for the putpose of promotlon to'the: stated pQSItmns a letter .. S

'. for provrdmg ACRs for. the last ﬁve years alongwﬂ:h non- -
‘ mvolvement cemﬁcates of -the. ofﬁc1al .nominated in: the\lbld

4 .

"~ filled by promotlon ﬁom the ofﬁc1als at S Nos 4 to 09 on:..actmg . '

' } workmg paper was changed and names of the petmoners were f" o




_ removed from the panel on a lame excuse that they were retu‘ed )

frorn service on attatmng the age of 60 years

T That 1t 1s a matter of record, that' ursuant to KPK C1v1] Servants : .'. | o
. (Amiendment) -Act, ‘2019 (KPK ‘Act No.XXX " of . 2019)
. "(Annex“])”), the petmoners retamed their- posts t111 15 06 2021 o
- :when they were handed’ over back-dated retlrement orders dated '
: 02 04.2021 (Annex “E”) arid dated 03. 05 2021 (Annex “F”)

g That one Tqbal -ud Dln, Assistant (BPS -16) Pubhc Health L
o Engmeermg, Nowshera was retired from serv1ce on attammg the. :_i |
age ‘of -Superannuation vrde Notrﬁcatron dated 15:01 2021 "
| (Annex“G”) w.e.f 12. 12 2020 and hardly three days before that . i
" he was promoted as Supenntendent (BPS- 17) v1de Nohﬁcatlon n
‘ dated 11. :01.2021 (Annex “H”) Sumlarly, one’ Shahab-ul-Haq, - - g :

' “Circle-Head Drafisman (BPS-16):was promoted for ‘the post of
- Chief Draftsman (BPS 17) as’ deprcted in Mmutes .of DPC 'v
meetmg dated 02.03 2015. (Annex- “I”), who got retnred on
‘14, 03 2015 vxde Notlﬁcatron dated 10 04 2015 (Annex “J”)

| 9. That feehng aggneved by the’ conduct of the respondents of not . -
. extendrng the. beneﬁt of promotron to the petltloners and havmg o
'no other adequate & efﬁcacrous remedy, they seek mdulgence of o

- thls hon’ble Court for redress mter aha on'the foHowmg -'_ N

. GROUNDS: GROUNDS

a That the petitioners have not been treated in: accordance W1th 4
law m that,- they were very much ‘m servrce at the tune the. - . '
o posts “of Supenntendents (BPS 17) were avarlable for |
| _-promotron A letter dated 24. 06 2020 referred m Para-4 above .
L suggests that the vacancres were avaﬂable before that for whlch |
| the ‘requisite. ACRs & non-mvolvement cerhﬂcates of the ":_: L

o ofﬁcrals named therenr were. thereby reqursrtloned o

- WP2679-2021 Sadre Alam vs Govipdft  ~ .




e

h _' -could . and

B "~1s, on the face of it, ﬂlegal and wuhout lawful authon 3

'That the petmoners have the reqmred length ‘of ‘service- for
--promouon as since’ 01 01 2016 they have been servmg as'i;f". }
Ass:stants -Though. thelr appomtment as. Asswtant (BPS-l 6)'_', .
. -was regularlzed on 09, 03 2017 but legally it has to. be I'CCkOIledlf"f :
from 01101:2016, -4 “held “in" 2014 PLC" (CS) 106'1,.;::':“

< petmon, tlus Izon ’ble court may be pleased to. '

should have been' -

~ “Regulartzatmn in servtce was not an mmal recrmtment bur. .

o the conformatum of an extstmg employment” |

: That the petltloners have been metted out gross-dlscmmnatlon S

.‘by not treatmg them equally W1th equals. o

-That the. petltloners do crave to urge addxtxonal grounds aﬂer_'?:‘-

, the stance of the petmoners becomes known to' them

- PRAYER

. posztzon, it zs, tlzerefore, prayed that on acceptanc of thls:'j;., L

WP2679-2021 Sadre Alam vs Govt.pdf




 CERTIFICATE:
-'petmon has earher been ﬁled before this hon’ble Court

LIST OF BOOKS .
1) Constltutmn of Palqstan, 1973.

o promotmn and a' ffermg thezr -case for szmple reason of :f‘:-’_' -

' bemg retlred from service:. ‘s 111egal wzthout lawful : Ll

RS authonty and ofno Iegal eff.'e'ct' S L

Vi dzrect ‘the respondents to cons:der the petttzoners “for . .

E notwnaV proﬁ-oma promotzon wzth all: admzsszble ﬁ‘lngei‘: -
e benef ts/ back benef ts, and o

"’ grant any. Oﬂlel‘ remedy to whzch the petztmners are'i'f e

RTINRY: found f tin law, justzce and eqmty

Petltxoners ‘
Through =

A‘ ‘j'-.‘"Advocate ngh Court

.As’ per mstructlon of my chents/ petxtloners ‘no: such hke vmt :

2_). Case law accordmg to need :

WP2679-2021 Sadre Alam'vs Govtpdf FEETRA R




W.B.No.__. - 20,

Sadre Alam and’ éﬁdther

Chief Eﬁgiiieer‘PI;fED, KPK, Peshawar and others:

. AFEIDAVIT..

L, Sadre Alam'son of Sher Alam R/d*fMoixaUah'?-Jéﬁaﬁ Abad, Maia

awr, ‘Assistant Public . -
Health Engineeting._ Department, KPK, "Pesha\a_{a'i' (pétiﬁbngr.;'Né;-l),'nlzdo
hereby affirm and declare on Oath that the contents of th

Writ Petition -are true and correct tothe"bes;t-off,ﬁly kﬁ_‘a

Mashogagar P.O. Badhber, Tehsil and Distiiét Pesh

¢ acéompanying -

and nothing has been concealed from this hon’ble:é'ourt. ]

=

Identified by:

' Kthil

Muhammadfsa Kh :
Advocate Supréme Court

.. 'CNIC No.17301:1375495-3.
o Cell'.:<r_:030"l'-'-"‘89677_9}-8~'ib -

e

~ | Centified that the abaow

‘ affirmation before e
. |day of AN .
sio.Shew. Alam:
{who was idesr L
IWho is persaiisig aaon

- ; o st e e
A - s
B -

- WP2679-2021 Sadre Alam vs Govt,pdf

wledge and-belief - .

- Deponent . -

..'-“"f.es'!1a'\o6asr.j S

?/Z/ﬁo;,)
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JUDGMENT SHEET

PESHAWAR HIGH COURT, PESHAWAR g
(Judicial Department) BRI

Writ Petition No. 2679-P/2021
Writ Petition No: 2679-P/2021

Sadre Alam & another
Lagre Alam & another
Vs

Government of Kh b;Pakhtunkhwa through ¢

Secretagy Public Health & others

JUDGMENT

Date of hearing: 23.06.2022

'Petitioner: (Sadre _ Alam & anather) by
Mahammad Isa Khan Khalil Advocate.
N

Respondents: (Government of __ Khyber
Pakhtunkhwa through Secretary Public Health & — v
others) by Mr. Muhammad Riaz, Addl. AG.

*kk

MOHAMMAD IBRAHIM _KHAN, J- The

petitioners Sadre Alam and washad Khan (ex- o

Assistants) of the office of Public Health

Engineering Department Khyber Pakhtunkhwa

through this petition under Article 199 of the

Constitution of Islamic RepuElic of Pakistan, 1973

have set their prayefs:

L. Declare the impugned commission or

omission of the respondents of not ] : !
considering the petitioner for promotion

and differing their case Jor simple reason

of being retired Jfrom service as illegal,

T TR T e e g g e



-k A 'm

without lawful authority ahd of no legal

effect. .

ii. Direct the respondents to consider the
petitioners  for notional/proforma
promotion with all - admissible fringe

~ benefits/back benefits; and

ii.  Grant any other remedy fo which the
petitioners are found fit in law, Justice

and equity.

2. The respondents have jointly filed their
para-wise comments wherein; the claim of the
petitioners has been denied on \)arious legal and

factual grounds.

3. Arguments of learned counsel for the_

parties heard and record gone through with their
valuable assistance.
4, It is an admitted fact that both the

petitioners retired from service after attaining ‘the

| age of superannuation. It is also true that meeting of

the Departmental Promotion COmmittee was held on
26 May, 2021 after their retirement therefore they

were not consxdered for promotion for the reasons

that they were by that time retired from service. We

would confine ourselves to the quesnon as to

whether a proforma promotion do not fall within the

™~

—

s -t e g

........



vt i

. S ——

definition of promotion which is beyond the
jurisdiction of this Court under Articlé 212 6f the
Constitution of Islamic Républic of Pakistan, 1973. |
Indeed, the promotion before or after retirgmenf also
comes under the terms and‘ cbnditions of sef\)ice ofa
civil servant which is barred under Article 212 of the -
Constitution. In this respect reliance is placéd on a
vrece’nt' judgment of 'augl_lst Supréme Court of
Pakistan dated 01.07.2021 titled “Chief Secretary
Govt. of Punjab, 'Lahore etc. VS Ms. Shamim
Usman " rendered in Civil Petition No.1‘097-L of
2020 wherein it has beeh held:

“The High Court, therefore, has no
Jurisdiction to entertain any proceedings in
respect of terms and conditions of service of
a civil servant which can be adjudicated
upon by the Tribunal under the Act. It is only
under section 4(1)(b) of the Act that no
appeal can lie to a Tribunal against an order
or decision determining the “fitness” of a
person to be appointed or promoted and Jalls
outside the purview. of the jurisdiction of the
Tribunal. In order to fall in the exception
envisaged under section 4()(b) of the Act,
the order must determine “fitness” of a civil

~ servant to an appointment or promotion. In

9/// the instant case, the order under challenge
before the High Court pertained to the

eligibility of the petitioner to be. even

considered jfor proforma promotion due to

" the seniority of a large number of officers

awaiting promotion before her and in no

R




5.

. “»ﬁjﬁ _

manner determined the  “fitness” of the
respondent. High Court as a constitutional
court should always be mindful of the
jurisdictiohal exclusion contained under

Article 212 of the Constitution. Any.

transgression of this constitutional limitation
will render the order of the High Court void
and illegal. Therefore, unless the Jurisdiction
of the Tribunal is ousted under section
41)(b) of the Act, as described above,
assumption of jurisdiction by the High Court
in respect of matters of terms and conditions

of a civil servant is unconstitutional and ,

impermissible. Even the direction passed in

‘the earlier constitutional petition, in this

case, was impermissible under the
Constitution,

In' view of the above, it is clear that

proforma promotion is a kind of promotion, the

jurisdiction of which is vested in Service Tribunal

and jurisdiction of this court is barred therefore, n

~

—

o

relief can be granted to the petitioners for their

prayers set in this petition. Hence, this writ petition,

being without force, stands dismissed in limine.

Announced.

Drt: 23.06.2022

.

e

*Muhpmmad Fisz* (D.B.) Honble Mr. Justice Lal Jan Khattak, J

Hon'ble Mr. Justice Mohammad Ibrahim Khan, J

T e fr——— e -
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A () (54}147)
f‘-7/"5%27, ?/? <

The Secratary, _
Public Health kngincering Depti:
Khyber Pakhtunkhwa Peshawar,

Suhicet:- l DPC DEPARTMENTAL, PROMOTION COMMITTEE FOR MINISTERIAL / DRAWING

ESTABLISHMENT DATED 26-05-2021.

Respreted Siry

your dnnmanslup dated 26- 05 2021, which we were the senior most official of hm semorltv hsl of Assistant’! Head

Clerk (BPS-16) and ACR was already provided to your good office.” - - "

i I

Further explam that the Chief Engincer (south). office lssucd letter vide No 03/E-23/PHE dated
24.06-2020. 1o provide ACR for plomotlon of Superinfendant (BPS 7). from the. 11-Nos /\%Isl(ml Head Clerk
ard we were in the 04 and 07" position of the seniority Tist (Annexurc-1). The fusl 04-Nos was p:mnolcd 1o the

nest ol Superintendant (B"\ 17), and we were dlﬂcred with (he unknown® reason Wthh 08-Nos  post

suacrerendant (BPS-1740as vacant, R o )

!

Wis further added-that {he issue government servant retirement case of 60 {o 63-)76;3:'5 challenged

in the Honorable Supreme Court of Pakistan and the case was decided in favor of government servant ie

government decision was returned to apex Honorable Peshawar High Court for further review,

I'he matier was hanged and the government with drew his decision and retain the GU-=pirs -

Coretirement of government  service (Annexure-11), ard’ our promotion were delayed hence 0 e

superannuition but due to no DPC vas conducted 'in th time. 1t is clarificd that the obst.rv(mon fe e Ccombined
seniority list of Assistant / Iead Clerk and Senior Scale Stenographer (BPS-10), for Promaotion was raised bin il i
vain and the authority issued ratio for the plomoh(m wor 70 Percent and 30 Percent explain 70 Percent Promotion
cum fram Aggistant / Head Clerk and: 30 Pcrcun from Scnior Scale ‘Stenographer but lepuatcdlx}m state thi wae

tully ignored by the depariment and the Asslstant / Head Clerk was badly suffered and most off‘aluun_x.mhu i

promoted as Superintendant (BPS- 17) due to coambined seniority list.

Rowever. e~xplnin that as per Esta Code the fength of service for promotion of five yenn bt e

reueit posiion, of ]n'oumliun of Budget Officer / Administrative Officer of 02:¥enrs which was tHewal oy b

- WErvices gules. Now, we are mimnu.d from the solid source un- ~ollicinlly that four both naime had Been th' fore o s
[RIE unduu\.d for promeation of Superintendant (BPS-17Y% an the mentioned date. Now evplained |vh-,.|

retivement sunctioned has been issue GH (he dafe and we were waiting for promeation Hf higher senle as well

-

|iu.:::m’:nl:l'icllcffl-. Coat

Tiwrelore, humbly requested !0 your kmd horor that we were considered for promotion ln llu. post

i ul \upt.unu.nd(ml (BHS-17), for benelit u_lncm(.m cmhumdnnandn basus and we were puny tor your InnL_ tite with

- .- Lo - D s A,i . P
LMAQ . ‘ L R . B - ,! S
- . S “Thanking you'in amicipz\lion:' ) :
o= ) . R .
Daled 27-05-2021 - o C Yours Qbediently

A -, Sadre Alam T2 ‘Mr. Nowshad Khan

et

T ‘ ) Assnsmnl / Head Clerk . . _CAssistant / Head Clerk
_ i Cony. forwarded for mfo?matlon to the:-
I -+ Chiel Engineer (64 ) PHE Depa:lmenl Khyber Pal\hlunkhwa Peshawar
(‘,
' '\‘t"‘“‘ - . g
M 7
P M Sftrrremm—~—""" F77 ' 2- Mr. Nowshad Khan
Assistant / Head Clerk T Assistant / Head Clevk

T mevITY e T I T R A YN s BRI R S T

A very humbly sfated that the subwcted (lfpmlmental promouon commmee waq conducted under

for
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