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before the honorable se^vio^inai. KHYBER P...MT,

^RVICE APPEAL NO./2^/W7n9?

Nowshad Khan, f 

Pakhtunkhwa. Peshawar
Ex Assistant, Public Health Engineering Department, Khyber

....................................(Appellant)

Versus

1. Government of Khyber Pakhtunkhwa 

Engineering Department, Peshawar 

Chief Engineer (Centre), Public Health Department Peshawar 

Secretary, Establishment and Admin Department, 
Peshawar

Secretary, Finance Department, Khyber Pakhtunkhwa Peshawar

through Secretary, Public Health

2.

3.
Khyber Pakhtunkhwa,

4.

(Respondents)

Appeal under Section 04 of the Khvber Pakhtunkhwa Service
Tribunal Act 1974 for considering the appellant for proforma
promotion as Superintendent (BPS 17) from the date when the
posts of Superintendent become vacant and inaction on the
part of respondents on the departmental appeal of the
appellant which is against the law Rules and principles of
Natural justice.

Respectfully Sheweth;

That appellant was inducted into the service of the respondent department as 

junior clerk, on 18.03.1980, who got promoted as Senior Clerk in 30.05.1991 

and as Accounts Clerk on 27.10.2011 and as Assistant (BPS 16) on acting 

charge basis on 01.01.2016 and on regular basis on 09.03.2017. (Copy of 

seniority list as stood on 30.06.2020 is Annex A)
2. That eight numbers of posts of Superintendent (BPS-17) were laying vacant; 

which according to the service rules in vogue were to be filled:

“By promotion on the basis of seniority-cum-fitness from 

amongst the Assistant and Senior Scale Stenographer (BPS-16) 
with five years’ service as such’’

1.
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3. That for the purpose of promotion to the stated positions, a letter dated 

24.06.2020 was circulated to all concerned for providing ACRs for the last five 

years along with non-involvement, certificates of the official 
Ibid letter, which carries name of the appellant at S.No. 
dated 24.06.2020 is as Annex B)

4. That as per contents of the working paper the respondent department

nominated in the 

04. (copy of the letter

is having
total 17 sanctioned posts of Superintendent (BPS 17). 09 are working on 

regular basis, whereas the 03 officials, appearing at S.No. 1. 2 & 3 are working 

acting charge basis. The remaining 06 vacancies are to be filled by 

promotion from the officials at S.No. 04 to S.No. 09 on acting charge basis.
(copy of the working paper is as Annex C)

5. That name of the appellant was included in the working paper forwarded to the 

Departmental Promotion Committee (DPC). which 

however, at the eleventh hour, the working paper was changed and name of 
the appellant was removed from the panel on a lame excuses that he was

on

appeared at S.No. 04.

retired from service on attaining the age of 60 years. 
6. That it is a matter of record that pursuant to KPK Civil Servants (Amendment) 

Act. 2019 (KPK Act No. XXX of 2019). the appellant retailed his post .till 

15.06.2021. when he was handed over back dated retirement order dated

03.05.2021. (Copies of the same are as Annex D & E)
That one Iqbal Ud Din. Assistant (BPS 16) Pubic Health Engineering. 

Nowshera was retired from services on attaining the age of superannuation 

vide Notification dated 15.01.2021 w.e.f 12.12.2020. and hardly three days 

before that he was promoted as Superintendent (BPS 17) vide Notification 

dated 11.01.2021. Similarly, one Shahab ul Haq. Circle Head Draftsman (BPS 

16) was promoted to the post of Chief Draftsman (BPS 17) as depicted in 

Minutes of DPC meeting dated 02.03.2015 who got retired on 14.03.2015 vide 

Notification dated 10.04.2015. (Copies of the same are as Annex F, G, H & I) 
That feeling aggrieved by the conduct of the respondents of not extending the 

benefit of promotion to the appellant the appellant filed a Writ Petition No. 2679- 

P/2021 which was decided by the hon’ble' Peshawar High Court dated 

23.06.2022 whereby the appellant was directed for approaching the proper 

forum i.e. Service Tribunal. Khyber Pakhtunkhwa. (Copy of the Peshawar 

High Court orders dated 23.06.2022 is at Annex J)
That it is worth to mention that appellant filed a departmental appeal against not 

granting promotion/Proforma Promotion, however, till date the same has not 
been respondents. Therefore, the appellant has no other adequate remedy 

hence filing the instant appeal before this hon’ble Service Tribunal on the 

following grounds.

7.

8.

9.

ft
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iGROUNDS:
s'-

A. That the appellant has not been treated in accordance with law, in that, he was 

much in service at the time the posts of Superintendent (BPS 17) 
available for promotion. A letter dated 24.06.2020 referred in para 4 above, 

suggests that the vacancies were available before that, for which the requisite 

ACRs, and non-involvement certificates of the officials name therein 

thereby requisitioned.

were

were

B. That at the time i.e. 24.06.2020, the appellant was in active service and had

attained the age of superannuation i.e. 60 years much later on 03.05,2021, 
therefore, the lame excuse advanced by the respondents of not considering the 

appellant case for promotion and removing his name from the working paper 
placed before the DC holds no water and bespeaks of malafide on the part of 
the respondents.

C. That even if the appellant had retired from services, his case could and should 

has been considered for proforma promotion, and depriving him from his legal 

right altogether is, on the face of it, illegal and without lawful authority.
D. That the appellant has the required length of service for promotion as since 

01.01.2016 he has been serving as Assistant. Though his appointment as 

Assistant (BPS 16) was regularized 

reckoned from 01.01.2016,

“Regularization in service 

conformation of an existing employment”.

E. That the appellant has been metted out gross-discrimination by not treating him 

equally with equals.

F. That the hon’ble court has held in the case of Iqbal Khattak vs Govt, of KPK 

that a civil servant becomes entitle for promotion from the date of occurring 

vacancy.

G. That the appellant do crave to urge additional grounds, after the stance of the 

appellant becomes known to them.

on 09.03.2017, but legally it has to be 

as held in 2004 PLC (CS) 1068 that

was not an initial recruitment^ but the

i

It is therefore requested that the instant Service Appeal
may kindly be accepted and the appellant may klp^ly be 

considered for proforma promotion to the posts of 

Superintendent from the date of occurring vacancy. \

Appellant

Through

Naila Jan 7
Advocate High 
Peshawar. I
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BEFORE THE HONORABLE SERVICE TRIBUNAI. KHYBER
PAKHTUNKHWA PESHAW/^ '—

S.A 72022

Nowshad Khan, Ex Assistant, Public Health Engineering Department, 

Pakhtunkhwa, Peshawar
Khyber

(Appellant)

Versus
■ I ,

Government of Khyber Pakhtunkhwa through Secretary, Public Health Engineering

(Respondents)Department, Peshawar and others

AFFIDAVIT

I, Nowshad Khan, Ex Assistant, Public Health Engineering Department, Khyber 
Pakhtunkhwa, Peshawar do hereby solemnly affirm and declare that all the contents of 

the accompanied appeal are true and correct to the best of my knowledge and belief

and nothing has been concealed or withheld from this Hon’ble Tribunal.

DEPONENT
CNIC;
Cell No.-

Identified By:

Ida-
NAILA JAN
Advocate Hig 
Peshawar.

h Court

/
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BEFORE THE HONORABLE SERVICR TRIBUNAI
PAKHTUNKHWA PESHAWAR

KHYBER

S.A 720 22

Nowshad Khan, Ex Assistant, 

Pakhtunkhwa, Peshawar.............
Public Health Engineering Department, Khyber

................................. ........ (Appellant)

Versus

Government of Khyber Pakhtunkhwa through Secretary, Public Health Engineering

(Respondents)Department, Peshawar and others

iADDRESSES OF PARTIES

APPELLANT.

Nowshad Khan, Ex Assistant, Public Health Engineering Department, Khyber 

Pakhtunkhwa, Peshawar

RESPONDENTS.
1. Government of Khyber Pakhtunkhwa through Secretary--Public Health 

Engineering Department, Peshawar 

Chief Engineer (Centre), Public Health Department Peshawar 
3. Secretary, Establishment and Admin Department, Khyber Pakhtunkhwa 

Peshawar

Secretary, Finance Department, Khyber Pakhtunkhwa Peshawar

t2.

4.

Appellant

Through

<?
'A4-

NAILA JAN ij
Advocate/High Coi 
Peshawa/.Dated: /1-/08/2022
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SERVICE APPEAL NO. 72022

Nowshad Khan
(Appellant)

Versus

Government of 

Department, Peshawar Etc
Khyber Pakhtunkhwa through Secretary, Public Health Engineering

(Respondents)

APPLICATION FOR CONDONATION OF DELAY

Respectfully Sheweth,

1. That the petitioner/appellant is filling the above mentioned appeal before the 

honourable Tribunal today.
2. That though there is delay in filing the instant appeal however if there is any 

delay the same is condonable on the following grounds

GRONDS

A. That the action and inaction of the respondents by not considering the appellant 

for proforma promotion is violation of the vested and constitutional rights of the 

appellant which is void ab initio.

B. That the appellant is subjected to discrimination which is violation of Art 25 of the 

Constitution hence hence 

action/inactions.

C. That as per dictum of apex court seniority and promotions are recurring cause of 

action hence no limitation runs against seniority and promotions

D. That as per reported judgments of the apex court cases are to be decided 

on merit rather than technicalities. *

no limitation runs against discriminatory

In view of the above it is therefore requested that the delay if any may 

graciously be condoned in the interest of justice.

Appellant

Through

i\Naila Jan
Advocate Jf^igh C'iurt ' 
Peshawa/ ^

1
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infill THK rni E Ely^LICHEALl'II F.Nr.n.
miia.iab!ui77S!! i.-n. n-Lj;^'~—

I ENGINEER rS O UT H ^
n^.,,, , DKPIT: ICMYBERPAiaiTriNPrraVA. PESHAWAR

jl»it. Phftsu-V. ihad. Pcihawpr (Axix)

ypHE,

Dated Peshawar, ihc^^l /2020,To. f

^- All Superintending Engineers (South), 
Public HcnlihEngg; Department. 
Peshawar

II.:
I

.2 * I'u Executive Engineers,

JiROMorroN OF ministerial/drawing establishment.

:

i
Subject: 

Dear Sir,

promotion case^of subject noted above and to state that
will be processed IhortlvYolaS? <^^^^-06) to the post of Superintending (BPS-17) 
period of last five ve^r^nlnlL^^•t^ requested to provide ACRs file for the
working in your office ' certificate of the following officials,

t y ottice, arc urgently required for finalization of their promotion case.

•::
I ■

2. In case
responsible for any concerned office will be held

.. ups for further consideration matter will be submitted to the higher-

S. No _____ Name
Kalsoom Begum 
Iqbal-ud-Din 
Perviz Khan 
Nowshad Khan
Abdul Saboor

Designation Office Address
. O/o Chief Engineer (North) PHED 

PHE Division Nowshera ^
PHE Circle Tribal Distt: Peshawar
PHE Circle Tribal Distt: Peshawar
PHE Division Karak ~
PHE Circle Kohat
PHE.Division iNorthem Tribal Distf 
Peshawar______

ZHE Division Lakki Marwat 
PHE Circle Peshawar 
PHE Division Tanlr ^
PHE Division Charsadda “

1. j^ssistant/Head Clerk
Assistant/Head Clerk 
Assistant/Head Clerk 

^ssistant/Head Clerk 
AssistantyHead Clerk

2. I
3.
4.
5.
6. Afsar Khan i '

Assistant/Head Clerk
Assistant/Head Clerk7. Sadre Alam

8. Sufi Sardar ^sistant/Head Clerk 
Assistant/Head Clerk 
Assistant/Head Clerk

9. MulditairPIussian
Nawab-ur-Rehman10.

11. ."arid Ayaz Assistant/Head Clerkr
Vour Faithfully.

•i
(^^St!m^]^^hman) 

AHmn: Offieer-(South)I
the: .

I

reference to his

f *

PI ^ '
i

I
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draft WORKTOf: PAPPP /\-iOVl£X-

Subjeet

Den-,rh„» t ■ J**^*^® ^ 17-posts of superintendent (BPS-17)
Department existing plus new created (Annex-I). on the sanctioned strengtli of PHE

2.

Noli" ‘

.ppomtinonttolhepostofA..iitat,„dStoliSmS^,SLt“f,“®'~
of »me d.« of .ppotaoot Ao,ia.„, oM ™k ““

PNiNOly wortdn^t^ DwiiSlISiSf

method of promotion against the post of f.

amongst the Assistant and

3.
\

1. Mr. Muhammad JCalim .
2. Mr. Iqbal Ud Din
3. 04-Nos new creation post

In order to fill in the

Date of Enhy in 
to Govt Service

I;
Date of

appointment to the 
Present Post

S.No. Name of Officials
Remarks I ’■

]. Kalsoom Begum 27.01.2016 25.01.2016 Synopsis of ACR attached
2. Iqbal Ud Din 11.12.1980 09.03.2017
3. PervizKhan 11.08.1980 09.03.2017 ■ Synopsis of ACR attached 

Synopsis of ACR attached
...m

Abdul Saboor
13-12-1980 09.03.2017

i5. 21-04-1982 09.03.2017 Synopsis of ACR attached 

Synopsis of ACR attached 
Synopsis of ACR attached

t •6. AfsarKlian 22-05-1982 09.03.2017
ISadreAlani?

8. Sufi Sardar

0. Mukhtair Russian

10. Nawab-ur-Rehman

• 22-09-1982 09.03.2017 ■

21-09-1982 09.03.2017 Synopsis of ACR attached
22-09-1982 09.03.2017 Synopsis of ACR attached
21-01-1985 09.03.2017

11. Farid Ayaz 14-01-1985 09.03.2017 ■
12. Muhib Shall 03/02/1985 09.03.2017

It is certified that

u
Page 1 of 2 \

ii
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,ERPAKHTU»KHWAOOVE|;NMErG;>2ErTE.EXTRA4(>,.»v n-^uly,2019.
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faent of section 13 of the Khyber PakhfuiikhWa Act No. XVIJI of J97i— 
’ '/Pakhtunkhwa Civil 'Senva'nts Act. 1,973 (Khyber .Pakiuunkhwa Act No 

ction .13,-
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4 PtTiV^X-t

OFFICE OF THE CHIEF ENGINEER (CENTRE) 
PUBLIC HEALTH ENGG: DEPARTMENT 
KHYBER PAKHTUNKHWA PESHAWAR

0
•T-

Plot No.40 Sector-B-ll, Hayatabad Phase«V Peshawar E-mail: cfnlrci>lu*il H'atnaiLcinn |*||// 0‘il-‘J2l752S

No. oQ- t (2^-_f ..

Dated Pe.sha\viir. i\v:P3Lf^S,02()2l^^

n. .'Plll-tO,

OFFICE ORDER

Under Rule 13 Sub Rule 1 (b) of the Khyber Pakhlunkhwa Civil Scin ams 
Act, 1973, Mr. Nowshad Khan Assistant (BPS-16), attached to the onice of 

Superintending Engineer PHE Circle Nortli NMA at Peshawar, is hereby reliicd Ironi 
service, on attaining ^ age of superannuation on 60-years witli effect Iroin ()4.a5‘262]/
(A.N), as per his date of birth i.e. 05.05.1961.

t\
j

In light of Kliyber Paklitunkhwa Finance Department (Regulation Wing.s) 
amended, notification No. SO(FR)/FD-5-92/2005A^ol-V dated 13.12.20IZ Unction to 

encashment of leave salary equal to 365-days pay, in lieu of L.P.R, out ol' leave available 
at his credit, is hereby accorded under Kliyber Pakhlunkhwa. Civil Servant Ke^ i.sed leave ' ' 
Rules, 1981.

I

f
CHIEF ENGlNIiER (CliN'l l-.R) ii

Endstt: No.^ cZ / (ZS -<A/ 

Copy forwarded to:

Dated OZ> ! C>C/20:^1PHE.

1.'■ S.E ;■ If® ^^^?“"t“‘Ge‘^eralKliyber PaUitunkhwa, Peshawar.
' IriKi Siskicte If® Accountant General PR Sub Ofilce, Peshawar.

Chief Engineer (Merged Area) PHE Department Peshttuar. 
i-—The Superintending Engineer PHE Circle North Merued Area at

K

i ■

Csss No.\ 6-6- i
.]

CD •:
S

Su'pOif.' CHIFE
I
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government of khyoer PAKHTUNKHWA
PUetlC HEALTH BNOG: DEPARTMENT
. Dalxjd Pesitdwar, thesIaRaaffi^^

—
{

L:i

...^

s
>

'“S'"

Peshawar dated 19-02-2020 In Writ Petition 
Mm. m *''''• 'dbal-ud-Oin, Superintendent (BPS-17 acting charge) Office
Ol^aief Engineer (South) Public Health Engg: Department Peshawar, stands 
rrongq frorn Government

Ti

Governnient and in pursuance of judgment of
f

>

t

_ qd..1'Zt12“2Q^j^>VN') onyattaining the age of
-I, as his date of birth is 13-12-1960, subject to the CPLA/Appeai of

Pravincial Government against the aforementioned Judgment of Peshawar
H0^ Court and any order contrary as and when issued by the apex Court of 
Pakistan,

s

t
i-
?
1!

SECRETARY 
PHE DEPARTMENT

f-
Endst No, SorESTTWPHeD/i-iin/7n::fn Dated Peshawar, tho Jnniinrv 15.

i I,Copy for\varded for Information & necessary action to the:-

1. Accountant General Khyber Pakhtunkhwa Peshawar.

2. Oiief Engineer (South) PHE Peshawar.

3. PS to Secretary PHE Department Kliyber Pakhtunkhwa Peshawar. 
-1 Officer concerned.
S, Office Order / Personal File.

’I

i.r-
i
i

i I

•r—«fr

4:. [■
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'

i of Sljpe2nte«A«*s (BPS U) m a<tmg dw^e hosts, with immediate effSt cipTS' ' AI

l' 4{^cli^S»io.U(*Ar. ICjbd-l^WWlTttSe promotion will take ettea from the date^^

reCpmmerN<M5o«. of iVic DP^I stands retired from service on
p Jix 2)a)2iG) C^JH) on af e of superannuaUon:-

T->N‘pj>nKC/Cnoi<
-i.

I
■ 'IIK

iS>
lAst K^soom ^e^m. 

]%. ql)^!Ad'q«n#|
Pef^ezKham.-'

1 «
i

pi­ ll /\\\
Ir

In order toaduaiize ^eir BppcinUcnlt^ the following postings/ transfers/ 
If anemddeViencefbriVv:' __ ___ ___

Nanie

'■-V*

t

( Remarks J 
Against the :
vacant post t

!:■

To1FromS.No
I K'sV Kalsoom ' Stiperlntendent 1 Superintendent

cops) e>/oih<e C.E I PHE Circle Merged Areas
(rfar^)PJHe Peihavta/ } Peshawar en acting

i peshav^r on acting 
: charge basis-------^
Superintendent (BPS'- ) ;
pHE Circle Mardan on 
acting ciiargit).?^!

Im 'i.-m t

i
I

j i

!Nf* Iqbal-ud-bin Assistant PHE 
— A Division NowsheraBPS'16 !<■c--'

•I-

S'*'' ■Ags'QSt 
i Vflcanc '

'.■

3, Mr. Pervez Assistant PHE Circle
BPS-16

Ss; •
iEi'-; -
|A.' Merged Areas 

Peshawar ■If ty.-.

\

tionwithe-' .
!. AccountaiU' General,Kljyter:PakhtunkW« tSjSpeshaws'-'
2. Chief Engineer (SciutmWE-Kliyher Pa^t'^nj^g Peshawar.

iki*-

fir--
iSi'

fwrfjt:; Mo.SOY Estt) / PH ED /4-S3-B 72020 / AC JOnBcLESStSS
m ■:: ■

* Copy forwarded for information and necessaiY
itit-

ft
.^r.

P.
T.--

'•f
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1

ber pakhVunkhwa,government of
PUBLIC HEALTH ENGG: DEPARTMENT...> -'I

■j.

■M./lyi
^ ■Subject:fc

OF THE RFCRETflPV dme.^ OFFICE
t
■i

A meeting of the Departmental Promotion 
held on|-02^®^^g2200 

, Department in his office.

Committee (DPQ
Hours under the chairmanship of Secretary phe 

The following attended the meeting:-

was
•V.

1) Engr. Sanobar Khan,
Chief Engineer (South) PHE Peshawar

Mr. Shah Jehan,
Deputy Secretary (Admn) PHED

3) Mr. Wazir Muhammad Afgar,
Section Officer (SR-11),
Finance Department Peshawar

Mr. Muhammad Salim Shah,
Section Officer (Reg-V),
Establishment Department Peshawar

Member
/

2)
Member

■1

.iMember

I

4)
Member

;•
^ ■

■ ,3 .4-,:.. f
V

3. NO »name 8c
—-----PESIGMATIQM RECOMMENDA* iTION of DPc.■ It.

conceri^d^ for*^ 4- officIiT
Chief Draftsman ^CB^s-17Too° ^ost of 
‘basis. ^ acting charge

The meeting ended with vote of thanks fr3.

om the chair. ^

'll ■ 'CMUHAj»DSALIM3iA^

^ Section Officer (Reg^V) 
-s^ablghrne^eptt: (Meriber)

ii
(WAZIIk: AMMAD AFGAR) 

fficer (SR-li) 
t (Member)

r..
Section Otr., 

Finance Departm
S <

SSSSSSSSSJ
(HNGR. SAk 

Chief Endi 
PHE Peshal

WR KHAN) 
leer (South) 
ar (Member)

m .
4'i* I

i;

!i)Wnhdi.4vi/
I

PHE DEPARTMENT
OF K.P.K ) ,

? •

f:\

• }

Mi .
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Dated Peshawar^
I

MllMprilm^lS

11
. ■} C'-i

>M VT -m/9-1/yn
Ovil Servants Revised Leave 

time to time.

if' i In terms of sub

Pteparatoty to redrement, equal ^12 , "

Ch,etOraitsma„ Caatng cda^e .Ps.-Ly), 

ngineering Peshawar. "

m. •■ule (1) of Ru/e 20 of thel

^;i-' I
It: . .r.

■J: ■

fi-I:
iPublic .Health Enoi 1ra.V •

ngineer (South) •'0 'i'

' W:,2.f.' In terms of Section-
officer stands

•f
IBoftheKhyberPakhtunlchwaavils

J service on l^oa^Qis 
His date of birth

•• 1973, the 

attaining the 

record is 15-03-1955.

I' ervants Act j 
(Afternoon) on 

according to the official

retired from
age-of superannuation.

Is'-

■M
■S® -■

■

Iic- !
>':■■■

.i'

Copy forwarded for inf • "

5. ^^‘ce Order / Personal File.
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r\ BEFORE THE PESHAWAR HIGH COURT. PF.SHA WAT?

, .x
/ . . I

W.P.NO. ■iijmi ::: ^ *. •
i

i-
■/

■;

rf"’

,1) SadreAlam ,
. 2) Nowshad Khan

Ex-Assistants, Public Healtii Engineering - 
Depai^ent, KPK, Peshawar. \

.i...Petitioners
V

Versus

1. Government oPKhyber Palditunkhvra
. Health Engineering Department, Peshawar.

2. : Chie^ Engineer (Centre), ' public '; .
. Pepartmenf, Peshawar. •

3. Secretaiy;; Establishment’ '& Admn:; vDepartment
Pakhtunkhwa, Peshawar. . •

4'. Secretary- .
Peshawar.

a

Health?: "Engineering

:idiyber

Finance Dhpartnient, : K3)yber :? PaMiti^ ,

........Riespondents
>. ■

PETITION m

ISLAMIC BEPlfmJC 

1973.
IV'''

:

. Sheiveth; {-•

1. That; petitioner • No. 1 

respondent-department I
was: inducted -into- the|semce2of the:;

: as Junior V&,nn: 22;09a982;Mo got 
promoted as Senior Qerk in 1993 and as Accounts/Cleric^ on
27.10.2011. That on January pT 2016, he;i-v’vvas^iprpmoted a

J
i

5

■r■

fi ■
■f ■

I'
m'-

■ ■■ ?WP2679-2021 Sadre Alam vs Govt.pdf i
'I



©
1. Assistant (fiPS-i 6) 

such on 09103.2017.
on acting chaise b^is and;; re^a^ed asv;;

2. That simiJarly, petitioner No.2 was appointed as Junior Glerk on 

• . .18.1:3.1986; who was promoted as Senior Glerk on 31;05 1991,
Accounts Clerk on 27;i0'2011 and as-Assistant (BPS^ieX ottas

^ acting charge basis, on . 01:01.2016 : and on regular basis -on - 
09.03.2017. (Copy of seniority list as stood oh 3^^^
Annex “A”)

: i
That :4gtit' numbers of posts :of ;Superihtended"(BPS 

lying vacant; which according' to the Service, Rule
to be filled:

j.

-17) were V 

s m .vogue were .

9
“By promotion bn the basis of seniority-ciim^fitne&s 

‘ and Seniori : Settle 

* service as such’

■ ti
from amongst the Assistant
Stenographer (BPS-,16) Withftreyears

4..,. That for the purpose of promotion to the stated positions, a

dated 24.06.2020 (Annex :“B”);was .circulated::to-hIt.coticeined 

for providing ACRs for the last five yems aipngwith' n^^^ 

invptyement certificates, of the. official,nominated in^thedbid ' - 
letter, which carries names of the petitioners at S.Nos.4 & 7. ’"

;

•V

.V
5. That. as. per contents of the working paper (Annex^ “G”), the . 

respondent-department is having - total 17-5anctioned posts of . 
Superintendent (BPS-17). 09, are .wprMng. oh-regular -basis, f. 

whereas, the 03 officialsappearing at' S.Nal. 2 & 3 are working 

acting charge basis. The remaining 06 vacandiaS^aie tibe :
filled by prorhotion ffom.the officials,atS.Nos:4.t6b9 orf^^^

■ charge basis. • •.

/

on

s-
6- That names of the petitioners were included i 

Torw^ded-.to the Departmental 

, which appeared at S.No.4 & 7, k 

working paper was changed and

- in the:\vorkihg;papef 

Promotion Comnuttee; (DPC) 

owevdr, at the eleventh hom^ the;
J

Id names of the^petitibiiera ;wSe

1

WP2679-2021 SadreAlam.vsGoyt.pdf



d)
■ ■■ A. ■ ■

removed from the panel on a laime excuse that they 

from service on attaining the ageiof 6D years. , "
were, retired

That It is a matter of record,; that pui^uant to .KPKlJCivfr Seiv^ 

(Mendment) Act, 2019, (KPK / Act: No.XXX

,7.
/

of 2019):;
, (Annex“D”), the petitioners retained their posts tilT 15.06.2021 

when they Vere handed over back^datedvretireindnt; orders'd^efr ’
9 .

02.04,2021 (Annex “E”) and dated 03.05;2021 (Annex“F’)

8. That one Iqbal ud Din, Assistant (BPS-16)
Engineermg, Nowshera was retired from service on attaining the 

age of superannuation vide -Noitification dated .;15'dl.2021 

(Annex“G») w.e.f 12.12;2020, and hardly three hays^iel^ 

he vyas promoted as Supermtendent^PSrJ?) vide 

dated 11:01.2021 (Annex “H’0. SinnlarIy, one^Shahab^A^^ 

Circle Head Draftsman .(BPS-16): was p^moted’^^ ;

Chief Draftsman (BPS-17) as depicted m Minutes of DPC 

meeting dated 02^03.2015- (Annex who . got { retired

14.03.2015 vide Notification dated 10:04:2()15 (Annex:“jr”)

Public ;^Health

>

'i
i

k
on

• !-
I

9. That feeling aggrieved by the conduct of’the fespdndehts

extending the, benefit of promotion-to thepetitiohers :ana;having 

otlier adequate & efficacious;femedy, .they seek indulgence of 

■ this hon’ble Court for redress, inter alia, on’the fdllowing:-

. GROUNDS:

hfinot

no

i

a. That the petitioners h^e not been treated in vacCofdmice
law,jn that, they were very much in ;service;af:the :tinie.^&^
posts of Superintendents (BPS-17) >ere: vavailable: 

promotion. A letter dated 24:06.2020, referred inR^^iabbve; . 
suggests that the vacancies were available befefe^^fef^ch

with '

• .

the reqmsite ACRs, & nominvolvement' certificates^of {the

officials named therein were, thereby ] I

requisitioned. ; : «it(: '••••»'

. r-

WP2679-2021 Sadre Alam vs Govlpdf
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r-© :

b. That at that time i.e. 24.06.2020^ the pfetitioiiCTsrs were active;
service and had attained the age of superannuatic^'^iie;;;db: years 

much later on 02:04.2021Kahd ■ 03.0^.202i;;%^c^^ 

Therefore, the lame excuse advanced by the respoind^'of ndt
considering the petitioners^, case\for pi^oUoni:an|:im

their names form the Wotidngpaperpladed,be&fel&;^

• *
V

. no ^ w^er and bespeaks of malafidey dnt^ilie ipaifT^ 

■respondents. ■
i

That eyen if the petitioners hadrretired^ifrbnrii's^rvibd 

could and should have V been ;:;:;cdtisiderbd;::i

c.-
their'case

T3ft/;;pfdfbrma
TTomotipn, and depriving them from their iegaf iiltit^pg^er 

IS, on the face of it, illegal and without lawful atitiithonty.
Id. That:-the.; petitioners have the repaired' length^vb^i^^ibe ,fbr 

promotion as since 01.01.2016 fhey/ have: be^

Assistants. Though their apppintineirt^^ Assistant:}ii^PS-16);
' was regularized on 09.03.2017, but legaHy ithasi to thti reckLed^ - 

. from pl;01:2016, as ^held in: 2014;/.PLG;v(G!^::!tib^^^

; serymg as

^^Regularization in service was ri&t an inmfarecrimrti^ 

the conformation of an existing employment'’.

e.. That the petitioners have been metted ( ; =
out grdss-diseriniination

'by not treating them equally with„equ^s,.

petitioners do:crave to urge.additionaTgfbmi^ 

.the stance of the petitioners becomes known to the: 'T-.'

m. V.

PRAYER .f '■i
V

For the foregoing facts^ C' 
position, it is, thereforei prayed} that 
petition, this hon 'ble court niay be pleased to.

declare the

respondents of not considering tlie

r : u
circum$tatices0dnd} legal

on dcCeptdhcd of ̂ ihis

i ■

,1-
on or xomiss;idn ; of : the

-^Fmidiie^r ■ i'i
I

• ■», ••

*
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a

miA- : • ©
promotion and diff^ihgiheh> c^^ 

being retired from
■h

iUeg^ywUhoui ^lawfulservice as 

authority and of no legal Offect;
i

direct the respondents to consider thofietiiioner^ for 

notional/profroma promotion with all ddthissible fringe 

benefits/back benefits; and

• •
ii

III. grant any other remedy 

found fit in lawi justice and equity.

I are1

Petitioiiers t

r.

Through 4
i&baiilMuliianiina( 

Advocate Si le Gourt
&i.

Adnan 
;.Advocate‘Hi^ Court

Id • j

CERTIFTPATTr ik:

iAs per instruction of my , clients/petitii 
petition:has earlier been filed before this hon’ble Court:

onersi no ^^ch like ^t:
;

f

LISTQFBnnTTfi.
• k

1) Consti^tion of Pakistani 1973 
Case law according to need.

f

2)

\
%

k
, ♦' i ■

4

.<
■ k

V
I

■i--
i..

. ;
• I
-’t !■
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© Page ;

Before The Peshawar High roTjRT^ ppswA wap
I

I
. iW-P.No.I 1 /20.U

t.

Sadre Alam arid another........ .Petitidriers j
Versus

CWef Engineer PiffiD, KPK, Peshawar arid ofliers
fjI'

t.

..Respondents
•

AFFIDAVTt ~
Sadre Alam son of Sher Alam RA. Jvlohallah daf^;At)ad, Maira^ 

^howar P.O. Badhben Tdhsil and DisHct Peshawan^Assi&nt Pabiio : ' 
ealth Engmeertog Departmern, KPK. Peshawar (pStitibner. NdJiido

hereby afflm, and declare on Oath that the contents of the; acbodipahying
Wnt Petition are true and correct to the best of my knbWiedi.
and nothing has been concealed from this hon’ble eouit.

Identified by:

I,

evtobelief: I

i -
:■

I

Deponent ^ 
CNIC No.17301^1375495-3

Cell; 0301^96779-8

MuhainmadJsa lOiail__
Advocate Supreme Court

ilil '' 1

: .J
»

Certified that tlie aenv-a v'-t's. Verified on soiemnij.
affirmatiotj before me ........
day ... ' J*'* ; . :

IJ 1
1

who was idt" ' 
Who is persoiiai Aj K-.i-Vti A-t 4 .M?: • ■•J

. P''shav‘'o' (iitif;; v.siitft ^’odliav^^r.

7

■ V.

r~-■* ,

! ■

; I- !
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JUDGMENT SHEET

PESHAWAR HIGH COURT, PESHAWAR 
{Judicial Department)

Writ Petition No. 267Q-P/?n?i

tf

/

\ .?Sadre Alain & annfhpr '■V'. >

Vs
Government of Khvber Pakhtnnkhwa thrm.^K

Secretary Public Health A
i

JUDGMF.IVT

Date of hearing:

Mah----Alam & another'^ hyj^hammad Isa Khan Kh^iii, “

^spondents;------ (Governmen) af ifi-yhi-r
mhtunkhwa thtouf/, pj/j^
Olliers) hy Mr. Muhamnmd nia-r 44dL Ad

23.06.2022

i

\
***

MOHAMMAD IBRartm KHAN. .T.- TheI:
r

petitioners Sadre AJam and Nowshad 

Assistants) of the

Khan (ex- 

office of Public Health

/
1

Engineering Department 

through this petition

Khyber Pakhtunkh'wa

under Article 199 of the 

Constitution of Islamic Republic of Pakistan,
r
t

1973
have set their prayers;

t ('..
/• Declare the impugned commission or 

omission of the respondents of 

considering the petitioner for promotion

reason 

service as illegal,

I

not I 1'

and differing their case for simple 

of being retired from
(

i
/

/
/r

yI
\
\

i\ f •



\

i

\ -2-iW?

♦

without lawful authority and of no legal 
effect.

a. Direct the respondents to consider the 

petitioners for notional/proforma 

promotion with all admissible fringe
benefits/back benefits; and

Hi. Grant any other remedy to which the 

petitioners are found fit in law, justice 

and equity.

\

1 r
1

f

2. The respondents have jointly filed their 

para-wise comments wherein; the claim of the 

petitioners has been denied 

factual grounds.

;
{

on various legal and

3. Arguments of learned counsel for the 

parties heard and record gone through with their 

valuable assistance.I
4. It is an admitted fact that both the

petitioners retired from service after attaining the 

age of superannuation. It is also true that meeting of

the Departmental Promotion Committee was held on

26^*’ May, 2021 after their retirement therefore, they

not considered for promotion for the 

that they were by that time retired from 

would confine ourselves to the

were
reasons 

service. We 

question as to 

whether a proforma promotion do not fall within the

\

'\
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t
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definition of promotion which is beyond the

jurisdiction of this Court under Article 212 of the

Constitution of Islamic Republic of Pakistan, 1973.

Indeed, the promotion before or after retirement also

comes under the terms and conditions of service of a^

civil servant which is barred under Article 212 of the -

Constitution. In this respect reliance is placed

recent judgment of august Supreme Court of

Pakistan dated 01.07.2021 titled “Chief Secretary

Govt, of Punjab, Lahore etc. VS Ms. Shamim

Usman” rendered in Civil Petition No.l097-L of

2020 wherein it has been held:

“The High Court, therefore, has 

jurisdiction to entertain any proceedings in 

} espect of terms and conditions of service of 

a civil servant which can be adjudicated 

upon by the Tribunal under the Act. It is only 

under section 4(l)(b) of the Act that 
appeal can lie to a Tribunal against an order 

or decision determining the “fitness" of a 

person to be appointed or promoted and falls 

outside the purview of the jurisdiction of the 

Tribunal. In order to fall in the exception 

envisaged under section 4(1 )(b) of the Act,

«

t

on a
j

no

■i

1I'l
i

■ 1
1.

■j \
no

(

r

the order must determine “fitness ” of a civil 
—servant to an appointment or promotion. In 

the instant case, the order under challenge 

before the High Court pertained to the 

eligibility of the petitioner to be even
considered for proforma promotion due to 

the seniority of a large number of officers 

awaiting promotion before her and in no

■ \

(
I
!
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determined the "fitness" of the 

respondent. High Court as a constitutional 
court should always be mindful of the 

jurisdictional exclusion contained under 

Article 212 of the Constitution. Any 

transgression of this constitutional limitation 

will render the order of the High Court void 

and illegal. Therefore, unless the Jurisdiction 

of the Tribunal is ousted under section 

^0)(^) of the Act, as described above, 
assumption of jurisdiction by the High Court 
in respect of matters of terms and conditions

manner

I

f

i:
of a civil servant is unconstitutional and 

impermissible. Even the direction passed in
the earlier constitutional petition, in this 
case, was

■i

i

impermissible under the
Constitution.

5. In view of the above, it is clear that 

proforma promotion is a kind of promotion, the 

jurisdiction of which is vested in Service Tribunal 

and jurisdiction of this court is barred therefore

\

, no

relief can be granted to the petitioners for their 

prayers set in this petition. Hence, this writ petition, 

being without force, stands dismissed in limine.

\

/

Announced.
I

Dt: 23.06.2022

JUDGE

‘Muhammad Fiaz* (D.B.) Hon’bic Mr. Justice U! Jan Khattak. J
/ Hon’bic Mr. Justice Mohammad Ibrahim Khan, Ji
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The Seci eiary,
• Public l-lealih bngiiicering Dcpti: 

Kliybcr Pakhtunkhwa Peshawar.

I
\

Suhieci:- DPC DIL PARTIVIRNTAI, PROMOTION COMMiTtl-.K FOR MINISTERIAI, / OR AW'iNr; 
FSTABLISHIVIENT DAT EIJ 26-05-2021. ----------------------- ^

I
f:MRe'-'pcctcd Sir.'

A very humbly si'aicd lhal the subjected deparlmentaVidtomotion committee was conducted under 
your chairmanship dated 26-05-2021, which we were the senior most official oflhe seniority list of-Assislani'.' Mead 
Clerk (BI’S-16) and ACR was already provided to your good office.' ■

Further explain that the Chief Engineer (south).office issued letter vide No. 03/E-23/PIIE dated 
24-nf.-20;(). to provide ACR for promotion of Superintendant (BPS-17). from the.lI-Nos A.ssi.stant 
and ^. c were in the 04"; and 07"' position of the seniority list (Anncxurc-I). The first 04-Nos

■V

i; . ^

' Mead Clerk 
\\'n.s promoted to Ihc

nr;' ol Superintendant {BPS-17), and vve were differed with Ihc unknown' reason which 08-No.s pi.isi of 
'U'-'Cir’lcndain (BP.S-17-).'was vacant. :

i

fl
i-i;

IIt IS turthcr added that the issue governnicni servant retirement case of 60 to 63-yciir.s challenged' '' 
in the Honorable Supreme Court of Pakistan and the case was decided in favor of governmehi 
.got'crnmeni dcci.sion was rettirned to apex Honorable Peshawar High Court for further review.

servant i.e
■ H

I he matier was hanged and the government wiih 'drew his decision and retain the 6|i- 
I'clircn'iem of government service (Anncwii-c-II), ai’d'

!yciM s .'ii; ■ Tor

(. |i,.j' Knur promotion -.vitc delayed hence i 
snperannuatiwi Inii duc to no DPC 'was conducted in O'■. ti-ne. It is clariticd ilnil ihe observation I'.- 
senioni> liM of Assi.stani .' Head C'crk and Senior Scile Sienogrnphcr (BPS-10), for promotion 
vain and the .-.mhority issued ratio tor ,he promotion was -70 Percent and'30 Percent explain 70 Percent 
cum I'ro- Assistant / Head Clerk and 30 Percent Aorn Senior Scale'Stenographer but repeatedly; t 
I'ully ignored by the deparimcnl and the Assistant / Head Clerk was badly suffered and

i!-

M
' K t. ijiuhincd 

was ritisctl I'll! ;,1I i,;

ion

i
■

I o sliile iliat wa-. 
most ot^SlenograpI ler vN'.'t.r

promoted a.s Superintendant, (BPS-17) due to combined seniority list.
However, explain that as per Bsta Code ihc Ictiglli of service for promotion of five 

■eeeui pnsnuin. ol'promciion of Budget Omcer .' Admini.siraiive CtTicer of 02^Yea,r.s which 
- -eervices ride.s. Now. we are informed from the solid source 

I'l’C cnndiicled for promotion of .Superinl.nulanl (BPS-i7i. 
icliignient sitnelioned has been i.ssnc (Ml llie date and 

betierit.

>'Caihill \r. 
w.js ii.-;!' »■

nn-orilcially dial fonr b.tlh name bail been ib'b 
in the meniioncd .dale.

were uniting Tor promolioa of liiglicr .seale as

'I

■i.!
•|. .1

No^v cv|-)l:niu‘tl l^>.| n 1'
■ ii

■ ■if>vc

'fitererore, humbly requested to your kind honor that we were con.sidercd for p'romoiicm u. ibc post

were pray for your long iil’e williof .Stipermiendam (BPS-17.J, for bene m retirement 057 humanitarian, basis and we !A ■
■ > V

.‘Tlinnking you in anticipolion:■

>
Daiccl 27-05.2021 • Yours ObcdieinK • 21^

■ ♦
1

I
■

1'
■f'l1. ,-'*•1- Mr. .Sudre Alum 

Assistant /Head Clerk -
2- IMr. Nowshad Khan 

■' Ass'islanl / Head Clerk
.t-* - '.r

I. “K • • ) •
CoiA forwarded for'informatioh to the:- 
I- ■ Chief Engineer (!Smi^RHE Department Kliyber Paklntmkhwa Pe.shawar,

'6
I'

.M I'.'-Sifth 
Assistant / Head Clerk

I 2. Mr. Nowsliad Khan 
A,ssi.sfairt / Head Clirl;

VTvrnTn
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