S.No.

Form- A
FORM OF ORDER SHEET
Court of
Case No.- 1246/2022
Date of order | Order or other proceedings with signature of judge T o
proceedings
e R— 3 e e et e
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Khyvher Palhtuldiwa
Sevvige Pril RT3 T

APPEAL NO. UL 12022 e

Mr. Aleem Gul, Junior Clerk (BPS-11), | mea 2R 7259 >
Govt: Deaf School Timergara, Dir Lower. / 4 '
................................................................................. APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar

5- The Director of Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.
..................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME

- COURT _OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
“WITH _EFFECT FROM JANUARY, 2012 AND AGAINST NO
_Aa=ACTION TAKEN ON THE DEPARTMENTAL APPEAL OF THE

e APPELLANT WITHIN THE STATUTORY PERIOD OF NINETY
DAYS.

LY

@;/S {\%RAYER
That on acceptance of this appeal the respondents may Kkindly be
directed to grant/allow professional allowance to the appellant in light
of the judgment of Apex Court and Notification dated 25.11.2019 with
effect from January, 2012. Any other remedy which this august
Tribunal deems fit that may also be awarded in favor of the appellant.

R/SHEWETH:
ON FACTS:

1-  That the appellant is serving in the respondent Depaﬂment as Junier
Clerk (BPS-11) quite efficiently and up to the entire satisfaction of his

superiors.

2-  That the Institutions of Special Education were working under the control
of Federal Government and after the Provincial Government enacted
‘Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa
Province before the commencement of 18" Constitutional (Amendment
Act, 2010) for all intents and purposes. That in this respect Notification

- dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special



Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as
ATITICXUIC e e eennnnnnssscassensssssssssssesesensasossssssnasosssssnsnsssssnanssssss A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide

- consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the

employees of Special Education declared entitle for receiving the Health

“Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as aNNEXUIe....cvvvieviiinreriiinererannereennnee C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Lop1es of the Salary Slips

" are attached as ANNEXUIC. e euusssnnsnrnnrnnnsnnsntrruresiateesasesssssesssssnins E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued

“directions vide order sheet dated 19.09.2018 to the respondents, Health

Allowance shall not be deducted from the petitioners. Copy of the order

of Peshawar High Court is attached as annexure.......oceeveennenncennens F.

That in light of the directions of Peshawar High Court, Peshawar, the

- Social Wlefare, Special Education & Women Empowerment Department

move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet

for appropriate order. That the provincial Cabinet approved Health

Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as anNEXUrC..ceeveeerereerarenesansesasnenns G & H.



That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
~ Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18" Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as anNEXUIC..eseeeeeeesssssrssccesocssscssnssanaanns I.

That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ATNIEXUTIC e v eanenssssossssssssssssnssssssossssssannessannsssonssssosssssoessccssnss J.

10- That;appellant feeling aggrieved and having no other remedy but to file

the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance

to the appellant is against the law, facts, norms of natural justice and
materials on the record.

B- That the appellant has not been treated by the respondent Department in

accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

C- That the inaction of the respondents is discriminatory and is clear violation

of fundamental rights of the appellant duly conferred by the Constitution of
- Pakistan, 1973.

D- That the respondents acted in arbitrary and malafide manner while not

allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department. ' .

E- That as the act of the respondents is illegal, unconstitutional, without any

- legal authority and not only discriminatory but is also the result of malafide
on the part of respondents.

F- That appellant has the vested right of equal treatment before law and the act

of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.

G- That according to Article 38 (e) of the Constitution of Islamic Republic of

Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,



",

R

therefore in hght of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant

may be accepted as prayed for.
APPELLANT

ALEEM GUL
‘ /
THROUGH: )/ |
MIR ZAMAN SAFI
ADVOCATE

CERTIFICATE

It is ceruﬁed that no other earher appeal was filed between the parties.
: M Ve '
DEPONENT

LIST OF BOOKS:

1-  CONSTITUTION OF PAKISTAN, 1973
2- - SERVICES LAWS BOOKS
3-  ANY OTHER CASE LAW AS PER NELD
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. /2022

 ALEEM GUL VS ' SPECIAL EDUCATION DEPTT:

AFFIDAVIT

I Mir Zaman Safi, Advocate‘High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents

~ of this service appeal are true and correct to the best of my knowledge and belief

~ and nothing has been concealed from this Honorable Court.

ATTESTED | /OM

MIR ZAMAN SAFI
Advocate

High Court, Peshawar
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'BETTER COPY OF ANNEXURE-A
No. F, 11-19/2011-Coord (Pt)
.. Government of Pakistan ,
'Mlmstry of Soclal Welfare & Speclal Educatlon

Islamabad the & Apnl 2011

NOTIFICATION
On reorganization of Federal Sectetariat in pursuanc‘e of Constitution (Eighteenth
Amendment) Act, 2010 (Act No.X of 2010) the following' Centre:s under the

- Ministry of Social Welfare & Specnal Education are transferred 'to the Social 'A
Welfare & Specml Education Department Government of Khyber Pakh unkhwa '

' Spec1al Educatlon Centres for Mentally Retarted Chlldren D.L Khan

Spemal Educatjon Centres for Hearmg Impalred Children, Swat.
‘National Special Education Complex Mardan. - '

Vocatlonal Trauung Centres, for Disabled person, Mardan

Special Education Centres for Visually Handicapped ¢ Childr: en; Kohat _
National Special Educatlon Complex (PHC MRC, VHC & HIC) Peshawar ,
Hostel Facilities National Special Educatlon Complex Peshawar. _
Vocational Training Centres for Disabled Person’ Peshawar. -

Special Education C entre for Vlsual]y Ilandlcapped Children, Charsadda..
10.Special Education Centre for phys1cal handlcapped Chlldren Abbottabad

R R I R R

(Muhammad Altaf)
Section Officer (Admin)
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_ A:slalcd that fihancis
© No. 2(13)11-21"011
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" Sceretary €
~ 90-days.”

NSN

Sl ordet to: meet the Jendg of justice,
;_apﬁropn:uc “that recovery of the- Health Allow.mcc alrcady

e paid to the. cmployccs is recovercd aflc a speaking order hus
been p.umd by tlic lcamcd Scerctary . It is c.xpcctcd that tlic . -

3 -'.5(.5’ o 5:13'(1&)\:5/201(.'. cre. with M5

or “eligibility shall  be,

uiken  into
light of ’

M.mm of cuch

it would e

ADD shall. pass a spwkmg ordcr prcfcrablv within .

’ .\‘.\‘x-

The .S‘x.u‘slur) ("/\.\‘:l-)l) .lllv.r perus unL- llu ru.un' xmd mlnmlm(_. the

opportuuuy ol' h(.dl'lllL'
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'appcllant b
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A the rulcs \-oxd ab- inilio .u\d "dirccted the. AGPR to xccovcr llu. said

’Allowancc from their salancs m casy, msinllmcms. ‘

1

cing. cntitled to . Health- Allowansc being

covered’ under catcgory of Health Personpel, the said | v

order dated 21.03.2016" by .
therelort, be sct aside and it be dcv.l.u'cd thiat the uetion
-of respondent No. ] in swithdrivwing the said ..llowatw.

and rccovery thereof from the salarics of appcll.mts,

malafide, illcgal

N pocmlumm..
fanciful and capricious. and that arc catitled
the- same, from the d'\u. it has bccn ‘withdrawn and!

sloppcd from p.xymcm L

3. Thc lc.xmc

appcll:mls bcmg Federal”
A Consmuuon of the Islamic chubhc of. l"akwhn. ‘
"Sccuon 2 (b) of Cw:l Scrvants  Act, 1973 werc c,nmlcd to all pny and’

" allowances pn.s\.nbv.d by Fedei C-ov\.rmm.m for its uuplcoycu- ¥ 1|ﬁ1;cr-

cmplovmcnl of Federal

nnulw.ﬂmn of \l\u Finanee lesmu.

P 1 '
18 u w3
ATTHERRE - |

geddral &

el u:‘. 3'.«":

:ucd 06 02 2012 was’
ol Ilq.\l(h Allmv.mu. to .\ll h(.ath pu's.on “'ll m'

2 but d..spllc Uy \.ud st

rcspondent No.l. may

violative af principlcs of locus|
umust. unrcasonable, - -arbitrary.|
10 receive|

unfair, -

d’ s.ounsc.l fqr lhc. appcll.mlS asgued 'th:i e

240" of

973 and covcrcd undcr

govnrmm.nl S;rvanls \mdcr l\mclc

{ dlrccuvc camamcd m Mlmstr) of I'm.mcu O'M:_'

unambxguous nnd cluar'ly 8

C'rovummuu i l}l’S ‘Schess

A el ammmempmae hess = et .
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the .\ppdl.mh were 41911:;\!&..(!_ of ;l.hcf; '




- fall pndrr the detinition of hmldn paisanncl because hc..'lllh pcr;onm.l meant.

Jin.the. hcallh scctor and mcludcd in Schcdulz.-l It was »I'urllxcr submiitted tha

'sub<cqucntly that: D:v:sxon senta rcfcrcncc to the Finance Dlvmo 2] lo scck|

‘samc on [4 03 2013 on.the grouvd “that lhcy were mvolvcd in d\c‘ process

'commumc.mon o AGPR cony cw,d sam.uon of the Health- Allow.mcv.. to-

- -.ubsc.qucnuy dm.onunucd .nl ter verificition ol uuulcmuu in ordt.r o

submitied h\- rc<ponduu Nn....th.nt heaith .|Ilm\':mcc was g:.ranu.d wxlh (lxc

'.;s-m! bcncl‘ ls ln SUPPO"I of lm vuszon. ths l

37’(R)CS/’01J. ll7(v_l. H!s7 li'i') m l"Sl(l\)(.,S.’,?.Ol) & "331 Lo

40*(1{)CSI"016 :md pr'\v(.d l'or the - <anu. relicf” Thc lc.nrncd counsel

vd:cmcmly argucd tha uu. .‘..spondt.nl-l‘ mance Dwmon wens hlmwm., hot

and cold in lhc same breath ..< on the onc. h.md xl h.uJ .xdmmul hic cl.um o!'

' lhu .lp,u.l...m.. in para S ! l..;.u arawise. Conni 1.~. siled iinahe ]1---"1h,

Solda

lslamahad Hzgh Court, lslamabnd wlulc. on lhc olhu h.md. llu.y du.lmul

" the same (.l:um vide-onder L llt.d Zl 03.4.016 e con(-.ndc(l that lhc bcnuﬁl
-once yranted and acted- upnu had created a vested n--hl Which. u)uld not be
_ wllhdnwn mnla(cr.xllv. in violation of pruu:lplc of matural” justice, The
mlc-nmcd counv.l lnr llu. .-mwll.ml lasily’ .u(,uul that impugned nrdc.r\ wc.n,

‘\'oxd ab. mmo. caram- -non-judice “and having no sunctity . ol Inw as

\\llh(lrnw.ll K4 \mpp.q, or '..al.uy .unnuulu.l o punishiment wlnuh n.uuld not

be .cw'xrdcd withogut adopting the duc prm.c“ nl Favwwes puwulul ulldcr llu. )

(mvumm.ul Seevants (15 Hu.'c.m.y uml Dl'.uplms.) l\ulv..\ 1973

. i
4. - The: appcals “crc rc.w;lcd by llu. rc:ponduus ll wm stategl

lhn( the said nllowam.c “.m st .ulmn.'.uhlu to the appcllnnu. as (hcy did uj}?

a person who hcld a pos( in'tny institute or organxzauon dchvcrm 3 services .

the Hca!th Allowancc wiis :zllowcd prov:..nonallv to the Appellants by the
AGPI\ on the basis ol' C/\DD Division’ s letter dalcd U6. 03.2012 buy

its concurrence for admtssab:hly of I-lt.alth Allowancc which ugrcltcd the

-of. cduc:xuon. lnmmg and rehabilitation nr disabicd: \.lnldrcu .md persons [

with ch\.lblluu.s ‘and; hc..nu.. muld not-be dccl.ucd as- hmlxh P rsonm:l o

becomc’ uuuh.d for the ;.mi .llluw.mcc. The CADD' on’ 13. 03 2013 in its

DGSE cmployccs withaut c.mcun-cncu of th¢ Finance lesn.n ‘and the

Af' PR made provisional - raymeni’ o the - appcllams, whxc.h was

L)rcvcm the misuse ol lhls a'lmxam.c by non-catitled pcr:.onm.l It was -

. . «a,*-,'-ﬂ.t'.""."'\
- ,-".T‘:'.—. £ H
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L lhru. lt.du"dl Govnmmcm llospululs i.c. P-;Lxst:m Anstiwic of' Mudncalv

. @ . S d . o ) o 5 ‘.- ¢ ‘(-) . 573(!()(.\/20!\» cte. wullM l's. ,

npprm’-ll o: tic’ l’nmc Mnusxcr. lhrougln H] summary 'spt,cshcally movcd Tor

e :scu.m.c:.. l- G. Polvuluuc and N.monnl lnsu,tu(c of’ Rch.xblmauon Mcdxcmt...~ ’

L‘lu. D:rcctorxlc (mm.rnl of Spccwl Eduwu«m & Socml Wclf:rc, hcmg an-

ullu..ﬂmml body.. dc..lll \nlh lha procc:.s of cducauon. u-auung and ‘
; n.lmbxht.mon or dx..ablq,d cluldrcn and- pcxsona wnh dlsabxhucs \v!uch w.u»‘ e

c..lrru.d oul by a mu.h-vro{cs.wonal tc:lm mciudmg lc:\chcrs profcssmnal'i

| Parkh F. Lodh:. et vs Sccrcxnry Fm:mcc ‘were still pcndmg, before lhc

S S ‘ Wc huxrd thc lcamcd counsclufor the partxhs and pcruscd Uu. o

doulor\. adumm.lr.uur:., muu..tv..rl.ll il supportive./ .uu.ull.:ry stalt Jid nul

fall Within. lhc ambit of hcallh organization and could nat be- dcclnrcd as

*health pcrsouncl' n et e said allowanee, The u..spumluu Nu.J e,

AGPR in its parawns; comments submxucd that the identical cascs titled Dr.

,'Hon'blc Suprcmc Court of Paklsl:m.

rc'qor'd.
- 6. l’ln. lu..nllh .rllmv.mcc. v..qunl to anc lm.sxc rny or runmng ml.lry

was granlcd to ihe hc.lllh pc.r*mnm.l iu» the uupluynu,nl ol Federal
Gow..rmncm. m nres buu.nu.. ‘with LHu.l lmm 0t Ul 20]2 It. \V.l\ nuuh.

' :admxssxblc to non-ch.ncal cadres. In rcply to a qm.ry ‘raiscd by AGPI{ vxdc.

”

letter No TMIlb-Gd'CSHPIHl’S/ZOU 121186 d.ucd 12 03 2012 lhc

. chulauons ng of the’ I‘ mancc Duvnsuon wvide [12 O Nol 2(13):1{-2/2012- e
172 dnlcd 27 03.2012 lumxslu.d dc.l' nxhon of lhc health pcrsonm.l by stafing |

that *health pcrsonncl' mecant a persons who held a post in any institute or )
orgamznuon dchvcmu_, scrvices in tlm hullll ;u:&or aud mcludc.d in

»Schcdulc-l but did nol mcludc pcrsorr who was on d(.pu(auon to (hc

Federal Govcmmcm from any Provmcc or olhcr aumomy and who ‘was.on
contract, or.on work charged b'lSls or who ‘was’ p:ud from contmgcncxcs.

-The appcllams arc ncither clcpumuomsts lrom any Provmcc or olhcr

. aulhomy nor have -been. cngagcd on. commcx or on work charﬂvd “tasis. ol
- They are also not bung paid-from conlmgc.ncu.s. On (hc conlmry, thcv are

civil scrvants under M.\-UQII 2 (b) of he Cnvsl bcrv.mls Acl 1973 und e
dclwcrmg scw;ccs to lhc disabled chlldrcn 7 pcrsons. “The bcncﬁcmncs /
appcllanls compnscd of Acadamic and Admlmslnuvc Cadrcs. Accordmg
to the dcfmmon ('um:shcd bv the: l'mancc Dwnslon vulc Aheir v.o.- .d:su.d
27.03. 20!2 lhc appcll.mls ure ‘.nmlcd to hcallh nllow.mu:. In pur.\a-G &7
.undcr Facts of parn\vn.c c.ommcms filed bclorc the Hon'blc lslamabad Ihgh
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_ Tribunal. "Thxs scems to be d:scrunmatory trca(mcnt oftcndmg Arucu. 4 & ;

() . 565 Io 571(R)CS/?.0|6 cl\. \Vllll M. l'

Court. isiam.nlmd on: bch.m or Su.rc(ary Fi mmu.c DIVISIOB in Wul l’cuuon

No.4007.'20M it \\ as calc"oncally admxllc.d that in Apnl 20!4 Mlm..lr)' of"
C.-\DD agmu <ubm|m.d NI S/ l]Oa cnutmumg. a provmon ol R.s.lOO million
Cas.HPA 'for DGSL‘. for ﬁn:mu.ll y\..lr 2014 15 lmwc.vu' DEA relused to

cudon; the NIS. /. BOs and l‘orccfully duducu.d .m amoum of Rs.92.542.

million of HPA, lcavm" m.msa million__for- thc, pcmnom.r-; (now
= -'\m’c"ﬂm-) i.c. 24 cmplo\ u... who belonged 6 medical prorcssxcm and camc - ;

’undcr he cmcna of - cnutlcmcnl of HPA, as per DI-A (LADD)
undcrslandmg DO. lclu.r dated 09.05.2014 - “was xssucd by l"A s - |

Organization-to AGPR’ for stoppagc of HPA to non-catitled cmployc.s and

it was duty” of AGPR to takc action- on the said - letter and dccxdc"
- cnmlcmcm. It was prayed u:a( lhc pcliuon w.n .an aduumslmuw. nsuu: wuh e
. CADD & DC'SI.. llu.n.fnn.. llu. l “inance ')lV-l\lOl\ be. c.\c.ludul t‘rnm the list

of* rcspondcnh. Now the Finanec DIVl\Hill h.a\ come up ‘With - dlﬂ’crcm

stael, 11 is ot allowed lu .mpx;nh.m. and u.pmh.m. ‘No quc.nl n.ply has

been submuu.d by the rs.s,)onduxb- for duprxvml' lhc appellants of their .

lcgmmah. rights, I\ laq,o. numln.r ul‘ t.mplnyt.c.\. of llu. Federal Govurumcnl o

s'umlarl)' plaCcd. are gcum;, the said .1dv1nlnfc Why, lhcn. the appc.ll:m(.s

“ be dc.pnvcd 1\ not clear rmm what has bu.u \\'rmcn in thc conunien(s. before

the llon'blc l:.lhmab:xd lh(,la (..ouu lal.uuabad and’ the lcdual Scrvxcc

25 of the Constitution of klamxc chubhc of Pakxsum '1973. I‘urt.hc.r. the

..appcllanls have been dirccicd bv rcspondent No.l to. rctuud ‘the p:ud
- mmount whlch is against the prmcxplc of locus pocmlcnlmc bccausc the R

Hon' ble: Suprcmc Court ol Pakxsl:m lms consxslcnlly held thal lhc bcm.ﬁ

once granted and acted upon ; crc.alcd a vested nghl ‘which could not be
'3

wuhdmwn umhlcrally. in \'xolauon of natural justice, It.is an csl:xbhshcd

13iv that benelits reecived by, a cav;l wcrv:uu cvu: under c.rruncou:. mdu

'pns;ud by lhc compctcn( .xuumnly wulhoul :my l.xul( on the p.u'l n( uvul
<cn'ant could aot be - n.cm’crccl cvcn ir the lu.ncucs.nl order was '

_ sulm.qucmly \\ nllrdrawn or ruul'u.c( \\c arc rorulu:tl (&) l.lkb llus vicw in .

~the h«hl of lhc Juds:mcnl of Hnu'h!c Suprcmc Courl of Paus(un reported in.

PLD 199" SC 207. chcc. o tlus extcm, lhc xmpugncd ordt.rs are mot

legally su-u:unablc. .md liable to be sct audc

7. . Wc would like to makc an cmplns s on (hc Judgmcnls of thc

- Tnbunal in Appcals No.ZZd(R)CSI’OIS and 381 to 405(R)CS/“016 dalcd

(= a
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‘,: ! o . . .

.‘-' , 05.10.2013 .ma BER 12.201(» .\ho.r.m the \.onlrov\.r relating to l-h:ixlll‘a

a " Allowance has .drudv been: n.sulvcd When confronu.d with the said taci,

the fcspondc.nl\ lnw l"ulc.d 10 dcn\' the fact. As suc.h, the action ol the
r\.spnndcms .lppu.n‘; 10-he mwn..xsu.m in the light of the nlon.mc.nlxom.d
Judgmcms on account of Asiclz 25 of the Constitution which guarantees’ - L
;qu.xl vights nul equal puoxc\.uon of law for cvury. citizen. To cnsurc T
umfomm)' rule of wnum.my nust be .xpphcd whilce con:.ndc,nng the :asc N .
. wl the umwu.mc. sinee the Phatlile Ap\\ ool vidde i85 Jllgl"nl\.lll fn llw'
case reporicd as 1996 SCMR lle hus alrcady held that “rule ol good
. bo;‘.'rn.-uu,u d\.m.lm.Ls shai the buu.('us ol the ;.ml d\.ualon be- l.)slbl'ldb(._l to - : ' .
vther civil servints also. who nmy not bie partics o the hubnuon. mstwd ofl ] :' o .
compcllmg them 10 approach the Tnbpnal or any- othur legal forum. I-lcpcc. : o : .'.h‘!
" § the claim of the appcllnnts is rcq'.nrcd to bc dccxdcd on thc same analogy I v !'!' :
" principle as framcd in thc cases of Dr. l"arrukh Fiaz Lodhi :md othcrs by lhc 1 ' i:"-’ H
Tr;bun;l yxdc ;lsjudgmcnl dalcd 05 1. 2015 11 01 2016 and Ya. 12 201ﬁ S ,?". -
S 8. I'orcgomg in view and lollowmg thc rulc of consxstcncy, thc - L' ' e

impugned orders dated” "l 03.2016 und 25.03.201(» ‘are set .mdc zvuh

* direction 1o the respon

dents 1o c.ommuc. the Health Allowancc .xln.ndy_

.~.mu. ..Ul-. und o refund all deduction m.ndc in

c gritnied Lo Ul\. appetlants
: ‘ »omph.mu. with the uupubuul uulu‘s within' @ pu'uul uf’ une munlh from

the e the o copy o’ this judpient is rev civaul in their uffice. .\mu. the min ‘ ;

.o ' ) Cappeals. h.wv. l’lu.l\ .l\:\:(.pl\.d. iMisc. Potitions wre .;l..o .u.cc.pu.d ‘

. 3

' Y. Judgment to apyply .nll m; mh.d .lppt..ll\ mutatis: mul.mdls. '
3 10. - 'l'hcrc‘ shall be no order as ) cosls.- o L . R
. . . b .

: : _ , ‘ : LS

- o 11. ancs shall be mformcd accordmgly - : ot H‘-:S;:t' .
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. BETTER COPY
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05.10.2015 and - 14.12:2016 wherein the conitroversy relating to Health
" Allowance has already been resolved:: When confro'n'ted.with.-the'sai_'d fact, R
the respondents have failed to deny the fact. As such, ‘the - action of the' -

 respondents appears to be inconsistent in the light of the aforementioned

" judgments on account of Article 25 of the Constitution
‘equal rights and equal protection of law for every citizen. To ensure
¢ of consistency must be applied while considering the case of

- other civil serv

‘the appe'llanté._ Since the Hon |
reported as 1996 SCMR 1185 has already held that ~“ru_le'.' of good S

‘the ‘claim of- the appellants is’‘re
-analogy/principle as

which guarantees.

uniformity, rul
"ble Apex Court vide its judgment in the case ..

governance demands that the benefits of the said deci
-ants also, who may not be parties to the litigation, instead of
compelling them to approach the tribunal of any other legal forum.. Hence,

equired to be decided on the same

sion be extended to

framed in the cases of Dr. Farrukh Faiz Lodhi and- |

others by the Tribunal yidc its judgment dated 05.10.2015, ll;'Q [.2016 and -

. 14.12.2016.
8. Fo'rgoin{g_ in view and. follbwiﬁg'thc mle' of cbrisis-tericy, the impugned orders
' dated 21.03.2016. and 25.03.2016 are set aside with direction to the. - !
respondents to ‘continue the Health Allowance already granted to the
- appellants since 2012, and to refund all deduction m_ade in compliance with
the impugned orders within a period of one month from the date of copy of . *
this judgment is: received in their office, Since the: main appea’-f have be .1 :
.'accepte‘d Misc. Petition are also accepted.: ' R o h '
9. JUdgfnent to apply all the titled mutatis mutandis. - L o o
" 10. * There shall be no order as to costs. S
'11. Parties shall be informed accordingly. - i o
" ISLAMABAD S g ”~
18.07.2017 » A o
| L M/% ' b



. Muhammad Attxquc ur Rehman o 5
= ete. | o < (m CA.811/2016) i
v . R Respondents(s) l‘ |
, B0
For the Appellant(s) Mr. Sa._]ld Ilyas Bhatti, DAG e s I
(in all cases) . ' Syed Rifaqat Hussain Shah, AOR - o
‘.. Ms. Saadia Kanwal, S.0 Fin. - o i S
. Mr, Abid Hussain Channa, S.O0 Fin: . = | - ?% b
" Mr. Sajid Javed, Asstt. Legal Fin. -~ . = B A
- Mr. Abdul Razzaq, AAO MEG a TR
. Rawa.lpmd1 ’
For the Respondent(s) n—person ' ‘ »
For the Respondent(s) Mr. Muhammad Ilyas Lodh1 ASC- .. o it ' l
(in C.A.216/16) Malik Itaat Hussain Awan, ASC. - : _ S
Amicus Curiae: . ' Mr. Muhammad Makhdoom Ali o : .
* Khan, Sr. ASC "~ S I
, Mr. Sikandar Bashir Mohma.nd ASC e
Date of Hearing - ° 17. 01. 2018. TR
JUDGMENT B ‘ L

Tl ey

UMAR ATA BANDIAL, J.— By leave of this’ Court

‘gra.nted on 23.02. 2016 0142016 and 12. 12 2017 in the

s AL i A b S s

several connected appeals before us, the appellant Federal
Government cha]lenges the Judgments dehvered on common -
. questlons of fact and law by the 1earned Federal Servxce Tnbunal

~on’ 05.10, 2015 1l 01 2016 and 18. 07 2017 The Judgments ,

. ,:.:;A- m g mma g o am ey e
FBLS A S A T RS TR RO I L

unpugned in the connected appeals declare the respondent
'employees of dlfferent 1nst1tut10ns functmmng under the |

'AD1rectorate General of Specxal Educatlon (“DGSE”) to be entxtled

g UL SEUT - Sy o

to payment of Health Allowance granted by the Federal

_ Government v1de its Ofﬁce Mernoranda dated 04 02. 2012 and o o N
06.2.20 12 These Memoranda are 1ssued by the Fmance D1v131on S :

(Regulatmns ng) Government of Pakxstan pursuant to

approval granted by the Prime Mxmster under the Rules of S R
R P

Business, 1973 It Would be useful to reproduce the two : “




. memoranda containing the terms and conditions for the grant of

T A

I Health A.Howance to ehgxble personS' B

Government of Pahsta.n
'Finance Division
- (Regulations Wing) . ) ‘ - :
E.No.Z(lS)R-2/2011 , xslamabad the 04t Feb,2012 . - S

Subject: € g HOC ALLOWAN UALTO .~ B ; S
. A Y I OF S : ' 4.

ONE_BASIC_PAY AT _THE INITIAL OF THE
SCALE TO THE HEALTH PEEEQENEL IN BPS .

. SCHEME

R TGO

e

: ) ’I'he undersxgned ‘is directed to say that the
- QOrdinance No.VI of 2011 that sanctioned the Career Structure for

Health Personnel Scheme (CSHP) ‘has lapsed on 26.12.2011.
Accordingly, CSHP is no longer in the field and all health personnel )
have consequently reverted to -the BPS scheme. In order to L
compensate health personnel for the loss of benefits sought under :
CSHP while preserving their: status as Civil Servants, it has be¢n
decided by the Federal Government to grant adhoc allowance equal . - .
to one basic pay at the initial of the scale to the health personnel . . o 8 %
_ emplo f Federal Governiment, in BPS scheme, with L : IR
effect from 1% January, 2012. This will be in addition ‘to theu' S N
. existing pay/allowances in BPS Scheme. ST o 'j SR
Thxs Dwmlon s OM No. 2(13)R—2/ 2011-698 dated 1'7‘h . '
November, 2011 may be treated as mthdrawn w.e. f 26.12.2011.. o C :
Sd/—- :
" (M. Munir Sadiq)
Deputy Secretary (R-1)".

s e pomg o —in e,

.

k¥ . '

“Government of Pakistan =
Finance Division ‘
(Regulatlons Wing)

£ ERtsEE S s mtees e o

.A FNo 2(13)R-2/2011-777 ' Islamabad the 06t l7eb1ruary,2012 ) :
FFICEMEMORANQQM T ' ST o 3 i

" GRANT OF ADHOC ALLOWANCE EQUAL O ONE.

Subject: o
.. .BASIC PAY.OF RUNNING. §ALARY TO THE HEALTH . o

'PERSONNEL IN BP§ §QHEME

)In‘ contmuatxon of Finance, Division’'s O.M.
No.F.2{13)R-2/2011, -dated 4.2. 2012 it has been decided by the

Federal Government fit of on basm ay_of . A D B
Health All ce th ~_personnel ‘in_the : o | 5

ployment of Federal Govemmcnt, in BPS scheme, with effect » e 2
from 1st January, -2012. This will pe in addition to their e,xxstxng ) _ ' i s
allowances in. BPS Scheme. Also grant of stipend: amounting to = v : o
Rs.50,000 per morith to the postgraduate residents and Rs.24,000 o -

per month- for House :Officers respectwely wef 1. 7.2011 wil - . o

continue. A
» / » . . . L Sd/__
a . {Manzoor Ali Khan)
Sr. Joint Secretary (Regulatxons)

{emphdsis supplfed)

>
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-2.' "Learn'ed.Deputy Attorney General has contcnded"

A

that the Health Allowance granted by the Federal Government is’

avaulable tp health personnel 1n the employment of the Federal -

e BPS scheme at three hosp1tals estabhshed in

.Govemn‘aent in th

S.xpreme Cou t

loimbebwiid




Islamabad , namely, Palnstan Instxtute of Med1cal Sc1ences

(“PIMS”), Federal Government Polychmc (“FGP”) and Nat10nal

Instltutlon of Rehablhtatlon Med1c1nes (“NIRM”) The employees

at these hosp1tals do not have a career structure in place a.fter

the Caréer Structure for H'ea'lth Personnel' Scheme Ordmance, 3

2011 (“Ordmance”) lapsed on 26 1. 2011 The Health Allowance

' was accordmgly granted by the Federal Government as-a form of

compensatlon It is clea.r from the two memoranda dated
. 0422012 and 06.2.2012 reproduced above that the Hea.lth
Allowance is granted to “health personnel However, “he
'.composrtron of the catego:-y of employees that are ehglble for the
beneﬁt has not been- prov1ded therexn The respondents who are
several hundred in number are unrepresented by counsel In

view of the fact that a’ large number of employees are a.ffected by

the instant controversy, the Court has sought ass1stance frOm :
Mr. Muhammad Makhdoom A11 Khan, Sr. ASC and Mr. Slkandar
Bash1r Mohmand ASC as am;cus cunae 1n -the matter |

,Mr Slkandar Bashn‘ Mohmand ASC made able subxmsswns-

before

l

docurnents' on record Wh1ch sunphﬁed the controversy

appreaably

',3. It transp1res that an Ofﬁce Memorandum dated

| 27 03 20 12 by the Fmance D1v1$1on (Regulatxons ng) clanﬁes,

that the term “health personnel” used in the: above mennoned

memoranda bears the meamng

Sectlon 2(b) of

contents of S

service prov1ders who quahfy as health per

categones of serv1ce prov1ders are

,Schedule-I shows that five

‘the Court that hlghughted 1mportant facts and. .

g1ven to that expressmn in -
the Ordmance Th1s deﬁruuon refers to the" :

chedule-I to the Ordmance wh1ch spec1fies the-

sOnnel A perusal of :
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ey e

oa ‘classified as health personnel namely Doctors, Alhed Nur.,,.s. R
BN . 6‘;/,_’,“ g - . .
. ! Paramedics and - Support ‘The services specxﬁed under the @

categories of Paramedlcs and Support mclude Teachers, i -4
ud1ov1$ual Operators, Techmcxans, L1brar1ans, etc E
‘ 4 | ‘The-_ admm1strat1ve Mm.lstry fo ~ the '. health = - o 1 | ”
mst1tut10ns of the Federal Government at Islamabad is the‘ : . . ] | F
Ministry ‘of Capltal Adrmmstratxon and Development D1v1$10n . o 1 .: '1
(“CADD”) It 1s an adrmtted fact ‘that v1de order dated. |
. 13.03.2013 the Ministry of CADD granted the Health Allowance ' R : : t
to the employees .of the DGSE and 1ts alhed speclal educatmn - :,‘ ' ;
.' centers/ msututwns mcludmg Natlonal Trust for the D1sabled '
(“NTD”) and the: Nattonal Councﬂ for Rehablhtatlon of Dlsabled :
Persons (“NCRDP”) Th'e ' respondents - 'were ther_eby
acknowledged as beneﬁc1ar1es of the said grant and were paid \ l
. the" Health A]lowance with effect from Ol 1. 20 12 untd ;
# 27.10. 2014 when the Finance D1v1$1on mformed the Accountant - o ﬁ ‘ |
_ General Palnstan Revenue (“AGPR”) that only health personnel' '. ﬂ ‘
workmg in Federal Government hospitals and chmcs were B A' - _ l
qualified to "CCCIVC the Healtn Allowance The AGPR' | | :i j
| correspondmgly mstructed the DGS‘E to stop payment of the - . l{ . : |
said allowance to 1ts emplovees ds no budget allocatlon for the - | I L
said emolument had been made in the ﬁnanc1al year 20. 14-15. o ' ‘
5. The d1scont1nuat10n of the1r Health Allowance was' o ‘ : :
taken to the Islamabad High Court by some of the respondents. ﬁ o ! ' ;
Vide order dated 17 9.2015 the tearried High Court referred the -~ i i
.'chspute to the Secretary CADD for passmg a speakmg order ‘_ o
| thereon, and t111 then restramed recovery of past payments of | . E
" the Health Allowance from the affected employees of DGSE and ’§ [ k
o allied centers The Secretary CADD heard the partles and by
~ _
. | ai'l:'-':'?
: ‘Semvr Coury .
ouprerk: s\:aa"": 2




order dated 21 3 20 16 re_]ected the ent1t1ement of the

“.,,/‘
’ espondents to receive ‘the said allowance The prmc1pal ground

of his decision is that employees of the DGSE were engaged in

the process of educatxon, tralmng and rehab:lxtatmn of dlsabled

chlldren and therefore d1d not fall w1th1n the amblt of a health

,orgamzatlon The respondents successfully challenged thc sald. :

order before the leamed Federal Serwce Tnbunal Wthh has,

. inter alza, by the Jmpugned Judgrnent dated 18. 07 20 17 declared.

‘that the re‘spondents are entttled to the grant of Health
~ Allowance. .

‘6. B - Learned Deputy Attomcy General has’ 'contended
| that a.fter the 1apse of the Ordmance that had provxded a career
structure for the doctors, ‘nurses and paramed1cs workmg in
‘PIMS FGP and NIRM the Health Allowance was granted by the
Federal Government as compensatlon to the sa1d health

personnel He -Was, however, -unable " 'to show . any

ontemporaneous du'echon 1ssued by the Ministry of CADD or:’

' the Mm13try of Fmance that restr1ct-=d the grant of the I—Iealth

Allowance to the clalmed employees of the three hosp1tals

spec1ﬁed by h1m As already noted above, the deﬁmtmn of health

personnel: provided in. the Mmlstry of Fmance Ofﬁce

Memor

unhelpful to h1s plea .
7.  We -have exammed the defimtmn of f‘h’ealth

personnel adopte

Section 2(b) of the Ordmance whlch is to the followmg effect
"b) "health personncl means & person who holds a post in any '

institute of organization ‘dellvering services ‘in the health

sector and included in Schedule-l, but does not. include: - - -

) al person who . is on- deputat\on to the Federal

rnment from any Provmce or other aut.honty, .

Suprehe Goi r‘c*~
- istamahsd

[*3

andum dated 27. 3 2012 is w1de in scope and therefore.

d by Sald memorandum dated 27 3 20 12 fro_rn o
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. i
- = ‘. i) a person who is employed on contrac't; or on work S ‘i :
R charged basis or - who is paid from contmgencxes '
| 8. It is noted th t the foregomg deﬁm'aon of health
personnel covers persons holdmg posts m any jnstitute or ' g
' orgamzatmn who are dehvcnng semces in the health sector that | x
are included in Schedule-I to the Ordmance Learned Deputy TR {
Attorney General was: unable to d1st1ngu1sh the respondents, | s 5
| who are employees of the DGSE and alhed mst1tut10ns/ centers, o '_ ‘- d o §,
.NCRDP and NTD,’ from the pararnedlc and support sta.ff - ‘ ‘
._pos1t10ns. that quahfy as health personnel accordmg to :; - uj:'
Schedule-l to the Ordmance It is not demed by the appellant 3 | ‘T
- that educatmn, tr'a:,nmg and rehablhtatmn of d1sabled persons _-‘:_“ o : ) L
are SErvices prov1ded in the health sector. ’I‘hese serv1ces fall :' _-v RS 1 - L :
' W1t1:nn the terrns of Scheclule-l to the Ordmance and therefore | : ‘ : g :

the prov1ders thereof quahfy as health personnel

o AU TR AT LR S S
ooy rpes e TR e ST R BINE

9. Accordmgly not only do the respondents fall w1th1n

the 'cat'egory of persons who are, in terms of Fmance D1ws1on

Memoranda dated 06 2.20 12 and 27 3. 20 12, ehglble for grant of g
‘the Health Allowance but the1r entxtlement has in fact been o BRI

_ adrmtted by both the. Mlmstry of. CADD and Muustry of F1n mce

n this respect the aforementloned letter dated 13. 3 20 13 1ssued_ E - :. .

by. the Ministry of CADD is referred Also the a.fﬁdav1t of the .: IR

Secr‘etary Finance, Government of Palnstan ﬁled m the

slamabad H1gh Court pursuant to that Court’s order dated

1 P e Sk A T

20 3.2015 passed in, Wnt Pet1t10n No. 4007 of 2014, spec1ﬁcally

Arecords that the proposal approved by the Pnrne M1n1ster wdq,,g; - o

2 did’ not restnct adn11551b111ty of the s ..

e PTF LT TR

Summary dated 25 1. 201

Health Allowance to the personnel of the threc hospu:als LA

or that reason the Fman.ce

'\%/ (1dent1ﬁed by the learned DAG)- F




R e NI LT

T Evision Memoranda dated 04.2. 2012 and 6.2.2012 madé'tae |
S LR allowance avallable to all health personnel employed by the '

P

-

K Federal Government in the BPS Sclreme

10. As a result the said allowance was pald to the

T T e AN

health personnel of the DGSE and its. allied ms‘ututmns untll s

ST

.27 10 2014 when the Fmance D1v151on mstructed the AGPR to

confine the grant of the allowance to employees of F‘ederal o

2t s S EL e S e ettt e
T NTERRS S et Tt Sl
S
2

Government hospltals and chmcs This mst:'uctlon represents

rely a change of. opxmon wh1ch is.. not occas1oned by an . S i

AATITN ST

amendment in the terms of ehg1b1hty for the Health Allowance -
: Therefore, as the Memoranda dated 04.2. 2012 06 2. 2012 and
27.3.2012 1ssued by ‘the Fmance D1v1$1on, Government of
Paklstan stxll hold the ﬁeld in the1r ongmal terms, there is no

Vment in the obJecuon by the learned DAG to the entrtlement of

the respondents to ‘claim and rece1ve the Health Allowance

FROEE

“11. © " As a secondary and also tenuous argument learned o .

Deputy Attorney General contended that the Health Allowance is B £

o ST T

granted under executwe fiat w1thout any statutory backmg

" A

therefore the same can be w1thdrawn by. the Federal Government

e. That is clearly a ﬂawed contentlon It is adm;tted" '

] of ehglbﬂlty to

at any tim
that grant of the Health Allowance and the term

receive the same were determined by the competent authonty,

M1n1stry of Finance in accordance with Rules of Busmess of the

Federal Governrnent The ongmal terms o1 the sald lawful grant

' stﬂl hold the ﬁeld These were acted upon and payment of the

I-lealth Allowance to the respondents has conferred a vested_

stances, .the executlve is barred '

nght upon them. In such cxrcum

by the rule of locus poemtentlae from umlaterally rescmdmg and - '

retnevmg the beneﬁt avalled by its rer‘1p1ents Reference is made




j : ¢ .‘
Muhammad Himavatullah Farukh1 (PLD 1969 SC 407) and’

The E;glneer-m-Chlef Branch vs. Jalaluddin (PLD 1992 SC5 |

207). Therefore w1thout a change of the terms of ehg:lbxhty for
the Health Allowance even the prospectlve exclusxon of the
. respondents from rece1pt of the beneﬁt shall consntute arb1trary '

' and unlawful actlon | | .

12. the cxrcumsta.nces, yve do not ﬁnd any error or s
:defect in- the u'npugned Judgments of the leamed Federal Servme
'Tnbunal dated 05 10 2015, 11.1. 2016 and 18. 7 2017
' Consequently, ‘these appeals are d1srmssed and the ent1t1ement
.of employees of the DGSE, alhed 1nst1tut10ns/ centers, NCRDP

and NTD to receive - the Health ‘Allowance is afﬁrmed

.,‘Sd/ - Mzan Saqzb Nwar, C’J
Sd/ . Umar Ata Baudtal J
,_' Sd/- I]az wl Ahsan, J
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B ﬁceofthe |

Accduntant Genéral

- Khyber Pakhtunkhwa Peshawadr
Phone 091 921 1250-53

T
No HAD / Allowances / Corresp / 20 17- 18/ 4‘-22 Datcd 19 04 20 18

.- The Bré.nch'Ofﬁce'z",
_ Pay R011-4 Sec_tion.‘- .

ENT DA’I‘ED 17 1 2018 PASSED

Subject: .. OMPLAINCE OF JUDGM

IN CIVIL APPEALS NOS 1631-2112[2017,216[2016 & s

6-811/2016 BY THE SUPREME COURT OF PAKISTAN.

W e

£

1 am. d1rectcd to . cnclose heréWith a 'copy of __A.O(TM)

" No. TM(F)/T-40/Health Allowancc/2017-18/138 dated. 05.04.2018
alongthh Honorable Supreme Court Judgment for further cornpha.nce .

‘under mtu'natlon to AGPR Sub Ofﬁce Peshawar accord.mgly

s Zi8 LT n B . .k

'. D:\My Document\HAD Sectiéq\éomplaint: rega.rd.clloc_ .. .
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-,
, | . A omc&op THE '
) ACCOU\UANI‘uENERAb PAKlSTAN REVENUES
SR _ - . 'Sub-Office - : .
o (ZED & , . PESHAWAR
sy | : PhNo (091-9211278),FaxNo 091-9211301
No TM(F)/T’-40/Health Allow.l2017-18/ /}~Z | Dated: 05.04.2018

Office of the Accountant General,

- .To, i : s
\/TheAccountsOﬁicer(HAD),_ S @

: 'Subj.e:ct:

- Khybet Pakhtunkhwa, Peshawar,

APPEALS NOS 1631

) SUP&EN[E COURT or PAKISL&

. Please ﬁnd enclosed herethh the Accountant General Pa]ustan Revenues.'
| vIslamabad letter No-’IM/18-64/ercular/2017-18 Vol-B-III/589 dated 12. 03 2018 along-w1th its

_ enclosures on the above subject

" -Co Dy forwarded t0 Accounts Oﬁ‘icer (TM)'
- G-8/4, Islamabad

" compliance report before the court. | o o

_ The Supreme- Court has made the anployees of Dxrector Gencral Spebia) :
Educatnon its allxed institutions/ Ccnters NCRDP and NTD cntltled for I-Iealth Allowa.nce -
Hence, thc Dlrector General Specxal Educatxon has been transfcrred ‘to Province under 18 th .
ent and become a Provmclal subject It is kindly fequested to take the rchISltc actwn onv .

amendm
the above. noted sub_]ect judgment under mtxmatlon to this oft‘ ce for onward subnussnon of

/s,,—a*

A

NTS

AC .
%(AGPR Sub Office Peshawar; C

/"

" ACEOUNTS OFFICER (T M
- AGPR Sub Office Peshawar

DA 1ATIM New Doth20 oef

oﬁ‘ice of the Accountant General Palczstan Rcvenues .

st N el G, L a1 et ey e et
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B e
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PESHAWAR HIGH COURT PESHAWAR

1

‘ FORM ‘A’
FORM OF ORDER SHEET

Date of Order
or Proceedings

- ORDER OR PROCEEDI'NGS WITH SIGNATURE OF
JUDGE/. JUDGES :

1.

19.09.2018

, Court ‘laws, however, takmg lement view,

2 personall

' W P No.4301-P/2018 with Interlm Rehef

' Present.. _ ,Mr Muhammad Khursheed Khan, Advocate

.eounsel for the pentloners

Mr. Moeen-ud-Dm Hamayun AAG for the
respondents

TLTN
Desplte dlrectlon of this. Court dated 1 l 09.20 1 8,

the Advocate General Ofﬁce falled to check thc relevant

""consequences of the xmpugned letter dated 03.06.2018. -
Today, the learned counsel for the petmoners producéd

another letter dated 14 09 2018 whereby the Dlrector Social

Welfare & Specral Educatlon Depa.rtment desplte‘ repeated

remlnders of Accounts Ofﬁcer has failed to provnde the

requisite,admrssrbrhty of health pmfessronal allcwance from

system under object head of health allowance is still awaited.

has exposed hrm hable to. be dealt with under the contempt of

the becrotary

Fmance Khyber Pakhtunkhwa, Peshawar s 'du'ected to

y appear | before the Court and explam hrs posmon

ATT

EXA ER

Quarter i.e. respondent No.2 and apprise the Court. about the :

Fmance Department and release of budget throagh .sAP '

The letharglc and dxsobedxent attltude of the concerned ofﬁcer'

D

' Peshawar ngh Court
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| To come up for heering on 04.10.2018.

' » Intenm Relief

........

Notlce for the date ﬁxed In the meanwhlle

&

Professzonal health allowance shall not be deducted from the

petltloners

77é

-2-‘-—5----!1.-..‘2.4— ’-“
AREL G 2.45.;“ |

[

'« Ayab~ Hon'ble Mr. Roo

+ai-Amin Khao & Hon'ble Mr. Tostice Qalandar Al Khan.




LN - y o
N N E A c*cwt".\.w INT OF KHYBER Pk
I~ ¥, F - ZAKAT, USHR, SOCIAL WELFARE, Si
o SN & wor u.w :.--mpowz:n WIENT DE
Mgt ) . P ‘
SUMMARY £ or’ PROVINC!A[-. CABINET -
- Subject:- - DRAWL o-'F'l-n?.:,A.l,j_jjg;l ALLOWANGE BY THE SMPLOYEES OF

Dlrectoratc-:— General of . bmwra

SPECIAL EpucAT;oN

NAZEER SI-’/-\H vs COVEr’Nm:l\T CF KHYBER

. WP.No0.430/20123
PAKHTUNKHW.A

Before the "18"“' constitutional amendment the. emoloye‘es. of
Edu*ation Islamabad were allowed .and since
dar iho SD(‘!FUII:\?S/,

—me~

\V\)l 1\5 ‘n\_} ll(

01.04.2011, 'lftc: the 'lS”’"ﬂm n\.mc‘nl they - were
. -

Social Welfare DPP:\rt'ﬂnnt Flwhaer = \mm.' P, T Ui cseiiiing aned whes

,()I;O‘..zu12 the - peliticne \.f/err-; ﬁc—:cewung Fleain Professiomal Adiowanic sV lato
_ Finance Division (R-.-.gu.atlun";"\'.g‘z*.g‘,, Islamabad Notificatian (Annex-i).

- the petmoncr., nlled a sc*vncc‘ appacal in l'CdC"Gx.o\ rvncc,

" (Annex-l). s

’ ) . R R N )
2. ‘This cdlowmca was stopped by Federal go.verrr’c. CEn F‘.L(JJ;’(J!:‘,[QI\/

Tribunal,, Iul-mu.smcl und ‘

on 18 O/.2_OI/ the l—edcral Ccf\,:ce Frmunal ccuducl m (avcm. ot ihe pc.n:zormrs

. oy
[T

‘

'3. The Federal; Governn“en then challengcd the Jucqmem / dcmlnlnn of -
lho f'cdual Service l'nbunal i the Supreme Court of Pakistan bul llm upm (,L)url

- olbo decnded in favour of the pel.t oners (An_nex-.ll).

. '_‘4.‘
'()overnment of Khyber Pm< nun Knwa, the emp! ovees of Specxa{ Sducat ion WCFc

. jaruest of Social WelfazJ

A‘ter shlftmg LhC s 2rvices from chcral Goverrmcnf to -Prb\'/incialj

allow“rce prov' |onaﬂy an 13.06.2018, the Accounmm Oﬁcer .

receiving the said
’h\'bcr' Dak...um(' w’a has wn tten a

(PR 204) - office of the Accoun‘“* General,

letter to DepuLy Commnssnonu Peshawar with g
that budget

r*ooy to ’\lroctor Sdc al, Weha'
for fhe Hc_l h /Jlowmcm hasg

and Secretary, Financ : Dcpumn ant t
been allocated but the same ha s not-been uoloaded to the SAP (,umpmcr Syslem |

il date. Accountant Ofﬁccr (P ) further’ clar:ﬂed tnat the Accou Lant C;unmal

l
Olfice has released thelmaymex.t Hcallh Allowance) te these empluyvcea rm Ihe
IDepa."m*.cnt in. cr“mphancc. of the Jud mc‘nl ol .J.unumc

“ aurt of Pakistan dated 1;7.'01.2u‘| g, provlslonaUy and subject to xts EJ(Jrlll“bll)HII{

l'il'
H
H

-



 gubject:- ‘DRAW

from Ftnance Depa

:'b,udget is not been uploadeo

_" 5. Accordmgly the emp\
under art\cle-199 of the\ oonstnutlo

' Auapcnsxon of the above  mentioned |

' dhm tc‘d the Sccrotary. Fmanoo Ne partmcn

_ Sc,crctary Finance. Departmen. aopaared be:

'honomblc‘ court dlrcctorl 'th* & cncrotary, Find nee Dvp.utmvnl lh.n th Utk mn ol

- Heallh 7 Al\owance shal\ not be dpdumed fro

' 6. - o Fmally in comphanc«, W
-Court peshawarl th

- lettef MNo. SO(th)I

‘to move. @ summary belng the

~courls

GOVCR\M TUNKHY
7AKAT, USHR, socwn; \!\!ELFARE,’-SPEC‘.AL =pUCATION
& wowd ; =P OWERMENT DEPARTMENT o

L O F EALTH ALL owmcz B( THE EMPLOY ey GF
SP"‘C\ALEDUCAHO\‘ Ly U

rtment Khyof' Pa‘Khtunkhwa and th'_at'\f\,n‘c‘ 5 the released |

o the SAP Systpm the pavmant ot Healtn o

. Allowance will be stopped (Anne,\ ; ,)

oyees of Spemal Educataon nnx—d a wnt petmon '

etter of Accountant Gcnmnl Khyber

pakhtunkhwa and fo,r',.fconti'nuaﬂon of Health Allowance. QN 19.09. 2018 I’ fn "

Honor:\b\e Court in ‘the >le](.(‘[ wiil
t, Khybor Pa\\htul.khwn \o pe vmnn\\y

c]\'thir sheet lSSUCd by thc pcul\r.m tho: uc\url -

\h( coul mduu e

L

pefore the: court‘on 041 10, 2018., In complmncc \A,n‘

nppmal
fore thc court on 04 10 2018 und lhe

m the petmoners (An-nc,:_-_v,) .

[
!

|th the ordus of Honorab\o Poshawar High _

e: Secretary rmancp Department requcsted Vlde nis' o‘fﬁce

FDI&'\-’>521/2013 dated 01 10.2018 advasmg this . depanmc nt,' :

A"n mlstratwe Dcpanmcnt aftc tho»ough "m'\lybl_ )

for the approval,to Chief l‘\mm&e- 1\hyber Pakntunl\hwa (Annc -Vl)

7. . pursuante to the o(‘chr of Pcshawal High court Posnawar'dated
ber Pal\huunk"\wa is roquestod 10 anow the

04. 10 2018, the chief M\mstor Khy
tlm Honmnhln

fealth /onwanco to - \ho po\molu o and nmplum,n:l \h2 oxdm O‘.
; . ’ . ) A- ‘: N ‘

Ty

n of PakzsLan 197” and rcquos\cd !or o



GOVERH MENT OF KHYBER P/\‘(HTUNKHWA

...‘-—-_._.__

ZAKAT ~USH§R SOCIAL WELFARE, SPECIAL EDUCATION
' & WC MEN EMPOWERM}:NT DEPARTMEN 1
| SUMMARY FOR ‘DQOVINCIAL CABINET R
. R . N l " . ) ) ' C N
Subject:- DRAWL O F-' HEALTH Al LOWAN"E BY THE EMPLOYEES OF
_ SPI—C!/\I EDUCATIOI\ . : HE e
WF’ No. 430/2619‘ NA?!‘”_ IJAH VS GOV!“PNMFNT Ot' I\HYDEE
PAKH'I UNKHWA ‘ , :
. X
8. On the observ |ons of l‘= 1ance Departmcnt the’ depc.rtmonl ol Soninl
llu. Financo Ian.ulniunl'

Wullnrc‘ responded and puovudcs the e qux.,xtc mfornmhon

Kivyhen - 1% nl\hlnnl\hw.1 puopo..u Ll it the '.,ub]u,l Lase m.\y b;. pl m}(! balore e
Provincial Cabinet for approprzah. orders with: chdld to the appzoval ol Uu- 3] mpm.uu': '
llowunce in light-of Gourt L'JP( itsion .mnnm-lh the is ‘.-I_.ll} ol owe sa—p.-lyumnl_ .np! alhor: nlliod

matlers: (Anncx-vn)

9. - The Chxef Mxnnstu }\hybcr Dakhtum\hwa in P‘.ra-'70 of the summary has, .
alroady accorded Jpp:oval lo plage the subjoc issuc, bolow the meei: 1\1 ol l'mvm(‘ml]

C,«mmel for app.oval plmae

v
" L
ta ihe

10, The 'Proyincial Catinet is récuesiad to aliow :h: “Heaith Alicwance" )
T . . o ‘ . - b ——— . .
petitioners and implemeant the Sretor of v Honamiio Conrd. N \\
. : . i L / /
AT fo / ' /
| R '77 =Y 5 4
L - ,4 A A
' (r\lU{xl\Ml\'- NOTOREES < -:-'-‘-*\') : :
§ B -~ . Secret cn"V to Governmant of Khyber Pai .‘L,m\nw a
/ . S Zakat, Ushr, Social Welfare, S \,ml l:r'uC’:‘lon &
')x T . Women Empowerment Dco:uhn’-.u
. .



GOVERNMENT OF xnﬁmmgm'mﬁmiwa : o |
'r_:S'mBmsaMEN'r AND ADMN: DEPARTMENT . | o /.
, " [ CABINET WING ) e :\,k 2 |

' No.SOC(E&AD)9-24/2019 -
Dgt-‘gd Peshawar the 28™ October .

e e

?_-9.}_‘:’?:“-..4;_._;

. The sgcrctary_td Govt..of Khybcf Plthtunkhwd o
Zakat, Ushr, SQCial Wellare, _Spécial_Educatio_n & quén .

Department. -

JECT: DECISION OF THE MEETING OF PROVINCIAL CABINET
ATED 22.10:2019. = o eSS

DATED 22.10.2019. .

rSir, S
decision of the .

chmmansmp of -

| am directed fo forward herewith the following

ting of Provincial Cabinet bheld on 22.10.2019 under the
»f Minister, Khyber 'Pakhtunkhwa‘ for implémentaﬁoa B
"ENDA ITEMNO. 16 — — — _
PAWL OF HEALTH ALLOWANCE BY THE EMPLOYEES -OF SPECIAL
CATION WP.NO.43012018 NAZEER SHAH VS GOVERNMENT OF KHYBER
WJKHTUNKHWA S I e

cision of the Cabinets - |

N 5

At!,owanfce to the dévcwed‘empléyees'iof o ‘

The Cabinet approved Health
f one running basic pay-

pecial Ed ucation 1ﬁ§ii‘m;iaﬁs at the rate

Zakat, Ushr, Social Welfare, special Education & |
Women Em owerment I

[ am to reqﬁc’st fhat an i‘mplemen’tatidn report of thc Cabiaet‘ -

scision as req'uifed unde'i‘ Rule 25 (2) of the Khyber Pakbmrqmjva‘ Go\{esz_ament : -

nles of Businéfss, 1985. may. kindly be .'f'ur'nisbed on top ppgr;ty basis _‘.t.o' the

abinet Section, Administraton Department..  veme L |
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Dated Peshawar e 25-11-2019

NOT!HCATION oy
NO Tipm—— _5B3

~ FD;SOol\—H)B-712019 n pursue anc
‘No 811/2016 titled Muhammad Atrque-Ur-Rehn‘\an

pakistan through Secretary Caprt-al Admimstratlon etc,

pakhtunkhwa (Provmcral Ca
rate of one running pbasic paY to
Education lnstrtutrons from the date of

Pakhtunkhwa

The ‘above Sald alIOWance
Specml Educatlon lnstrtutrons of Khyber Pakhtunkhwa devolved unde~ 1

Amcndmuu

« of the Supiuno Court of Pakistaly: Clvrl Appoal

the devolved employees working in the Specral
therr devo\utron to Provrncial Govt of. Khyber

wrll be admrssrble on\y ‘to the. emp\oyees of -
8"‘ Constrtutlonal )

‘Secretary to Govt of Khyber Pa'kh'tur\khwa
Fmance Department o

Endst‘ No: & DateE\.en ‘

Copy is forwarded for rnformatron ond necessa'ry ac‘tionj to rh-e:-

.1'4cou'1tant General Khyber PaKhtunkhwa, Peshawar o

principal Secretary 10 Chief Minister, Khyber Pakhtunkhwa,

Principal | Secreta ry t to Governor, Khyber pakhtunkhwa. ‘

Secretary to Social | Welfare; Specral Education-&Women Em powerment Deptt

Directar. * =MiU, Finance _
PStc Minister Finance. Khyber ¥
pSto Secretary. Finance Departme
pPSto Special Secretary. Fman‘c‘e D p
PAto Addmonal Secretary

0. l\fraster File.

“@@ﬂ@wewm

& Others e Federal Government of
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. Respected Sir,

To, | :
' The Director of Somal Welfare, _
Special Education & Women Empowerment Department
, Khyber Pakhtunkhwa Peshawar ' :
Sul;jeet:' o ] DEPARTMENTAL APPEAL FOR GRANTING/ALLOWING HEALTH

ALLOWANCE TO THE' _APPLICANT . W.E. F. THE DATE OF
DEVOLUTION OF- THE EMPLOYEES -OF SPECIAL EDUCATION
INSTITUTIONS TO THE PROVINCIAL GOVERNMENT OF KHYBER

PAKHTUNKHWA i.e. JANUARY, 2 2012

¢

With due respect it is stated that I am the employee of Spec1al Education

o Department and is serving as Junior Clerk at the Government Deaf School, Timergara,

Dated: 27.07.2022.f .

Dir Lower, quite efficiency and up to the entire satxsfacuon ‘of my superiors. That the
Provmmal Government approved Health Allowance at the rate of one running basic pay

1o these devolved employees working in the. Speclal Education Institutions from the date

of their devolution to.the Prov1n01al Government. That the employees of Special
Education Instltutlon under the Federal Government were receiving Health Allowance _'
which had been stopped/deducted from their salaries ‘against. which those employees

| preferred service appeals before the. ‘Federal Service Tribunal, Islamabad and the. same

have been allowed in favor of'the employees vide judgments dated 05.10. 2015,

11.01.2016 and 18.07.2017 and the employees of Special Education Institutions declared
entitle for receiving of the health allowance. That the respondent Department feeling
aggrieved from the. judgments of Federal Service Tribunal, Islamabad filed CPLA. No. -
811/2016 with title of (Federal Government of Pakistan. through Secretary Capital

'Administration etc; VS Muhammad Attiq Ur Rehman & others) before the Hon’ble

Supreme Court of Pakistan and the same has been dismissed by the Supreme Court vide
its judgment dated 17.01.2018 and entitled the employees of Special Educatlon
Institutions for rece1v1ng of health allowance." That it is pertinent to mention that the
Government of Khyber Pakhtunkhwa Finance Department issued Not1ﬁcat10n dated

25:11.2019 in unplementatmn of the judgment passed by the Hon’ ble Supreme Court of

Pakistan in C:P No. 811/2016 and" approved. Health Allowance to the employees of
Special Education Institutions of the Khyber Pakhtunkhwa from the date of ‘their
devolution to the Province. That in light of the judgment of Supreme Court and
Notification dated 25_.11.2019 the apphcant time arnd again requested the authority.
concerned for the grant of Health Allowance in light of the Principle of Consistency but
no reply has been recelved from the quarter concerned. That the applicant feeling
aggrieved from the inaction of the authority concerned by not allowmg/grantmg Health
Allowance 31mllarly to the other emplqyees of Special Educatlon Institutions preferred _

" the 1nstant Departmental appeal before your good self for the grant of Health. Allowance.

It is therefore most humbly prayed that on acceptance of thJS Departmental'v '
appeal the concemned authonty may very kindly be directed to grant/allow health
allowance as per directions of Hon’ble Supreme Court of Pakistan and Notification dated
25.11.2019 of the Finance Department from the date of devolutlon to the Provincial

Government of Khyber Pakhtunkhwa ‘

' ALEEM GUL, Junior Clerk, '
‘Deaf School Timergara, Dir Lower

v




WAKALAT NAMA

BEFORE THE KH YBER PAKHTUNKHWA SERVICE T RIBUNAL,

PESHAWAR
OF 2022

' / (APPELLANT)
// 22y f | (PLAINTIFF)
7 (PETITIONER)

VERSUS
(RESPONDENT)
Speczal Educatzon Department (DEFENDANT)

I/ V/ /4/4@’” / u// -
Do hereby appoint ‘and constitute MIR ZAMAN SAFI,
Advocate, High Court, Peshawar to appear, plead, act,

compromise, withdraw or refer to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, without any liability

for his default and with the authority to engage/appoint any other
 Advocate Counsel on mylour cost. I/we authorize the said

Advocate to deposit; withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated. / /2022 @24//

CLIENT )

-

A%CEPTED
MIR ZAMAN SAFI
ADVOCATE

OFFICE:
Room No.6-E, 5’h Floor,

-~ Rahim Medical Centre, G.T Road

Hashtnagri, Peshawar. N
Mobile No.0333-9991564
0317-9743003



