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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
Kiltia:::c:‘:_a_witvl Iivwa
APPEAL NO. (247 12022 oq
. l)lury Y u.,____,l,_ﬁié/
Mst. Bibi Nazira, Manager (BPS-18 | e =
ger ( )s b "“‘%&—

Special Education MR & P.H.C District Nowshera.
................................................................................. APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar

5- The Director of Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar. o
..................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA

- SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT _OF_PAKISTAN AND NOTIFICATION DATED 25.11.2019
WITH EFFECT FROM_ JANUARY, 2012 AND AGAINST NO
ACTION TAKEN ON THE DEPARTMENTAL APPEAL OF THE

- APPELLANT WITHIN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:
That on acceptance of this appeal the respondents may kindly be
rk“’ Ato-da directed to grant/allow professional allowance to the appellant in light
TEO-L2Yf the judgment of Apex Court and Notification dated 25.11.2019 with
effect from January, 2012. Any other remedy which this august

oepistrag
>3 9\ oo, Tribunal deems fit that may also be awarded in favor of the appellant.

R/SHEWETH:
ON FACTS:

1-  That the appellant is serving in the respondent Department as Manager
(BPS-18) quite efficiently and up to the entire satisfaction of his
superiors.

2-  That the Institutions of Special Education were working under the control

of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the F “ederal
Government were declared Civil Servants of the Khyber Pakhtunkhwa
Province before the commencement of 18™ Constitutional (Amendment
Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special



<

Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as
ANNEXUIE e ureenenrarenrnenrenensnssesnsnssosnsnssns e cevees Al

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally ‘stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the IIcalth
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD fto receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as ANNEXUTIC...euerureereernerssassersreencnneane C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached aS ANTIEXUIC...vereseenrrnceserereiassrnsernsasncsnnsssssssesesone E.

. That the Government of Khyber Pakhtunkhwa Finance Division illegally

stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High

‘Court, Peshawar, whereby the Hon’ble Peshawar High Court issued

directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order

of Peshawar High Court is attached as annexure........oeeemeveeeeennnenn F.

"That in light of the directions of Peshawar High Court, Peshawar, the

Social Wlefare, Special Education & Women Empowerment Department

‘move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa

for approval and the same has been placed before the Provincial Cabinet
for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as annexure....c.ceeeveeesen. cerresbesesssnaras G & H.
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8-  That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18" Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as annNeXUr..ceeererieererrereresnnrernenarennanenns I.

9-  That 1n,11ght'of the decision of the Prov1n01al Cabmet,‘ Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ANNEXUIC.ueeseesrernsesnsessasassnsasons Wetestessentsestsntsnarennrasairsesaennes J.

10- That appellant feéling aggrieved and having no other remedy but to file
~ the instant service appeal on the following grounds amongst the others.

GROUNDS:

A-That the inaction of the respondents by not allowing the Health Allowance
to the appellant is against the law, facts norms of natural justice and
materials on the record.

B- That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic

- of Pakistan 1973.

C- That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constltutlon of
Pakistan, 1973.

D- That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department.

E- That as the act of the respondents is illegal, unconstitutional, without any
legal authority and not only discriminatory but is also the result of malafide
on the part of respondents.

F- That appellant has the vested r1ght of equal treatmcnt before law and the act
- of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.

G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.
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H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Spec1a1
Education Department. '

I- That the petitioners seeks permission of this Honorable Court to raise any
oother grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for.

 THROUGH: .
MIR ZAM)
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal'was filed between the parties.

"LIST OF BOOKS:

]-  CONSTITUTION OF PAKISTAN, 1973
2. SERVICES LAWS BOOKS
3. ANY OTHER CASE LAW AS PER NEED
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BEFORE THE KHYBER PAKHTUN KHWA SERVICE TRIBUNAL
PESHAWAR

- APPEAL NO. 12022
BIBI NAZIRA VS SPECIAL EDUCATION DEPTT:

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court. ‘

ATTE"TE ' | , <
&2 | uz@

MIR ZAMAN SAFI,
Advocate
High Court, Peshawar



-~ 'BETTER COPY OF ANNEXURE-A

No F, 11- 19/2011 Coord (Pt)
s Government of Pakistan R
Mlmstry of Soclal Welfare & Speclal Edueatlon

Islamabad the 1Sl Apnl 2011 -

' N.OTIF-ICATION |

On reorgamzatlon of F ederal Secretarrat in pursuance of Constrtutlon (I:lghtecnth
'Arnendment) Act, 2010 (Act No.X of 2010) the following: (,entre> under the .

-Mlmstry of Socral Welfare & Special Education are transferred to the Socxal‘.k S

Welfare & Special Educatlon Department Government of Khy ber Pakh unkhwa N

Spec:1al Education Centres for Mentally Retarted Chlldren D. I Khan
Special Education Centres for Hearing Impaired Children, bwat

“National Special Educatlon Complex, Mardan:- ~ :

Vocational Training Centres, for Disabled person, Mardan o
Special Education Centres for Vlsually Handicapped Childr en; Kohat e
National Special Education Complex (PHC, MRC 'VHC & HIC) Peshawar
Hostel Facilities Natlonal Special Education Complex, Peshawar

- Vocational Trammg Centres for Disabled Person Peshawar. Co

. Special Educatlon Centre for Visually Handicapped (,hlldren Charsadda
10 Spe01al Educatlon Centre for physwal handlcapped Chxldren Abbouabad

\0.00.\19\?9.4>wa~—‘

(Muhammad Altaf) -
Section Officer (Admin)
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S¢cx cl.u’x' Finance- Dn’lsmu .md AC'I’R Isl.uu.\b.xd

D.m: oflnsuluuon . 04. 04 20!6 cle.

Datc of hearing . : 17.07.2017
Date of Judgmcm :18. 07 2017 .

. Before: Sycd Raﬁquc Iluasnm Slmh, and -

N L SRR L Sycd Mulammad I-I'mud Mcmocrs._
) © Present:. Mr Muhummud Anwar Mug,lml Advocatc l’or L'u: B
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- o Sycd /sl—c-llu.nmn Kumx. . /\sasl'anl‘ Au'hu.y

Gt.ncnl for-the rcsponduus with M/s Arshad Anjumi,
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. pcmxoucn .(now .lmmll.xnla) on - 14.,03.2010 p.w-«.d the order dated
© 21.03.2016 and - dcchn.d lhc CA&.DD‘s lclu.r d.xu.d 13.03 2016' '

-al!owmg llc.xllh :\llow.mc;. 10 llu. DGSL unpluyw:. uul.uv['ul ajminst -

- lhc rules, \'oxd .\h initio .md du’cc&cd the AGI’R lo u.covcr llu.. said

Allowancc from their salancs m casy ms&allmcms

the fol\owmg praVcr‘ -

3.
3 appcua

- Con%ut
tion 2 (b) of Civil Scrvams Act, 1973 werc’ c.nmlcd to all po
derai Government for its -..mploycw. ¥ u’lhcr -

Scc!

allowances pn.m.nbc.d by Fe

stalcd

'No.2(l3)R-21"011 d:ucd 106.02. 2012 was’ \mambxguous nnd ¢

- shpuhlt.d admissibility

cmplovmcm of \-uh.r.\l Govurmm.nl in i

i
notification of the ¥ inanee Dwmun. the .\pps.ll.mh were duanu.cl ol the.

In this backdrop. “the appclhms filcd the msmm uppc:\ls with

. “Il is, therefore, most rcspcclfully praycd u\at,thé- )
appcllant being. catitled to Health - Allowan:c. being
covered under category of Health Pcrsonncl the said |y
_.order, dated” 21.03.2016- by . rcspomh.n' No.l may
_ therelore, be set aside andd it be declared that ihe action
“ef respondent’ No.l in- withdrawing the suid s.llowam.a. ;
and rccovery thereof from the ‘salarics of. appcllams,
malafide, illcgal, viofative of principles  of’ locus|.
pocnilentiac, unl‘axr, wnjust, unrcasonablc, arbitrary.
fanciful and capricious and ‘that ‘arc chtitled o reecive|
the- same, from the d:\lo. it his bccn withdrawn and

* stopped Jrom p.xymcul S L

The - lc.xmcd counsc.l l'or llu. appcll.ml:; argued. 'Lh'\} the:

nts bcmg Federal govs:mmz.nl Survanls undcr Article - 2

uuon of the Islamic, chubhc of Paku.hu. 1973 and covered mdcr

that ﬁn.mcul du'ccuvc comamcd in Mmlatr) of l'm.mcu OM

ol llc.\l(h ‘Allowance. 10 .\ll hmllh purbon

Sl’h S\.lu....u. but d \pllc ll z.vsgl'id 3

i kel Beeiete maieempnam e v sne
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lcnmcd counul lor tm.

\'ouJ

\\uh«lr.’lw.ul / \(upp.q,z_ of -.ul.uy
be .|w1rdc&l Mithout

(;ovumm.m bt.r\'.mh (1 Hu. W

a4,

lhn( the s.ud “allow:,
- falt pmlrr e desinitdon

-‘l pcrson who lxcld a pos( in any

its concurrcncc for adnii

“same on [4 .03. -2013 on. the grourd ‘that llu.y were mvolvcd in

with (hs.lbllldc.s

become anh.d for llu. a..ud .llluw.mcc.

DGSL‘. cmployc:s wnhnu( cur.currcncc. of the ‘Fin

I\FPR

\ubscqucnl'l.y -dmconlinucd
prcvcnl the misusc of thls n'lm\an\,c by nou-cnmlcd pcraoum.l

submmcd h\' c<pondc.u No... lh.u hc.mh .lllow

' '}'_t:,.;sam bcncl’ Ls.

ab

made provmmml

In suppo"l ol hn X
’ appcllnms tcfcrr-:d n the ;ml,gmuu..
:sOS.ZOl'G‘amI 14,12, mo p.l
7’(R)CS/"01.:. ll?o i
o 40*(1()CS/’0!6

. \-d:uncmly argucd th

.

, wuhdrawr. umlmcr.nll\-. m \'ml

uuuo.

< The nppc::ls we

< of cducmlon. (r'uning nnd rch

pl r
lslamabad N;gh Coun, Is]
“the <amc c.l:mn vndc

Ilh7

unlu‘ d.xlv..d 2! 03
oncc nnntcd and acte

.|doplmp the due prm.c“ ol |

T of llb"‘tll

ﬂ':\'mcn-

v}

Ll’SlOll

5oal l..s.u ,.:\..u\'lsc. cu.l

cnr.xm-nmu-yuhcc and

-

s, on llu. one, h.md it h.nd

amabad wlulc. on thes

.n'm('

:xllowcd provis mnaltv 1o the
AGPR 01’1 the basis of C/\DD Division's fetter dalc
subccqucnuy th

(hc

:.'7.%:.

no s.mu

rc rcsmcd by the I’CSDOH(](.IIN l( W

ance was Lot .ulmuuhlc. to the nppcllnnu.

institutc or organlzatxon dclxvcnn 3
"in the. hcallh scctor and mcludcd in Schcduk,-

the Hcauh Allowancc Wwis

alnh(n(mn of disahiéd- \.hnldrcn
:md hulu.. -..nuld not-be declaged ay- huauh B
The CADD on’ 13. 03.2013 m its]

commumc.mon to AGPR wmcwd sam.uon of the Hcalth- A!low.mc:n. o

appcllams.

4(R)C.V""f)l
HS‘) u) I‘SI(I\)Lszolb & 381
:md pr'wul for Ilu. <am-.. relicf? Thc lLﬂFlICfJ.

at the .c..spond(.nl I‘m.mcu vamon \

vas blowing hot
and cold in thc same hrv.uh

.,.016 llc. con&.ndcd thar the'
d upnu had ch.ucd RY

ll\' ol

.mmmuul o pmuslum.nl which cu

asg thcy

peisenncl { because lu.:xl(h personnel mea

I.It was. I'uruu,r submiitted tha
.lpp(.ll'ml' by tig
d 6. Ou..ZOIZ but
al wasxon cc.nt a rcfcrcncc to lln. Fi inance Dwmox (o seck|

SSlblll(} of Ht.allh Allowancc whlch u.grcucd the|

.uul It

.-mcc valsn.n andé the

-wh u.h

.uu.r vcmu..umn ol uulllcmuu in ordu‘ {o

lrivw .

as stated

SCI‘VICC—.;

.hc process |

rzonncl to

Xl was -

the lt.ol"llt.d s.ounm.l tor lhc
ol l'brdn(cd O: lO "015 11 Ql.-QlG.

.-.sca in Appc.al-; No.2 5,867 tn

counse!

.ldmu(ud ".Ju: c]:iixh of
H\.‘n u! 'hw “-‘:::"‘IL

othu hand, llu.y du.lun.d

bcm.ﬁl

ested n--m wlm.h u)uld nol be

atlon of prmczplc ot‘ 1w l(ur.ll Justice,
.nppc.ll.ml l.le .u(,uu.l th

as
uld not

e pmvulul umlcr (lu. ‘
m.y nml l)l:.upluu.) l\ulu 1973

i
i
|
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s«.s to. 573(lc)c.snuxu. ste. wuh ™ l's. J

- npprm'.tl o: the’ l'mnc Mum.u:r lhrough a summar)' spc,cshcally movcd Ior R

) ‘_Um.o. l udur.xl Govgmmcnt lfosplluls i.c. P'lkxslau Thstitie or Medical
: !scu.m.c;. l- G. Po)uhmc and N.xuonul lnsutulc or Rchabnhtalnon Mcdxcmc

:"‘F"'- nu. Dxrcs:lor'llc (xuu.ral ol‘ Spccml E(Iuv.:mcm .S‘.. Socml Wclf.wc,

.uluc:ﬂmnal bod).. d(..lll \ulh (lm~ﬂrocc§s o(’ cducanou. Lrammg and

e

- n-lmblm.xllon or dx...xblgd cluldrcn and- pcrsons with dxsabxhlu.s. whlch wns

bcmg an--

u.m'u.d uut by 1:mu(u-1rot'cs.~.xonal tc::m mcludmg xcachcrs profcssxonnls.

douor\ :xdumu..tr.llur:.,. mxm..u.rx.ll and suppartive / .mull.u-y stalt Jid nul'
fall’ within. lhc amblt of health orgamz:mon nnd could nat be- dcclarcd as’
- *health pcrsonncl' w et lh(. said allowance, e rc..spumluu NuJ i.c’
AGPR in its parawxsu commcnls submitted dxat the 1dcnucal cascs lulcd Dr."
F:u‘kh F. I.odlu. cte” vs Sccrctary Fmancc wcrc stxll pcndm(, belore ch |

.'Hon blc Suprcmc Court of Paklstan.

_ 5 .Wc l;card_ gl;!q ,Ig:;mcd_ éounsétgfoi thc,'}':ar.tiés and pcruscd &hu .

" . récord,
o G. ‘ I‘lu. lu..alm ullmv.mcu t.qu'ul to anc Imuc pny ol' runmng ml.lry

was granlcd to ihe hc.mh pc.r*mnm.l in the uupluynm.nl of l~¢..dc|.|l
Govunmcm. m RITON 'u.lu.mu, _\\'llll lTedt lmm ()l ()l 20!2 It was mmlv..

- admxssxblc lo non-ch ucal cadres. In reply toa qm.ry r.usc.d by AGPI{ vxdv. f. -
‘letter No.TMMS-Gd/CSHPIHl’SIZOH 12/186," ‘dited 12.03.2012, . the _ -

chulauons \Vmg of lhc l‘mancc Duvzszon vide u. O Nol 2(13)1(-2/2012-
172 datcd 27 03.2012 lumxshud dc.ﬁmuon crt' the. hicalth pcrsonm.l by smlm;,
‘that 'hcallh pCJ’SGnUCI meant a persons who held a post in: any institutc or
organization. dchvcnnL, scrvices “in - uu. lu..xllh scelor and mcludc.d in -

Schedule-], but did not mcludc pcrson \vho was on dc.puxauon to the |

Fedcral Govcmmcm l’rom any Province or othcr auu;omy and who. was on
coatract, or.on work chargcd b"lsns or who ‘was: paid l'rom contmgcncxcs.

-The appcl!ants arc ncuhcr dcpuxauomsls lrom any Provmcc or other

. authority . nor have ‘been; cngagcd on contract jor on work char'vvd Lasis.
Thcy arc also not bung paid. from conuu(,r..ncws. On lhc commry. lhcv are
cxvd servants under :u.ulmn 2 (b) of the CMI bcr\'.mu. Acl 1)73 mxd are:;
dchvcnng scrvtccs to the disabled children’ 7 persons. ‘The bcncﬁcmncs /
appcllams compnscd of Acadcmu. and Admmlstr'uwc Cadrcs. Accor«ng
1o the dcﬁmuon l‘umushcd bv the Finance Division vxdc lhur u.o. dated *
27. 03 2012 lhc appcll.mls ure Lnllllcd o hcallh nllow.uu.c. In ‘purns-6 - &7 )
‘under F acts of parawnsc comunients filed. bclorc the Hon'blc Islamubad Xngh

T ) “ﬁn{\r;\-ﬂf"-g‘LEs
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. as.HPA ‘(’or DGSE for ﬁu:un.ml ycar 2014: 15

- appcllnnl..) i.e. 24 cmplO\ \.c.'. wilio bclqngcd 10 medical prcfcssxon and camg - .
. under the cn(cna of cnutlcmcnl

Trlbuna] “This scens to be dlscnmmatory (rcalmcnt of!cndmg Aruch. 4 & '
- 25 of the Consluuuon of X<lamxc chubhc of Pakxstan 1973 I‘un.lu.r the
<-nppcllants hiave bccn dxrcucd b\' rcspondcnt No.l to. rctund the paid

4 undcrslandmg D, O

. u W3as duly of AGPR lo takc action- on lhc said" lcttcr and dccxdc
. .cnmlcmcnx. It wm prayed lhm the petition was :m ndmxmslmuvo. xssut‘ wull
. A CADD & DC'\I.. llu.n.ﬂnru the e “inance Dwmon he' excluded l'mm the fist

’ lcgmmat\. ngh(s. A !arg,c. numbu' u(' uuployt.c:. of llu. Federal Gow.rnmcn(
: <umlarl)' placcd. arc geuing the said .tdvm(apc \Vhy. Lhcn, the appc.”anl.s

“be dc.pnvcd is not ¢lear. fmm wln( hm. been wmtcn inthe’ conunents befors

() . 565 to 97"(R)CSI?.0!6, cle. \wlh M. l's

Cmm. 1siam.dmd on hch.m' ol’ s'.ucnry l-ummn DlVlSlOB in Wul l’cuuon
N04007.“2014 it ms calcroncnlly admlut.d that in Apnl 20M Mam..(ry ol
CI\DD agmu su.umm.d NiS./ BOs. -confaining a prov:slon of Rs.100 million
or | howc.w.r Dl'/\ It.lll'-l.d to

cndonc lhc NIS I BOs and forccfully dc.duc(cd .m amoum of Rs.92.542.

mxlhon ot' HPA lcavm" Rs7.458 million__for- thc. pcuuom.r-: (now

of HPA,- as  per DI'A (LADD) '
lclu.r datcd 09 0s. 2014 wsucd by I‘As o

Orgamzauon 1o AGPR for stoppagc of HPA to'non-catiticd cmployc.s and

was

of rcspondcnlc. \Io\v the Finaneg ansmn ll.l\ come . \lp ‘wWith dlf!'crcnl
“standd, IS non .allow(.d lu .qspmb.nu. “and r;pmh.lu.. No- lu;_,lc.ll rs.ply has

been subnmu.d by the ru,)onduu:. for d\..pnvmu' lhc appellants of their.

the | lou'blc lsl:unabnd llu,h (.ourl l:.lumabnd and the l-cdu'al Scrvtcc

amount whxch is against the _principle of locus pocmlcnlmc bcc.lusc the - .

Hon'ble’ Suprcmc Court ol Pakxsr:m has consxs(cnlly held. that. the. bcm.ﬁ

#onee sy o e o LTt o tog
et MO 2, ! ., *te
.

oncc granted and acted Upon created a vested: nghl ‘which could not be
s
wuhdra\\'n umhlcrally. in \xolauon of natural justice, It is an csmbhshcd

Iaiv that benefits rcccxvcd by a cavul acrvanl cw.n under u-mncom. Old(.l

Ap'xs.sc.d by the compclcnl authority wuhoul :my Galt on the p.u’l ul‘ uv:l N

servant cmild a0t be rx.cmcrcd ‘even.. if lhc bu‘lCIICl.ll order’ \v.xs 3

sulw.qucmly mlhdr:m n or ruuﬁu]’ We. arce I‘urulu.d 0 ke this vicw in, R T B Y

: the h“hl of lhc Jud:mcm of llnn'hlc Suprcmc Court of Pnust.m rcpm1cd in) | r '
PLD ‘1992 SC 207. chcc. lo ll.us c\..cm, lhc xmpu"ncd orders are ﬂot ' ‘-—'"‘,:‘5_' ‘ '
legally su<l:unnblc. and liable to bé set aside. LT " ' " 1 1 ! : ;
7. j . \Vc would lxkc. to makc an cmplns § on the Judgmcnls of Lhc ‘ i

N Tnbunal in Appcals No. 24(R)CS/’O!5 and 3§t to 405(R)CS/“016 da(cd Av .
g | RN A e
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Cy e ) co T ao.\'w:7.1(!(_;\'5’[‘.‘0!“.«\:. with b5,

03.10.2013 and 14, 12.2Ulb .\lu.r..m the \.ommvu\\ relating to llv..allh
" Allowance has .:lrv..nl\- heen: n.mlvcd When confrunu.d wuh the said lact,
the rcspond\.m\ hmc failed 10 dcn\ e Tact. As such, lhc action. ol the
r‘.spondcms .npp-...m 1o be uu.on..xsum in llu. light ol lhc nlou.mumonc.d
Judgmcnls on .u:\.oum of Asiicle 25 of the Consmutlon which guaramccs
cqual rights uul cqual proicction. of law for cvu’y “citizen. Tb (.nsurc

uniformity, rule of ;onslsu.m.y must be applicd while consldurmg the casc:

ol the :l|l|\¢|lunl. Ninee the llun'l-lv Apres ¢ umc vide il nulrmuui in lllu -

casc reporicd as 1996 SCMR 1185 hs alrc:nly held that “rule ol good

. poverkince ds.m.uu.L\ .h.n the bu..m.ﬁlq ol the :..ml d\.u.sxun be- c:\h.udx.gl lo -

otlier civil :-v.n'.uu; .tlw. who m.ly not b partics. to the lmbntmn. ll‘lblt..ld of’

: compcllmg tht.m 10 approach the Tnbpnnl or any- oth»r legal fomm. Hcpcc.
the ¢laim of the appcll:mts is rcq.nrcd to be dccxdcd on the same analogy /

" Tribunal v:dc ;ts J'udgmcnl dated 05 l() 2015 11 01.2016 and 14.12. 201{

]

8.

direction to thc n.spondcms lo wnlmuc. the Hcalth Allow.mcc .xln.ndy
. L.r.mu.d W the appellunts since 2012. and to refund all deduction made in
‘ »umph.mu. with- the ullpubu\.sl unlu’s wulun ] pu‘lud ut wne manth (rom
the e

uppeals. h.n\'c in.s.n .u:\:c.pu.d. iviisc. Ictitions are .;l..o .wcupu.d

. Jud,_.muu 1Y) .upplv .dl llh.' luls.d .lppwl\ ntatis: lllU(.llldl\.

l'o:. . . Lo
1. - !

Partics shall be in.foriiicd AAacc'o'rdi.ng_ly.

MEYEIER\ R

ISLA ‘ . ‘
18.07.2017 - R '
*Saccd® o ' . . '

.! L - . ] :.| "t .. )
’ R NN ) Sevruicy Tr .'unn'!l ! .
h.l.:m.mad . :

* principle as framcd in thic cases ot‘ Dr, Fi arrukh Fiaz Lodhi and others by thc' o

Forcgoing. i m vicw and 1ollowmg thc rule of consxstcncy, thc ;

the \np\ wl” this Jmlrmuu is w\ civaul in their ullu.c.. .\mu. the main

. “There shall be no ‘order as 10 costs. ) o

dmpu;,nul orders. dated’ "l 03.2016 and 25.03. 2016 ‘arc sct .mdc ;vuh

"
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05.10.2015 and 14.12.2016 ‘wherein the controversy relating to- Health

" Allowance has alréady been resolved. When confronted with. the said fact,

the respondents -haVé failed t(_j ‘deny the fact. As such, the. action of the™

* respondents appears to be inconsistent in the light of the .aforementioned -

~ judgments on account of Article’ 25 of the Constitution which guarante_es

‘equal rights and - equal ‘protection of law for every citizen. To' ensure’

uniformity, rule of consistency must be applied while cér;sidering the case of
_the appellants. Since the Hon’ble Apex COUrt'vide its judgment in the case’
reported as 1996 SCMR 1185 has already held that -“rule of good

governance demands that the benefits of -the'said'decision be extended to
other civil servants also, who may not be parties to the-litigation, instead of - -
‘compelling them to approach the tribunal of any other legal forum. Hence, . -

the claim of-the “appellants _ is required to- be decided on the same =

analogy/principle as framed in the cases ‘of Dr. Farrukh Faiz Lodhi and" -

others by the Tribunal vi_de its ijdgment dated 05.10.2015, 11.01.20 1A6‘ar‘1d o

© 14.12.2016.

Fbrgoing in view and following'th‘e_ rule of cbn'sistency, the i'mpugned o'rders'_ .

dated 21.03.2016 and 25.03.2016 are set aside with direction to the -
r‘evs_ponden'ts to continue -the Health Allowance already: granted to the
appellants since 2012, and to refund all deduction made in-compliance with
the impugned orders within a period of on,é:mont'h'from the date of copy of -
this judgment is' received in fheir office, Since the main appeal have be - .
accepted Misc. Petition are also accepted. - o - -
9.  Judgment to apply all the titled mutatis mutandis. -
' 10.  There shall be no order as to costs. a
11. Parties shall be informed accordingly. -
ISLAMABAD =~ ..~ R T
18.07.2017 | ' ' L FERR
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. VMuhammad Atnque ur Rehman , , ; ;
“etc. P (inCA811/2016)- i b

. . ' oor Respondents(s) L

' SR B

For the Appellant(s) Mr. Sa_ud llyas Bhatti, DAG : S B

(tn all cases] - ©  Syed Rifagat Hussain Shah, AOR _ T L

: -~ Ms. Saadia Kanwal, S.O Fin. S o

' )

. Mr. Abid Hussain Channa, S.O Fin.
Mr. Sajid Javed, Asstt. Legal Fxn

ST rnn s T

|
“Mr. Abdul Razzaq, AAO MEG = . !{ %
kRawalpmd1 Co - D
.For the Responde'nt(s) '_In-person - (’g
- For the ‘Respondent(s) ' Mr. Muhammad Ilyas LOdh1 Asc | B | D Lo i
(in C.A.216/16] Malik Itaat Hussam.Awan_, AsSC - . ) - ' [
Amicus Curiae: ~ M. Mubammad Makhdoom Ali  © R
I  Khan, Sr.ASC © S - i
- : | . ' Mr Sikandar Bashir Mohmand ASC ' ; n L 1
Date of Hearing - '17. 01.2018. ' ' {
|  JubemENT ' 'L 5
_ | UMAR _ATA BANDI.Ah J.— By leave of thlS Court " o ;i
granted on- 23.02. 2016 0142016 and 12.12.2017 in the - »
several connected appeals before us, the appellant Federal . g q
Government challenges the Judgments dehvered on commOn ‘ '. ' : ﬂ
. questlons of fact and law by the learned Federal Service Tnbunal r
| on 05.10. 2015 11.01. 2016 and 18. 07 2017 The _]udgments 1 1
unpugned in the connected appeals declare the respondent 4 I['
~ employees of dlfferent 1nst1tut10ns functlomng under the ) :_ .
'_Du'ectorate General of Spec1al Educatmn (“DGSE”) to be ent1t1ed . - '
'to payment of Health Allowénce granted by the Federal ; P
:

Government v1de rts Office Memoranda dated 04 02 2012 and
06.2. 2012 These Memoranda are 1ssued by the Finance D1v131on

(Regulatmns ng) Government of Paklstan pursuant to

-approval granted by the Prime Mu'uster under the Rules of

Business, 1973.° It would be useful to reproduce the two_ ..




o,

» - -memoranda containing the terms and conditions for the grant of

H

'Gc:vérmﬁent of Pakistan
_Rinance Division
(Regulations Wing) .

‘ Islamabad, the 04th Feb,2012

A OFFICE MEMORANDUM ’ '
Subject: GRANT OF ADHOC ALLOWANCE EQUALTO_ -
o N Y.

F.No.z(;s)R-z/zbli

ASIC . PAY AT INITIAL OF TH .
SC. O THE HEALTH LINBPS ..~

_ The undersigned 'is -directed to- say that the.
‘Ordinanceé No.V1I of 2011 that sanctioned the Carcer Structure for
Health Personnel Scheme (CSHP) has lapsed .on 26.12.2011.- -
Accordingly, CSHP is no longer in the field and all health personnel - .
have consequently reverted to -the BPS scheme. In order to
compensate health personnel for the loss of ‘benefits sought under
CSHP while preserving their status as Civil Servants, it has beén
decided by the Federal Government to grant adhoc-allowance equal
to one basic pay at the initial of the scale to the health personnel
in the emplovment of Federal Governinent, inr BPS scheme, with
effect from 1% January, 2012. This will be in addition to tReir

. existing pay/allowances in BPS Scheme. - ; ‘

2. . This Division's OM No.2(13)R-2/2011-698 dated 17%
November, 2011 may be treated as withdrawn w.e.f. 26.12.2011.

- S'ci [~
{M.-Munir Sadiq)
Deputy Secretary (R-I)” - -

drkede

“Government of Pakistan
Finance Division
- {Regulations Wing)

| FNo2(13)R-2/2011-777  Islanidbad, the 06 February,2012
' QFFICE MEMORANDUM ~

Subject: ' GRANT OF ADHOC ALLOWANCE EQUAL TO ONE.
' - BASIC_PAY OF RUNNING SALARY TO THE HEALTH = |

PERSONNEL IN BPS SCHEME.

_.In continuation of Finance, Division’s O.M.]
No.F.2(13)R-2/2011, -dated 4.2.2012, it has been decided by the
Federal Government to_grant benefit of one -basi¢ pa of_runni \
: - ag_Health Allowance ie g personnel in -the
employment. of Federal Governinent, in BPS scheme, with effect’
from 1st January, 2012, This will be in addition to their existing
allowances.in '‘BPS Scheme. Also grant of stipend- amounting to.

Rs.50,000 per month to the postgraduate residents and Rs.24,000
wef 1.7.2011 will -

per month _for House Officers. respectively

+ .

: / . . . . Lo . R " 2.
i . % pealth Auowancei'tq.eligiblc persons: T /?\ —\

continue. :
N A' Sd/ =
| (Manzoor Ali Khan) .
_Sr. Joint Secretary (Regulations)”
. o (emphasts supplied) .
2. - Leamcd Députy : Aﬁtorney, General has con,tendgd' J

théi the Health Alibwanc'c grantéd by the Federal "AGover_n:mé;nt is’

available ‘toj hcalth‘" p‘ersormel‘ in the i:mi:loy-ment of the Fedcra; -

Governrﬁent in the BPS scheme at three h"ospitalAs‘_‘é_s,tvablished in
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the Career Structure for Health Personnel Scheme Ordmance,' -

Islamabad namely, Palcxstan Institute of Med1cal Smences

(“PIMS”), cheral Government Polychmc (“FGP”) and Natmnal' ‘

Insututlon of Rehablhtatlon Medlcmes (“NIRM”) The employees

at these hospltals do not have a career structure in place after '

2011 (“Ordmance”) lapsed on 26 1. 2011 The Health Allowa.nce

was accordmgly granted by the Federal Govemment as a form of

compensatmn It is clear frorn the two memoranda dated.

0422012 and 0622012 reproduced above that the Health

Allowance is granted to “health personnel However, _he

| everal hundred in number are unrepresented by counsel In

- Mr. Muhammad Mal<hdoomA11 Khan, Sr ASC and Mr. Slkandar

before the Court that h1ghughted 1mportant facts and.'

composmon of the category of employees that are ehglble for the

benefit has not been prov1ded therem The respondents who are '

v1ew of the fact that a large number of employees are a_ffected by

the instant controversy, the Court has sought assxstance 'from :

Bashxr Mohmand ASC as amlcus cunae 1n the matter

Mr Slkandar Bashnr Mohmand ASC made able subrmssmns

. ) . 5
documents on record wh1ch sunphﬁed “the controversy

apprec1ably

A3'.

' contents of Schedul

-'27 03. 2012 by the Fmance vaxs1

It transplres that an’ Ofﬁce Memorandum dated

that the term “health personnel”

moranda bears the meamng g1ven

Section 2(b) of the Ordman

service prov1ders who quahfy as health personnel A perusal of

on (Regulatxons ng) clanﬁes.

uscd in the- above mentmned'

PENSRRELLY S

to that expressmn in-
ce. ThlS deﬁnltlon refers to the"-

e-] to thc Ordmance Wh1ch spec1ﬁes the‘

Schedule-I shows that five categones of sermce prov:tders are' 5
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. * \ cflassnled as health personnel namely Doctors, Alhed Nurgcs,.‘ ' '
BEAYS . ~N i i
B Paramedms and Support The serv1ces spe01ﬁed under’ the @

i %

categories of Paramedlcs and Support Jnclude Teachers, E j
ud1ov15ual Operators, Techmmans, L1brar1ans, ete. . B '~ T - ' 1 i
"4.. . The v admlmstratwe Mx.mstry for - ‘the ..'health' o :
t1tut10ns of the Federal Govemment at Islamabad 1s the‘ :,‘ o o ? ‘
,'M1mstry of Capltal Adm1mstrat10n ‘and Development D1v1$1on | | i , r
(“CADD”) It is an admltted fact that vide order dated- -

. 13.03. 2013 the M1mstry of CADD granted the Health Allowance | : ‘
to the employees of the DGSE and its alhed spec1al educatxon j ;
" centers/ mstxtutmns mcludmg Nauonal Trust for the D1sabled
(“NTD”) and the Natlonal Counc11 for Rehabﬂltatton of D1sabled
Persons (“NCRDP”) The -respondents : were thereby" : - g E
S ' o

acknowledged as benefic1anes of the said grant and were. paid, | ' j! ”
th»e Health Allowance with effect from 01 1. 2012 unt:l i

27. 10 20 14, When the Fmance Dmsmn mformed the Accountant - 3

General Pak1stan Revenue (“AGPR”) that only health personnel

workm_g ‘in Federal Government hospitals and chmcs ‘were . - ( '
qualiﬁed to . r,ecelv‘e the Healtn Allowance The AGPR' o ] ! ‘
correspondn’gly mstructed the DG‘%E to stop payment of the ' _V E] ' : .
said aHOWance to its - emplovees as no budget allocat10n for the § L f ‘ i
said emolument had been made in’ the ﬁnancxal year 20 14- 15 _ . -v B | - '*
5. L The d1scont1nuat10n of thexr Health Allowance was‘ o o : ﬁ
taken to the Islamabad H1gh Court by some of the respondents . | L b : k
4V1de order dated 17. 9 2015 the learned H1gh Court referred the R : ; . t
;dispute' to the Secretary CADD for passmg a speakmg order o . ? ‘
thereon; and t111 then restramed recovery of past payments of ; o " ; :

- the Health Allowance from the’ affected ernployees of DGSE and ¢§ , I

the part1es and by | |

allied centers. The Secretary CADD heard

T4 .
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_gfder dated 213 20 16 rejccted the entttlem.ent of the ' '

respondents to recelve the sa1d allowanCe The pnnc1pal ground

Ty YIRS

%

of his decision 'is that employees of the DGSE were engaged in
the process of educatton, traumng a.nd rehabmtauOn of d1sabled . . a;
. TN

1

1

chﬂdren a.nd therefore d1d not fall w1thm the amb1t of a health

orgamzatlon “The respondents successfully challenged the sa1d

order before thc learned Federal Serv1cc Tnbunal wl:nch has, i

BB SRR AL 1 B T oloeh
- -

inter aha, by the unpugned Judgment dated 18. 07 20 17 declared

that "the respo_nde_nts are enl_:tled to the grant of Health

S

e

Allowance.

Bk

6. - Learned Deputy Attorney General has contended

whe g s it

that after the lapse of the Ordinance that ‘had prov1ded a career - - T J,
.' structure for the doctors, nurses and paramedlcs workmg in . S
PIMS FGP and NIRM the Health Allowance was granted by the |

'Federal Government as compensatlon ‘to the sa1d hea_lth :

personnel He was, ‘ however, 'unable to - show . any

contemporaneous du'ectmn 1ssued bv the Ministry of CADD or - ' ' H 1
-, '~. - . Pl

‘)

i

the M1n1stry of Fmance that restnct-.,d the grant of the Health S B B

.Allowance to the clalmed employees of the ‘three hosp1tals

- specified by h_1m As already noted above, the deﬁmtmn of health

prov1ded in the M1rustry of Fmance Ofﬁ_ce

~ personnel

Memorandum dated 27. 3. 20 12 1s w1de in scope and therefore
unhelpful to hxs plea . )
7. . We ‘have eXanuned the definition . -of "‘he_alth

opted by said memorandurn dated 27 3. 20 12 from

FECETS

personnel” ad

. Section 2(b) of the Ordmance Wthh is to the followmg effect . : o
“b) 'health pdrsonnel p1eans @ pcrson who holds a post_m any “ L h - ’
' , utute or organization delivering services in the. healgh o . N
| ' ' sector and included in Schedule—l but does not include: - Co

i a perSOn who is on deputat:on to the Federal

)/ ‘ Government from any Provmce or other authonty, :




§ ii) a person who is employed.o'x contract, or on work
,, T ’ charged basxs or who is pu.\d from contmgencxes '

8. v It is noted that the foregomg defimtmn of health"

' personnel covers persons holdmg posts 1n any mst1tute or

orgamzatmn who are dehvermg servmes in the health sector that

are mcluded in Schedule—l to the Ordmance Learned Deputy

Attorney General was unable to d1stlngulsh the respondents,-

who are employees of the DGSE and allied mst1tuttons/ centers,

NCRDP and ‘NTD, from the paramedlc and support stai'f -

pos1t10ns that qual.tfy as hcalth ‘personnel accordmg tor

Schedule—l to the Ordmance It is not demed by the appellant .

] that educatxon, traming and rehabxhtahon of d1sabled persons

' -w1th1n the terms of Scheclule-l to the Ordlnance and therefore :

are SErvices prov1ded in the health sector ’I‘hese serv1ces fall

the prov1ders thereof quahfy as health personnel

9. Accordmgly not only do the respondents fall Wlthln.

the 'category of persons who are in terms of Fmance D1v131on

Memoranda dated 06 2. 20 12 and 27 3.20 12, ehglble for. grant of .

Islarnabad H1gh Co

the Health Allowance but the1r ent1tlement has in fact been .

adrmtted by both the. Mm.lstry of CADD and M1mstry of Finance.
In this respect the aforementx

by the Mmlst_ry o]

Secretary- Finance, Government of Palnstan ﬁled m, ‘ ‘the

urt pursuant to that Courts order dated

’20 3.2015 passed in, Wnt Petition No 4007 of 2014, spemﬁcally

cords that the proposal approved by the ane Mmlster v1d

Surnmary dated 25.1. 2012 did not restnct adrmss1b111ty of the

Health Allowance to the perso

(1dent1ﬁed by the learned DAG) For that reason the Fmance

oned letter dated 13 3. 2013 1ssued, ;

f CADD is referred Also the afﬁdav1t of the '

nnel of the three hospltals*
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M1n1stry of Fmance I

. v

-

) Division Memoranda- dated 04.2. 20 12 and».'6 2.2012 made ' the‘

allowance avaﬂable to all health personnel employed by the '

Federal Government in the. BPS Scheme

| 10. As a result the sa.ld allowance was pald to the
" health personnel of - the DGSE and 1ts allied mstxtutmns untxl
.27 10 2014 When the. Fmance D1v1s1on mstructed the AGPR to

confine the grant of the allowance to employees of Federal' -

Government hosp1tals and chmcs Th1s mstruction represents,

' merely a change of opxmon wh1ch is not occas1oned by an
amendment in the terms of ehglblllty for the Health Allowance -
‘ Therefore, as the Mernoranda dated 04 2 2012, 06.2. 2012 and

57.3.2012 1ssued by the Fmance D1v151on, Government of o

Palastan st111 hold the ﬁeld in their ongmal terms, ,there is no

ment in the obJeCUOn by the learned DAG to the entntlement of -

the respondents to c1a1m and receive the Health Allowance

11 "Asa secondary and also tenuous argument leamed
'Deputy Attorney Genera.l contended that the Health Allowance is

' granted under execuuve ﬁat w1thout any statutory backlng

therefore the same can L be w1thdrawn by. the Federal Government

at any t1rn
that grant of the ‘Health Allowance and the terms

receive the same were determmed by the competent authorlty,

n accordance with Rules of Busmess of the

Federal Governrnent ‘The ongmal terms of the sa.td lawful grant

stﬂl hold the field. These were acted up

Health Allowance to the

nght upon them. In such cxrcumstances, the executwe is barred

by the rule of locus poemtentlae from umlaterally resc

retrieving the beneﬁt ava;led by 1ts rer~1p1en

e. That is: clearly a ﬂavved contennon It 1s admltted '

of ehg1b111ty to

on and payment of the

respondents has conferred a vestedl .

mdmg and g )

ts. Reference 1s made :
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.- N to Pakistan, through the Secretary, Mmlst_rz oT'Finance rrs.' : %
CoN I
Muhammad H1mavatullah Farukhl (PLD 1969 SC 407) and’ L

' The Engxneer-m-Chwf Branch vs. Jalaluddm (PLD 1992 SC-

207). Therefore w1‘thout a change of the terms of . ehg1b111ty for

the Health Allowance even the prospect1ve exclusmn of the '-

‘ respondents from rece1pt of the benefit shall consﬁtute arb1trary
a.nd unlawful actJon. | |

12 In the circumstances,."we do not.i'incl any. error or - ‘
defect in- the u'npugned Judgments of the learned Federal Serv1<:e .'
“Tribunal dated. 1 05.10. 2015, 11. 12016 and 1872017 R |
Consequently, these appeals are d1srmssed and the enutlement | : ‘. A B ' ,
.of employees of the DGSE, alhcd mstltutmns/ centers, NCRDP S s ,
and NTD to - recex,ve ‘thc Health Allowance is a.fﬁrmed ‘ IR {
iy - Sd/- zan Saqzb Ntsar, cr o . ’ Ei
e Sd/- Umar Ata Bandtal J o o ‘
_.Sd/ - I]az ul Ahsan, J E t

Cer'tifiéll to be I_ri:e' Copy

3 “'Islalnabad’ ]
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Ojﬁce of the

Acceuntant General

Khyber Pakhtunkhwa Peshawar
Phone 091 9211250-53 -

- No. HAD/Allowances/Corresp /2017—18/422 "Dated:1908 |
- The Branch Officer, -
_ Pay Roll-4 Section.- ,

3

._COMPLAINCE OF JUDGMENT DA’I‘ED 17 1 2018 PA SED

Subj"ect: '

806-811[2016 BY THE SUPREME COURT OF PAKISTAN.

[}

I am. du'ectcd to’ enclose heremth a’ copy of A O(TM)"- :

. No. TM(F)/T-4Q/I—Iealth Allowance/2017-18/138 dated. 05.04.2018 .

LR

alongwrth Honorable Supreme Court: Judgrnent for further cornphance, B
‘under mtn-natlon to AGPR Sub Ofﬁce Pesha.war accordmeg

' DMy Document\HAD Sectieq\eemplainf regard.doc .

IN CIVIL APPEALS NOS 1631-2112/2017,216/2016 &

— ety
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" ~Capy forwarded to Accounts Oﬂ‘?cer (7' M)
' G-8/4 Islamabad. ‘ :

&) -

’ . . AOFFICEOFTHE

ACCOUN lAN F u::NERAru FAK]STAN REVENUPS

-~ 'Sub Office” . ' R
' : PESHAWAR : '
Ph NO (091-9211278), Fax NO 09 1-921 1301

No. ’IM(F)/TAOIHealth Allow./2017-18/ /}~Z o - |Dated 05 .04, zoxs

e ' — —
S \/ The Accounts Oﬁicer (HAD), o ' @ S
. Office of the Accountant General, - s '

.Khyber Pakhtunk.hwa, ‘Peshawar.

 Subject: COMPLIANCE OF JUDGMENT DATED_17.01:2018 _PASSED IN CIVIL
. APPFALS NOS.1631-2112/2017, 216/2016 1344/2016&806-811/2016 BY THE -

. E« ME COURT OF PAKISTAN.
Please ﬁnd enclosed hcrcthh the Accountant Gencral Palustan Rcvcnues,

' Islamabad lctter No-’['l\d/18-64/C1rcular/2017-18 Vol-B-III/589 dated 12 0.».2018 along—thh its

cnclosurcs on the above sub_;ect

The Supreme: Court has madc the eglployees of DerthI' Gcncral Spccnal -

Education, 1ts alhcd institutions/ Ccntors, NCRDP and NTD cntltled for Hcalth Allowanco

_Hence, the Dxrector General Specxal Educatlon has bcen transferred to Provmce undcr 18™
, amendment and become a ‘Provincial subjcct Itis kmdly requcsted to take the rcqulslte actxon on

the- above noted subject Judgmcnt undcr mtnmatlon to. this ofﬁce for onward subnussxon of

comphance report before the court. e .

'”/57,‘%;*

AC NTS (™) =
AGPR Sub Ofﬁce Peshawar;

" ACCOUNTS OFFICER (TM)

65 (T N DA2D) s < e Tl bt

oﬂice of the Accountant Genera.’ Pakzstan Revenues' o

. S % D : ) - " AGPR Sub Office Peshawar -
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PESHAWAR HIGH COURT PESHAWAR

| FORM ‘A
FORM OF ORDER SHEET
Date of Order ORDER OR PROCEEDINGS WITH SIGNATURE OF' :
or Proceedings JUDGE/JUDGES : '
0 : <
19.09.2018

. personally appear before the Co

W.P_ Eo 4301-P/2018 WIth Interlm Rellef

Present: © Mr. Muhammad Khursheed Khan; Advocate 3
. counsel for the petmoners , K

. Mr. Moeen-ud-Dm Harnayun AAG fOr the
respondents

whk.

Despite direction of this Court. dated 1 1.09.20% 8,

_ the Advocate General Office falled to check the relevant

quarter i.e. respondent No.2 and appnse the Court about the‘

,. “consequences of the rmpugned letter dated 05 06. 2018
-.Today the learned counsel for the petltloners produced(

| another. letter dated 14.09. 2018 whereby the Dlrcctor Social

'Welfare & Specral Educatron Department desptte re'peated ‘,
remmders of Accounts Ofﬁcer has failed . to provrde the
requisite admrssrblhty of health professronal allcwance from
Finance Department and ‘release of budget through sAP'

system under obJCCt head of health allowance is still awaited.

The lethargtc and dlsobedrent attltude of the concerned ofﬁcer

Court ‘laws, however, takrng lenient vrew, | the becr( tary- |

' Fmance Khyber Pakhmnkhwa, Peshawar ' rs_'drrec_ted to

urt and explatn his posmon

ATT

"EXA

Peshawar ngh Court

vhas exposed him llable to be dealt with under the contcmpt of | B




€

To come up for hearing on 04.10.2018."
Interim ‘Relief ‘ |
Noncc for the date ﬁxed In the meanwhlle

Professxonal health allowance shall not be deducted from the

petmoners

.-.'...*.'...».-,....FL......&;(I‘?._.Z@ : ot
e of Pr(‘.\:(‘nl-%l'irm nl'_\[:;\!ir;lliun.F-.%.Z)--Lf.w}l/‘ .
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PVINE 0 ce o e pei e eeceaen e
N _Z,éf————v | EEngRnee

te of Prepartion of Copy__.__: 25 ..&_",}.z- :
i of Delivery of Copy ..., 3 Rt~ é, 2 2ds .

.l.de, L .Uig/ ,J; o o L .
+Ayub® Hon'ble Mr Roc'sh-,tllfAmia Khan & Hon'ble Mr. Justice -Qalandal_' Ali Khan.‘ : -



N OVERNMENT OF KIHYBER P AKHTUNKIWA
Y ZAKAT, USHE, BOCIAL WELFARE, SPECIAL EDUCATION
by e 8 WOMEN EMPOWERMENT DEPARTMENT
s 7_;, Lot . . B . ST
SUMMARY £OR PROVINGIAL CABINET -
Subject:- DRAWL O F HEALTH: ALLOWANGH BY. THE EMPL OYree o'-‘
. . . - . . A

ISPECIALEDUCAT:VON - S S
H VS COVEF‘N fn: T OF KHYBER

—=

WP'No0.430/2018 NAZEER 51-'
PAK‘HTUNKHWA

Before the ~18" constitutional ‘amendment the. '-.«mpl'oye'es. of

: lsla'ﬂabac NEE

1)

- . gy TR
a”chG and sing

o

Directorate General of Scecial -Edueation
18" A N mnor‘.t thay wore \?vor.\':s"‘.r_.; _l:il'"sii'ii;“i' ihe Sonfolaiy.
ST Eede el seadiion el sinen

01.04.2011, after the

Social v\mlrﬁre Dep'\uvnwrt B fln ' :\mun'\m

. Ul 01. 4012 the pc.ht.on &r wers receiving - cc”"ﬁ Professional Aliowarion vide
Finance.C Division (Regulation Wing}, Islama ::d Notificatian (Annex-).
2. Th!S d”OVVr..nC‘E was stopped by Federal ge sernment and accordingly

i Se rvu_\. Trilbu nal Jud m...!m{l .-mf‘

- the -pe’titioner filled a service appeal ia Federa
on 18.07.2017, the !-edc:ral Se: wce l'nm_nel c.'cczc.':.,d m favo,:. of ihe pe toners

" (Annex-ll). . i

3. The Fedemi Governfrem then challengcd the: jUCijOHl / dcmlulnh of -
the Federal Serwce I'ubunal |n the. Sapreme Court of Pakistan bul (he apex court

‘ a'bO decided in favour of the pem;or‘ers (Anncx-‘ll)

4, A‘ter shtftmg LhC services from’ chcral Guverhmcnf to onvmmal

()overnment of Khyber Pm(‘uun Khwa, the emp! 0\/e°s of Spec;al L.ducatlon Wcrc

recelvmo the said aHow“rce provis :ona Iy on -13.06: 2010 the Accoumom Of*'

(PR 04) . office of the Accou tare .Gencrdl r\hvbr‘r Dak‘..um u//‘a has writt en a
‘~lcftcr to DEDULY Commlssxener, Peshawar Wlt"l op; to: Dire ct(‘f Sdc'al VVeIfaf"

~at budge : for rhe Hez l'h /\howa'n e has

and Sccrctary r'marc: .Dep..,l.xnﬁht

heen allocated but the same has not been uoloaded to
0«) further clarlu hat the Accoun

the SAP ( umputcr Sy lem .
lill date. /\ccountant Omccr (P lant CJuH(h"l

Olfice has released theleaymeht {Health A!lowance) te these emp!wyoen arl Iho
u;umhc

mquest of Socxal Welfad. Departn ent in cemphance of the Judgmc'nl r)l
~ Court of Paktstan dated 17 O 3, provlsm.;ally an d_ subject to its a<Jrnl,c:s.1h,|ln[y
i | |
.i { .
!, o



. }“Lo . ..\“ . ' : .
/o g X GOV=R\lmr\-l oF KHYB:R DAK‘-llU\x KHWA 4N
SR RS ZAKAT USHR, SOCIAL WEL CARE, SPECIAL t-’;l'flUCA"'
R g WOMEN P OWERMENT | DEPARTME! o

survwl/.\r“. l"w{.f“‘ PQOVll\"ll\l CABllh,

‘D'R AWL O 1 ALl OW!A\C e/ Tlll— £l "{'t:l';‘;g;l;;_;l',.',)_l;: |

i llF/\l q

DRAWL 2 ==
SP:ClAL EDUCA!!ON

[

l-?l.llljecti-:

wr—> NO. 4.:0/2018 l\-/\/EERsHAH VS f‘O_Vl:Rx\ MEN] M@‘B

AK"lTUNr(HWM .

ance Department Khyb"' Pakhtunkh\n'a and tl'lat ll’l acl thc rc.leascd,

0 the SAP _Sys cm the pavmu

from Fin

. pudget is not been uploaded at of Heal\h:

. Allowance will be stopped (Annc,\-l /) :' ' I AT ST
5. Accordlngly the employees of Special Educatron nllr—d a writ petrtlonv |

under article-199 of the‘ constltutron of Paklaan 197°_ and roquoslotl for

suapension of the . above mentloned letter of Accountant Gcnolnl Khyher
th Allowance on 19 ()Q ?Olll I in

Pdkl\lunknwa and for contlnuat'o'l of Heal
"lejL(‘l wiil pcllllun tho: uuurl

rablc Court in lhc
par‘mcnt Knyber pd‘\hu_lllkl'le lo pe l'lLllll\\l\j
mdul e,

qrdor ahc_et.lssucd by thcrHono

' c\lrbr‘lt*d the Sccretary, Frnanco De

appear pefore the: court on wl 10, ’>Ol8 In comph.mcc with the courl
l

_ Sccrctary l‘lnance Departr;nent 2ppe
!
N‘rl‘l’lr\/ Fine oo Depd ulm(*nl ll\ W

eared before the court on 04.10. 2018 and the
1l10l10rable court drrcctorl 'll'l(‘ l’rolc.-':.i-.i_on:.ll o

l-lcallh Allowance shall not be ocducted from the peu loners (An 1cx-V)

gy 5. ' l‘lnally in comp liance wrth the ordcrs of l—lonorable Pcshawm l-lrgh

S ‘ awar the Secretary l‘rnancc Department requcste

"".ﬁv E
v letter Mo. SO(Lrt)IFDI&'\—’)SZl/ZO 13 dated 01.10. 2018 adVlsmg this . departmc nt
/ 4tmemt ¢ 0:.ough *\nalysl,_"

to move a summary belng Ahe Adm lnlstratlve Dcpartme@t after th
for the aporoval to Chlef ’\\'/l'_inlster', ‘\hyber Pakntunl\hwa (Annc =
t Pcsnnwar datcd- -

of of Pcshawal l.rgh Cour

A o Pursuancc to the ords
uestl.cl 10 allow the

ber Pal\htunkl'lwa is reu

04.10. 2018, "the chief l\/llnlster Khy
ld"‘l of llw llonmrllrlu ‘

pclmo.u o and lm‘plemen-l tha
- .
o

llc. Ath Almwanco to lho

- LO\JI\

d vrde his OlflCC‘ .
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. GOVERH {MENT OF ! KHYBER PA}\HTUNKHWA
ZAKAT, USHR; SOCIAL WELFARE, SPECIAL EDUCATION
8:WOMEN EMPOWERMENT DEPARTMENT

- 2

SUMMARY FOR tDROVINC!AL CABINET

'Subjec‘f- DRAWL o E HEALTH Al LOWAN"‘E BY THE EMPLOYEES OF

SPLCI/\L EDUCATIOI\
I' L

WP.N0.430/2013 NAZERR_SHAH VS GOVERNMEA'_ITO?F~_i<r-1v-L=,ER

l'-’/\KH'l UNKHV\/A
o IE

1( ’ !
On the observauons of Fnance Departmcnt Lhe depc.nmonl ol
The Financa. Ian.ullnunt

Wulmrc\ rcsponded and provzd.\.b the quisite mfonnatuon
Khyhaor l’.nl\htunkllw.l propos ul that  the subject Gase un.xy bae pl m‘u Ll
with rcgaxd to lhc appxoval ol IJu- propuosed

ore  he

Provincial Cabinet for appropnalu ordu

oGl |

ulldwunt‘v in luml of Coml Dc"u «on llmnl\‘ |llx mo l. TG O overpE wnmnl nul alhor alliogd .

matlers’ (Annc,c-vu)

9.
alroady- accordad Jpproval lo pl.lc\. the -lll)jt..u( issuc Dumw Uw mu..u g ol l’mvuu*lul
Cublnet for apprqval plbaoe oL _ : R o L

'-' . . R . ‘ . : . . . ,,
10. . The Provmcxal Caumet é sussied 16 aliow the "Health Allowance” Lo the -

'Y o~ ' : '/;‘--.—-“~-. ! . A
petitioners and m1plc~:ment the ordor of ) Sonarabie Gourl o \

L -!._/ /' ’;' R
- /. ' ./.

P Joo

‘..'4.‘ . ' ;
o (rum TAMMKDTOREES KHAN) |

" Secretary to Governmeant of | :
Zakat Ushr, Sccial Wellare,

© Women Empowarment Dcohnu. Wt

';l

So cial Eclucation &

34

he Chlc.f anstu }\hyb"r ’:akhtum\hwa in Pa ra-"O of w‘e,s,u:n.nmy has. ‘

i & S T ' - . T . .
LI . .o . . . . X . L . 2
. . L 'y R e ) ) . .
' . ) . ,/7,7 e T e e S e ) 2
ST ! 4 T/

<hybar Pakhiunkihwa -
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| GOVERNMENT OF KHYBER : KEWA |
OVERNME . PAKHTUNKHWA .
ESTABLISHMENT AND ADMN: DEPARTMENT . 1. |
~ { CABINET WING ). R ” O |
No.SOC(E&AD)9-24/2019 " |

The Secretary to Gm.'t.‘ of Khybe: R '
ot 1o faovt. £ yber Pakhtunkhwa
Zakat, Ushr, Social Wella; ) Bducation & Womt
Department f'- - .re, Sp.ecxalvEdtlIca?uo'n & an:zen

JECT: DECISION OF _ THE
-~ Sir, o T , : : ,
] f_x am dirccted © forward herewith the cllowing decision of the
ing o Provincial Cabinet held on 22.10.2019 under the chairmanship of
A Mmzstcr,, Khyber Pakhtunkhwa for implementation. B Y o
{ENDA_!TEM%N0;16 N — — —_— —
;A\NL OF HEALTH ALLOWANCE gy THE EMPLOYEES OF SPECIA ‘
UCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER |
KHTUNKHWA T A R

-ision of the Cabinet:
Jevolved employées of

SISION OF A% Yo ———==
. The Cabinet abp%q\{ed Health A!!owa,ﬁ.'ce.'to, the

vacial Education institutions at the rate of ore running basic pay.-
+plementin De artmehi:  Zakat, Ushr,'éccial Weifafe, Spe’ciai._Educat‘ion& | N
, -Wcmen;Emﬂpgerment R

[ am to request that an implemen’tatio‘n report of ! abin ,
ule 25 (2) of the Khyber P'akhmrﬂchwa'(}ovemmant_ S

cision as required under R 1 I
ndly be ‘furnished oit P pric

ales of Business, 1985. may kKm

abinet Section, A

dministratim Department.

ATTHA

- " . SECTIONO

I RFICER (CABINET) -
N FICER (CABINED

Copy 10 K o N
|, PpSto Secrétary Administrauen Department: - .

n.- PAtO Additional Secrctary .'((}abin;:t) Aéu}mxsq'atxoq Depat
3 pA to Depuly Secretasy’ (C_ab—inet) Administration: Dep3

B
\

rment.

£
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1O WING)

Dated peshawar e 2‘5-'11-,201”9' -

NOTIHCA TION LSt R
D SO..;b;m_B_-zLZng- In pursuance of the' Supu.me Couut of Pakrstan ClVll App..,al

No. 811/2016 titled.* Muhammad Atigue- -Ur-Rehman & Others vis -Federal Government of
. v the Goverimen nt of Khyber-

Pakistan through Secretary Capital Admlmstratlon etc,
net) has been please to approve Health Allowance at the:

pakhtunkhwa (ProvrnCIal Cabi
rate of one running s workmg in the Specral
Education {nstitutions from the dat [ of Khyber

Pakhtunkhwa _ .
aid allowan'ce will 'be admrssxble only to the. employees of - '
3m Constrtutlonal o

The aboye S ,
Specm\ Educatron [nstitutions of Khyber Pakhtunkhwa devolved ur\der

Amcndmcnl

| S ' Secretary to Govt of Khyber Pakhtunkhwa
. Fi nance Department '

Endst No &Date Even. _

'Copy is forwardec for mformation and necessary actlon to th-
14cou'\t tGeneral Khyb PaKhtunkhwa Peshawar
2. pPrincipal Secretary to Chi ief Minister, Khyoe Pakhtunkhwa.
3. principal | Secret P khtunkhwa

ary to Governor, hyber Pa o o
4. Secretary to Social Wwelfare, gpecial Education & \Women Em powerment Deptt.
5. Directaf.’ F Financ iman y Pakhtunkhwa : o

6. /
e pSto Secretary ‘Finance Departmeht. Khyber Pakhtcnkhwa '
, Fi e De artment, ‘Khyber Pakhtunkhwa

g. PS1o Special Secretary,
9. PAtO Additiona

10 viaster File.
: ‘ o -~ SE TION OEF\CER (SR-H) .
/ - ) FINANCE DEPARTMENT r
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- TheDrrector of Socral Welfare L - S A _'
.. Special Education & Women Empowerment Department ' : >/ 4
- Khyber Pakhtunkhwa Peshawar Ll
Subject: TADEPARTMENTAL APPE-" FOR GRANTING/ALLOWING HEALTH

Resgected Slr, .

Dated: 27.07.2022.

'ALLOWANCE _.TO _THE _APPLICANT_ WEF. THF.__DATE OF
DEVOLUTION OF THE . EMPLOYEES “OF._SPECIAL EDUCATION

INSTITUTIONS TO THE PROVINCIAL GOVERNlVIENT OF KHYBER -

PAKHTUNKHWAle JANUARY, 2012 '

o .
¥

With “due respect 1t is stated that I am the - employee of Specral Education
Department and is serving as Manager at the Special Education MR & PH. C Nowshelira

~ quite efﬁc1ency and up to the entire satisfaction of my superiors. That the Provincial

Government approved Health Allowance at the rate of one running; basic’ ‘pay to these

~ devolved employees working in the Special Education Institutions from the date of their

devolution: to- the Provincial Government. That the employees of Special Educatlon :
Institution under the Federal Government ‘were receiving .Health Allowance which had
been. stopped/deducted. from their salaries- agamst which those employees preferred "

service appeals before the Federal Service Tribunal, lslamabad and the same have been |

allowed in favor of the employees’ v1de Judgments dated 05.10.2015, 11.01.2016 and -
18.07.2017 and the employees of Spe01al Education Inst1tut10ns declared entitle for

- receiving of the health allowance. That the respondent Department feelxng aggrieved

from the Judgments of Federal Service Tribunal, Islamabad filed CPLA No. 811/2016

-with . title 'of - (Federal Government of Pakistan . through - Secretary. Capital

Administration -etc; VS Muhammad Attiq Ur Rehman & others) before the Hon’ble

.Supreme Court of Pakistan and the samie has been dismissed by the Supreme Court vide

its judgment dated 17.01.2018 and entitled the employees of - Special Education

Institutions for receiving of health allowance. That it is pertinent to mention that the

Govemment of Khyber Pakhtunkhwa Finance Department issued’ Notification dated

25.11. 2019 in unplementatlon of the judgment passed by the Hon’ble Supreme: Court of
- Pakistan in C.P No. 811/2016 and approved Health Allowance to the employees of
. Special Education Institutions of the Khyber Pakhtunkhwa - from the ‘date of their
'devolutron to the Provmce That in light of the judgment of Supreme Court and -

Notification dated 25. 11 2019 the applicant time and again requested the authorlty
concemed for-the grant ‘of Health Allowance in hght of the Pr1nc1ple of Consistency but
no. reply has ‘been received from the quarter concemed That the’ apphcant feelmg
aggneved from the mact10n of the authority concerned by not allowmg/ grantmg ‘Health

. Allowance sumlarly to the other employges of Special Education Instltutlons preferred 4
the instant Departmental appeal before your good self for the grant of Health Allowance =

It is therefore most humb!y prayed that on acceptance of" thrs Departmental

. appeal the concerned authority may very kmdly be diyected to ‘grant/allow health
‘allowance as per directions of Hon’ble Supreme Court of Pakistan and Notification dated

25.11.2019 of -the Finance Department from the date of devolutron to the Provmmal ',

| Governmert of Khyber Pakhtunkhwa

Xou’r¢/Obediently



WAKALAT NAMA
BEFORE THE KHYBER PA-KH TUNKHWA SERVICE TRIBUNAL,
PESHAWAR
OF 2022

- (APPELLANT)

/3 olor Nl Fryva " (PLAINTIFF)
4 | | (PETITIONER)

VERSUS

| | | (RESPONDENT)

Special Education Department (DEFENDANT)

I %/ /@//)/ Plagra

Do  hereby appoéﬁt and constitute MIR ZAMAN SAFI
Advocate, High Court, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, without any liability

~ for his default and with the authority to engage/appoint any other

Advocate Counsel on mylour cost. I/we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or a’eposzted on my/our account in the
above noted matter. '

Da_ted. / /2022

~ CLIENT

MIR ZAMAN SAFI
ADVOCATE

OFFICE: _
Room No.6-E, 5 " Floor,

" Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.
Mobile No.0333-9991564
0317-9743003



