02.08.2018 learned counsel for the appellant and Mr. Kabir Ullah Khattak }_’
B o , learned Additional Advociza'te General present. Learned counsel for the , o
| S appellant submitted application for adjournmént. Adjourned. To come

j - S up for'arguments on 26.09.2018 before D.B. ‘ ‘

(Ahmﬁassan} | | (Muﬁammad Hamid Mughal)

o © Member _ Member

Ordef

N RS e e

- 26.09.2018 Appellant with counsel present. AMr. Ziaullah, Députy District

Attorney for respondents present. Arguments heard and record perused.

This ‘appeal is also dismissed as per detailed judgment of today
placed on file in connected service appeal No. 1366/2017titled
o - “Mohammad Salahuddin-vs- Govt: of Khyber Pakhtunkhwa through
- Secretary Elementary and Secondary Education Civil Secretariat Peshawar
_ . ‘ Tl and two others”. Parties are left to l')ear‘ their own cost. File be consigned

to the record room.

Announced:
26.09.2018

T A i (Muhammad Amin Khan Kundi)
A : : B - Member

&




“"T - 26.02.2018 "Counsel for the appellant and Addl: AG for respondents

present. Written reply not submitted. Requested for adjournment.

Adjourned. To come up for written reply on 13.03:2018 before

S.B.
(Ahn%ssan)
Mémber(E)
13.03.2018 - None' present on  behall of appellant.. Mr. Riaz =

Paindakhel, Assistant AG alongwith Wahid Gul, ADO (Lit) for
the respondents present. Written reply submitted. To come up

¢

for rejoinder/arguments 22.05.2018 before 1D.B.

-

(M. Hamid Mughal)
Member

22.05.2018  Counsel for the appellant and Mr. Zia Ullah, DDA for the
respondents present.  Arguments could not be heard duc (o
incomplete” bench. Adjourned. 1o come up for rejoinder and

argmnéms on 02.08.2018 before D.B.

VA

(Muhammad Amin Khan Kundi)
- Member

i
b
..:/




12.01.2018

Counsel for the aﬁpellant present. Preliminary arguments
heard. It was contended by learned counsel for the appellant
that the appellant was appointed as untrained teacher vide

order dated 09.11.1990. It was further contended that later on

the appellant passed PTC exam and the départment’ has also

issued certificate to the appéllant. It was further contended
that after passing the PTC examination the appellant was
regularized by the department. It was further contended that
the respoﬁdent-department was required to regularize his
untrained period of service and issue seniority list from the

date of his appointment in the light of judgments of the

- Supreme Court of Pakistan but the respondent-department

" reluctant to issue seniority of the appellant from the date of

his appoiritmenf therefore, the appellant filed department
-appeal but_the same was also not responded hence, the present
service api:»eal. It was further contended that since there is a
judgment of apex court that the untrained service Will be

counted towards seniority therefore, the respondent-

e

department is duly bound to count the untrained service : :

period of the appellant toward seniority.

The contentions raised by learned counsel for the

appellant need consideration. The. appeal is admitted for

- regular hearing subject to deposit of security and process fee

‘within 10 days, thereafter notice be issued to the respondents

for written reply/comments for 26.02.2018 before S.B.

V9 S
(Muhammad Amin Khan Kundi)
Member

.’;71"
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S.No. | Date of order Order or other proceedings with signature of judge
proceedings :
1 2 3
1 3/1/2018%ss The appeal of Mr. Muhammad Shakir*fesubmitted today
by Mr. Ahmad Shah Afridi Advocate, may be entered in the
Institution Register and put up to Worthy Chairman for proper
order please. \ '
REGIL§TRAR
iy
2 0#/0;/( 8. This case is entrusted to S. Bench for preliminary hearing

to be put up there on 11’@///-‘?.

CHAIRMAN




The appeal of Mr. Muhammad Shakir son 6f Muhammad Ashraf PTC GPS Saro Khel-Il
@ Kohat received today i.e. on 11:12.2017 is mcomp]ete on the following score which is
returned to the counsel for the appellant for completion and resubmission within 15 days.

Copy of PTC Certificate mentioned in the memo of éppeal is not attached with the.
appeal which may be placed on it.

No. O(ZK 52— /ST,

ot Z/1Z a1z t}

REGISTRAR Uy |
SERVICE TRIBUNAL \‘3-\ )
KHYBER PAKHTUNKHWA
PESHAWAR.

Mr. Ahmad Shah Afridi Adv. Pesh.
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't 01-° | Departmental Appeal | . - /- A/
' 02- | Affidavit - - 5
03- Memo of Addresses - b
Appellant appointment Letter, qualification and
04- other documents ‘ “A” 7—- | Q-
05- Application to DEQ, dt.17.07.2017 “B” e
06- ‘Application to Director (E&SE), dt.17.07.2017 “C”» . ’ L{
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- e ‘ ' Appellant
Thrdugh:
A \odlt
Ahmed Shah Afridi

Advocate, Peshawar




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Appeal No. ‘ I 12012 Khyber Pakhtu khwa

Service Tribunnl

Diary No. 1 ;I 0/

Mohammad Shakir S/o Mohammad Ashraf ~139-Y90
PTC Teacher, GPS Saro Khel-II Dated I /a j\ /7'
R/0 Mohalla Mian Khel, Kohat

..... (Appellany)
Versus

.«1. Government of Khyber Pakhtunkhwa
: Through Secretary, Elementary and Secondary Education
. Civil Secretariat, Peshawar

7 2. Director of Elementary and Secondary Education
Directorate of Elementary and Secondary Education

/3. District Education Officer (Male), Kohat
Office of DEQO (Male), Kohat '

«.(Respondents)

SERV]CE APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974, FOR
SENIORITY AND PAYMENT OF ANNUAL INCREMENTS/PAY
FROM DATE OF FIRST APPOINTMENT AND ANY OTHER
BENEFITS WITHOUT DISTINCTION BETWEEN TRAINED AND
UNTRAINED TEACHERS IN VIEW OF THE JUDGEMENT OF |
e,
Regisiy ak
HT\YI )

_ Prayer in Appeal:

F\i@d‘m @ THE SUPREME COURT OF PAKISTAN

On acceptance of this appeal, the appellant be allowed seniority and receive
graded pay effective from the date of first appointment, rather than date of
qualification, without making distinction between trained and untrained PST

Re-submitted to -day ' o
and filgd. ' A

Regnstra(r

lt%




Teachers in accordance with the judgement of the Honourable Supreme and any

other back benefits that is due under the relevant laws and rules.

Respectfully Sheweth,

That the appellant belong to a respectable family of his locality and have carried out
exemplary service for decades at the post of PTC Teacher, since the date first of
appointment, carrying out his duties with diligence, due care, efficiency, devotion and to
the great satisfaction of his superiors, with no adverse remarks towards ACR’s and

imparting quality education upon his students.

That Appellant was hired vide Appointment Letter No.2340-67/Apptt:/I.AG, dated
09.11.1990 for the Post of PTC Teacher (BPS-7), furthérmore, he appeared for and
passed the mandatory examinations to attain a Primary Teaching Certificate on
7.11.1996.

(True copy of Appointment Letter, Certificate and other
) documents are attached as Annexure-A)

That the appellant along with other PST Teaches filed an application with Respondent
No.3 on 17.07.2017, requesting that in light of the Judgement of the Honourable Supreme
Court of Pakistan, dated 19.03.2016, the appellants be offered seniority and all due
financial benefits for period of service from tﬁe date of appointment till the date of
regulérization/qualiﬁcation attained.

(True copy of application dt.17.07.2017 is attached as Annexure-B)

That the appellant along with other PST Teachers furthermore submitted an application
with Respondent No.2 on 17.07.2017, requesting to be granted seniority and all due
financial back benefits from the date of first appointment in light of the Judgement of the
Honourable Supreme Court of Pakistan, dated 19.03.2016.

(True copy of application dt.17.07.2017 is attached as Annexure-C)

That the Office of the District Education Officer (Male), Kohat, sent Letter No.10290,
dated 07.09.2017, to Respondent No.2 on the subject matter of the application submitted

by the appellant requesting seniority and back benefits from the date of first appointment.

(True copy of the Letter dt. 07.09.2017 is attached as Annexure-D)




6. That feeling aggrieved'byl the inaction and ]ébthargic behaviour of the concerned

authorities, the appellant seeks to invoke the jﬁrisdiction of this Honourable Tribunal,

inter-alia, on the following grounds:

GROUNDS

A. Because the actions or the lack of as well as the lacklustre, sluggish and slothful
behaviour of the respondents is illegal, patently wrong, unlawful, arbitrary,
capricious, unwarranted, malafide and against the relevant provisions of the law and

rules and thus the appellant is liable to be granted relief.

. Because the behaviour and inaction of the Respondents is against settled precedence
set down by the Honourable Supreme Court of Pakistan in numerous judgement

including judgement dated 19.03 2016.

. Because the appellant rights are enshrined and protected under the Constitution of
the Islamic Republic of Pakistan, such as under Article 25, which is being blatantly
violated by the respondents. Therefore, the appellant deserves to be treated at par
with their peers, in accordance to the Cpnstitution and thus, should be given due

seniority.

. Bgcause the appellant has carried out his service in exemplary manner for decades
without any complaints from his superiors and that the inability of the respondents to
provide relief as well as the failure to accord seniority to the appellant is harsh and
demonstrates a lack of concern from the respondents towards the honest hard work

and years of service of the appellant.

- Because the appellant belongs to a poor but respectable family of his locality, who

deserves to have his service recognized by the relevant authorities (Respondents),

o



g

have his service acknéWlEdéied and be granted due seniority from the date of his first

appointment (untrained péiiod).

'Because the appellant seeks permission of this honourable Tribunal, to rely upon

. additional grounds and seek any other relief at the time of hearing of the appeal.

It is, therefore, humbly prayed that upon acceptance of this appeal, appellant be

-accorded seniority and be granted all due financial benefits from the date of first

appointment.

Any other relief this honourable Tribunal deems fit in the circumstances of the case

“may also be granted

Dated: 07.1

o

Appellant

Ak

Ahmed Shah Afridi

Through:

Advocate, Peshawar




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Appeal No. /2017

Mohammed Shakir V/s Govt. of Khyber Pakhtunkhwa and Others

AFFIDAVIT

1, Mohammad Shakir S/o Mohammad Ashraf, R/o Kohat, affirm and declare that‘the
contents of the accompanied Departmental Appeal are true and correct and nothing mater1a1
has been concealed therein from this honourable Tribunal.

1

Debonent
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SERVICE TRIBUNAL PESHAWAR

Appeal No. 12017

BEFORE THE KHYBER PAKHTUNKHWA

Mohammed Shakir V/s Govt. of Khyber Pakhtunkhwa and Others

MEMO OF ADDRESSES

Mohammad Shakir S/o Mohammad Ashraf
PTC Teacher, GPS, Saro Khel-II
R/o Mohalla Mian Khel, Kohat

Versus

1. Government of Khyber Pakhtunkhwa
- Through Secretary, Elementary and Secondary Education
Civil Secretariat, Peshawar

2. Director of Elementary and Secondary Education
Directorate of Elementary and Secondary Education

3. District Education Officer (Male), Kohat
- Office of DEO (Male), Kohat

ern(Appellant)

+eei{Respondents)




S
SO
}

3 . v.—“
.
i

Sy ‘
T BPOINTMENT: -
T

A or +\5_DISNATCT EXUCATION OFFTCER (MALE) , KOHAT,

N

SRR The followiné'bahdidatés.élready_séléciéq_éd.méhiauim
the intervicw held on 26.3.1990 at GPS,Tehsil Kohat is hereby -

appointed asaihst the vac

ant-posts. of *PTC_untirained ‘on temperary

- hasis in BE3-7 (750-
of public service wi

31-1350) plus usual ailowancéwig“rhwﬁgnﬁﬁﬁhgs )
th.eflect from the dates. of their teking . -

. e . -

%}%i -5

8 -
L4
. %

- ?
Y * 3

, .evpr charge: ~

SNg. Neme of caondidates & address.

1. Abdul Waheed s/o
ni, o RLO Tog:
4. ;‘2;.

<ohatrad Khan
Sarai. CmE et
ﬁhhir Snah s/ Anvar ihah-
r/o H.N0.65 Sector-4.:

Khalid Mamid s/e Pio Noor -
....r/a Mehawad Khawaja.
4. Ghulan iurtaza
(15 e .r/O'Dhoda.fflf"4 . o
) '3'5;'Irfan'ﬁli s/é'Sh@E;ehan Al

.« /0, Bahadur :Gayvni, (rangu):
€. Ajmali Shah s/: l:c. Ali Shah
. 1/ Chorlaki. oL
Azizur Rehman s/c Resham Khan
r/2 Chapri Waziren.
Naeem Ahmed s/» Gul: Ahmag - .
s r/a. Nilitary Dairy Farm Kohat,
: Mushtaq Ahnmad 's/viuHaji Gul - .
‘ r/o Lachi Kohat. , :

;.-{1':,&.{_' 3 .(-.

R
v

10.8ha Sagheiiuddin /o, Inasheuddin,..

r/o Dungiil -Khel Kohat.

i1.Sanjaf Ali s/o Naseeb Al{
r/n Usterzai Payan. -

& s IR
b//sigffigéMgggmmad Shakir''s/¢ liohammad' J

A Sahrat r/¢ MORT RigR~Khe =KBhRat .
13.Gul ARamds/o Noor Alam
r/o Jangal Khel Xchat.

14.Nasrullah Khan s/o- walif Khan
r/o Ganderi~Hangu. o .

15.A11ah Nawaz''s/o lohamnad ' Nawaz
r/e Shakardara.,

16.Zafar Iqbal s/o Hamid Gul
r/o Gumbat Krhat.

17.Naor'Mohaumad s/~ Khan Hohammad
r/e Char Bagh. Kohat.

18.Gul Faraz s/2 Shah Beg
r/e Shah . Abad Colony Kohat.

19.Said Salim Shah s/o Langar Shah .
- r/o Mansoor Khel Kchat .

20.Mohammad Iffan: s/n kohammad Ashraf
Khan r.o Lachi Kohat.

21.A3haq Ali g/: Sher Ali
r/o Sher -k Kohat.

22.Mansnor Tariq g/- Ahdullah .o.gp

. * r/¢ Jangal Khel K-hot.

P

ai{v23g833jad Hussain s/; Faqir Hussain

‘Y. r/o Bchipir Atdullah Shah Kohat.

“op i . . . . VY oA e aee o oxr 5 2en

CENGE AL Adavdmind Ghiaz, 5/Q | IaNshnim Khaky R/C
MR TN et ) E

4ic§,

: “*"}{V TEE 3 lundwald' e s
A@A'Kohatsu-=  ‘ AL e
.. . GPS Paliysi . L

s/ 2734 NeWwnood

ted at. Dhem )
GrsyPangd o
. ::,);Qnu_[ Syt s .P

Jagphast G

L LBanda. o TTOTTER

o s "'.":'. -

.77y Dakasi Killa. ~dow

S 1g’~"fW“f31=-
1Y S, Darband-II ~ “<dse

R LAV "‘.f’"';-‘.*':‘“‘ L

S ra ‘ _..,',,::1}.~.A'.r-.?-
o IS, Dakasi Killa,-dos .

'ﬁPé,Chépfi W.Q:fViaéegﬁga%g )
'Z2eh trang @sﬁ@d.
GPS,Karbogha~If agai@sz ve, o
GPS, Sarki Payala
+=PS; Darari Banda.

e~
-aow

.GRS,Kéfbbgha~I . c=dae -
0653050 Knel- L da-”

SRR

<

GrS, Sharki
Karbogha.

GPS,Khan Kot.

~do- -

~-do-

GMS,Chamba Gul.” " =do-

GPS, Tall M.Zai,  ~dow
GPS,Kotoﬁanz. ~do~-
| GPS,%é&éﬁ{Bdeg;
éPS,Kawalearosam.
GMS, anar Chinna, ~do=
HPS, Dallan-2 —dg-
KPS, Tang, ;do-
Gr3,Tangl Miangap-2 -de-

L)

o H ::?l‘ri‘;’? e




. ‘ P ESA N i . . 4
t-m [ ' (2) :S,:,_:‘,‘. -
247 %ulawatvhhan s/ lalbat Khen :,‘Gla Tangl Mlangan~2. sainsﬁ
At r/A Nohémmadzal K~hat.w SO0 - . V/Pasta.,
25~bpaheen Al s/o Shah Jehan Ali GPS Sazo Khel~2. #da« e
s3940 AL Zal Kohate. . oo nal _ R
28 s KnaTid Ahmad s/0* Mehmoadd' Pamld MPo,Gurgina. SR .dé ,‘: ‘
r/n Moh: Haji Bahadur. Kohat, “*'
- . -.::»-.' cn A
Ma &’ borﬁdltlonS‘-- . AR RIS R S .. _. '; ,‘,
4/ Ne'"PA/DA etc.is allowed on fresh appointrant. ' BRI
£. Charge reports should be submitted to al concerned in duplr@ag@,
8. The, ap901n§ment of candidates are plrely iemporary and llable-ég
K ‘termination at -any time without asslgnlng any reasons.
: "~ &.The candidat8s should produce their heﬂ’»h and age certlflcats Tyam
tHe Medical Supdt:concerned.
3.They should not alloy tn take aver ch: £ theirpr pusts 1f their '
age acceeds 25 years or below 18 vnnﬂf oﬁ afe. TR K
8, Tkaxxasay In case pf resignatior tkﬁv wiil have to submlt onhe month
prlor notice or they shall forefeit cae nenths pay to the Govits.
7, His appointment is subjec¢t for urthor ronditions: that they are
domiciled of Disti: Kohat. : N BT
.8, Ifodhey fall to takeover charge oi ‘e post w1th1n a week nf the
% “receipt of thls order the offer of g:pulntment snall stand. . o
_ (& = canttlled. - R
iR Q? S o ' ' ' u
i R O TS T S : (hOHAl MAD RAZA) o A4 L8
o s : Ilstt.éducatlon Offlcer, S
' J - . ' or A“ale) ] I(Ohat. . . N ot
e g . '. { BEURt
[ ' . ﬁ-" J
Endst.No.g"_%ii_’_ o /App*t /1.AG, date< Kohat, the [// /199Q{
="t - L Copy ‘of ‘the ahovie’. i“ Por ﬁrgled ;f‘or :mf‘o"{pa'cq an..
end nececsany action to the:- N T
1.5ub Divisional Zducation Officer (Male), hohqt. 5$3_E;h; ;,v' o
2.5ub DivisionalBducation Officer ’bale) Hangu. ciefe. Y
8-28uAll candidates conceraed. Cen el o A e
celorie T ay Cal Cipimh oole b de J({v" ,'::_,.3;;:-';';.'1‘_3}
’ T {‘ DDm. -: . i "\‘"1 . .
for Digt*'“ﬂucatl n, O;flcer,:- 21

', ;’318) ? Kohat ke : -\ \_.;v‘ )




GLS

e
.

¢ - 7D, NWFP, 62 D. ol E, 50000 €.~ )2-3-95—(18)
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TRAINING CLASSTS EXA’VHNV'” OUN P-T.C. 199 A. |
Roll No. LZ”?J [ Namej\{ la /}77}7'&4(«( SZ/M/ i SonfDa“g73107 ofH(AL\o‘ m. y)/_\utc/( A SZ‘Y‘:‘/—LF
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seriadl : Mz : :
" No, SUBJECT ] " Marks . TOTAL
Inter: " Exterli
1. Principlss of Edu, and Method of Teaching R 160 3 3
2 Child Devept: and Counselling . 100 5 6
X 3. School Org: and Class Reom Management 160 é 9—
X 4. Lang: and Mecthod of Tcécbing - 100 b 9~
N iy . :
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I o ] _
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oo g _ ’
‘ PCXSS'ZC‘ -
Passed/Fadled— ~——eeo Divigion——u— __Z.L-._..., e
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2— - —— e
3 — ———

. Prepared by .. _ _ | ‘%T_ e

A'Che’cked... - /- e e . Date of declaration ._,[/... .5. ’/C{C’.o{ .

Dy Registrar,

Departimentl Exomination,

L Egdgcation Deg)artmmr
- . , NW.F.P., Pesiummr
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CPHEE DISTRICT EDUCATION OFFICKR (MALE) KOUAT

o No_/3)F6 dued D /S pory

.+ . 'Fhe Director . : ' i
Elementary & Secondary: Bducation , :
- Khyber Pakhtunkhwa Peshawar

' Subject: - APPLICATION FOR REGULARIZ

PASSED BY TIIE SUPREME COURT OF PAKISTAN
: ) A -

entitled for the seniority from the da
, ~ Hence in this regard this office may:kindly be
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IN THE COURT OF JUDGE PROVINCIAL SERVICES
TRIBUNAL, PESHAWAR

/WZ/ No | N/lo/ ¢ Wakalatnama

Mo‘}’m‘% 2 6\‘\0\\9'~\(/ls Gov. of Khyber Pakhtunkhwa & Others
Y

2 " - L
\ Y SRR S N =
@) SN

AffiHi,lAdvocate in the above mentioned case, to do all or any of the following acts, deeds

and things:-

i- To appear, act and plead for me/us in the above mentioned case in this Court/Tribunal in
which the same may be tried or heard, and any other proceedings arising out of or connected
therewith.

2- To sign and verify and file, petitions, appeals, affidavits and applications as may be deemed
necessary or advisable by them for the conduct, prosecution or defense of the said case at all
its stages.

< 3- To receive payment of, and issue receipts for, all moneys that may be or become due and
payable to us during the course of the proceedings.

4- To do any act necessary or ancillary to the above acts, deeds and things.

5- To employ any other legal practitioner authorizing him to exercise the power and authorities

hereby conferred on the advocate whenever he may think fit to do so.

AND I/We hereby agree to ratify whatever the advocates or their substitute shall do in the
premises.

AND I/We hereby agree that in the event of the whole or any part of the fee agreed by us to

be paid to the advocates remaining unpaid they shall be entitled to withdraw from the prosecution of
the said until the same is paid.

In witness whereof | have signed this Wakalatnama hereunder, the contents of which have
been read/explained to me and fully understood by me on 1* day of December 2017.

(Do

Signaturer Executant
Attested & Accepted by:

Sl

Ahmed Shah Afridi
Advocate, District Peshawar

OFFICE: 60-C, 2™ Street, Defence Officers Colony, Khyber Road, Peshawar
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gﬁ’\ ) BEFORE THE HONQURABLE SERVICE TRIBUNAL

| PESHAWAR |
SERVICE APPEAL NO. 11/2018

MUHAMMAD SHAKIR....oooooovvvenooi e ... APPELLANT

V/ S

DISTT EDUCATION OFFICER (MALE) KOHAT & OTHER ........ RESPONDENTS

<><><>(>0000000000000000000000000000000000000000000

0000
' INDEX
| S# Descr1pt1on of the Documents Annex Pagés
1 [Para wise comments | 13
2 [Affidavit T 32
3 |Copy of Civil Servant act “A” 5-7
. 11973 (03 Pages) . .
4 ' Photo copy of Judgment in 8-11
Serv1ce ‘appeal No: 115/2016 .
Dated 13.03.2018 ~ Respondent No: 1, 2 &3

" District BEdui
- (Male)Te

0
//hﬁfﬂ




i ‘:“i' *  BEFORE THE HONOURABLE SERVICE TRIBUNAL
A | PESHAWAR
Eo SERVICE APPEAL NO. 11/2018
) " MUHAMMAD SHAKIR........oooo oo e APPELLANT
DISTT EDUCATION OFFICER (MALE) KOHAT & OTHER......... - RESPONDENTS

Parawise comments on behalf of Respondent No: 1 to 3 |

Respectfully Sheweth

Preliminary objections:
1. That the appellant has got no cause of actiorylocus standi. . | |

2. That the instant Service appeal is badly time barred.

3. That the appellant has concealed material facts from the Hon’able Tribunal in the
* instant service appeal.

4. That the instant service appeal is against the relevant provisions of law.
5. That the appellant has not come to this Hon”able Tribunal with clean hands.

6. That the instant appeal is liable to be dismissed for mis-joinder & non-joinder of ‘
the necessary parties to the present appeal.

7. That the appellant is estopped by his own conduct to file the instant appeal.

8. That the instant service appeal is not maintainable in the present form &
circumstances of the case.

FACTS

1. No comments pertain to record.

2. Correct to the extent that appellant was appointed as PST post in the respondent
department as untrained PST post vide appointment order dated 09.11.1990 on his
own application/request for the appointment against the said post.

3. Incorrect, Appx Supreme Court of Pakistan vide order dated 19.03.2016 granted

Annual Increment to the untrained teachers and ancillary privileges of pay which |
cannot be linked with seniority, while Govt of Khyber Pakhtunkhwa Finance
Department letter No FD/PRC issued on 05.02.2002 & dated 30.10.2009, ‘wherein
| : annuﬁl increment-s on running pay to the un.traincd..tcachers has been allowed but
without arrear & with immediate effect. So far as Seniority of Untrained teachers
is concerned it is submitted that under the provision of Section 8 (4) chapter 1I of

>
Hed -




E o | - ®
‘;\' E L} . the NWEP now Khyber Pakhtunkhwa Civil ‘Servant .act 1973 (NWFP) (now KPK)
o~ : act No: XVIII of 1973 the seniorit‘y ca'n’ n0t>b‘e considered from the date of
apipointment as untrained rather it .would be reckoned from the regular
appointrﬁent to the pdst, from the date of passing the prescribed qualification in
case of untrained appointment to a post (Copy of the relevant rules is attached as

Annex A)

4. Incorrect, the: judgment of Appx Supreme Court of Pakistan has ali\'eady“l)een

" implemented and extended benefit of Annual increments to all untrained teachers
and seniority is always commenced from the date of regular appointrﬂent or from
the date of passing the professional qualiﬁbation.

5. Incorrect/ misleading , on the persistent request of appellant his application was
submitted to respondent No: 2 mérely for seeking guidance which can not be
turned as Departmental appeal further sinCe'his appointment so many seniority list
have been issued by the Department but non has been challenged by the appellant.

6. Incorrect on going through above étated para, the appeal in hand is libel to be

strict down on the following grounds inter alia.

GROUNDS
A. Incorrect and denied. The appellant has been treated strictly in accordance
© with law & rules/ regulations and the act of the respondent departments is
within the legal spﬁere, having no question of illegality, exceed of Jjurisdictiph
and un lawful authority. Hence, libel to be maintained.
B. Incorrect and denied. The app;allant is not entitled for the grant of Seniority

for his untrained period: without possessing/ acquiring the prescribed

professional qualification at the time of his induction in-the respondent

department as PST.

C. Incorrect. There is & no rules and regulation for the grant of seniority fér
untrdined period in respondent of any ieaching cad;é post therefore the act of
the respondents department regarding non grant of the seniority for the
untrained period to the appellant is within legal sphere. The appellant has been

B .treated on the principle “ sauce for the goose is the sauce for the gender” and

the rule in question is unanimously implement on each and every one, and

e R




~ service appeal with cost in favour of respondent d

question of article 25 of -lh'e constitution of Pakistan does not attracted in the

instant case. : o

- Incorrect. The respondent department can not have any malafide against any-

one as there is a crystal clear rules without the shadow of any doubt as
enumerated ‘above under which the respondent department haé been treated
the appellant.

No comments. It pertain to personal opg; of the appéllant hoWever» the

appellant is not entitled for the seniérity for untrained period according to

_ rules.

In view of the above made submission, it is most humbly prayed that this-
Hon’able, Tribunal may.very graciously be pleased to dismissert the instant

entl

Jif %2 | B
e tary & Secy Education

Khyber Pakhtunkhwa Peshawar

- Government of Khyber Pakhtunkhwa -
Elementary & Secy Education Department

District El C
{(Male) Koha

\




LY

]

" BEFORE THE HONQURABLE SERVICE TRIBUNAL

PESHAWAR
 SERVICE APPEAL NO. 11/2018
MUHAMMADSHAKIR ................... ;................................7..:....APPELLANT i
DISTT EDUCATION OFFICER.(MALE) KOHAT & OTHER........ 'REéPONDENTs -

7/
- Parawise comments on behalf of Respondent No: 1 to 3

- Affidavit

I, Haziq ur Rehman District Education Officer (Male) Kohat dohereby sélemnly affirm
and declare on oath that the contends of the accompanying Parawise comments are true
and correct to the best of my knowledge and belief and nothing has been concealed

withheld from this Honourable court

Deponent

. ' R NI}
DISTRICT FDUCATION OFFICER
| "(MALE) KOHAT,# °




Ay,

law, in the whole or part of the North-West Frontier province noW -Khyber
Pakhtunkhwa, shall be amended in the manner as appeared hereinafter, namely:

(a) I the Acts and Ordinances:-

. () for the words and hyphen "North West Frontier Province " and for
- the letters, dots and hyphen “N.-W.F.p~ 3ppearing before the
words "AN ACT” or “AN ORDINANCE”, as the case may be, the

words "Khyber Pakhtunkhwa" shall be substituted.

(i) in the Jong title and preamble, for the words and hyphen “North-
West Frontier Province”, “Sarhad”, “Frontier” and for letters, dots
and Hyphen, *N.-W.F.P”, as the case may be, wherever occurring,
the words, "Khyber Pakhtunkhwa*, shall be Substituged. )

‘(i) in section 1, in sub-section (1) and in sub-section {2), for the

viords and hyphen, "North-West Frontier Province”, “Sarhad”,
“Frontier” and for letters, dots and hyphen, “N-W.F.P", wherever

gccurring , the words “Khyber Pakhtunkhwa? or the words

“Province of the Khyber Pakhtunkhwa”, as the case may be, shalf
be Substituted; and o

(iv) in any other section, for the words and hyphen, “North-west
Frontier Province”, “Sarhad”, “Frontier” and for letters, dots and

- hyphen, “N-W.E.P", as the case may be , whérever occurring, the

words, "Khyber Pakhtunkhwa”, shall be substituted; and .

(55 - In the rules, regulations, notifications, orders, bye-laws, issued or framed

under the provinces of any Act or Ordinance or any other legal instrument of the

‘works and hyphen, “North-West Frontier Province”, “Sarhad”, “Frontier” and for
letters, dots and hyphen, "N-W.F.P”, as the case may be, where ever occurring, the .

words “Khyber,Pakhtunkhwa”, shall be substituted,

Khyber Pakhtunkhwa
- Civil Servants Acts, 1973
(Khyber P-akl?t'unkhwa Act N_o.: X\{Iﬁ of 1973)

An Act to redulaté ihe appointment of persons td', and the terms and conditions of
: - service of persons in, the service of the ~Khybqr Pakhtunkhwa

[Gazette of Khyber PakhtdnkhWa, Extraordiriary, Page No. 287N-287v, 12t .
] . - November, 1973] . « .

: Preamble.-~-WHEREAS it is expedient to regulate b'y‘ law, 'fhé appointment

of persons to, and the terms and conditions of service of persons in, the service of

.. - the Khyber Pakhtunkhwa, and to Provide for matters connected therewith or .
. ancillary thereto; © - - S . - L

i

. ivl Servants Acts (573 .

Cltis hereby enacted as follows:-~ =

1, Short title, application and commencement.---(1) This Act .
may be called the Khyber Pakhtunkhwa Givil Servants Act,1973. I e
(2) “This section and section 25, shalf apply to persons employed on.
contract, or on work charged basis, or who are paid from contingencies, and the
remaining provisions of this Act including this section, shall apply to all civil servants
wherever they may be. ’ : :

[€) 2 (3 shall come into force atonce. -

CHAPTER-T
PRELIMINARY

2, Definitions.-—{1) In this Act, unless the context othenwise
requires the following expressicns shall have the Meanings hereby respectively
assigned to them, that is to say-- :

(a) “adhoc appointment” means appointment of a duly qualified -
person made ctherwise than in accordance with the prescribed
method of recruitment, pending recruitment in- accordance with
such method, = . . D =

(b) “civil servant” fmeans a person who is a member of 3 civil service
of the Province, -or who holds a civil post in connection with the
affairs of the Prevince, but does not include-- -

(i) 2 pérscn who is on deputation to the Province from the
Federation or any other Pravince or other authority;

(i} 3 persen who is employed on contract,. or. on work -
charged basis, ¢r who is paid from contingencies; or

(i) 2 person who is a *worker” or “workman” as defined in
the Factories Act, 1934 (Act XXV of 1934), or the-
Workmzn's Compensation Act, 1923 {Act VIII of 1923);

(e “Government” “means the ‘Govemmenf‘ of the Khyber
: Pakhtunkhwa, . P e . -

(d) “initial appointment” means appointment méde otherwise_: than by
promotion or. transfer; Co o

(e) “;}ay” means the amount CraWn ;nonthli' by & civil servant as pay,
and includes spediat pay, personal pay and any other emotuments
declared by the prescribed authority to be paid ; e .

0] “permanent post” means a post sanctioned without fimit of times;




bl

B " Civil Servants Acts, 1973

¢ . . - '
Q) “prescribed * means prescribed by rules;

() “Provincg “means the l_(hybér Pakhtunkhwa;

(i) “rules” means rules made or deemed to have been made under

" this Act;

(i) - “selection authority” means the “Khyber Pakhtunkhwa Public
Service Commission,. a departmental selection board,
departmental sefection committee or other authority or body on
the recommendations of, or ‘in consultation with which any
appointrhent or promotion, as may be prescribed, is made;

(k) “temporary pqstf' means a bost other than a permanent post.

(2) For the purpose of this Act, an appointment, whether by

promotion or otherwise, shall be deemed to have been made on regular basis if it is
made in the prescribed manner. - :

CHAPTER-II -

TERMS AND CONDITIONS OF SERVICE OF CIVIL SERVANTS

3. Terms and Conditions.---The terms and conditions of service of

a civil servant shall be as provided in this Act and the rules.

4. Tenure of office of civil servants.---Every civil servant shall
hold office during the pleasure of the Governor, - - :

5. Appointment.---Appointment to a civil service of the Province or

to a civil post in connection with the affairs of the Province shell be made in the.

prescribed manner by the Governor or by a person authorised by the Governor in
that behalf. Co e : : '

" 6. Probation.---(1) An initial appointment to a service or post’

referred to in section 5,-not being an adhoc appointment, shall be ori probation as
may be prescribed.

- (2) . Any appointment of a civil sewaﬁt by prometion or transfer to a
service or post may also be made on probation as may be prescribed. .

(3) ..Where, in respect of any service or .post, ‘ the satisfactory

" completion of probation includes. the passing of a prescribed examination, test or -

course or successful completion of any training, a person appointed on probation to

such service or past who, before. the expiry of the original or extended pericd of his -
. probation, has failed to pass such examination or test or to successfully complete
~ course or the training shali, except as may be prescribed othenwise-- .

v

'.\_(a) '. if he Wa_s_ appainted to such service or pdst by initial recruitment, -
" 'be discharged; or . PR

-
T

by

4
24
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Civi!“Ser;I;lnlskhﬂnfs;IBTS A

(b) f he was appointed to such service or post ~ by -promotion or
transfer, be reverted to the service or post from which he was
promoted or transferred and against which he holds a lien or, if
there be no such service or post, be discharged: - :

Provided that in the case of initial appointment to a service or post, 2 civil
servant shall not be deemed to have completed his period of probation satisfactorily
until his character and antecedents have been verified as satisfactory in the opinion
of the appointing authority. . o

7. Conﬁrination.---(l)-A persoh appointed on probation shall, on
satisfactory comgletion of his probation, be eligible for confirmation in a service or, .
as theé case may be, a post as may be prescribed. :

2) A civil servant promoted to a post 1[....] on. regular basis shall be
eligible for confirmation after rendering satisfactory service for the period prescribed

* for confirmation therein. :

(3) There shall be no confirmation against any temporary post..

{4) A civil servant wha, during the period of his service, was eligible to
be confirmed in any service or against any post retires from service before being
confirmed shall rot, merely by reason of such retirement, be refused confirmation in
such service or post or any benefits accruing therefrom, - :

~(5)  Confirmation of a civil servant in a service or post shall take effect -
from the date ci occurrence of permanent vacancy in that service or post or from .
the date of contnuous officiation, in such service or post, whichever is later.

8. Seniority.---(1) For proper administration of a service, cadre of

" post], the appointing authority shall cause a seniority list of the members for the

time being of such service, cadre or 3[post] to be prepared, but nothing herein’ )
contained shall be construed to confer any vested right to a particular senicrity in
such service, cadre or "[pqst] as the case may be. -

)y Subject to the proviéions of sub-section (1), the seniority of a civil
servant shall be reckoned in relation to other civil servants belonging t© the same
service or *[cacre], whether serving in the same department or office or not, s may

- be prescribed.

/

(3) Seniority on initial appointment'toa service, S[cadre] or post shall -
be determined as may be prescribed. © - . )

A '[(4)  Seniority in a post; service or cadre to which a civil servant is
pgomoted shall take effect from the date of regular appointment to that post:

. The words "or grade” omitted by Khyber Pakhtunkhwa Ordinance No. IV of 1985. ’

- Subs: for the word “grade” by Khyber Pakhturtkhwa Ordinance No. IV of 1985.

. Subs. for the word “grade” by Khyber Pakhtunkhwa Ordinance No. 1V of 1985.

. Subs. for the word “grade” by Khyber Pakhtunkhwa Ordinance No, IV of 1985.

. Substituted for the word “grade” by Khyber Pakhtunkhwa Ordinance No. IV of 1985.
.~ Substituted for the word “grade” by Khyber Pakhtunkhwa Ordinance No. TV of 1985.

AU D WA

-
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[~or . ..

serve anywhere within or outside the grovi

outside his service or cadre, his terms and conditicns of
not be less favourable than those to which he would have
been so required to serve. :

be terminated without notice--

.
ro ~

Civil Servants Acts, 1973

"Provided that civil servants‘who are

in one batch shall, on their promotion to the higher post, retain their inter-se~
seniority as in the lower post.] . ’

(5)  The seniority Jists prepared under sub-section (1), 'shall be revised

and notified in the official Gazette at least once in a calendar year, preferably in the
month of January). . ‘

9.

qualifications as may be prescribed shail be eligible for promotian to a 3[higher}

post for the time being reserved under the rule for departmental promotion in ..
the service or cadre to which he belongs. -

(2) . Apostreferred to in sub-section (1) may either be a selection post
or a non selection post to which promotica shall be made as may be prescribed--

(a) in the case of a selecticn post, on the basis of selection on merit;
and : . :
. (b) in the case of non-selection post, on the basis of seniority-cum-
' fitness. : o

10. Posting and Transfer.---Every civil servant shall be liable to

nce, in any post under the Federal
Government, or any Provincial Government or Local authority, or a corporation or

body set up or established by any such Gevernment: - :

Provided that nothing 'contained in this section shall apply to a Civil servant
recruited specifically to serve in a particulzr area or region; ’

Provided further fhat, where a cvil servant is required to serve in a post

service as to his pay shall
been entitled if he had not

11, Termination of service.---(1) The service of a civil servant ‘may

() during the iniial or exterded pericd of his probation:

_Provided that, where such civil servant is appointed by promotion
on probation or, as the case may be, is transferred from one
*[service], cadre or post to another ®(service], cadre or post, his -

AW N

o

Sub-section (4) substituted by Khyber Pzhtunkhwa Ordinance No. IV of 1985.-

Sub-section (5) added by Khyber Pakhturxhwa Act No. I of 1989, - i

. The word “higher” inserted by Khyber Pzihtunkhwa Ordinance No. IVof 1985, .
The words "the higher grade of” omitted by Khyber Pakhtunkhwa Ordinance No .1y

- of 1985. Ll L . Ll

- .The word “grade” substituted by Khyber Fakhtunkhwa Ordinance No. 1V of. 1985, .

. ‘The word “grade” substituted by Khyber Pakhtunkfwa Ordinance No. IV of 1985,

§elected for promotion to a higher post. -

Promotion.---(1) A civil servant possessing such minimurn -

" terminated, the person whose services are

e - e
- where such civil servant is appointed to a lower post, the pi

" -or officiating basis shall ‘'be iiable to rev

Civil Servants Acts,' 1973

. ‘servi;e: shall ot be so terrw:r}z{xfed i'.:;g] ?rn'gag‘se l?%mh?:gssr]aaing
inst his former post in such ‘[serv ,“but | b
:gjérr‘ts:dhltso his forgwer [service], cadre or post. as ;_the case may
e S . -‘-- t .
: . - ic i oyment;.
. (i) - onthe expiry of the initial or exten_ded |:ugr‘10r,l ofh|§ emp y N
_or . : : o
. ent is “terminable on the appointment
i intment is' mad® adhoc terminable on & tment
@ gft:ep:rps%(::n;:ihe recomfendation of the selection authority, 0
the appointment of such .pgrson. .

.

- jon in the number of
@, Were, an e sl o ot 1 i e 0
i a A
post in a cadre or grade, the services oterminated shall ordinarily be the one

who is the most junior in such cadre or grade.

£ sub-section (1), but subjéct to
(3) Notwithstanding the provisions of SUb'zgn(‘:ltlZngaﬁtbiunt :ér‘njpbrary |
isions of sub section (2), the service. of a cn e in telporey
o ‘Ipr:r:/]xes:‘otnsor' 3ppointed adhoc -shall be liable to termination of 2
emplo _ !
notice or pay in lieu thereof. _ ‘ _ ‘ ‘ -
| : urpius.~+-

E 3114 Absorption of civil ~servants rendered surp!

i ing ing contained in this Act, tt e e under, any
NotWIthstandlnguaar;tyt:’\:ntghe terms and conditions. of §gwlcef, adzwgrtﬁgnt"ofﬁcé s
et = ccl,us as a result of re-organisation or _abo_hthn‘ ofa ¢ pbe"éppb{htéd o
rebr;d“;f:: z;‘ rappOSt in pu'rsuance of any Governrr‘nent ifc"ligg r;y Y S R ore.such
a i : t e po . e . A
" pos i ay. scale equal to bkl
Wgé‘ngs:gltn%f r?: srl:éos's?es‘;es the qualifications and fulﬁis_ other concfmf: : pp al
appo : th fic d fuifls "
to that post: ' ' ‘ | | -

A : ‘ j i ed a lower
: Provided that Where no equivalent post is available, he may offer

: itions as m M
post in such manner and subject to such. condiien ay teing drawn by him in

i st shall remain
the higher post immediately preceding his appointment to ? jorver po hal _
protected.] e S )

| servant appointed tg a
her Pakhtunkhwa Civit
temporary

© 12 - Re\;ersion to a lower ‘[po_st];-'t; A g;l;
higher post- or S{before the commgncement_of eradé i
) Sfrvants (amendment) Ordinance, 1985 to a higher} g

notice, R L

«

nce.No. IV of 1985, -
s No. IV of 1985.:
04-06-2001.

Tode sttt i unkhwa Ordi
: rd ™ " substituted by Khyber Pakhtun inanc:
‘. I‘hh: m “3:233" substituted by Khy(?er Paklx.gn!c;\ﬁfa th)rgiri:tc;
) ‘ r Pakhtunkhwa Ordinance No.
: %S:r\i,ﬁabsy“g:zgz or service” Substituted by Khyber E@kr_\t-.mkthv?
. of 1985, 1 T Ll N N or1885. - o | S .
: = b khturkhwa Ordinance No. IV of 1385. v of 1385,
. }rr;s:r‘zg dzy\lzré?:n;:admi&éd by Khybe.r_Pakﬁtynkhyva'grdmafxce No N ] -

EENRPLE S
. —

AR

the rules mede thereunder, any '

ay be prescribed, and

ersion, to_ his”lower post f{ ...... 1 without

Ordinance No. IV
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BEFORL rHr KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
: - | MHA_WA_K K

' -.i
i

i |
SLRVICE APPEAL NO 1]5/2016

Datc of | 111st1tut10n ~30.fl-1.2_015
Date pqudgmem - 17.01.2017

|

Abid Ali SIlaukétl-l'S'}’i') Shaukat Ali:

(Appellant)

- VERSUS
Secretary Fci1101t1011 Khyb01 Pakhtunkhwa Civil Scuctauat Peshawar’
Director of Educatlon Khyber Pakhtunkhwa, Dabgar'l Garden Peshawar,
District Education Ofﬁcm Nowshcxa Ll

M. Asad Khan; PSHT GPS No.2, ZKKS prcsently at G P.S Tarkhel
Bala D1smct Nowshela and 36 oth'el pnvatc 1cspondcnts

i S ... (Respondents)
| o - . X . B

N —

. : o : I . M

APPEAL UNDER:SECTION-4 OF THE SERVIc'r‘TRIBUNAL ACT, 1974
AGAINST THE IMPUGNED SENIORITY LIST DATED 07.02.2015 OF
RESPONDENT NO. 3-'AND: IMPUGNED NOTIFICATION NO. 3641/46
DATED 27.07.2015:OF - RI:SP@NDFNT NO. 3 IAND AGAINST THE IN
ACTION OF RESPONDENT NO:..3 IN. RESPONSE TO DEPARTMENTAL
APPEAL . WHEREBY " 'PROMOTION/UP- GR.ADATION OF THE
PETIT IONTR TO. BPS-15 AS PSHT/SPST HAS BEEN REFUSED.

l
_'—.._._ I
1

Mr: Abdul Ghaltal Khan Advocate i L TFor appellant.
M. /1auihh Govcmment Plcadel : - ' ‘ "For official respondents No. 1 to 3.

MR. ASHFAQUE TAJ ~ . = " .. MEMBER (JUDICIAL)

MR.AHMAD HASSAN - .. . . - ‘" MEMBER (EXECUTIVE)
JUDGMENT -~ = o5
. ASHFAOUE'TAJ MEMBER’ 'Abid- Ah -Shaukat  hereinafter called

\~
| .

appellant has moved mstant scrvnce Iappeal undcl ﬂectlon 4 of Service Tribunal Act,

1974 against 1mpu,g,ncd scmorlty hsl dated 07 02 2015 and 1mpugned notlﬁcatxon dated

27.07.2015 1ssucd by rcspondcnt No 3. And agamst inaction of rcspondcnt No 3

A T*g:* QTET
' &L S Aol




BRI I Y -
- - )

Aoty
AT

d“dl[‘kbl dcpaltmmtal appeal whe1cby promotlon/up graclatlon of appellant to BPS-15

was refused.

2. lacls g bucl are- that appel

04.00, 1989. That mmally thc appcll'm

subsequently re_gularlze_q agal'nst ,lns
turn. That the all)pellan't _.\_Alas 1‘eady for
to lack of institﬁtio’ns 'hc::'::eot_llo ‘_no.t,
training at carliel: ulaé:no‘ts-his fanlt. :T
the appellant W'xs shown le‘llOl to ma

tcntatnvc scmouty hsl fox p1omot1on

lhal on the basw of sccond senior

27.07.2015. "lhc leachcxs |un1or to appellant were plomotecl That appomtmcnt and

| . .
a |

ant; joined Educa,tlon Department as SPST on

was appointed in BPS-7 as untrained teacher but

do _his_tfaining in time, s0 non-performance of

hat 1n ycal 2015 scl,mouty lists were plepal ed but
| e

'1y of h1s Jumm collcagucs Appellant ohjceted to
to BPS,-1.4/ 15 but the same was not considered '

1y Ilst notlﬁcatlon No. 3641/46 was lSSl.lCd on

retirement of the appellant arc, conadewd flom thc da ¢ of appointment as untrained

lcachms That calhel appellant was,

Igrantecl promono ﬂl,lp-gradation on the basis of
l i .

same quahllcauon length of scrvu:eI earher to the 1espondents. The prayer. of the

appellant is that unpugncd notxﬁcatlon and semouty lst might be set-aside and that

N
l

appellant be plomoted from the datc of lns orlgmal appomtmenl

-

3.0 oealncd counsel f01 appellant

Accountant Gcnmal Ofﬁcc Peshawar

tcachers by subm1ttmg that t01np01a1 y/ofﬁmatmg scwwes followed by confirmation.

contended that in reply to letter dated 02.12.2008

gave opuuon on up-gradation of various posts of

i

lcnclcmcl on. the 1clevant posts wh1ch are rcckonable towalds pension can also bc

counted l01 the: pmposc of length of

question was asked in -above mentloned letter lh’lt whethen 10 years services w1ll be

sewwe requued lox up gradatlon IIe added that
- N [ ! .

counted from- datc of 1mt1al recxmtment as untlalned telacher flom the date of passing

PTC exam. Ilc was ofthc view that 0

Wk I

lhc date of mlual appomtment as. untlamed tcachet then ‘his sernouty also had to be

dclunnncd fi 1om thc date of lnmal appomtment

post on’ completing the required training on his -

training fronl day first of his appointment but due

n thlS analogy when his se1’v1ce was counted from



4, lhc lcal ncd Govor nment Pleader for 1espondents contr overted that it is'a settled

rufe duly cnmmunu.ated to the Lwecutrve Dlstnct Off" 1cer vrdc letter No 2296/A-.
88/KC/SET (M&I )bl,/lnfoz m datcd 31 08 2012 regard to guldanc_e for preparation of

seniority llst/promotlon/up gradallon of vauous cadlcs of teachmg staff. The semonty.

cannot be consmlued flom the date of appomtment as ulrtramed teacher. The senlouty
!
is considered l]Ol]l thc datc of 1cgula1 appomtment or {from the date of passmg the

l
prescribed qualllicauon 1n case of untralned appomtment Further at serial No, 3 of

letter it is rccmded that the name ot the untralned teache s coulcl not be enltsted in the

l : : :
scniority [ist unlcss he passes the prescnbed rules So, tlle mle s clear on the matter and . .

on the basis of sald mle the scnronty llsl was prepared 1n yea1 2013 first time and many

a .
dcscnvmg were paomotcd wluch was ncvel cllallenged He also pointed that the above

| .
mentioned lUlCS wcre also challenged bcfore tlns Tubunal in Service Appeal'

No. 1343/2012 dalcd _vl 0s. 2016 tltled “Javed Iqbal PST-vs -Government of Khyber

1 .
Pakhtunkhwa, thlough Elemental y & Sccondary Educatlon Peshawar” was dismissed,
| } l

mcaning thcreby appcllant was praymg f01 the mattel wlnch had already been decided.

by’ lhls lubunal
S. The lnbunal obscrvcd thal appcllant camc up w1th playu that since his setvice
was countcd [10m thc datc of mmal appomtment as untramcd teacher for purpose of up-

u:aclatlon SO on thls analogy he i IS entltled to get scnlomty and further plomotlon Wc

arc afraid that tlns mattel has already bcen dcmdcd by thrs Tribunal vide judgment .

dated 31.05. 2016 in Sewme Appeal No 1343/2012 Ovc1 and above this, the Tribunal

agrees with the algumcnts/stance of Addlthllal Advocatc General that rules on the .

sub|cct were cnculalcd vrde lettcr dated 3] 08 2012 mter-aha untlalned teacher cannot

be enlisted in the scmouty lrst unless hc passes thc prescubcd plofcssmnal quallﬁcation

arc palpablc ancl consp:cuous reallty The appellant had not asscr ted that he had been

not given due scmonty afte: gettxng 1cquxsrtc professronal tlaming. At an end appellant




had likewise fa;led to pomt out tlnl hc lﬂd appllcd for lralnmg but was 1efused or kept

| waiting and that lault was not on hlS paxt

6. In view. oi above 1hc appeal m hand stands dmnlssed Parties are left to bear
. . i . -
their own costs. Fllc be consmnvd to the reco’rd room

'
v

7. Vide out this dctaxf ~;udgme:nt we would also hkc to dispose of identical Semce :

Appeals No. 111/2016 utled“Zahld Alx-vs Sccreta1y Educatlon KPK, Civil Secretariat

| Peshawar™ ctc 112/2016 tltlcd “Mmad Khan -vs- Sccrelaly Education, KPK, Clwl

l
A

SLCICiaIlal Peshawal” ‘etc 113/2016 titled “Faraz Muhdmmad -vs-Secretary Educatlon

KPK, Clwf Scclctal iat Pcshawal” elc 114/2016 ullcd “Amln -ur- Rehman-vs— Secretary

D clm.auon KPK, CIVll Scm ct'u'mt Pcshawai” élc and I 16/2016 titled “Zia Ullah Shah—

1

VS~ Scc;ctaly E(lucallon KPK ClVIl Sec1eta11at Peshawal etc as smnlar questlon of

law and facts al.e mvolved, all_serv:ce appeals stands disposcd of accordingly.

ANNOUNCED! . . o L
17.01.2017 .. R ST
' (ASHFAQUE TAJ)

MEMBER -
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PRESENT M. Justice Mian Sagib Njsar
Mr Justice Iqbal Hameedur Ra man

1

[+ L3 #) o
(On apg eal against the juidgement dated 17.06.3010 passed by
Use Puniab Scrvice Teibunal, Lalpre. Ir Appuals Mo 1644,
1615/2006. 823: 300, X/2008, 269172009, 2285/200%,, ’
235972077, 2561, 443 o 256672006, 982/2010, 2926,
IP7FA O K/A0I0. 179672008, IT4 0 I7L/0010 &

1371/ 2e01)

Abdul Hameed:: (tn C AL98: £2010)
Aahas unad' Maggood Stiah (n'CoA, 399 70t}
Jaffar. Nijalfar. (W CA. 200 ,/2010)
Muhas wmiad Jayed. (0 G- AL 40T 22010,
Nusza, AlS; {inC A. 4022 72030}
Mubas vmad Arf, {in G;‘A.M;,ﬂow}'
Lxecus vo District Officer (F)

Khushib, ele {inC. A 404:1.£2010).
Distric: Education Officer (SE), ,

Sialkot, ete (n €A, 1057220103

Specia’ Secretary Education (S) Govt, of

Punjal' Lahore, et (i €, A5 179 151001011

Exccat:ve!Distriet Officer (E) '

Rawalasindt gpe, (InT Ax.200 1L 17223717

Execu, .ve District Officer (E) Attocl:, e, (0T As, 28 L & 425-1,211)

Distric Education Officer, (EE-M),
Multa: , ete, UnC. A. 1822012)

Provis.c e of PupjabithroupghSecrctary
{Edue: yon), e {tn A3, 19-6.22/2012)

. -~Appuilanils)

i Yersus
Specla Secretory: Edircation, Govt. ui Punjab,
Lahor, ete. ' {1V A BRB1 /2010y
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C A% NG 3992040 g,

s
the V(::] 982
) zf b | -84; that afrer plx‘lng Survige they Ndonn* 1 d“il“ and

qualificd PTC examination and were awarded regular pay 1 cale in BPS-07

and their ICrvices wers segularized during the year 1989 1o 1991 but after
their xegulnrluuon/eongm,,jon they were deprived «f the annual
increment and other benefits drawn by them prior te their “2gularization.

Learned counset swhile referring to Soction 16 of the Punjab Civil Sesvants

Act. 1574 stated that earlier a controversy of the same natur: was agitoted

before the Federal Service Tribunal in which vide judgment dated

23.04.2002 the Tribunal while relying upon the said sectioa‘ had granted

the same reljef. ,Leamed “counsel laid stress that Sect‘ohia$4~i'bc"df~'.ir"

appl\cpblc to the ;a_she'quf;he‘_.prcscnt Teachers and: gghim_..,;‘ﬁ, \aaiarln

receivad by them prior to theif cegularization were inaccordance withJaw

then they are entitied. also to all the benefits including 'm,wal'mcr.ement
o p—————— EYR A .

provided o their class.of service. Learned counsel s nide 'e.ving on the,

E&Lmau.a_&cm_' 1417421 i

e pacaash

nm{ 2 o!hgr; Vs G} m{ ,g Resid and 35 others (1976 SCMR 97). states that

therc is no distinction between Trained snd Un-Trained % sachers.. At the

end l:armned counsel contends that the Tribunal while pa tially allowing

their appeals restricted their annual increment to % if the period exceeds

two . years from the original appointment <11 ] their
+

segularization/confirmation which is not justifiable as such they are
entitied to full annual increment, .

5. 7 Learned counsel representing the Department, ‘su\l'cQ that the
Teachers were not entitied to the grant of annual Increme 3t from the date
of their initial appolntment; that they had boen inductéd undera scheme
for a period of six months and subsequently were regulurized; that they

had accepred the terms and conditions knowingly as suct are not entjtled

te any increment prior to their regularization and canno' clabn the same.

?v € tve e
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Learnid counsel asgerts that. during their temporary apaointment and
training period they cannot be considered to be ciyil-setve nts-as such the
Tribural while passing the impugned judgment has ot taken into

consid xration the above aspects of the matter and'has e roneously held
them -ntitled to.fll annual increment for a period of wo years and

subsecuent to that for % of the tncxemest til their

regulactzation/contirmation as such sceks setting aside c$ the impugned
judgment.

6, We have heard the fearned counsel for the pirtles and have

perased the impugned judgment as well as the earlier ju Igments passed
by this Court and the Tribunal ond bave also examinsd the matocial
placec on therecord. For proper adjudication of the Us first of all we have
to exsmnine the appointment letter of the Teachers a.nq_v"their terms and
condittons so propounded thecein, From perusal of (he seid Istter clause 3
woule be of importance wherein It has been specifically ‘mentioned that

mwmﬁmmmmnmnmm
{Appeorr

i Kceuing in vicws the
quoted clause of: the appointment letter it can dafely o safd that the

services of the Teachers are to be govarnwd under ‘e Punjab Civii
Servants Act, 1974. Qoce it s determined that the servicey of the Teachers
are 1o 'be goxerned under the Act ibid then definitely-Scect-on 16 of the said

Act b ing relevant would be applicable to the case in:hrad. Section 16 of
the Artivid for ease of coforerica Ls reproduced as under-

16 Pay.~Acivid sesvant appointed to . postshall be antitled,

in accordance with the: ralgs, to the. pay sancUoned for stéh-poit.
From the above provision It is definite that when a Givilfervant appolinted
to a post is entitledito thie pay sanctioned for such post {hen.obvicusly he

wouli also be entitled to thy ancillary privileges.of auctv pay. As such it
a7 ATTESTED

é,.supxcmo Comt ol Pakistan
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Brief Facts

Mohammad Shakir S/o Mohammad Ashraf

Joined Service as PTC/Untrained teacher vide Ap]:)ointn;ent Letter No.2340-67/Apptt:/I.AG, dated
09.11.1990, at S. No. 12 (Annex-A, Page 7) K '

That the appellant obtained PTC qualification by passing his PTC Examination held in 1998, Roll No,

4811. Date of Declaratiqn of Result, 11.5.199Q(Pagé' 9)/(Error in the plaint concerning date of
passing of examination). PTC Certificate issued o1j1 20.12.2017 (Page 94) ' '

The appellant, Shakir along w:tp othershad subfm‘tted; an application with Respondent No.3 on
17.07.2017 reQL}‘esting to be treated accordin

g to the Supreme Court Ju'dgcment, dated: 19.03.2()16,
and be granted seniority from the Dase of First Appointment. (Annex-B, Page 13) k
o :
The appellant, Shakir along with others had submitted anotherapplication with Respondent No.2 on
- 17.07.2017, requesting to be treated according to the Supreme Court Judgement, dated: 19.03.2016
and be given scniority accordingly. (Annex-C, Page 14) - ' :

That Respondent No. 3 videLetter No0.10290, dated 07.09.2017 informed Res

pordent No.2 of the
application submitted by the appellant. (Annex-D, Page 15) :

Grounds/Praver

A. Condonation nf Delav/Limitation
1. That if there is any delay,
condoned,

1t is due to bona fide reasons and thus it should be

That the appeal involves a question of seniority and pay,

and question of limitation cannot be attracted.

Hi.  That the inability of the Respondents té) im}_;(ix
Is in breach of the ri ghts of |

thus it is a recurring matter

>ment the Judgment, dated 09.03.2016, it
the appellant ani in violation of the rules of good h

governance. :
Case Law
2004 PLC (C.8.)SC 1014

Decision of cases on merits is to be always encouraged instead of non-suiting litigants on technical
reasons including ground of limitation---SC con

doned qfelay,';set aside impugned Jjudgment in the
interest of justice. :

2907 PLC (CS) 152/ PLD 2003 SC 724/ 1996 SCMR 920
Decision of cases should be on mer

its instead of non-
including limitation, o

suiting the litigants for technical reasons.

>
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1996 SCMR 1185

.

S.4-—-Constitution of Pakistan (1973
Effect---If the Service Tribun
service of

) /~\1't.212---Appeal to Service Tribunal or Supreme Court---
al or Supreme Court decides a point of law relating to the terms of
acivil servant which covers not only the case of civil servant who litigated, but also of
other civil servants, who ma cdings, in such a case, the dictates and
rule of good governance demand that the benefit of such judgement by Service Tribunal/Supreme

Court be extended to other civil servants, who may not be parties to the litigation instead of
compelling them to approach the Service Tribunal or any other lorum,

y have not taken any legal proce

Similar view reiterated in 2007 pLC (CS) 632 (Supreme Court), )

B. Seniority and back benefits from the date of First
1. That under Section 1701 the KP Civil Serva
appointed to a post and is entitled to the pay that is sanctioned for such a post, then he
would also be entitled to ancillary ;irivilcgcs of such pay. o

AL That the Respondents, by refuysing to implement the Judgement of the Honourable

Supreme Court, are in breach of the rights of the appellant enshrined in the-
Constitution of Pakistan.

Appointment
ats Act, 1973, when a civil servant 1s

il

and in line with the Judgemen;t of tlie Supreme Court, which held that, therc?is 1o

distinction between a trained and untrained teacher, the appellant should be -
as sepiority from the date of first appointment,

affordedservice benefits, such

Case Law

2017 PLC (C.S) 697 (SC)/ 2016 SCMR 1611 (SC)

Scheme as temporary employees --- Reguladgation in
- the period before regularization--- Appointment letter

(Appointmcpt and Conditions of Service) "Rule;ﬁ;, 1974---Services of the teachers, 'in such
circumstances, were to be governed under the Punj%xb Civil Servants Act, 1974---Section 16 of the
said Act which dealt with pay would be releyant for the present case---When the salarie:s of the
teachers, which they had received prior to their }egul_érization/ confirmation, were in accorda:;icg with
law then they were entitled also to the annual 'incrciment on the basis of the same---No distinction
could be drawn between the untrained and trained tk'_:ag:bgrs—--Teachers.were entitled to rec¢ive full
annual increments for the whole period prior ‘to t}fgir regularization---Appeals were disposed off

accordingly.

K

S.16---Ancillary privileges of pay---When a civil Servant appointed to a post was entitled to the bay

sanctioned for such post, then he would also be e,iltitlcgi to the ancillary privileges of such pay.

- 2008 PLC (CS) 768
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unjab Civi] Servants Act, 1974--.
ment to accept petiti ! i i X his pay in the light of such
Jjudgment of Service Tribunal and Supreme Court---Constit petition filed by petitioner seeking
enforcement 'of suchj udgments in his case al olding of emoluments and thyt too
in violation of $.16 of the Punj ‘

uffer from‘inhcrent vic
Court had ]ajqd down that a cjvi

e---Supreme
nt having made tq work agaj
rumning pay scale thereof---No Court or

N decision of Supreme Court..-
Supreme Court in the present case having decided questi
pay claimed Increments to ﬁét@gioner

utional

Cpartment to
and fix his pay accordingly.
1976 SCMR 287/ (Similar view jp Appeal

—=-Art. 178(3)-Civil service-Appointment Respondents untrajneq
fixed in time scale as notified ip Provincial Gazette--—Notiﬁcation
between trainsd and untrained teachers- subsequent notification
fixed pay and denying the, advantage of progressive grade p

Art.178(3) and on no discoverable principle coujd they be refus
an executive fiat,

N0.690/1996)

o— teachers having thejr salaries

not drawing any distinction
entitling untrained teacher:

sonlytoa
ay, held, violative of provisions of
ed grade pay to thejr disadvantage by

3

Le Yov

1993 SCMR 609 / (93 ¢y Sevulce s Law

g to the family of “ofﬁcia;ing”, “temporary” and “until further orders”
appointments.

.
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- BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR
' N T o . Ih:
e - Appeal Nos. 1366/2017; 1367/2017 & 11/2018

SAJJAD ALI & M. SHAKIR

. Brief Facts
* Mohammad Salahuddin$/o Malik Sher Mohammad

| .J(')‘inédééi‘x-/ice as ‘PTC/Untrainéd't"eaéh'er vide Appointment Letter No.12500-547/A-1/PTC/Supdt,

.l - dated 15.09.1988, at S. No. 17 (Annex-A, Page 8) * -

" That the appellant obtained PTC qualification by passing his PTC Examination held in 1996, Roll No.
6198. Date of Declaration of Result, 13.05:1997 (Page 7)

The appellant, Salahuddin along with others had submitted an application with Respondent No.3 on
- 17.07.2017 requesting to be treated according to the-Supreme Court Judgement, dated: 19.03.2016,
and be granted seniority from the Date of F. irst Appdfﬁtm@t: (Annex-B, Page 30)

The app.ella'mt, Salahﬁddin aloﬁg with &hers -héd:,‘s,ubfhitted, another application with Respondent No.2

on 17.07.2017, requesting to be 'treated actording to' the Supreme Court Judgement, dated:

19.03.2016 and be given seniority accordingly: (Annex-C, Page 31)

That Respondent No. 3 videLetter No.10290, dated 07.09.2017 informed Respondent No.2 of the
application submitted by the appellant. (Annex-D, Page 32)

Sajjad Ali S/o Abdullah Khan °

Joined Service as PTC/Untrained teacher vide Appointment Letter No.1780-88/Apptt/PTC/1.AG,
dated 31.01.1991, at S. No. 4 (Annex-A, Page 7 : '

That the appellant obtained PTC qualification by paséing_ his PTC Examination held in 2002, Roll No.

01-NKT-0485. Date of Declaration. of Resuilt, 06.06.2003, Certificate issued on 05.11.2008.(Page
8-9) : S PR A

The appellant, Sajjad Ali along 'with'oth‘ers'ha'df submitted an application with Respondent No.3 on
17.07.2017 requesting to be treated according to the Supreme Court Jildgement, dated: 19.03.2016,
and be granted seniority from the Date of First Appointment. (Annex-B, Page 13)

The appellant, Sajjad Ali along with others had submitted another application with Respondent No.2
on 17.07.2017, requesting to be treated according to the Supreme Court Judgement, dated: 19.03.2016
and be given seniority accordingly. (Annex'-.C,‘Pz_age-M)’ - '

That Respondent No. 3 VideLettei'liNo.10290; dated 07092017 informed Respondent No.2 of the
application submitted by the appellant. (Annex-D, Page 15). . ~




Mohammad Shakir S/o Mohammad Ashraf"

Joined Service as PTC/Untrained teacher vide Appointment Letter No.2340-67/Apptt:/1.AG, dated
09.11.1990, at S. No. 12 (Annex-A, Page 7) ‘ :

That the anpellant obtained PTC qualification by passing his PTC Examination held in 1998, Roll No.

4811. Date of Declaration of Result, 11.5.1999 (Page 9) /1= LT e
SpapsitEn — T\ PTC Certificate issued on 20.12.2017 (Page 9A) I
“'f:"'Ifhe"‘Tai)'pgllan't, Sh'aki} al@ing w1th others had’ submitted "an application with Respondent No.3 on
- 17.87.2017 réquesting to be treated according to the Supreme Court Judgement, dated: 19.03.2016,
’ and\be granted seniority from the Date of First Appointment. (Annex-B, Page 13)

The appellant, Shakir along with others had submitted another application with Respondent No.2 on -
. 17.07.2017, requesting to be treated according to the Supreme Court Judgement, dated: 19.03.2016
~and be given seniority accordingly. (Annex-C, Page 14) -/ '

o ,'That:“R';es_pbndent No.‘53, videLetter No.10290, dated 07.09.2017 informed Respondent No.2 of the
. application submitted-by the appellant. (Annex-D, Page 15)

e réﬁh‘ds'/Praierf

- A. . Condonation of Delay/Limitation R
L That if there is any delay, it is due fo bona fide reasons and thus it should be
condoned. o '
ii.  That the appeal involves a question of seniority and pay, thus it is a recurring matter
and question of limitation cannot be attracted.

iil.  That the inability of the Respondents to implement the Honourable Supreme Court

. Judgment, dated 09.03.2016, it is in breach of the rights of the appellant and in
violation of the rules of good governance. -

iv.  That representations had been made to the Competent Authority (Respondent
No.2&3), that Respondent 'No_.3 acted upon the representation made and forwarded
the appellants representation/application, yet no response was provided nor was any
action taken. That the appellants subsequently after ninety days, applications were
filed before this Honourable Tribunal. o .

Case Law -
2015S C MR 456

. Present: Nasir-ul-Mulk, Cl, ArﬁirHani Muslim gnd'Ijaz Ahmed Chaudhry, Jj
CIVIL REVIEW PETITION NO.193 OF 2013 ETC. -
C.R.P.NO.193 OF 2013 IN CONSTITUTIONAL PETITION NO.71 OF 2011

ALI AZHAR KHAN BALOCH and others---Petitioners/Appellants
Versus o

PROVINCE OF SINDH and others—Respondents - -
(u) Civil Servants Act (LXXI of 1973)-- -~ BRI

" ----8. 22--- Service Tribunals Act (LXX of 1973), S.-4(1)(a)---Constitution of Pakistan, Arts. 4, 9,
10A, 25, 184(3) & 188---Review . petition---Civil service---Expeditious remedy from the Service
Tribunal, hindrance to---Civil servant ¢ould not-approach the Service Tribunal unless he exhausted
the remedy of departmental appeal/representation under S. 22 of the Civil Servants Act, 1973---
Section 4(1)(a) of the Service Tribunals Act, 1973, provided that a civil servant could approach the




2007 P L. C (C.S.) 152 Lahore High Court

Before Syed Zahid Hussain, J
NEK ALAM CHEEMA
Versus

ISLAMIC REPUBLIC OF PAKISTAN through Secretary Establishment Division, Government
of Pakistan and another ) .

(a) Service Tribunals Act (LXX of 1973)— *

----S. 4---Constitution of Pakistan (1973), Arts.189 & 199---Constitutional petition---Maintainability--
-Laches---Petitioner being civil servant, sought similar treatment as was meted out to other civil
servants in view of the judgment passed by High Court in year, 1982---Contention of authorities was
that petition filed by petitioner in year, 2000, suffered from laches---Validity---Petitioner had been
making .repeated application time and again but without any positive response---Undoubtedly
procrastination on the part of authorities was there and delay on their part could not be made a
ground for non-suiting the petitioner---Such conduct of authorities could furnish a cause of action for
agitating the matter before the Court---Objection raised by authorities to laches was not well founded-
--Petitioner was justified in seeking similar treatment and implementation of judgment of Service
Tribunal---Petition was allowed in circumstances.

s/




2004 P L C(C.S.) 1014 SC .

Present: Mian Muhammad Ajmal and Syed Deedar Hussain Shah, JJ

MUHAMMAD H.ANIF BUKHARI and another Versus PRESIDENT, NATIONAL BANK OF
PAISTAN HEAD OFFICE, KARACHI and others

Civil Appeals Nos.1298 and 1309 of 2000, decided on 22nd March, 2004,

(a) Service Tribunals Act (LXX of 1973)

---S.4 . Constitution of Pakistan (1973), Arts.25, 187 & 212(3) —Appeals against same departmental
order by appellant and respondent —Condonation of delay Service Tribunal dismissed appeliant's
appeal on ground of limitation, but accepted respondent's appeal after condoning delay  Validiry
Decision of cases on merits is 10 be always encouraged instead of non suiting litigants on technical
reasons including ground of limitation Supreme Court condoned delay, set aside impugned Jjudgment

in the interest of justice, equity, fair play and in view of the provisions of the Constitution, and
remanded case to Tribunal for its fresh decision on merits.

(b) Administration of justice

---Decision of cases on merits always to be encouraged instead of non—-suiting litigants on technical
reason including ground of limitation.

PLD 2003 SC 724

. L]
(k) Limitation---

---- Administration of Justice---Decision of the cases on merits always to be encouraged instead of
non-suiting the litigants for technical reasons including on limitation.

1996 SCMR 920

Decision of cases should be on merits instead of non-suiting the litigants for technical reasons
including limitation, ~

1996 SCMR 1185

+

S.4---Constitution of Pakistan (1973) Art.212---Appeal to Service Tribunal or Supreme Court---
Effect---If the Service Tribunal or Supreme Court decides a point of law relating to the terms of
service of a civil servant which covers not only the'case of civil servant who litigated, but also of
other civil servants, who may have not taken any legal proceedings, in such a case, the dictates and
rule of good governance demand that the benefit of such judgement by Service Tribunal/Supreme
Court be extended to other civil servants, who may not be parties to the litigation instead of
compelling them to approach the Service Tribunal or any-other forum.

Similar view reiterated in 2007 PLC (CS) 632 (Supreme Court). .

B. Seniority and back benefits from the date of First A ointment

i.  That under Section 17 of the KP Civil Servants Act, 1973, when a civil servant is
appointed to a post and is entitled to the pay that is sanctioned for such a post, then he
would also be entitled to ancillary privileges of such pay.

ii.  That the Respondents, by refusing to implement the Judgement of the Honourable
Supreme Court, are in breach of the rights of the appellant enshrined in the
Constitution of Pakistan. :

iil.  That the Appeliant has carried out years of service and imparted quality education
and in line with the Judgement of the Supreme Court, which held that, there is no
distinction between a trained and untrained teacher, the appellant should be afforded
service benefits, such as seniority from the date of first appointment,

iv.  That if there is no difference between trained and untrained teacher in terms of
financial benefits, lawfully employed and carrying out the same duties with numerous




years of experience, therefore, the period from date of initial appointment till the date
_ of regularisation should be considered in relation to seniority and promotion.
- V. That if ad-hoc employees can have their service counted for promotion, it would be
- discriminatory towards contractual employees who were subsequently regularised.

Such employees have the right to have such period counted and have such period of
- time to be considered for promotion, '

Case Law

2017 PLC (C.S) 697 (SC) /2016 SCMR 1611 (SC)

S. 16---Untrained teachers employed under a Scheme as temporary employees --- Regularization in
service-<- Entitlement to annual increments for the period before regularization--- Appointment letter
of the teachers in the present case and the terms and conditions propounded therein specifically
mentioned that the service of the candidate would be governed under the Punjab Civil Servants
(Appointment and Conditions of Service) Rules, 1974---Services of the teachers, in such
circumstances, were to be governed under the Punjab Civil Servants Act, 1974---Section 16 of the
said Act which dealt with pay would be relevant for the present case---When the salaries of the
teachers, which they had received prior to their regularization/ confirmation, were in accordance
with law.then they were entitled also 1o the annual increment on the basis of the same---No distinction
could be drawn between the untrained and trained teachers---Teachers were entitled to receive full

annual increments for the whole period prior to their regularization---Appeals were disposed off
accordingly.

S.16---Ancillary privileges of pay---When a civil servant appointed to a post was entitied to the pay
sanctioned for such post, then he would also be entitled to the ancillary privileges of such pay.

2008 PLC (CS) 768

S. 16---Punjab Service Tribunals Act (IX of 1974), S.4---Constitution of Pakistan (1973), Arts. 189,
190, 199 & 212---Annual increments claimed by untrained P.T.C. teachers ---Non-acceptance of such
claim by department---Service Tribunal in appeals filed by some teachers found them entitled to claim
increments, which view was upheld by Supreme Court with observations that Government, while
fixing pay of P.T.C. Teacher, could not go behind scope of S.16 of Punjab Civit Servants Act, 1974---
Refusal of Department to accept petitioner's claim for'increments and fix his pay in the light of such
Judgment of Service Tribunal and Supreme Court---Constitutional petition filed by petitioner seeking
enforcement ‘of such judgments in his case also---Validity---Withholding of emoluments and that too
in violation of §.16 of the Punjab Civil Servants Act, 1974 would suffer from inherent vice---Supreme
Court had laid down that a civil servant having made to work against a post would become entitled to
running pay scale thereof---No Court or authority could deviate from decision of Supreme Court---
Supreme Court in the present case having decided question of law, High Court directed department to
pay claimed increments to petitioner and fix his pay accordingly.

1976 SCMR 287 / (Similar view in Appeal No.690/1996)

---Art. 178(3)-Civil service-Appointment to—Respondents untrained teachers having their salaries
fixed in time scale as notified in Provincial Gazette---Notification not drawing any distinction
between trained and untrained teachers- subsequent notification entitling untrained teachers only to a
fixed pay and denying the, advantage of progressive grade pay, held, violative of provisions of
Art.178(3) and on no discoverable principle could they be refused grade pay to their disadvantage by
an executive fiat. o )




1993 S C M R 609 Supreme Court of Pakistan

Present: Muhammad Afzal Zullah, CJ., Abdul Qadeer Chaudhry
and Nasir Aslam Zahid; JJ ‘

FEDERATION OF PAKISTAN and others-—Appellants »
versus .

RAIZ KHAN---Respondent
(a) Civil Servants Act (LXXI of 1973)---

----5.8(4)---Seniority---Mode for determining---Seniority in a post, service or cadre to which a civil
servant is promoted would take effect from the date of regular appointment to that post---For purpose
of seniority in a particular grade, regular appointment is the determining factor.

(b) Civil service---

----Seniority---Period of ad hoc service Jollowed by regular service in the same scale would be
counted towards length of service prescribed for promotion or move over in the next higher scale.

(c) Civil Servants (Appointment, Promotion and Transfer) Rules, 1973---

----R.8(i)(b)---Appointment on current ¢harge basis---Validity---When civil servant was appointed on
current charge basis in BPS-18, he had completed the requisite number of years in BPS-17 and thus
his appointment in the presence of a vacancy, on current charge basis was not proper---Where a
person who had completed the requisite number of years and was otherwise fit for promotion was
promoted to a higher post, his promotion would be regular and not on current charge basis---No law
or rule existed against counting ad-hoc service Jollowed by regular service in the same scale towards
length of service prescribed for promotion to a post in a higher scale.

Muhammad Afzal v. Government of the Punjai) 1982 SCMR 408 and Dharam Singh v.
State of Punjab (1985) 1 SLR 358 ref. ‘

(d) Constitution of Pakistan (1973)---

----Art.212---Civii Servants Act (LXXI of 1973), S.5---Service Tribunal--Extent of powers---Service
Tribunal has wide powers under S.5, Civil Servants Act, 1973---Service Tribunal on appeal may
confirm, set aside, vary or modify the order appealed against.

Yamin Qureshi v. [slamic Republic of Pakistan PLD 1980 SC 22 rel.

(e) Civil service--- .

---- Ad hoc appointments belong to the family of "officiating”, “temporary” and "until further orders"
appointments. o

Jafar Ali Akhtar Yousafzai v. Islamic Republic of Pakistan PLD 1970 Quetta 115 rel ;




1998 S C M R 969

Present: Nasir Aslam Zahid, Munawar Ahmad Mirza and AbdurRehman Khan, JJ

Dr. SHER WALI KHAN ASSISTANT DIRECTOR, HEALTH SERVICE
) ) » NORTH 4
AREAS, GILGIT ---Appellant ' e

versus
Dr. M. HASSAN KHAN AMACHA and 4 others---Respondents

(a) Civi];' Servants Act (LXXI of 1973)---

----S 8---Constitution of Pakistan (1973), Art. 212---Seniority---Not a vested right---Exception---
Appeal to Service Tribunal ---Scope--Notwithstanding the fact that seniority in service of a civil
servant has been specifically declared under S. 8, Civil Servants Act, 1973 as not a vested right of
the civil servant, a civil servant who has been wrongfully denied his rightful seniority in service is
entitled to seek redress before the Service Tribunal in a properly instituted proceedings---

Cpntention that appeal filed before the Service Tribunal was not maintainable was repelled in
circumstances. .

Jamal Khan Jaffar's case 1994 SCMR 759 fol, -

Muhammad Igbal Khokhar v. Government of Punjab PLD 1991 SC 35; Capt. (Retd.) Abdul
Qayym v. Muhammad Igbal Khokhar PLD 1992 SC 184; EhsanullahMemon v. Government of
Sindh 1993 SCMR 982; Federation of Pakistan v. Rias Khan 1993 SCMR 609 and Major (Retd.)
Muhammad Matlub Khan v. Government of Pakistan 1993 SCMR 798 ref,

(b) Civil Servants Act (LXXI of 1973)---

----8s. 8(4) & 23---Seniority---Ad hoc employee---Seniority dates back from the date of regular
appointment---Period during which an employee held a post as an ad hoc appointee can be taken
into consideration for pay and pensionary benefits---Period of ad hoc service Jollowed by regular

service as regards promotion and move-over to the next grade subject to the condition that there
is no break of service---Principles.

Seniority dates back from the date of regular appointment seniority in the grade to which a civil
servant is promoted shall take effect from the date of regular appointment to the post in that grade.
The period during which an employee held a post as an ad hoc appointee can be taken into
consideration for pay and pensionary benefits and as regards promotion and move-over to the
next higher grade period for ad hoc service followed by regular service in the scale shall also be
counted towards length of service provided for promotion or move-over in the higher scale
subject to the condition that there is no break of service. While exercising plenary powers under
section 23 of the Civil Servants Act (or corresponding provisions in the Provincial Civil Servants
Laws) or exercising powers for relaxation of rules, the President, or the Governor or the
Government, as the case may be, benefits can be conferred upon the concerned employee so as to
alleviate any hardship or injustice to which the employee might have been subjected to on account
of adverse situations created or strict application of the rules which could not be undone under the
ordinary rules but could only be done by relaxation for some rule or rules or by exercising plenary
powers under section 23 of the Civil Servants Act, but without affecting the rights of another
employee. .In section 23 of the Civil Servants Act, (and in corresponding provisions in the
Provincial Civil Servants Acts) power has been conferred upon the President (or the Governor or
Government as the case may be) to deal with the case of any civil servant as may appear to him as
Just and equitable and such power is not limited or abridged by any provisions of the Act or any
Rules made thereunder. While dealing with the provisions in relation to relaxation for any rules
where a strict application would cause hardship to the concerned individual, the general principle
appears to be that such power should not be exercised to the prejudice of another employee.




Muhammad 1gbal Khokhar v. Government of Punjab PLD 199} §C 35; Ca
ngym‘_v. .Muhammad Igbal Khokhar PLD 1992 SC 184; EhsanullahMemon v. Government of
Slnd‘hll.993' SCMR 982; Federation of Pakistan v.-Rais Khan 1993 SCMR 609 and Major
(Retd.)Muhammad Matlub Khan v. Government of Pakistan 1993 SCMR 798 and Jamal Khan
Jaffar's case 1994 SCMR 759 ref. R

pt. (Retd.)Abdyl

- * 7 (¢) Federal Public Service Commission (Functions) Rules, 1978...
© -8, 42Civil Servants Act (LXXT of 1973), 8. 23
. of ad hoe employee--:Once the ‘Federal Public Se
. the post in Grade-17, the Competent Authority co

in Grade-17 and also pass consequential orders fo

on the date when he had already been promoted. to

---Ad hoc employee--Regularisation of service
rvice Commission found the person fit to hold
uld validly pass orders regularising his service
rmally regularising his promotion to Grade-18,
that grade---Principles,
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