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2 3
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL |
Service Appeal No. 72/2018
Date of Institution ..., 19.01.2018 .
Date of Decision .. 19.07.2018
I'ahir Ahmad, Ex-PASI, resident of Village & P.O Madey Baba,
Tehisl Takht Bhai & District Mardan. '
: : R Appellant
Versus o
I. The Provincial Police Officer, Government of Khyber
Pakhtunkhwa. ‘
. 2. The Regional Police Officer, Mardan Region-1, Mardan. -
3. The District Police Officer, Mardan.
g : ' Respondents
JUDGMENT o

L 19.07.2013

with ‘counsel and M. MuHammad Jan learned Deputy District

'MUHAMMAD HAMID MUGHAL, MEMBER: - Appellant

Attomey aloﬁgwith Mr. Atta Ur Rehman S.I legal for the %
respondents present.
2. The appellant (Ex-PASI) has filed the present appeal u/s 4 of

the Khyber Pakhtunkhwa Service Tribunal Act, 1974 against the

#

order dated 27.11.2017 whéreby he was awarded major penalty of !
dismissal from service and against the order dated 10.01.2018 - |

whereby his departmental appeal was rejected.

3. Learned counsel for the appellant argued that the apf)e]lan'{g;{- T

.
Vo d

was charge sheeted on the gyoﬁ@d that while he was poéied as.
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Incharge P.P Shago Naka (Police Sta’uon Sher Garh) on account of |

his inability to protect the lives of his under command through | -
metiéulous briefing and to ensure due sécurity protocols, as a result
LHC Farhad No.1759 and‘COnst‘ab.le‘ Muhamrﬁad Nawaz No.385
were killed by two (02) unknown éccuséd vide FIR No.763 da'te‘d
06.11.2017 u/s 302/324/34 7 ATA P.S Lund Khwar. Furthef afgued' |
that the appellant submitted reply to the charge sheet and the in:quiry
officer furnished inquiry report; that without commur-lic-ating' the
inquiry report and issuance of any show cause notice the major
punishment of dismissal fro,m service was awarded to the ap_pellanf

and that too without affording him chance of personal hearing.

]

‘ Fuﬁh’er argued that the departmental appeal -of the appellant also

failed. Further argued that the i 1nqu1ry ofﬁcer in hl% report observed
that the appellant has estabhshed 1llegal Naka Bandi near Ilathyan
outside the territorial jurisdiction of his Police Station and he did not

inform his Senior Officer about such illegal Naka Bandi and that the |

inquiry officer gave finding to the effect that illegal Naka Bandi was

established with two (02) police officials whereby.two (02) martyrs
wer-e- not wearing the protective gear thus ASI Tahir Khan
(appellant) violated the instructiéns provided in OG-3 and such
grave negligencﬂe and misconduct bylthe ASI Tahir Khan resulted in | |
Joss of two (02) precious lives and déemoralizing fhe Police Force.
l.earned cbunsel for the appellant contended that the observation
and 'ﬁndirig of the 'inquir}./ ofﬁée; as meritiolne_d,above. h_asno

relevancy with the accusation conveyed to the appellant in the shape




of charge sheet/statement of aliegation hence the impugned order of | .
punishment is not eustainable on this score too an‘d‘ in ;thisv re‘spect
referred the judgment reported irr 2011 SCMR'page 1. Learhed
counsel for the ‘appellant in support‘ of his contention to the effect | .

that the impugned order is not tenable having been passed without

observing the legal requirements relied upon the judgrrrents reported

| in 1995 SCMR page 1593, 2009 PLC (C.S) page 161, 2003 SCMR

page 1126, 2006 SCMR page 1641, PLD 2008 page 412, 1989 |

SCMR 1690 and 2009 SCMR page 605, judgments of this Tribunal

passed in Service Appeal No.613/2017 and - Service Appeal
No.1300/2015. Learned counsel for the appellant further argued that .
the appeliant has not committed any misconduct/negligenee and that
the inquiry ofﬁeer has not gathered any concreteeviden'ce egainst

the appellant. Learned counsel for the appellant also referred the |

_judgrnents reported in 1994 SCMR page 418, 2010 PLC (C.S) page

435 and 2003 PLC (C.S) page 759.
4. As agairrst that learned Deputy District Attorney while
opposing the present service appeal argued that from the report of

the inquiry officer it is evident that the appellant had established

| illegal Naka Bandi and two (02) police officials under the command

of the appellant embraced martyrdom/Shahadat due to the illegal act

‘and negligenc'e of the appellant. Further argued that the ‘ﬁndings of

the inquiry officer are compatible with the charge sheet. Further

]

argued ‘that misconduct of establishing illegal Naka Bandi was |

admitted by the appellant in his report culminated into FIR and in




- | the reply to charge sheet as well. Further argued that the ap'pellaht

was serQed with charge sheet and hé' also appéared befofe the
inquiry officer during the inquiry proceedings and that all the legal
requirements under the Police Dis;iplin’ary Rules were observed
before fhe issuance of impugned ord¢r of awarding‘ punishment. "

5. Arguments heard. File perused.

6. Perusal of the impugned order of punishment would show

that the Competent Authority afforded oppoftunity_ of pérsonal
hearing to the appellanf, However there is nol dispﬁte that neither the
inquiry report was served upon the aﬁpellant nor he was issued any | -
show cause notice before paséir_lg of dismissal order against him.

7 Learned "counsel for théJ appellant bremained unablé: to

substantiate his plea that the findings of the inquiry officer in his | -

‘inquiry report are different in nature.or otherwise furnish no answer

to the accusations leveled against the appellant in the charge sheet. -
8. It is also not disputed that both the martyred police officials | -

were under the command of the appellant and in view of the

material available on file ~partic’ularly the documents available in the

| shape of F.I.R lodged by the appéllant himself and reply of the

| appellant to the charge sheet it cannot be held that the:appellant

should not have been departfnentallytp_roéeeded at all.

9. Due to 'theA non observance of legal "requirerﬁents as
mentioneci above the impugned order of punishment could not-
withstand ‘even if a prudent- rﬁind reaches to the conclusion that

sufficient material is available on record against the appellant.
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| appellant shall be deemed pending and the respondent départment is

Hence in the stated circumstances without touching the merits of the
case, the impugned orders are set aside and the appellant is

reinstated in service. The departrhental proceeding against the

at liberty to conduct and conclude the same by observing all the
l-egal requirementé and codal formalities. The present service appeal
1s accepted in the above terms. Parties are left to bear their own

costs. File be consigned to the record room after its completion.

P

(Ahmad Hassan) (Muhammad Hamid Mughal)
Member Member
ANNOUNCED
19.07.2018 )
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21.06.2018 o . Counsel for the appellant and Adll: AGAa-longwith Mr. _Atté

19.07.2018

ur Rehman, S.I for respondents present. Rejoinder submitted which

is placed on file. Counsel for the appellant seeks adeurnmént.' ;o

Adjourned. To come up for arguments on 19.07.2018 before D.B.

(Ahmad Hassan) (M. An%l Kundi)

Member : ~ Member

Appellant with counsel and Mr. Muhammad Jan learned Deputy

District Attorney present.

Vide sepérate judgment of today of this Tribunal placed on file,
without touching the merits of the case, the impugned orders are set
aside and the appellant is reinstated in service. The departmental
proceeding against the appellaht shall be deemed pending and the
respondent department is at liberty to conduct and conclude the
same by observinglall the_ legal requirements and cpdal formalities.
The pre‘sent service appeal is accepted in the above terms. Pgrties"él%

left to bear their own costs. File be consigned to the record ro!om.
“ &a/\ |

Ahmad Hassan) (Muhammad Hamid Mughal)

Member Member
ANNOQUNCED
19.07.2018

. . |
Vs BT



\\, 06 02 2018 | Counsel for the appellant present. Pre]iminaf?"a‘r-gumenfs heard
' o ‘and case file perused. The' appellant was serving as ASI m ‘-Police
Depaﬁment. Disciplinary proceedings were initiated;and upon culmination
major penalty of dismissal from service was imposed on him ‘\‘/ide
impugned order dated 27.11.2017. He. preferred departmental appeal on
13.02. 2017 which Was rejected on 10.01.2018, hence, the instant service
appeal. Enquiry has not been conducted in accordance with the prescrlbed
rules, hence, opportunity of fair trial was not prov1ded and he was
condemned unheard. ' , _ Rt ‘

" Points urgeg need - consideration. Admit. Subject fo deposit_of

tNaposited . o . .
< Process Fee security and process fee within 10 days, thereafter, notices be issued to the

Sec .
4 —~-——- respondents for written reply/comments for 26.03.2018 before S.B..
o \::'_'--_,‘. Somn 0 '> ' ‘ . ! .
R . (AHMAD HASSAN)
4 |  MEMBER
i
26.03.2018 Appetlant alongwith clerk of the counsel présem. Mr.

Kabir Ullah Khattak, Addl: AG alongwith Atta-ur-Rahman, ASI
for the respondent present. Written reply not submitted. Requested
for adjournment. Adjourned. To come up for wrilten

reply/comments on 10.04.2018 before S.13.
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Member

10.04.2018 . - Appellant in person and Addl: AG alongwith Mr. Atta-ur-
Rahman, Inspector for the respondents present. Written reply
submitted. T'o come up for rejoinder” and arguments on 21.06.2018

before D.3. - s
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. FORMOF ORDERSHEET
Court.of__ .
Case No. 72/2018
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3.

‘% , )
E 1 19/1/2018 The appeal of Mr. Tahir Ahmad presented today by Mr.

Rizwanullah Advocate, may be entered in the Institution .

Register and put up to Wo&hy Chairman for proper order

please. 3

RECIST et

2- 23 /Ol ’[ £. This case is entrusted to S. Bench for preliminary hearing .
i .
¢ to be put up there on 06/02///&’ .

AN
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Y ’ BEFORE THE HON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. 2 2 /2018

1: Tahir Ahmad, Ex-PASI, R/O Village & P.O Madey Baba, Tehsil Thakht Bahi &
District Mardan. :

el

Y

APPELLANT | ¢

VERSUS

f | 1. The Provincial Police Officer, Government of Khyber Pakhtunkhwa etc.

RESPONDENTS

INDEX
S.No Particulars Annexure Pages #
1 | Service Appeal _ 1-9
2 | Affidavit - _ 100
3 | Copy of FIR A 11
4 | Copy of charge sheet & statement B&C 12-13
of allegations .
Copy of reply to charge sheet . D 14-15
Copy of impugned order dated E 16
27-11-2017
7 | Copy of departmental appeal dated F 17-19
13-12-2017 :
8 | Copy of rejection order dated G 20
10-01-2018
9 | Wakalatnama _ .
\,Appe’ilant
Through g ai:f"';
il
Dated: 19-01-2018 Rizwanullah

Advocate High Court, Peshawar

4 L T
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& BEFORE THE HON ’BLECHAIRMAN , KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL, PESHAWAR

!Kl'*:ybcr Pakhtukh wa

| BOrYiee Tribuwnal
Service Appeal No. 7—':‘2 . /2018 Dizxry Nu.__é]____
' B)ated’ .-(-—go/g |

1. Tahir Ahmad, Ex-PASI, R/O Village & P.O Madey Baba, Tehsil Thakht
Bahi & District Mardan.

APPELLANT

VERSUS

1. The Provincial Police Officer, Government of Khyber Pakhtunkhwa.
2. The Regional Police Officer, Mardan Region-I, Mardan.

3. The District Policevofﬁcer, Mardan.

RESPONDENTS

APPEAL UNDER SECTION 4 OF THE
KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974 AGAINST THE
IMPUGNED ORDER DATED 27-11-2017
PASSED BY THE_DISTRICT POLICE
OFFICER MARDAN _(RESPONDENT

Fﬁlecﬁﬁonaﬂaﬁy

R?‘%ﬁﬁ?ﬁ NO.3) 'WHEREBY THE APPELLANT
R

WAS AWARDED MAJOR PENALTY
OF _ DISMISSAL _FROM  SERVICE
AGAINST WHICH A DEPARTMENTAL
APPEAL WAS FILED ON 13-12-2017 BUT
THE SAME _WAS _REJECTED ON
10-01-2018.
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o Prayer in Appeal

By accepting this appeal, the impugned orders
dated 27-11-2017 & 10-01-201% may very graciously
be set aside and the appellant may Kkindly be
reinstated in service with full back wages and benefits.

Any other relief deemed appropriate in the
circumstances of the case, not specifically asked for,

may also be granted to the appellant.

Respectfully Sheweth,

Short facts giving rise to the present appeal are as under:-

1. That the father of appellant namely Shah Jehan was serving in the
Police Department as Sub-Inspector who had sacrificed his life for the

sake of “Nation” during the course of employment and embraced
“Shahadat”.

2. That the appellant being his real son was appointed as Assistant
Sub-Inspector on 09-01-2014 under the “Shaheed Son’s Quota”,

3. That the appellant was performing his duty with great zeal, zest and
devotion. Therefore, he was awarded commendation certificates by
his superiors in recognition of his meritorious service and outstanding

performance.

4, That the appellant being lnchargé Police Post Shago Naka
(PS Sher Garh) received information that some smugglers were
transporting huge quantity of Charas through motor car (Suzuki FX).
The informer was a reliable person who had also conveyed accurate
and correct information to the Police in the past. Therefore, two police
officials namely Farhad LHC No.1759 and Constable Muhammad
Nawaz No.385 duly armed with rifles, were briefed, instructed
regarding security measures and then deputed to the relevant point just

to inform the appellant about the said car as and when they noticed it.
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“The appellant also tried to contact the SHO so as to inform him

regarding the. matter but he could not attend the call.

That after about 20-25 minutes of their departure, the appellant
received information that two unknown accused/terrorists had opened

fire at the said police officials and they sustained injuries.

That upon the above information, the appellant alongwith others,
immediately reached the spot where Constable Muhammad Nawaz
embraced “Shahadat” while Farhad LHC was shifted to hospital who

also scammed to his injuries in a way and embraced “Shahadat”.

That thereafter, the appellant alongwith police party cordoned off the
area so as to arrest the accused or to get some information. But it was
only learnt that two persons having a bag were intercepted by the said
police officials and they wanted to search their bag. But the above
persons infuriated and opehed fire at them. Resultantly, both the
officials embraced "Shahadat” and FIR thereof was lodged

accordingly.

(Copy of FIR is appended as
Annex-A).

That the appellant was served with a charge sheet alongwith statement

of allegations and that Superintendent of Police (Operation) was also’

nominated to conduct enquiry in the matter. It would be advantageous
to reproduce herein the allegations contained in the charge sheet so as

to know the legal and factual aspect of the case:

That ASI Tahir Khan, while posted as
Incharge PP Shago Naka (PS Sher Garh)
Mardan is recommended for
“departmental proceeding on account of
his inability to protect lives of his under
command through meticulous Briefing

and to ensure due security protocols as a




Page 4 of 9.

result LHC Farhad No.1759 and
Constable Muhammad Nawaz No.385
were killed by two unknown accused vide
FIR No.763 dated 06-11-2017 u/s
302/324/34 7TATA PS Lund Khwar. He is
suspended and close to Police Lines
Mardan in pursuance of worthy
Inspector General of Police, Khyber
Pakhtunkhwa Peshawar order
Endorsement  No.7217-19/17  dated
06-11-2017 and this office OB No.2562
dated 06-11-2017.

For the purpose of scrutinizing the
conduct of the said official with reference
to the above allegations SP(OPS) is
appointed as Enquiry Officer.

(Copy of charge sheet

alongwith statement of
allegations are appended as
Annex-B & Q).

That the appellant submitted elaborate reply, denied the allegations
and also termed it as fallacious, malicious and misconceived. He
clarified that he received information that some smugglers were
transporting huge quantity of Charas through motor car (Suzuki FX)
and as such the martyred police officials were duly briefed, instructed
regarding security measures and then deputed to the relevant point just
to inform the appellant about the car when they ﬁoticéd the same. But
after about 20-25 minutes of their departure, he received information
that two unknown accused had opened fire at them and they sustained
injuries. He further clarified that upon the above information, the
appellant anngwith others forthwith reached the spot where
Constable Muhammad Nawaz embraced “Shahada” while Farhad
LHC was shifted to hospital who also scammed to his injuries in a

way and embraced “Shahadat”. He also added that he had acted in

good faith so as to eradicate the crimes from the society. Therefore,
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11.

12.

13.
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the act of the appéllant does not constitute any misconduct. He prayed
that he being innocént may Kindly be exonerated of the allegations

leveled against him in the charge sheet.

(Copy of reply to charge sheet
is appended as Annex-D)

That the above reply was not found satisfactory and enquiry was
conducted in utter violation of law as neither the statement of
appellant was recorded nor any witness was examined in his presence.
The appellant was also not provided any opportunity of
cross-examination. Similarly, he was also not provided any chance to
produce his defence in support of his version. But the Enquiry Officer
found him guilty and recommended him for major punishment and
report thereof was submitted to the Competent Authority. However,
no copy of such report was provided to the appellant to enable him to

prepare his defence.

That thereafter, the appellant was straightaway awarded major penalty
of dismissal from service vide order dated 27-11-2017 passed by the

District Police Officer, Mardan (respondent No.3).

(Copy of impugned order is
appended as Annex-E).

That the appéllant felt aggrieved by the said order, filed departmental
appeal with the Regional Police Officer, Mardan on 13-12-20]7
praying therein for reinstatement in service with full back wages and

beneﬁts but the same was rejected on 10-01-2018.

(Copy of departmental appeal
and’  rejection order are
appended as F & G).

That the appellant is jobless since his dismissal from service.
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That the appellant now files this service appeal before this Hon’ble

Tribunal inter-alia on the following grounds:

GROUNDS OF APPEAL

A.

That respondents have not treated appellant in accordance with law,
rules and policy on the subject and acted in violation of Article 4 of
the Constitution of Islamic Republic of Pakistan, 1973. Therefore,

the impugned orders are not sustainable in the eye of law.

That the so-called enquiry was conducted in utter violation of law as
neither the statement of appellant was recorded nor any witness was
examined in his presence. The appellant was also not provided any
opportunity of cross-examination. Similarly, he was also not provided
any chance to produce his defence in support of his version. The above
defect in enquiry proceeding is sufficient to declare entire process as
sham and distrustful. Right of fair trial is a fundamental right by dint
of which a person is entitled to a fair trial and due process of law. The
appellant has been deprived of his indispensable fundamental right of
fair trial as enshrined in Article 10-A of the Constitution of Islamic
Republic of Pakistan,1973. Therefore, the findings of the Enquiry
Officer are perverse and are not sustainable under the law. Thus, the
impugned orders passed on the basis of such findings are not

warranted under the law.

That the Competent Authority (respondent No.3) was under statutory
obligation to have considered the case of appellant in its true
perspective and also in accordance with law and to see whether the
enquiry was conducted in consonance with law and the allegations
thereof were proved against the appellant without any shadow of
doubt or otherwise. But he has overlooked this important aspect of the
case without any cogent and valid reasons and awarded harsh and
extreme penalty of dismissal from service to the appellant despite the

fact that there was no iota of evidence to connect the appellant with
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the commission 6f the allegations. Therefore, the impugned orders are

liable to be set asidé on this count alone,

That it was also incumbent upon the Competent Authority (respondent
No.3) to have served the appéllant with the show cause notice before
passing the impugned order being the mandatory requirement of law
laid down by august Supreme Court of Pakistan in cases reported as
1995-SCMR-1593 (citation-f) & 2009-SCMR-605 (citation-c). The

relevant citations of the judgments are as under:

1995-SCMR-1953( citation-f)

(f) Civil Servants Act (LXXI of 1973)

----S. 13---Constitution of Pakistan
(1973), Arts. 203-F, 212 &
14---Repugnancy to Injunctions of
Islam---Civil service---Compulsory
retirement of a civil servant---Order
of compulsory retirement of a civil
servant without giving due notice of
the action proposed to be taken and
opportunity of showing cause against
such action shall be deemed to be
repugnant to the injunctions of Islam
and cannot be justified.

2009-SCMR-605 (citation-c)
{¢) Civil service---

----Misconduct, charge of---
Employee's right to show-cause
notice before passing of termination
order against him by competent
authority---

It is well settled law that the decision of august Supreme Court of
Pakistan is binding on cach and every organ of the state by virtue of
Article 189 & 190 of the Constitution of Islamic Republic of
Pakistan, 1973. Reliance can be placed on the judgment of apex court
of the country reported in 1996-SCMR-284 (citatioﬁ-c). The relevant

citation is mentioned below:
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1996-SCMR-284 (citation-c)

----Arts. 189 & 190---Decision of
Supreme Court---Binding, effect
of--Extent--Law declared by
Supreme Court would bind all

Courts, Tribunals and bureaucratic
set-up in Pakistan.

But despite thereof, the Competent Authority (respondent No.3) has
failed to do so and blatantly violated the above dictums of august
Supreme Court of Pakistan. Therefore, the impugned orders are not

tenable under the law.

That the Appellant Authority (respondent No.2) was legally bound to
have applied his independent mind to the merit of the case by taking
notice about the illegality and lapses committed by the
Enquiry Officer as well as respondent No.3 as enumerated in Para-B
& C abone. But he failed to do so. Hence, the impugned orders are

against the spirit of administration of justice.

That every person is responsible for his own acts and deeds and not
for the faults of others as per law laid down by august Supreme Court
of Pakistan in case reported as 2001-SCMR-1959(citation-c). The

relevant citation is reproduced herein for facility of reference:

2001-SCMR-1959(citation-c)

--~'"Nemo punitur pro alicno
delicto’”: No person can be
condemned for the faults of others.

In the instant case, the appellant had acted in consonance with law and
as such he cannot be made as scapegoat for the acts or omissionsof

others. Thus, the impugned orders are bad in law.

“That the impugned orders are against law, facts of the case and norms

of natural justice. Therefore, the same are not tenable under the law.




e

Page 9 0of 9

H. That the respondents No.3 has passed the impugned order in
mechanical manner and the same is perfunctory as well as
non-speaking and also against the basic principle of admmlstratlon of

JUSIICC Thus, the same is not warranted under the law.

L That the impugned orders are based on conjectures and surmises.

Hence, the same are against the legal norms of justice.

J. That the appellant would like to seek the permission of thié Hon’ble

Tribunal to advance sc:)me more grounds at the time of arguments.

In view of the above narrated facts and grounds,
it is, therefore, humbly prayed that the impugned orders dated 27-11-2017 &
10-01-2017 may very graciously be set aside and the appellant may kindly be

reinstated in service with full back wages and benefits.

Any other relief deemed proper and JUSt in the circumstances

of the case, may also be granted.

Thrfough

Dated: 19/01/2018

M.A.LL.B _
Advocate High Court, Peshawar.
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‘; BEFORE THE HON’BLE CHAIRMAN KHYBER PAKHTUNKHWA
SERVKIYHHBUNALIWBHA“M&(

Service Appeal No. /2018

I. Tahir Ahmad, Ex-PASI, R/O Village & P.O Madey Baba, Tehsil Thakht Bahi &
District Mardan.

APPELLANT

VERSUS

1.. The Provincial Police Officer, Government of Khyber Pakhtunkhwa etc.

RESPONDENTS

AFFIDAVIT

I, Tahir Ahmad, Ex-PASI, R/O Village & P.O Madey Baba, Tehsil
Thakht Bahi & District Mardan, do hereby solemnly affirm and declare that the
contents of the accompanied Service Appeal are true and correct to the best of my

knowledge and belief and that nothing has been concealed from this Hon’ble
Tribunal.
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! That you ASI Tahir Khan,
mental proceeding on account

,

o

authority hereby ch

I, Dr. Mian Saced Ahmed
arge you AS1 “Tahir Khan, as follows. '

Sher Garh) Mar dan. is recommended for dcpan
ugh menculous

protect lives of your under command thro

a result LHC Farhad No. 1759. and’ Co
No. 763 @ ted

1ab

protocols as
06.11.2017 u/s

killed by two
Lund Khwar, You aré suspended and clos

General of Police Khyber pakhtunk
No. 2562 dated 06.11

isconduct

unknown accused vide FIR

Inspector
dated 06.11.2017 and this office (0}
This amounts 10 grave m

action against you, a8 defined in se

1. By reason of the above, you appe

the KPK Police Rules 1975 and has rendered you

as specificd in section - 04

2 you e therefore, directe
receipt of this charge sheet to the enquiry officer, ,

3. Your written defence if any. s
pcnod failing which, it s!

case, an ex-parte action shalt follow against you.

4, intimate whether you

|

while posted a$ Incharge P

ed to Police. Lines Mardan in

hwa Peshawar order Endorsement

ar to be guilty of mist

(ya&bof the said Rules.
{ to submit your writien d

hould reach & lhe enquir

hall be presumed that you h

A*\m.oc. - B

LICE RULES 1975

’CHAR( £ SHEET UNDER KPK PO
n as competent

District Police Officer. Marda

P Shago Naka (PS
of your inability 10
briefing and 1o ensure due security
Nawas No. 385 were
302/324/34/7ATA PS
pursuance of worthy

No. 7217-19/17.

le Muham mad

2017,

on your part, warranting depanmemal

ction - 6 (1) (@) of the KPK Police Rules 1975.

conduct under section — 02 iy of

rself liable to all or any of the penalties

efense within seven days of the

y ofﬁcer within the specificd

ave No defense to put .in and in that

desired to be heard in person.

N

(Dr. fed Ahnted) PSP
l)mnct Potlice Officer,
Mardan

§

\r
1

—v———

—— g e
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OFFICE OF THE
DISTRICT POLICE OFFICER -3

MAKDAN - .

! Tel: 0937-9230109

¢ Fax: 0937-9230111

s . Email:  dpomardan650fdemail,com
No._ [/ ZZ /R/D.A-P.R-1975. Facebook: District Police Mardan

Oated Llé ~ /- 12017, e * Twitter: @dpomardan

W N

‘e

DISCIPLINARY ACTION UNI R KPK POLICE RULES - 1975

1, Dr. Mian Saced Ahmed District Police Officer, Mardan as competent
authority am of the opinion that AS1 Tahir Khan, rendered himself liable to be proceeded

against as he committed the following acts/omission within the meaning of section-02 (iii) of
KPK Police Rules 1975. .. .

STATEMENT OF ALLEGATIONS
That ASI Tahir Khan, while posted as [ncharge PP Shago Naka (PS Sher
Garh) Mardan, is recommended (or departmental proceeding on account of his inability to

protect lives of his under command through meticulous bricfing and to ensure duc sccurily
protocols as a result LHC Farhad No. 1759, and Constable Muhammad Nawas No. 385 were

Killed by two nnknown nceused vide FIR No, 763 doted 06.11,2017 wa J0232430/TATA PS

Lund Khwar. He is suspended and closed to Police Lines Mardan in pursuance of worlhy
Inspector General of Police Khyber Pakhtunkhwa Peshawar order Endorscment No. 7217-19/17.
dated 06.11.2017 and this office OB No. 2562 dated 06.11.2017..

2. For the purpose of scruginizing the conduct of the said official with
reference to the above allegations w 3%8 is appointed as
Enquiry Officer. 7

3. The enquiry officer shall conduct proccedings in accordance with
provisions of Police Rules 1975 and shall provide reasonable opportunity of defense and hearing
10 the nccused official. record its findings and make within twenty five (25) days of the reecipt of
this order. recommendation as to punishment or other appropriate action against the accused
officer. '

4. The accused officer shall join the proceedings on the date, time and

place fixed by the Enquiry Officer.
c
' (Dr.grﬁan Saced Ahmed) PSP

District Police Officer,
Mardan

i
!
s

OFFICE OF THE DISTRICT POLICE OFFICER, MARDAN
No. /R, dated Mardan the 2017,

Copy of above is forwarded to the:
I for initiating proceedings against the

accused oificial / Officer nnmcly\:ASI Tahir Khan, under Police
Rules. 1975, : :

2. ASI Tahir Khan, with the dircctions to appear before the Enquiry 1

Officer on the date, time and place fixed by the cnquiry officer for

the purposc of enquiry proceedings..
BRAEN ()] KREES

: &0
R
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DISTRICT PCLICE OFFICER

MARDAN
‘ Tel: 0937-9230109
‘Fax:  0937-9230111
- : Email: -dpomardan650@email.com
No . /GB, Facebook: District Police Mardan

Dated 12017, Twitter: @dpomardan

ORDER

This order wili dispose-_off the départmental inquiry, which has been

conducted against PASI Tahir-Kl']ari, on the allegation that he while posted as Incharge PP
3hago Naka. Police Station Sher Garh. Mardan was recommended for departmental proceeding
- on account of his inability to protect the lives of his under command through meticulous briefing
and to ensure due security protocbls. As a result LHC Farhad No. 1759, and Constable
Muhammad Nawas No. 385 ‘were killed by two unknown accused vide FIR No. 763 dated
06.11.2017 /s 302/324/34/7ATA PS Lund Khwar. He was'suspended and closed to Police Lines
Mardan in pﬁrsuance of worthy Inspector General of Police, Khyber Pakhtunkhwa, Peshawar
order Endorsement No. 7217-19/17. dated 06.11.2017 and this office OB No. 2562 dated
- 06.11.2017. This attitude adverselv refleciedd on hi:ﬁ performance which is an.indiscipline act and
aross misconduct on I.m part as defined in rile 2(1i1) of Police Rules 1975, - |
» In fhis connection, PASI T 1ahir Khan, was charge sheeted vide this office -
No. 171/R, dated 14.11.2017 and also proceeded him against departmentally through Mr. Abdur
Raufl Babar Qisrani, SP/Operations/HQrs: Mé:rdzm. who after fulfilling necessary process,
submitted his ﬁﬁdings to the undersigned vide his office endorsement No.y 3077/PA/OPS, date_:-d

23.11.2017, The allegations have been established against him and recommended for major
punishment.

The undersigned agreed with the findings of the énquiry officer and also
heard him in Orderly Room on 27.11.2017. the alleged PASI Tahir Khan, is hereby awarded

major punishment of “Dismissal from Service”, with immediate effect in exercise of the power

vested in me under the above quoted rules.

Order announced

0B8N0 RZ3Z | ah
Dawed L7/t 72017, . NTE
’ Dr. Mian Saeed Ahmed (PSP)_

District Police Officer,

A | Mardan.
NO[}:D[(C"_{QQQB dated Mardanthe - /2017,

Copy for information and necessary action to the:-
I lispector General of Police, Khyber Pakhtunkhwa, Peshawar.
Deputy Inspector General of Police. E&I, Khyber Pakhtunkhwa, Peshawar wr.t
his office Memo: No. 1476-77/1&1. dated 10 1 1.2017.
Deputy Inspector General of Police. Mardan Region-I. Mardan.
S.P Operations, Mardan. o
-DSP/ HQrs. Mardan.
Pay Officer (DPO) Mardan.
E.C (DPO) Mardan.
OSI{DPO) Mardan.
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. The Regional Police Officer
’ Mardan,
: /J Subject: APPEAL, _AGAINST I)I‘L'GMISSAL ORDER OB N, R
t DATED 27.11.2017 ’ -

,: I

‘ Ruespected Sir,

R 4

. Itis submined:

,,' Lo That the appcllant is the sop of shaheed Sup Inspector Shah Jehan who'ma; oo
1?“ during duty. The appellant has been Iappoirjzted as ASI on 09.01.2014 agajs it
:; Shahced’s Son Quota, ) i ,

:; ' 2. that during scrvice, the appellant has been awarded Commendation certifical, y
e duc to his honesty, e!’ﬁcicnc;’, pro'[’essionalism cte.

Jf!lf 3. That the appellant has performed hj duties in a humber of Pojjce Stations iy,
! " clliciency, honesty, dedication ang pr ifessionalism, During duty, the appellant ki
, scized cloth, sparc parts, Nop Custon) paid Vehicles ang Narcotics, and has bee:.
.fi . awarded Commendations,

' 4. That the Police Post Shago Naka Check post consists of 12 Strength. One Polir .
; Oflicer was on cas\ifal lcave "Shahbbashi", 04 coﬁstables performed 2™ night dut.
) . &they were on rest. while rest 6 constabllcs were on duty at thy day. Out of 6.1

h

et 04 poljec official op road, while deputed 02 Police official (Deccased),

Namely 1 14¢ Iarhad and Constable Muhammad Nawaz afier bricfing them thai

they had only pass on information (g the appellang and nothing: else, They wer

properly bricfed regarding the sceurily instructions, They were further briefed tha.

when they happened o sce the said car, they should immediately inform the
appellant, Further | tricd o contact my SHO (o share the said information i
him but he dig not pick my call cvep after I dialed his number time ang time again,
I' therefore, had to do according o my own thinking and within the limite.;
fesources of'the Police Post. )

That afier about 20-25 minutes, the appellanit reccived information that twan

unknown accuscd/terrorist had Opened firé upon the two dcp,utc{d Police official

and they susiained injuries, ‘
That upon the said inlbrnmlion, the appellant ajongwith others, immcdizuc!y
1)

reached the spot where Constable Muhammad Nawagz embraced Shahadar whijj,

eV
|

TSt
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LHC Farhad was shified (o Hospital who also scammed to his inji.

embraced shahadaq during shifling (o hospital,

& Phat after shit‘(ing the injured and dcad body ol'Shaheéd,

oIl the arca tried his best level (g arrest the accused o 8ot some information ; Ui

and

the appellant Cooloned

n
vain, I wag only came 1o light that tve persons Carrying a bag were intercep by
the said police oﬂ‘rccrs.,' the police officers were insisting upon the scarch ¢, the
bag during which an altereation took piace and the unknown accused open: ! fire
upon the police officers, An F.LR No.736 d:li’ed-OG.l 1.2017 u/s 3027324734 PC

rcad with 7.4 1A was lodged

written by the appellant, The appeiant is the Complainant in the case,

the dircctives of the
06.11.2017. the

9. That upon PO, KPK vide order No. S/7216/17 a

appellant wag Suspended. b

order passed by the DPO Mardan is"ngzlinsl the facts,
unteirable,

AL That the

.

law, ruley clc. hene .

B. Mhat no Departmental Inquiry has been conducted in the instant case |

juclgmcnls of the Superior courts, major penalty cannot pe awarded in

Sustainable in the eyes of law,

Summary
procc'cdings hence the order is not

- That ncjther proper

Dcparlmenraf Inquiry g conducted nor any witness g

. . . !
examined nor any proof/ document g presented nor the appcli

such evidenee thus the Ordey of DPO is nullity in the eyes of law,

the charge of inability to protect lives of ynger

ant g conlrontey
with any

- That so jar, command throug|;

mcticulous bricﬁng is concerned, the appellant had not only briefed the deccascy

police officials bug had also directeq them to rake 3j) security measyres, They had

lurther been dirccted Just 10 inform the appeliant jf they h
particular cay

appenced. o see the

and nothing clse, Even as per law, e\{tery berson is respongip)c for hig

: eaia . Nt .
own acts and deeds ang not the acts and omissions ‘of other. In the insiang case, the

appcllant had performed all pis lawful acts in accordance with law, therefore, for
1

omission of other could not vicariously be liabie, Thus the punishmen awarded (o

.
’

o eV
- mﬁs

in Police Station Lundkhwar upon the nioy 3,

o

10.That the DPO Mardan vide Diéciplinzu‘y Actibn T;JO.I7I/R/D.A-P.1{-I9‘75 s d
L2017 scrved the appellant alongwith Charge Sheet with Nomination ¢ >
Opcration as [nvcsllgano.l Oflicer. The appellant submitted written reply (g
Charge Sheet on i5.11.2017 and after that (he appeliant hag been dismissed (i i
service hence this Appeal inter Aljy on the r‘oliowing,\gmunds: |

LROUNDS: '

as per

e

—




G.

- That the DPO hag

Dated: /13-12-2017

the appeliang js not warranted by law. The accident wag

forwhich jn my opinion major penaity m
- s, therefore. prayed that on
DPO may

a sudden attack q
ay not be awarded.

aceeptance of this
very kindly be set aside

back angd tonscquential benefies.

rrorisy

appeal, the order passed oy

the
and the appella

nt x:einsl'atcd in service v-ith all

-

. . . IS i .
I'being remaineg In service for lhcl last 04 years durin

aint of misConduct/inef’ﬁciency is
that the undcrsigncd/appcl]
Th

g this entire period | ven

not availablc, which

single inquiry/compl

hows
ant is honest & devoted to hi

Py of the so calle
Lo prepare hijs defence

upon which ng action can

S scrvice.
« A
at ncither cven the ¢co

d inquiry feport is provided tu the
s alf the Proceedings
lega, y pe taken,

appellang

are sham Proceed.ngs,

lecave alonc the dismissa|

i the
appellant,

not only violated all the p

orms of justice
principles of Nalural justice but

includi, < ihef,

1
as also violated Arliclc-lOA, of the const; . on
of Islamic Republic of Pakistan-1973 \vhich. Provides for fajy trials.

Itis therefore, most respectfully prayed that no acceptance of this appeal, the o, oy

dated 27.11.2017 passed by pp
appellant reing,

O Mardan m

ay very kindly be go
ated into service with

aside and 3¢
all back and consequential bene

fits.

hanks.,

Yours obediently,

>y // «&//
}"ASI ‘I%Tn—zf AIIMAD

316/MR,
R/O Village & p.0 Madey 3

Thesi| Thakht Bhai &
Contacti: 0343-132

aba

Dist(; Mardan ;
3131

ﬂe%"@ |

)
t

v et
o :
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This order will dispose-ofl the appeal preferred by Ex- jPASl Tahir Al

ORDER.

Nu. 316/MR of Mardan District Police againsl t ~order of District Police Officer, Maidan, whm"tﬂ,/
he was awarded Major punishment of dismissal from scrvice vide District Police Officer, Mardan .3
No. 2738 dated 27.11.2017. '

Brict facts of the case are that the appcllant while posted as 1/C PP Shago 1.-7a

PS Shergarh was recommiended for departmental proceeding on account ol his inability to protec. 2
lives of his under command through meticulous bricfing and to ensurc duc sccurily protocols. /. 1
result LHC Farhad No. 1759 and Constable Muhammad Nawas No. 385 were killed by two unki,

accused vide FIR No. 763 dated 06.1 1.2017 w/s 302/324/3477ATA Police Station Lund Khwar. i«
was suspended and closed 1o Police Lines in pursuance of Worlhy Provincial Police Omccr Khyuer

Pakhtunkhwa, Peshawar order enclor ecmt.nl No. 7217-19/117, dalcd 06.11.2017. This .uluudc adverse'y

< rdtected on his performanee which 1y i Indiseipling et ind grogs mlsconduet ai his purts b v

connection. he was Charge Sheeted and also proceeded against departmentally through MR Abad, ¢
Rasul Babar Qnsmm SP/Operations/I1Qrs Murdan, The Enquiry Officer alter l'ulhtlmg, neees & 7
process, Submitted his findings to the District Police Officer, -Mardan, holding responsible t 2 -
defialter oificer of negligence/misconduct and recommended him for awarding Major punishme:
The allcécd PASI was heard in person in Orderly Room by the District Police Officer. Mardusn o
27.11.2017 and awarded him Major Punishment of dismissal from scrvice.

He was cabled in orderly room held in ihis office on 05012008 and heand han
in person. The appellant did not produce any cogent reason for his innocence. Therelore. | find ro

grounds 1o intervene the order passed by District Police Officer, Mardan. Appeal is rejected.

QAPLRANNOUNG D,

(Muhamma am Shinwari)PSpP
Yolice Oflicer,

\ /¥ Rt.z,lom
ardan
Z ;44 JIES Dated I\’l:nrd:mllhc /ﬂ//&/ /2018.

Copy to District Police Officer, Mardan for information and nceessary action w/r (o his oi'k -

Memo: No. 707/LB dated 28.12.2017. The Scrvice Record is returned herewith.
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%Y BELFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,

©. PESHAWAR. '

Service Appeal No. 72/2018.

Tahir Ahmad Ex-PAST......... Appellant.
‘ VERSUS.
District Police Officer, Mardan & others..................coooo i, Respondents.

Rcspectfuliy Sheweth:
PRELIMINARY OBJECTIONS:-

—_—

That the appellant has not come to this Honourable Tribunal with clean hands.

That the appellant has got no cause of action.

That the appellant has concealed material tacts from this Honourable Tribunal.

That the appellant is estopped by his own conduct, by law to bring the instant appeal.

That the present appeal is bad in its present form hence not maintainable and liable to be
dismissed.

That the appeal is bad due to non-joinder of necessary parties and mis-joinder of
unnecessary parties.

REPLY ON FACTS.

Lo

0.

9.

10.

Correct, hence, no comments.

Correct, hence, no comments.

Pertains to record, hence, no comments,

Incorrect. The appellant, being In-charge Police Post Shago Naka, had established illegal
Naka Bandi near Hatyan, outside territorial jurisdiction of his deputed Police Station.
Besides, 1t has been reported that the same Naka Bandi was routine maiter and used to
establish this without permission of the high-ups. Worth mentioning that tie alleged Naka
Bandi was established with only two officials, neglecting the sensitivity of the area and
instructions of the seniors. The appellant also ignored the instructions issued under QG-03-
and thereby resulted into loss of two precious lives. Hence, the appellant was proceeded
against departmentally and punished as he deserved under rules. {Cnﬁy of Ingquiry is
attached as Annexure-A) _ '

Incorrect as appellant had established illegal Naka Bandi outside territorial jurisdiction of
the Police Station/Post concerned and ignored instructions issued under OG-03 and by the
high-ups as well. (Copy of OG-03 is attached as Annexure-B)

Pertains to record, hence, no comments.

Pertains to record, hence, no comments.

Correct to the extent of Charge Sheet and departmental inquiry against the appellant.
Incorrect. The appellant had, infact, established an illegal Naka Bandi by avoiding
instructions issued under OG-03 and thatb y the Police high-ups and in consequence
thereof an unfortunate incident took place which led to the loss of two precious Police "
lives. Appellant’s misconduct has also resulted into demoralizing the Police Force.

Incorrect. Proper departmental inquiry as per rules/law has been conducted through SP

_Operations by fulfilling all codal formalities. The appellant has been provided all that he

required/requested thereof. Hence, denied.
Correct, hence, no comments.
Correct, hence, no comments.

Subject to proof’




14. [ncorrect. The appellant holds no grounds, legal or moral, to stand here on in this

~

¥ Honurable tribunal.

e e s ! P
o 0% Lo : "ﬂ‘.‘ﬁ\.x_&-a

REPLY ON GROUNDS:-

A. Incorrect. The appellant has been treated as per rules/law and there is no violation of any article
of the constitution of Pakistan.

B. Incorrect. Proper departmental inquiry, as required under rules/law, has been conducted and all
codal formalities has been complied with. Hence, denied.

 C. Correct to the extent of statutory obligations, however, the respondent No. 03 has proceeded to
the extent of impugned penalty after proper inquiry and under rules/law. Hence, the impugned
order is sustainable in the eyes of law.’ ' ¢

D. Correct to the extent of judgment of Supreme Court of Paklstan and the respondent No. 03 has
proceeded against under relevant rules/law by keeping in view the misconduct committed by
the appellant and the loss of two precious Police lives.

IZ. Incorrect. No lapses has been committed by the respondent No. 02 and appellant’s
departmental appeal was rejected on genuine grounds. The impugned 01dus are, therefore, in
accordance with rules/law and tenable in the eyes of law.

F. Incorrect. The appellant has committed gucvous misconduct by violating the rules/law. Hence,

‘ punished as he deserved.

G. Incorrect. The impugned order are just, legal and in accordance with norms of natural justice.
The same are, therefore, tenable in the eyes of law.

H. Incorrect. The impugned orders are speaking ones and in accordance with the basic principle of
administration of justice. Hence, justifiable in the eyes of law.

I. Incorrect, hence, denied.

J. The respondents also seek permission to raise additional grounds, if any, at the time of
argunwnté.

" PRAYER:-
The prayer of the appellant, being baseless & devoid of merits, is liable to be dismissed
with costs.

—

Inspector Genera: \t\)‘f Police,
‘Khyber Pakhtunkhwa,
Peshawar.
(Respondent No. 01)

Deputy Inspector General of Police,
Mardan RegionN, Mgrdan
(Respondent No.

N

District Police Officer,
Mardan
(Respondent No. 03)
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& BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBLR PAKHT UNKIIWA
PESHAWAR.
Service Appeal No. 72/2018.
Tahir Ahmad Ex-PASI..................... SUURUUURUIURUORUS e e Appellant.
VERSUS
DlStrlCt Police Officer, Mardan _ :
& OthErS. .. .......Respondents.

COUNTER AFFIDAVIT.

We, the respondents do hereby declare and solemnly affirm on oath h that -

- the contents of the Para-wise comments in the service appeal cited as subject are true and correct 10 the

best of our knowledge and belief and nothmg has becn concealed from this Honourable T r1bunal

Inspector-General of Police,
Khyber Pakhtunkhwa,
Peshawar
(Respondent No. (1)

' : : ~ Deputy Inspe
Mardan R
(Responc

istrict Police Officer,

Mardan
(Respondent No. 03)

al of Police,

thad
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OFFICE OF THE
DISTRICT POLICE OFFICER

MARDAN
Tel: 0937-9230109 °
Fax: 0937-9230111
. Email:  dpomardan650@gmail.com
/R/D.A-P.R-1975. Facebook: District Police Mardan
/’4 —// - 12017, Twitter: @dpomardan

DISCIPLINARY ACTION UNDER KPK POLICE RULES - 1975

\ “1, Dr. Mian Saeed Ahmed District Police Officer, Mardan as competent

rthority am of the opinion that ASY Tahir Khan, rendered himself liable to be proceeded

* " against as he committed the following acts/omission within the meaning of section-02 (i1i) of
KPK Police Rules 1975.

e

STATEMENT OF ALLEGATIONS
3 ? That ASI Tahir Khan, while posted as Incharge PP Shago Naka (PS Sher

4 .{’;ilz

AT

xR “Garh) Mardan, is recommended for departmental proceeding on account of his inability to
REES L g

71 protect lives of his under command through meticulous briefing and to ensure due security

%é'::f}"» protocols as a result LHC Farhad No. 1759, and Constable Muhammad Nawas No. 385 were

.Eg‘ killed by two unknown accused vide FIR No. 763 dated 06.11.2017 u/s 302/324/34/7ATA PS

Lund Khwar. He is suspended and closed to- Police Lines Mardan in pﬁrsuance of worthy
Inspector General of Police Khyber Pakhtunkhwa Peshawar order Endorsement No. 7217-19/17,
dated 06.11.2017 and this office OB No. 2562 dated 06.11.2017.

2. For the purpose of scrugnizi g the conduct of*the said official with
reference to the above allegations [ K is appointed as
Enquiry Officer. 1 7

3. The enquiry officer shall conduct proceedings in accordance with
provisions of Police Rules 1975 and shall provide reasonable opportunity of defense and hearing
to the accused official. record its findings and make within twenty five (25) days of the receipt of

this order, recommendation as to punishment or other appropriate action against the accused
officer.

4. The accused officer shall join the proceedings on the date, time and

place fixed by the Enquiry Officer.
(Dr.“Mian Saeed Ahmed) PSP

District Police Officer,
Mardan®

OFFICE OF THE DISTRICT POLICE OFFICER, MARDAN

No. /R, dated Mardan the /2017.
Copy of above is forwarded to the:
1. for initiating proceedings against the
accused official / Officer namely ASI Tahir Khan, under Police
Rules, 1975. ~

2. ASI Tahir Khan, with the directions to appear before the Enquiry
Officer on the date, time and place fixed by the enquiry officer for

ey :j . the purpose of enquiry proceedings.
7 T olb FAAAK [[] kkkkk
S ’_,ul |
T




; CHARGE SHEET UNDER KPK POLICE RULES 1975

_ I, Dr. Mian Saeed Ahmed District Police Officer, Mardan as competent

| "_ "..-L«)rity hereby charge you ASI Tahir Khan, as follows. .

‘ . That you ASI Tahir Khan, while posied as Incharge PP Shago Naka (PS

S"i‘m:‘w:Garh) Mardan, is recommended for departmental proceeding on account of your inability to

g:é;ixect lives of your under command through meticulous briefing and to ensure due security

gé%)tocols as a result LHC Farhad No. 1759, and Constable Muhammad Nawas No. 385 were

';‘ﬁﬂcd by two unknown accused vide FIR No. 763 dated 06.11.2017 u/s 302/324/34/7ATA PS -

Lund Khwar. You are suspended and closed to Police Lines Mardan in pursuance of worthy

l-lnspector General of Police Khyber Pakhtunkhwa Peshawar order Endorsement No. 7217-19/17,

Evdvated 06.11.2017 and this office OB No. 2562 dated 06.11.2017.

" This amounts to grave misconduct on your part, warranting departmental

 action against you, as defined in section - 6 (1) (a) of the KPK Police Rules 1975. .

1. ‘By reason of the above, you appear to be guilty of misconduct under section — 02 (iii) of
the KPK Police Rules 1975 and has rendered yourself liable to all or any of the penalties
as specified in section - 04 (i) a & b of the said Rules..

2. You are therefore, directed to submit your written defense within seven days of the

receipt of this charge sheet to the enquiry officer.

(V8

Your written defence if any, should reach to the enquiry officer within the specified
period, failing which, it shall be presumed that you have no defense to put-in and in that
case, an ex-parte action shall follow against you.

4, Intimate whether you desired to be heard in person.

N

(Drm

District Police Officer,
Mardan
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()’FFI(‘;E OF THE
SUPERINTENDENT OF POLICE
OPERATIONS & HEADQUARTERS
MARDAN
. Tell: 0937-9230117
Fax: 0937-9230111
E.Mail: SpopslS06@gmail.com

A

. 2077 _/PA(Ops) Dated 33 / #_/2017.

The District Police Officer,

| - Mardan.
‘§ubject: '_ " DEPARTMENTAL ENQUIRY AGAINS'I‘ ASYT TAHIR KHAN.
femo: ' ’ .

Kindly refer to your office dairy No. lﬂ/R/D.A-‘P.R—l‘ﬂS dafed
14.11.2017 on the subject noted above‘.

2 In this regard it is submitted that on receipt of enquiry ASI Tahir
‘Khan was called in the office. His statement is placed on the enquity file. He was

questioned and counter questioned. ['rom enquiry following facts transpired:- -

o

ASI Tahir Khan, being In-charge of police post Shago Naka
established an illegal Naka bandi near I-Iatyé;n, outside the
territorial jurisdiction of his prolice station. Fle did not inform his
senior officer about such illegal Naka Bandi.

b, As per information from locals of the area, the same illegal Naka
bandi was a routine matter and previously was also” established
without knowledge / approval of senior ofﬁcers.

c. Moreover, such illegal Naka bandi was established with two

ice officials, neglecting the sensitivity of the area and orders of

1or officg
¢ protective gear. Thus ASI Tahir Khan violated

y ASI Tahir Khanresulted in loss of two precious
oralizing the police force.

6?4}( ") above ASF Tahir Khan is recommended Jor
M(lei‘ Punishment of Dismis al from Service.

Submitted plcase.

\}/‘,& \3, Supcriftepdent of Police ‘ |
7/%‘ | ‘ Operatiog& Headquarters o

]\/‘ 4 l‘l} b1y
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UFFIUL UF 1 0L

DISTRICT POLICE OFFICER

"MARDAN _
' ' Tel: 0937-9230109
Fax: 0937-9230111
: Email: dpomardan650@gmail.com
_IGB, Facebook: District Police Mardan
/2017. Twitter: @dpomardan ‘

ORDER

This order will dispose-off the departmental inquiry, which™ has been

cbndtléfed against PASI Tahir Khan, on the allegation that he while posted as Incharge PP.
Shago Naka, Police Station Sher Garh. Mardan was recommended for departmental proceeding
# on account of his inability to protect the lives of his undeﬂrr command through meticulous briefing
and to ensure due security protocols. ‘Az a result LHC Farhad No. 1759, and Constable
T'\/Iuhammad Nawas No. 385 were killed by two unknown accused -vide FIR No.. 763 dated
06.11.2017 u/s 302/324/34/7ATA PS Lund Khwar. He was suspended and closed to Police Lines
V{ardan in pursuance of worthy Inspector General of Police, Khyber Pakhtunkhwa Peshawar
order Endorsement No. 7217-19/17, dated 06.11.2017 and this office OB No. 2562 dated
06.11.2017. This attitude advefsely reflected on his performance wﬁich is an indiscipline act and
gross misconduct on his part as defined in rule 2(i‘ii) of Police Rules 1975. _

In this connection. PAST Tahir Khan, was charge shected vide this office
No. 171/R. dated 14.11.2017 and also procecded him against departmentally through Mr. Abdur
Rauf Babar Qisrani, SAP/Operations/HQrs: Mardan, who éfter fulfilling necessary process,
submitted his findings to the undersigned vide his office endorsement No. 3077/PA/OPS, dated
23.11.2017. The allegations have been esiablished against him and recommended for major
| punishment. _ | o

The undersigned -agreed with the findings of the enquiry' officer and also
heard him in Orderly Room on 27.11.2017, the alleged PASI Tahir Khan, is hereby awarded
major punishment of “Dismissal from Serviee™. with immediate effect in 2xcrcise .of the power
vested in me under the above quoted rules.
Order announced
0.BNo. X738 | N

Dated 2] M 201"
Dr. Mian Saced Ahmed (PSP)
District Police Officer,
Mardaan.

No.[eofe-bGB, dated Mardan the 22 /[ - /2017.

; . Copy for information and necessary action to the:-
l : 1. Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.
|

o

Deputy Inspector General of Police, E&I, Khyber Pakhtunkhwa, Peshawar w.r.t
his office Memo: No. 1476-77/E&I, dated 10.11.2017.

Deputy Inspector General of Police. Mardan Region-I, Mardan, -

S.P Operations, Mardan.

DSP/ HQrs. Mardan.

Pay Ofticer (DPO) Mardan.

E.C (DPO) Mardan.

OSI (DPO) Mardan.

% N B W

e,
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\ ORDER.
N

This order will disposc-olt the a
o No. 316/MR of Mardan District Poljce

B 5

T R T TN e A T O
&
-

ppeal preferred by Lx- PAST Tahir Ahmad - g

against the order of District Police Officer, Mardan, whereby

] he was awarded Major puni

shment of dismissal from service vide District Poljce Officer, Mardan OB

No. 2738 dated 27.1 1.2017.

. mee e

Brief facts of the case are that the appellant while posted as I/C PP Shago Naka

partmenlal procecding on account of his in
lives ol his under command through meticujoys briefing
result LHC Farhad

PS Shergarh wag recommended for de ability to protect the '

and to ensure duc security protocols. As a /
No. 1759 and Constable Muhammad N

accused vide FIR No. 763 dzucd~06._! 12017 u/s 302/324

was suspended and closed 1o p

awas No. 385 were killed by two unknown

34/7TATA Police Station LLund Khwar, He

[
olice Lines in pursuance of Worthy Provincial Police Officer Khyber
Pakhtunkhwa, Peshawar order endorsement No. 72171 9/17,

dated 06.11.2017. This attitude adversely
reflecied on his performance which js

an indiscipline act

and gross misconduct on his part. In this
- connection, he was Charge Sheeted ang also proceeded against departmentally through MR. Abdur

Rauf Babar Qisrani, SP/Opcra(ions/l-iQrs Muardan. The Enquiry Officer afier {fulfilling ficcessary
process, submitted hig findings 10 the District Police Officer, Mardan, holding responsiblie 1’['15
defaulier officer of negligence/misconduct and reccommended him for awarding Major punishment.

LN
ged PAST was heard in person in Orderly Room by the District Police Officer, Mardan on '

The alle

27.01.2017 and awarded him Major Punishment of dismissal from service,

He was called in orderly room held in this office on 05.01.201% and heard him
in person. The appellant did not produce any cogent reason for his innocence. Therefore, 1 find no
grounds 16 intervene the order passed by District Police Officer, Mardan, Appeal is rejected.

QROER ANNQUNCED,

lum Shinwari)PSp
Police Officer,
Aardan

- No._/ i{f - /ES,  Dated Mardan the_ O / 2/ __/2018.

Ne P AP .
Copy 1o Distriet Police Officer, Mardan for information and necessary

Memo: No. 707/LB dated 28.12.2017,

(f:)‘c:‘r'}:‘k*)

action w/r to his office
The Service Record is returned herewith,

£ C / msp/leged

/O N Qetroia
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BEFORE 'I HE HONOURABLE SERVICE TRIBUNAL KHYBER PAKH IUNKIIWA

: PESIIAWAR
Service Appeal No. 72/2018.
Tahir Ahmad E_X-PASI............ SRS R USROS Appellant.
VERSUS
Distriét-Police‘ Officer, Mardan ‘ ;
& others ............... e BRETRR e, ...Respondents.

AUTHORITY LETTER.

| ' o L M' Atta-ur-Rahman “Sub-Inspector Legal, (Police) Maldan is hereby
| authorized to appear before the Honourable Serv1ce Trlbunal Khyber Pakhtunkhwa, Peshawar in the
| above captioned service appeal on behalf of the respondents He is also authorized to submit all

required documents and repllcs etc. as representative of the respondents through the Addl: Advocate

General/Govt. Pléader, Khyber Pakhtunkhwa Sérvicc Tribunal, Peshawar.

{nspector Generaj of Police,

Khyber Pakhtunkhwa,
- Peshawar.
(Respondent No. 01)

Marda chio -1, Mardf_m
(Respondeny No. 02)

Mardan
(Respondent No. 03)
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| m BEFORE THE HON’BLE CHAIRMAN KHYBER PAKHTUNKHWA ‘
SERVICE TRIBUNAL, PESHAWAR

" Rejoinder in Service Appeal No.72 /‘2018-
l Tahlr Ahmad, Ex-PASI, R/O Village & P.O Madey Baba, Tehsil Thakht Bahi &

District Mardan.
APPELLANT

VERSUS

1. The Provincial Police Officer, Government of Khyber Pakhtunkhwa etc.

RESPONDENTS

INDEX

------ - [SNe | Particulars Annexure | Pages #

1. - | Rejoinder alongwith affidavit o 1-4

2 | Letters of Shuhada Package R-1 & R-2 5-6

Through

Dated: 20/06/2018 . R.lzwanullah
M.ALL.B

Advocate High Court, Peshawar
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. BEFORE THE HON’BLE CHAIRMAN . KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR :

Service Ap'peal No.72 /2018
1. Tahir Ahinad, Ex-PASI, R/O Village & P.O Madey Baba, Tehs1l Thakht Bah1 &

- District Mardan.

APPELLANT
VERSUS
., | 1. The Provincial Police Officer, Government of Khyber Pakhtunkhwa etc.
RESPONDENTS

REJOINDER ON BEHALF OF APPELLANT IN
THE ABOVE CAPTIONED APPEAL

.RESPECTFULLY SHEWETH,

_ PRELIMINARY OBJECTIONS

1-6. All the preliminary objections raised by the respondents are incorrect,
baseless and not in accordance with law and rules rather the respondents are

estopped by their own conduct to raise any objection.

“ON FACTS

1. ‘Para-1 of reply is incorrect as the respondents were legally bound to have
scanned the relevant record and clarified the real position of appellant. But
they failed to do so and “beat around the bush”. Hence, Para is deemed as
admiitted by the respondents.

2. Para-2 is also incorrect and misconceived as it was incumbent upon the
respondents to have confirmed the issue of appointment of aippellant from
the relevant record but they did not bother for the same. Thus, Para is deemed

as admitted by the respondents.




S.

6.

10.

Incorrect as the respondents were required to check the record in respect of
awarding “Commendation Certificates” to the appellant. But they took no

pain to do so. Hence, Para is deemed as admitted by the respondents.

Para-4 is incorrect, misconceived and hence denied. The appellant acted
justly, fairly, honestly and also in accordance with law. He had never
travelled beyond his jurisdiction in the performance of his official duty and
as such the question of so-called “Naka Bandi” outside the territorial
jurisdiction of his Police Station does not arise. Moreover, the above
allegation regarding the “Naka Bandi” beyond the territorial jurisdiction of
concerned Police Station was also not the part of charge sheet and as such no
employee can be punished for such allegations which were not included in
the charge sheet and statement of allegations as per law laid down by august
Supreme Court of Pakistan in various judgments. The Inquiry Officer was
not justified to travel beyond the parameter of allegations contained in the
charge sheet. But he failed to do so and roped the appellant in quite a new
allegation. Besides, both the constables embraced “Shahadat” during the
performance of their official duty within the frame work of law and therefore,

they were duly allowed “Shuhada Package” vide copy Annex-R-1 and R-2.
Incorrect and detail reply offered in Para-4 of the facts above.

Incorrect as the respondents were under statutory obligation to have gone
through the relevant record and verified the real position. But they failed to
do so and “beat around the bush”. Hence, Para is deemed as admitted by

the respondents.

Incorrect and detail reply furnished in Para-6 of the facts above.

~ Respondents have candidly admitted Para-8, hence needs no rejoinder.

Incorrect and detail reply offered in Para-4 of the facts above.

Para-10 is incorrect and that of appeal is correct. Moreover, the respondents
appended inquiry report with their reply which reveals that none of the
witness was examined in order to prove the allegations levelled against the
appellant in the charge sheet. It is also well settled law that mere oral

assertion is not sufficient to justify the stance of any party unless proved by




éOgent and concrete evidence. Thus, the inquiry report is perverse and is not
sustainable under the law and as such the impugned orders are also against

the spirit of administration of justice.

11.  Respondeénts have candidly admitted Para-11, hence needs no rejoinder.
12.  Same reply as offered in Para-11 above.
13.  Incorrect as the respondents were bound to have verified the factual aspect
of appellant regarding the issue of “jobless” since his dismissal from service.
But they failed to do so and “beat around the bush”.
14.  Incorrect as the appellant has a good prima facie case to invoke the
jurisdiction of this Hon’ble Tribunal.
ON GROUNDS
A.  Para-A is incorrect and that of appeal is correct.
B.  Para-B is incorrect and that of appeal is correct.
C. Same reply as offered in Para-B above.
‘D. Incorrect as the respondents failed to give reply regarding the issuance of
~ show cause notice on the appellant. Hence, Para is deemed as admitted by -
them.
E. Para-E is incorrect and that of appeal is correct
F.  Para-F is incorrect and that of appeal is correct.
G. Incorrect as both the orders were passed in utter violation of law.
H. Para-H is incorrect and that of appeal is correct.
L Para-1 is incorrect and that of appeal is correct.
J.  Arguments are restricted to positions taken in pleadings.




Tt is therefore, respectfully prayed that while considering the above
tejoinder, the appeal may kindly be accepted with special costs.” - |

Appellant
Through

- Dated: 20-06-2018 : " Rizwanullah
: : . MA.LLB
Advocate High Court, Peshawar.

' AFFIDAVIT
I, Tahir Ahmad, Ex-PASI, R/O Village & P.O Madey Baba, Tehsil Thakht Bahi
& District Mardan, Peshawar do hereby solemnly affirm and declare that the contents of the

accompanied rejoinder are true and correct to the best of my knowledge and belief and that nqthing
has been concealed from this Hon’ble Tribunal. -

DEPONENT
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i ~ OFFICE (F THE
l METRICT POLICE OFFICER ‘
? MARDAN 5
Tel: 0937-9230109 ; )
Méf Fax: 0937-9230111 i
Email: dpo mardan@yahoo.cormn *
Facebock: District Police Mardan !
Twitter: @dpomardan : %,’
. !
/ ; "

ORDER.

Constable Muhammad Nawaz No. 385 of this District
Police had embrace martyrdom vide Case FIR No. 763 dated 6.11.2017 u/s
302/324/34/7ATA P.S Lund Khwar. His name is hereby struck off from
* Police Force book with effect from 6.1 1.2017. However his pay will be
drawn according to Government instructions conveyed vide letter No. 1/1/B.
OIT/FB 2007-08 dated 15.12.2007. |

OR No, RGEF
Dated _(£ - // ___J2017.

N

Distrif;'t Police Officer,
Mardan

OFF(IPCE 01“: 'EHE DISTRICT POLICE OFFICER MARDAN
N()Jjﬁ%/ﬁ/}:( dated Mardan the, /77,//,,-« 2017.

Copy forwarded to the:
1. The Deputy Inspector General of Police, Mardan Region-I, Mardan
for favor of information.
2. Pay Officer DPO Mardan.
3. PC
4. OSl.-
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- OFFICE OF THE
- DISTRICT POL!CE OFFICER .
MARDAN

Tel: 0937-9230109

Fax: 0937-9230111

Email: dpo mardan@®vyahoo.com
Facebook: District Police Mardan
Twitter:; @dpomardan

ORDER.

_ Constable Farhad "Ali No.1759 of this. District Police had
embrace martyrdom vide Case FIR No. 763 dated 6.11.2017 u/s 302/324/34/7ATA
P.S Lund Khwar. His name is hereby struck off from Police Force book with effect
from 06.11.2017. However his pay will be drawn according to Government
instructions conveyed vide letter. No. 1/1/B. O.III/FB 2007-08 dated 15.12.2007. -

OB No. RELLE
Dated /(- -/ /2017 ' N

- District Police Officer,
?{Mardan

OFFICE OF THE DISTRICT POLICE QFFICER MARDAN
No._/ 7 79— 83/EC, dated Mardan the, [7—1) - 2017.
Copy forwarded to the:

1. The Deputy Inspector General of Police, Mardan Region-I, Mardan
for favor of information.

2. Pay Officer DPO Mardan.

3. PC

4. OSI.




NEYBERPARKHTUNKWA SE I{VICI TRIBUNAL, PESTIAWAR

No. EMUST . Dated 1 /87 2018
"cl
the District Police Officer, _
Government of” Khyber Pakhtunkhwa.,
NMardan.
Subject: - JUDGMENT IN APPEAL NO; 7222018, TAHIR ALINAD.

Fam direeted to forward herewith a (,cmhul copy ol Judgement ddlu.l
S E97008 prissed by this Tribunal on the above subject lor strict compliance.

Fie’ As above . S - \ E - |
. . : a RnamTEU?’t'fA
- e KHYBER PARHTUNK WA

SERVICT TRIBUNAT,
PESIHTAWAR.
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S bate of
N order/
Cproceeding

. 3. Learned counsel for the appéllant argued that the appellami

Order or other proceedings with sigr'\ature_c;f-]adéé or Magistrate

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

Service Appeal No. 72/2018

Date of Institution ..., 19.01.2018 .
Date of Decision - ... 19.07.2018

Tahir Ahmad, Ex-PASI, resident of Village & P.O Madey Baba,
Tehisl Takht Bhai & District Mardan.

| : Appellant

Versus ' .

I. The Provincial Police Officer,” Government of Khyber
Pakhtunkhwa. : o
The Regional Police Officer, Mardan Region-1, Mardan.

. The District Police Officer, Mardan.

Ll o

Respondents

JUDGMENT o

MUHAMMAD HAMID MUGHAL. MEMBER: - Appellant

with counsel and Mr. Muhammad Jan learncd Deputy District

Attorney alongwith Mr. Atta Ur Rehman S.I legal for the .

respondents present.

|
2. The appellant (Ex-PASI) has filed the present appeal u/s 4 of |

the Khyber Pakhtunkhwa Service Tribunal /\ci, 1974 agaihst the

a

order dated 27.11.2017 Whereby‘he was awarded major penalty 0!‘;

t

dismissal from service and against the order dated 10.01.2018

whercby his departmental appeal was rejected. ! |

was charge,sheeted on the ground that whilc he was posted as!

o

ET A T S T
L e S s - T S




S ryrreset Tt Lo,
ervied i rounal,

Peshawar

l.carned counsel for the appellant contended that the observation

| '_-I:i_é-i;'él‘ge P.P Shago Naka (Police Station Sher (.‘}arh) on.account ol

his inability to protect the lives (Sf his under cdmmand tlirough
‘mcticuloug briefing and to ensure due security protocols, as a result
LIIC Farhad No.1759 ar'ld'Constab\le Muhammad Nawaz No.385
were killed by two (02) unknown dccused vide FIR No.763 dated
06.11.2017 u/s 302/324/34 7 ATA P.S Lund Khwar. Further argued
that the appellant submitted réply to the charge sheet and the inquiry
officer furnished inquiry report; that without communicating the
inquiry report and issuance of any show cause notice the major
punishment of dismissal from service was awarded to the appellant
and that too without affording him chance of personal hearing,

]

l‘'urther argued that the departmental appeal of the apjpel'lam also

failed. Further-argued that the inquiry officer in his report o.bscr_\(pd';‘“f'

that the appellant has established illegal Naka Bandi near Hathyan v

outside the terri‘tor-ial Jurisdiction of his Police Station and he did not
inform his Senior Officer about such illegal Naka Bandi and that the
inquiry officer gave finding to the effect that illegal Naka Bandi was
cstablished with §W0 (02) police officials whereby two (02) martyrs
were not wearing the protective gear thus AS! Tahir Khan
(appellant) violated the instructions provided in OG-3 zmd such
gréve negligenqe and misconduct by the ASI Tahir Khan resulted in

loss of two (02) precious lives and demoralizing the Police Force.

and finding of the inquiry officer as mentioned above has..nc




of Lhcuge sheet/statement of allegation hence the impugned order ol

punishment is not sustainable on this score too and in this respect

referred the judgment reported in 2011 SCMR page 1. Learned

3

counsel for the appellant in support -of his contention to the effect

that the impugned order is not tenable having been passed without
obscrving the legal requirements reli.ed upon the judgments réported
m 1995 SCMR.page 1593, 2009 PLC (C.S) page 161, 2003 SCMR
page 1126, 2006 SCMR page l64i, PLD 2008 page 412, 1989
SCMR 1690 and 2009 SCMR page 605, jﬁdgmcnts of this Tribunal
passed in Service Appeal No.6]3/2017 and Service Appeal
No.1300/2015. Learned counsel for the appellant further argued that

the appellant has not committed any misconduct/negligence and that

the inquiry officer has not gathered any concrete evidence against
the appellant. Learned counsel for the appellant also referred the

judgments reported in 1994 SCMR page 418, 2010 PLC (C.S) page

435 and 2003 PLC (C.S) page 759.

4. As agaiﬁst that learned Deputy District Attorney whilc |
Qpposing the present s.ervice appeal argued that from the report ol
the inquiry officer it is evident that the appellant had established
illegal Naka Bahdi and two (02) police officials under the command
ol the appellanl: embraced martyrdom/Shahadat due to the illegal act

and ncgligence of the appellant. Further argued that the findings of

‘the inquiry officer are compatible with the charge sheet. Further

)

argued that misconduct of establishing illegal Naka Bandi was

admitted by the appellant in his report culminated into FIR and in |




- BXAnRrn
Khyber Prkbtunihiva
- Service Tribunal,

. Peshawar

RS

'should not have been departmentally proceeded at all. -

thculcply to charge sheet as well. Further argucd that the appellan{

was served with charge sheet aﬁé he also appeared before the
tquiry Of:f"lCG“,l" during the inquiry proceedings and that all the legal
requirements under the Police Disciplinary Rules were observed
belore the issuance of impugned order of awarding punishment.

5. Arguments heard. File perused.

0. Perusal of the impugned order of punishment would show
that the Competent Authority afforded opportunity OF personal

. ’ i ’ - . ) .
hearing to the appellant. However there is no dispute that neither the

“inquiry report was served upon the appellant nor he was issued any

show cause notice before passing of dismissal order against him.
7.  Learned "counsel for the appellant remained unable to

substantiate his plea that the findings of the inquiry officer in his

inquiry report are different in nature or otherwisc furnish no answer

Lo the accusations leveled against the appellant in the charge sheet.
' . &
8. 1t is also not disputed that both the martyred police officials
wérc under thé command of the -a.ppellant and In view of the
matcrial available on file particularly the documents available in the

shape of LR lodged by the appellant himsclf and reply of the

appcllant to the charge sheet it cannot be held that the appellant:

(4

~

9. Due to the non observance of legal requirements as

| mentioned above the impugned order of punishment could not

withstand even if a prudent mind reaches to the conclusion that

sufficient material is available on record against the appellant.




$

lence in the stated circumstances without touching the merits of the
casc, the impugned orders ai‘é"lset aside ‘and the appellant 1s
:'; reinstated in service. The departmental proceeding against the
l

| appellant shall be deemed pending and the 1cspondent department is
at libo;ty to conduct and conclude the same by observing all the
fegal requirem__ents and codal formalities. The present service appeal

is accepted in the above terms. Pajties are left to bear their own

costs. I'ile be consigned to the record room after its completion.
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