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01.07.2019 Junior to counsel for the appellant and Mr. Kabiruliah 

Khattak learned Additional Advocate General alongwith M/S 

Zaki Ullah Senior Auditor on behalf of the respondents No. 7 & 

8, Sajid Superintendent on behalf of the respondent No.l & 

Akhtar Hussain on behalf respondents No.2 present and seeks 

time to furnish written reply/comments. Last opportunity. 

Adjourned. To come up for written reply/comments on 

27.08.2019 before S.B.

• '•v;

'■IS?■#:

Member
V, 'Vr'

27.08.2019 Appellant alongwith counsel and Addl. AG alongwith 

Sajid Superintendent for the respondents present. s-v?^

;It is stated that the appellant has been paid the 

arrears of pension while his monthly pension has been 

released and is being credited into his bank account. Copies of 

Pension Roll DATA Sheet and Cheque No. 1464001 

Rupees 229798/- have been submitted which are placed on 

record.

for

In the circumstances the present appeal has become 

infructuous and is accordingly disposed of. The appellant may 

pursue his remedy, if any, in accordance with law irrespective 

of disposal of instant appeal.

Chairman

ANNOUNCED

27.08.2019

- V
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i.
Counsel for the. appellant and Mr. Zia UUah learned 

Deputy District Attorney alongwith Mr. Rehrnat Khan 

Superintendent for the respondents present.

10.04.2019

#Representative of the respondents states that the 

preparation of requisite reply is under process which shall 

complete shortly. He, therefore, requests for adjournment.

Adjourned to ]^’9^.2019 before S.B. The learned DDA 

shall expedite the filing of reply by other respondents on the 

next date.
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Clerk to counsel for the appellant present. Written reply not 

submitted. Khalid Khan Superintendent representative of 

respondents No.l to 6 present and seeks time to furnish written 

reply/comments. No one present on behalf of respondents No.7 

& 8. Notice be issued to respondents No.7 & 8 with direction 

to furnish written reply/comments. Last opportunity is granted. 

Adjourn. To come up for written reply/comments on 

01.07.2019 before S.B.

416.05.2019
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17.01.2019 Counsel for the appellant present.
I

;
Contends, inter-alia, that the appellant was inducted in 

service on 02.08.2000 as a Valveman against fixed pay. 

Subsequently in view of order dated 30.08.2008 jhis services 

were regularized from 01.07.2008, however, the appellant and
j

similarly placed other civil servants were not allowed

Some of thepension/gratuity and G.P.Fund in the said 

aggrieved persons submitted Writ Petition No. , 1118 before the
/

Honourable Peshawar High Court in the year 2014 ' wherein 

, they were extended the relief in terms that they were entitled to 

pension benefi4.
I .,!,’•

' -K . f. ■- \ ■

^ ' f ■ \Oh the other hand, the retirement order of appellanti

issued on 13.08.2018 allowed his retirement w.e.f. 31.07.2018 

but without pension benefits. It is contended that discrimination 

was meted out to the appellant while he was entitled for pension 

benefits.

i.

I

i

For what has been argued instant appeal merits

admission. Admit. The appellant is directed to deposit security

and process fee within 10 days. Thereafter, notices be issued to
* . •<

i the respondents. To come up for written reply/comments on 

28.02.2019 before S.B.
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Clerk to counsel for the appellant present. Khalid Khan 

JC representative of the respondent department present. 

Written reply not submitted. Representative of the 

respondent department seeks time to furnish written,, 

reply/comments. Granted. To come up for writldji- 

reply/comments on 10.04.2019 before S.B.

28.02.2019J

1

MemberL.
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y. •FORM OF ORDER SHEET .4^;•

Court of

1396/2018Case No. •. \

Order or other proceedings with signature of judgeDate of order »
proceedings

S.No.

321

. V ^ 
14/11/2018^ The appeal of Mr. Sher Ghani presented today by Mr. Zaffar 

Ali Khan Advocate may be entered in the Institution Register and put 

up to the Worthy Chairman for proper ord^ please.

1-

REGISTRAR

This case is entrusted to S. Bench for preliminary hearing to 
be put up there on Lt ^ 12^^ j ̂

• >.

2-

A

't

CHAIRMAN

Learned counsel for the appellant requests '6y 

adjournment in order to further prepare the appeal and a so 

place on record certain documents on which the appellant 

relied.i^si. Adjourned to 17.01.2019 before S.B.

04.12.2018
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL

PESHAWAR

iM, /2018S.A.NO.

AppellantSher Ghani

Versus
Govt of K.P through Secretary Finance and others •Respondents

INDEX
AnnexureDescription of documents. Pages.S.No.

Memo of appeal. 1-31

4Affidavit.2

Addresses of the parties. 53

6Copy of the appointment order A,4

Copy of service book B5 7~/9
Copy of retirement order C5 2-0

6 Copy of departmental appeal and 

postal receipts

D
2.^ i

7. Wakalatnama.

Appellant

Through

ZAFAR All KHAN 
Advocates High Court Peshawar 
214 Syed Ahmad Aii Building 
Near Taj Autos, Sunehri Masjid 
Road, Peshawar Cantt.
Office No.091-5279292 
Cell: 0306-5965853 

0333-9349442 ,

Off:

Dated:
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL.

PESHAWAR

Khyhci- Pal<htul<h> 
rrJJnn.nJ

wa

GAkS.A.NO. /2018

Sher Ghani s/o Aimal Baz Khan
R/o Mohallah Mehrab Hayat Khan, village Bughdana,
District Mardan............................................................ Appellant

VERSUS

Government of Khyber Pakhtunkhwa, through Secretary Finance 
Civil Secretariat, Peshawar.

1)

Government of Khyber Pakhtunldiwa, through Secretary Public 
Health Civil Secretariat, Peshawar.

2)

Chief Engineer Public Health Department, Peshawar Fort Road, 
Peshawar Cantt.

3)

Superintendent Engineer Public Health Department, District 
Nowshera.

4)

Executive Engineer Public Health, Nowshera.5)

Sub-Divisional Engineer Public Health, Nowshera. 

District Account Officer, Nowshera

6)

7)

Accountant General, Fort Road, Peshawar Cantt, Peshawar.8)
Respondents

APPEAL UNDER SECTION 4 OF THE

SERVICE TRIBUNAL ACT, 1974 AGAINST 

THE RESPONDENT WHEREBY THE 

DEPARTMENTAL REPRESENTATION OF

THE APPELLANT HAS NOT BEEN

DECIDED AND THE STIPULATED PERIOD

HAS BEEN PASSED.

Prayer:

On acceptance of this appeal, the appellant may 
kindly be declared entitled for the pension, 
gratuity and other benefits and direct the 
respondents to issue pension, gratuity and other 
benefits immediately.

,



Respectfully Sheweth;

Appellant humbly submits as under:

1) That appellant was appointed as Class-IV Valve man on dated 

02.08.2000 in Public Health Department. (Copy of the order is 

Annexed as Annexure “A”).

2) That later on the services of the appellant was regularized, as BPS-01 

on 30.08.2008. (Copy of service book is Armexure “B”).

3) That the appellant has been retired from service on 31.07.2018. (Copy 

of the order is Annexure “C”).

4) That appellant moved departmental appeal to the respondent No.2 for 

the issuance of pension, gratuity and other benefits on dated 

10.08.2018 but still has not been decided by the respondents and the 

stipulated period has been passed. (Copy of departmental appeal is 

Annexure “D”).

5) That aggrieved with, appellant has came before this Hon’ble Tribunal 

in this appeal on the following grounds amongst the others for a 

direction to the respondents to issue pension along with other benefits 

to the appellant.

GROUNDS:

That the respondent is not issuing pension, gratuity and other 

benefits to the appellant is against the facts and untenable in law.

a.

That the appellant has served in the department for a

period of almost 17/18 years, therefore, according to law and rules 

of services the appellant is entitled for the pension, gratuity and 

other benefits.

b.

That the respondents failed to appreciate the real point involved in 

the case in its perspective. Hence has arrived at an incorrect 

conclusion.

c.



fr-.

That by: not awarding/ issuing the pension to the appellant, 

respondents are violating the terms and conditions of service as well 

as the service laws and rules.

d.

That by not issuing the pension benefits to the appellant, 

respondents are violating the fundamental rights of the appellant 

because there is no source of income of appellant except this 

pension etc.

e.

That the respondents by not issuing the pension to the appellant are 

exercising the powers not vested to them under the law.

f.

That the non-disposal of departmental appeal by the respondents is 

perversant and against the settled principle of law and justice.
g-

It is, therefore, requested that on acceptance of this appeal,
i ' ' ,

the appellant may kindly be declared entitled for the pension, 

gratuity and other benefits and direct the respondents to issue 

pension, gratuity and other benefits immediately.

Any other relief which this Hon’ble Tribunal deems 

appropriate in the circumstances of the case and not specifically 

asked for may kindly also be granted.

Through

ZAFARALIKHAN 
Advocate High Court Peshawar

CERTIFICATE:
Certified as per information furnished by my client that no such like appeal 

has earlier been filed before this Hon’ble Tribunal.



BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL.

PESHAWAR

S.A.No. /2018

Sher Ghani Appellant

Versus
Govt of K.P through Secretary Finance and others Respondents

AFFIDAVIT

I, Sher Ghani s/o Aimal Baz Khan R/o Mohallah Mehrab Hayat 

Khan, village Bughdana, District Mardan do hereby affirm and declare on 

oath that the contents of the accompanying Appeal are true and correct to 

the best of my knowledge and belief and nothing has been concealed from 

this hoh’ble court.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL.
PESHAWAR

/2018SA.No.

AppellantSher Ghani

Versus
Govt of K.P through Secretary Finance and others Respondents

ADDRESSES OF THE PARTIES

APPELLANT:

Sher Ghani s/o Aimal Baz Khan
R/o Mohallah Mehrab Hayat Khan, village BUghdana,
District Mardan '

RESPONDENTS:

Government of Khyber Pakhtunkhwa, through Secretary Finance 
Civil Secretariat, Peshawar.

Government of Khyber Pakhtunkhwa, through Secretary Public 
Health Civil Secretariat, Peshawar.

Chief Engineer Public Health Department, Peshawar Fort Road, 
Peshawar Cantt.

1)

2)

3)

Superintenderit Engineer Public Health Department, District 
Nowshera.

4)

Executive Engineer Public Health, Nowshera. 

Sub-Divisional Engineer Public Health, Nowshera. 

District Account Officer, Nowshera

5)

6)

7)

Accountant General, Fort Road, Peshawar Cantt, Peshawar.8)

Appellant

Through

ZAFARALIKHAN 
Advocate High Court Peshawar
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OFFICE OF THE EXECUTIVE ENGINEER, PHE T WELL DIVN.
PESHAWAR

OFFICE ORDER NO. 528/03 DATED, PESHAWAR THE 02.08.2000

To

Mr. Sher Ghani S/o Aamal Baz BChan 
Moh: Mehrab Hayat Khan village Baghdada 
District Mardan.

SUBJECT: ESTABLISHMENT OF OPERATIONAL STAFF.

As selected by selection committee you are hereby appointed as V/ 
Man on Water Supply Scheme Khairabad District Nowshera oh Rs. 1800/- 
P.M fixed with effect from the actual dates of arrival in PHE T Well Division 
Peshawar on the following terms and conditions

The post is temporary but likely to be continued on contract basis.
Your service can be terminated at any time without assigning any 
reasons.
Should you desire to resign from service you will have to give one 
month notice or deposit one month pay in lieu of notice period.
You will governed by public Health Engg. Department service rules 
and services conditions.
You will liable to servce any where in PHE T/Well Division 
Peshawar.
You will have to furnish a declaration in writing that you have not 
previously been dismissed from Govt: Service or any autonomous 
body or agency.
No TA/DA is allowed for joining the place of duty.
You shall have to produce medical certificate of fitness from , the 
Medical Superintendent of Distt: At time of joining the duty.
The post is purely temporary contract basis and will be renewable 
on yearly basis.
If you accept the appointment. On the terms and conditions 
specified above you should report for the duty to the Sub Division ■ 
Officer PHE: S/Divn: Nowshera within 14 days of the issue of the 
order failing which the order shall stand cancelled automatically.

1.
2.

3.

4.

5.

6.

1:
8.

9.

10.

Executive Engineer 
PHE Tube Well Division 

Peshawar i
02.08.2000.Endst No. E-I5/N0/I6 Dated Peshawar the .

Copy forwarded to:-
1. Accountant General NWFP Peshawar for information.

SDO, PHE, S/ Divn: Nowshera.
Divisional Accounts Officer (Local) for necessary action.

2.
3.

Executive Engineer 
PHE Tube Well Division 

Peshawar
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PENSION ROIi. DAIA. SHEET 
NOT A PAYMENT iUIVICE

Note :*: 02i)7J019 
FRESH 
00287207-01 
002S7207

Date of issoe 
PPO : 
FPO Nonter :

Age : 60 yean
Last Ehnm pay/Emoliuaentsdts-): 16700.00

: «?400
I

Gzosa PeaisioaCR^
V4fh Smxeodeced Pottioo 0ts.)

Poitioa 
Net P«a^ ^.}
Ntf Fasiily Pen»oa Qta.)
Amcmot of ConwmlaUDoCPo.) : 3a096M

Peatiaoer ID :
PcnsMk R^i^. No^G2S/NSR 
Fttsiooeirs Ite ;SHER GBANl 
F^yr / Hyywj aaae : iMAL SAZ SHAN 

VALVEMAN

I .. r : 2QS^ 
; IOOOOjOOj

Daignation:
NIC No.; 
dude / Scale
DeoartmentMio: ?CEN PHE DISIRICT NOWOTHtA^^, 
p:^sc^s Type: &kLf -
Feo^ Type:
Date of Bsth
Date of a|^XMntaieat:(B.<&2000 
Date of fettffiment31.07Jl018

l«013O197fi27
OMWb Amoon! (Rs.)

_J^fe jnM„Anesn 
Aaeais Of Peasion ^ts.)
Special Additional Pe&skm (Rs.) : 0.00
CoDBaoUtioii Peacent^e 
CooundatkA Table vaifaie 
Recovery on A/C of 
Deniable to Govt

?: 04 ""■K0.00
0.00

SUPERANNUATION
: 35.00
: 1237

:01.07.1950

Sbyber PalditunldmnDate of De^
Date of fottmeatt 
Date of RestcBtsBQ ;
AceonUs ^ce ID 
Aocooats office N^ 'Nofondieia 
Fedecd / Ptovinoe Sl^bcrP^tanl^wa 
Lengffi of Qoal^^ S<nm ;17 yean.Ll 
No. W Ihte of saacdon. <^peQ^ / Leder No. : 
and the date of the otfaer Ao^ and Aocouds officer wUunsitisg 
the Wssun/Gntnity/ConUDotatioD
Penmneot AddnssSISEET SUHRAB HAYAT KHAN>
meenz kanday. mardam

••V

*•
!
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10000.00 
imoo 
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1354U00t^'
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>■ ;y

.41.
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Anew - PaausHr 
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S9Q1

He/8be ts ibo eitttkd lo ffieRdlowisg iacnasea
#IW.E J.Increase

Amount
Lienase % 
or amoud

Period8r-
I

01.07.2011OtMBi. ftOO 
Bs. 000

1 . JUL201I I
000a2.
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Balk Baiffi : MARDAN MAIN BRCH 
MARDAN MAIN BROH
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attested at least every five years and the Signature to lines 9 and 10Note: The entries on this page should be renewed or 

' should be dated., • •
re-

■ 'i

Name:1

2. Race:

V\\f\w4g- p\
Residence:'3 !

AFather's n^e and residence:4. VCL.."'fvYvvt c

Date of birth by Christian era as 
nearly as can be ascertained:

'5...

v\ '\Exact height by measurement;6.

7„ Personal marks for identification:

Left hand thumb and Finger impression 
of (NbmGazetted) officer: ;

,8..

. ■

ffing Finger:, Little Finger:
ituds. ■

m-
S'.

Fore.Finger: |Middle. Finger: ^ 4^1 mm

Thumb:
:■

1' Signature of Government Servant:9
•4-4

'‘d

_

Signature and designation of the 
Head of the office, or other Attesting 
Officer. .

I10..'i
i
V Erectd'V'®

• 7vu3ipn
A
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Exofurtins I to 8

Reason of 
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(such as 
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Reference to any 
recorded 
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or praise of the 

Government 
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Government
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and
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taken

Signature of the 
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Signature of the 
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OFFICE OF THE -
EXECUTIVE ENGINEER PUBLIC HE^TH . 

ENGINEERING DIVISION NOWSHERA. ■

Office Order No. 0 A /E-6 . 
Dated \^ / r^<^/2018. ■

i

OFFICE ORDER

As recommended by Sub Divisional-officer Nb.l.vide his letter No,. E-5/pi Dated 

10/08/2018.Mr. Sher GhanI Valveman BPS-04, Water Supply Scheme Khair Abad
- ■ ' • • N. ■

has been retired from govt Servic'evW.e.f 31-07-2018.

Sanction is hereby also accorded for grant of 365 days encashment in lieu, of 

L.P.R. He has sufficient leave a': his credit. The Official has retired from govt 

Service w.e.f 31-07-2018 (After Noon) on (.Willing) basis,.His date of.Birth is 

01-07-1959.

EXECUTIVE ENGINEER

No.Si date even. 
Copy forwarded to:-

1. TheSuperintendingEngineerPHECirclePeshawar,.'
The District Accounts Officer Nowhere.
The Deputy Commissioner Nowhere
The Sub Divisional Officer PHE Sub Division No-l Nowshera.
The official Concerned.

2.
3.
4.
5.

I
EXECUTIVE ENGINEER '

N.
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1Q55/2014 : ■,■
• ■^' ^ ji

■' ^s^4c' "tfV: ■sJeRVICEA?PEAL;NO 
*• . • *

Date of institution
Date of judgin&nt'!; ;

' 'ramrozIOianSonofMomin Klian
; Lp talcrat; Tehsil and District Nowshera;^ .

;
^(Appellant)

'' = ■.• VERSUS •■' i

Senior District AccouhtsiOfficer Npv^era.;, ,

; rt-SSisSS^sliS^^
,-• ••■I. .

,.2>,Exe.cv

: .

*.
(Respondents)-,

•V

7t4P-'-'KHY'BER
- ".A PPF.AL ■ ■ UNDBR--'' -1-Q7'4. APtA^fNST

, THE.:RESPQNDEmJEHEEBffiL-^^

: PASSED.-

I

< •.*;•

A-v'ce-V‘•'‘'. Sei.

■:.

Forappellant. •
':. • For respondents.-••

member (JUDICIAL) 
MEMBER (JUDICIAL)'■ ■-, Mr. MUHAMMAD

■. -■ MR.'MUHAMMAD HaVMID MUGHAL .,,

I

-JUDGMENT;.-.:;'

•■-.this ' -■• single , \OurJHEMBERLi■h't ir-T a MMAD~

f.K.ndi.pp» ..■««■«

& Secondary Education KSyber
;■.' judgment'

fiaryber Ealdrtimkliwa tbrough Sedretary EiementEffy.
Peshawar.:and 'otKe;s:.bearing;Np;i2l3^2pii and aervicb

1-' 0 appeal titled-. •
I- :•••". Pakhtunkhwa • •:*:

V

A ' A-
A
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• 2- •,

the . saihfi facts' - andidenticar./natiire arising, r)Ut' from: ".'^0/ 121.4/2013.'being

pircums '
:This appeal-has been filed-under, Seption-4 pf th^KKyber. Pafchfunkhwa Service ' ■;;

.-;.Trib4at Act,-1974 against the order;datedA10.20lVwhereby4he^appellant was retired

; yfroin;service on; superannuation; Jant;wi!ioUt:i>tteriding: the benefits of pension.jlhe;

1.4.05'!20i4 but tile, same .was not responded1 ■' ^ tiappellant also filed departmentalappeal

1' ■:henci;thepresentserviceappeafon,l9,Q8;20l4..- ;.,i .

oun^el forlheappellant contendedthat the appellant ws appointed as

on

j

Learned coi 

■■ .Xlass4V Ghowki'dar on pay^of^Rs..,

'
•O.' . : •

120(1/- .per .mo.'nth'pm. (fixed)..oh 12.10.;1995-in _ I ■

,-:.;.7 -':Education Department. It was forther-^cpntended/that; later^ oh &e'service of

'v,;-.-;-4pe!lant:'-wasTegularized on;>0.07.W8-4lV'Vas^furthbr cqatendea,that the appellant ... .

64.f6.26i3 biit benefits-.of pension-etc was .not extende.d to: •' ' was .retired .from' service on
of the'., appellant was less'- then. • ,:/...:';'the:appenant on the ground length-of.the service

dQntehded'thatthe:apReilaht.fiieddeptomentarappoal ■
• i'-'purifying seryipe. It was fiirtper

V i 'for,, issuance, of pension, gratriity: and pthpr benefits bulithe'-same' was. not, responded. It '
I. \

waa furtiier contended that-according tovRulc 2:2 of. West Pakistan Civil ^ervices' , ■;

19d3 the servi4 of the ■govefranent -servant begin to:qualify for pension-

. :whch he takes over charge, of the post to^hibh;heds:firp appoirited. It wasi^rther ■ ;■

-^..'-contended, that according

:
.- Pension Rules j ,

\
'i

ing tb'Wle'-.23' of'the-^West. Pakislari;:Civii: 1 Services Pension ,;

Rutes,' 1'963' temporary and officiating service shalhcbunf fprpensibn if he has rendered ;

-/more--tli.an 'five.-'years continuous- temporai-y.'s'eryice for--the .purpose of pension -‘ or. • :

arid ' officiating ;'seryice':'foll-owe.d.-by; confirmation shall .also' ••.’-gratuity:: and .-.temporary I*

s further .contended, that the NWFP Civil Servant -; count for pension or gratuity.- It 'was
s -passed by the Provincial Assembly -oh ,'5“’ July -2005 and ■ - ^

-■■■assented by the.-Govemor.of-the-Province. On'12‘'^ July2G05v whereby section-lR was - y
(Amendmeiil-Bili), 2005 was

i

amended and ail'the employees of the Prbv)nciah,Gov^hment'selected for appofutment
; .

in the. prescribed manner to thepost oh or after ihRily .200 Ihut on-contract basis were

regular'basis. However, they Weredield-.disentitled foi the 

/as :'.fuit'her:'.co'ntehde.d' .that-1 section-;:';19 _ of the-^ raiyber

deemed’tofie appointed on

•■■'^''^•^nsionary benefits. It was

civil Servants: Act,..■,1973.: was. Atherpamendy: by the..::KhybBfPalh, 1 I

•.
.h

A.' y.
> ..V.



..
.V

.3: • ••

selected; fox .Palditualdiwa-'CivU Servants; (Amendment)^Act■ ..2013 ..^d the-person

decrared.-'to he deeixied. as-regular employ and 

held entitled for pehs'ionary;benefits-. Therefore,.it was .contended

’.. appoihtmerit on’contract basis were 

:• subsequently were 

. • - .that- the service.

• / ..•
/•••

of the appellant will be cOTisidered -from |the datp^bf appoihtinent ue ■■

counted for. . pension and ■ gratuity etc. Tire, learned .. .
I ■

' 12.10.1995 and the same will'. be

counsel fbr.tlie appellant also'relied unrcpofted judgments'of the:;Worthy Peshawar'^ \

High-Court in'Writ Petition No. 1 l'88'of2'6l4 decided on 09,'09.2014 titled Baghl Shah-

, Writ Petition No.■1590 of 2014 decided.'oh-,ll;'09.2014 titled Mst.

4 Wajihal 'W/o Ni'sur Muharnmnd-Ycrsus-Sehior'District Accounts Qfficer & others. Wilt',; „ • 

1659-P/2014 decided-bri.27:.ni014:.'.:tided;.Yaqoob.'Khan ?/q Abduf; - •

:• Versus-'The-State etc

P.etitioii’ No.,

■ ' ■ MahanWersus-GovenimeriNof ■Khyber'.Palditurikhwa.etc and,.Wrif,Petition No,:.339.4.- ^ ^

a- '".'.P/2Q16.decided; on 22.06.20.17,tiUed'A]nir,ZebWers.us-TheAccourit.-.'Gfficer,.. ■

It was'fu'rthe^coritended that in the preseint . service-appeal tlie -; v ' 

departmental appeal was ^ied after sorfjb;delay but since Ihe^seryice'appeal pertains to.' ^

'■ ■; '.the' riiatter of pay, pension -and other emblurilpn^' therefore,--the .limitation does not fore;
■ .. .

• •• closed the ri 
'-h'
.■'V..'iVot run and relied in

. H

I. i
A Distn’cf Npwshera etc. :

.•

e'right 'of the appeUant‘ accrued:to:him;iri-such;like matter^ the limitation does ;■ 

this xegarddh 20D2:PLC.(C:S)^ ISMPunjub^Sbrvice Tribunal and.• \ '
t *'

' ^ prayed that the .appeal may.b-e.'acCepted|and the ■departmentmayb'e, directed to .consider; ,'.. ' .

■ . tiic length of service of the appellant'.frOnr -the date of his appointment and pay

pensionary benefits to the-appellant; ’ '■ .

On. the other hand^: the -learned: Assistant-'Advocate; General Mr. Kabirullah ^

-••.I'.'..

!

--
■ ' : Khatlak opposed the conterition.of learned counsel for- the app.eilant,aud contended that-

.. ■■ ' the appellant was'appoihted as Ciass-lV 'Chowkidar on-pay of.Rs.;,1.2’00/- per month bn .- |

.1 •

adhoc relief'.on .(fixed) vide .order dated 12.ia..l995 and he was regularized vide..order 'y'.y ■- 

dated^3;0..07..2008 with, effect fTom-Ol'.OTiO’O.S;.’It., was fuidhe^^^ the-

..'appel.iant'was retired on 04.l0..20a3 and-the-appellant-servedds^egular employee only T;

..■.■ ■'/ ibr' five. years hence, he .ib-not entitled for'pensionary'bbnefi.ts.d.ri this regard" he also
'■ ■■^'^^?^elie.d •’bn- u’nxepoited jud^ent.-.df the'. Worthy-.Peshawar-;High C.burt passed - in Writ 

■ '■■■■%^t^Nb 23;-P/2015 decidbd on 24‘:dfo20.i5rtited Sher.Bacishah Wo AmirHadshah-' ,-•
f)

s •

j

'-D .. .

. 1.1
w..we



V

‘j

and'PLD .lMQ Supreme Court ,:: : , V..SUS-senior District Accounts Office^p^owshfera

■ ^^ ■ pageiT 19 and. prayed for disrnissal of apijcai: i. ^ ■

appointed as

etc

►

Giass-IV .: .:
record-reveals that' Die appellant .was

'.•; '6V' ' " . Perusal 'of'the

' : ,'Chowkidai: on pay

r.

of Rs. ;i2G0/-per iuonth:orti&ed. pay under;;relevant rules on

regiiiarized.' . I12:i0.t9?5. Rerecord further reveals that the servicehf the appellapt was• V

on- ■ •. : ,,,„0.Or200S;The„«df«dd™ia«-ri>«"«^1

' "-j

1
: ■ 04:10:2013 but pension and gratuity wa^notext&ded to. the appellant,

7. • Regarding the
question of entitlemenrorthe appeilant to t^epension. we, wouW , ■'

d,„ «. d.; iri ci.u&».d. r=»»
T*/

:: : ■ fPdJ belowfas these would be:advantage0us;lh:.resolving|e.contrpyersy:-I

n , .'t, '.Beginning-: ■ ■■ ■
hy'^ecii' ^niesVthe-.sei:vi(:e df ;.t

Goyehiment' servant begins; to '..quality; 'for- ■ ■ ■
Subject;tp -a.

.V
*:

takes^ ■'.over charge. of.- the >pension,when he 

post to. which heHs first appointed.
Ru1c-; -2;3 Xempqi-iiry; and' officiating 1 

Tciupomry ".nnd ofticintin^, 
as, indicated,

./ ■,

I ■ • • / service
• I

service; Mtail'count for ■p?nsion

below:-

Vs. .

Government..seiv.ahts. borne ■ .on; temporary.
establishment who'.have rendered. more;;than.
five years continuous temporary .service;fot;

the.purp:ose of pehSiqnor gratuity; and. ;
Temporary and 'officiating s-ervice .followed 
■by'confiripatibnyalhalso. count-fbr pension 

or .gratuity. ■ . . ■
■' -V. .".8.. ■ ■ -Therules ibid revealth^t the serviice

•".•(0

■;'/yTTiSTBD

,(ii);V

ttLtybfciatChturiidnva- • 
: :.•; Servics'i’dbunch,

■peshuwar e;of^g6vernmeri ?en'anhbegins to-^ualify fbn 

‘' the pliargej l^irespective ■of the fact 

■^eivice'tyas temporary.or regular.ft.is’at^o

<

.pension:from:the very first;day of his/heft^ingiaver 

whether his/her^ppointmeritiand entryIny ,

.„*dfe,.hddd,pds.:dhd„.i..'.AT.»ri..di*«

and'officiating servi 

. A gratuity.- .

-4

clear
. r

and.ill be; counted for-.pensionice-'.fqHpwed'by::C9nfoTmati:On shall

v

• ^



. A-r V

1. . ■ :•

■ rrieritiontee’that.^ue^tiori^farit^^^ and,^®

■ raised'before'.the august. Supreme Court' of Pakistan in, , . ■ ,

I

;

'.We d.eem it'appropriatedo.'n 

' '■'■ .import to tile term', pension was 

case titled. “Government 

Communication i!i- Works Oepartnient,

*1

• j

of NWFP through-Secretary to Government of NWFP

.Ifcshawar Sks Muhainidad Said Khan and

(PLD i973 Supreme Court of Pakistnn U4) Wherein invas held that:

‘.‘It.must now be'.talcen .as well'settled 

that a person, who enters goyernment.-serviGe 

has also -something to look'fofward..after his ■■ ■; ■■ 

retirement;'to ■ what .am. called ■ letiirn'ienl 

benefits, .'gfant' of. pension, b.eihg' -the ■most.■

' valuable of such'benefits; ^.t;is'equally: well'
'■ settled'.that:':p'ension.,".lilce,' sajary" of-a- civil .■■.■

'■ servant;is''no’ longer a bourity.'.-hut a.right 

acquired't^er putting'a .satisfa.ctdry seryice- 

■ for the -prescribed,"..minimvim period;. A -'. ■

' fortiori', -it'bannof; Ixe ;reduced> or' refused •,

arbitrarily'. except.'to-■ the ...-extqnt'.and in' .the ., .

'' manner provi_ded,in'.th'e 'feleyant mles
id “SecretlyTO Goyt: offhe Piiiiiiab, Fmarmeipopartmentys M.

others' \
I

:

I

I
'5!

I

• ;

- i •

■1-

:
|.u *.;

•i-.1
:■

;.10V'f '.'In case titled

Ismail Taycr: and
V

269 othehs’C2()15 PLC.(CS) 256;:a'augii^^ Cburt;of_. • ' •- r ■■ •
• i ■

4

Pakistan was pleased .to heId''th^'thepensionary'>;enefits -is;not a botmty or ex^gratia.

.in.' co'nsideration.of past service. Such light to pension-is ■ '

*

payment but a right acquired,in

■■'- conferred by law'.ahd cannot be arbitrarily-.abridged .or.-reduced- except m-accordance

sted fight andlegitimate-expectation of retired civil servant.

!i

;
-withisuch law'as it is the ve

l-'l'.'-' In the present case tlie.ap'pellan.twaS'-im.tiaUy appointed on'l2.i0.1995 followed .

30.07.200S. Though the-'appellant has rendered temporary, by his'-I'cgulari'aation

'.service for a.continuous period of more than-12 years and . 9. ;nionths service and regular

on i . j

j,

d'2. mon;ths'meaning ,thereby'that as'avvhole he lias• ;• moreV seryice df-more, than 5 years

thanaviyears service at his credit. By yirtuey rule;2.3 as ^veli: as qhaptcr-IV ruie-4.4 of

•an
- ii-

■. the,'West .Pakistan 'Civil Services -Pensions ItuieSi.-1963., he has qualified tlie.presbribed '

■ service for pensionery benefitsV'tlierefore, the-obiectibns-raised.fiy'the-respondents-is not

I"":

?• *.

i. •<l^b,le' and not 'suppoited by,;any-'nil'e pr 're^'latipri.'-'Judgmcnf^ Peshaiyar'H.igh

:'G6m^f&st.''W-aj,iKat' . i".

(yritPetitigniKp.; i590.P/2Ci:MX'B.aghi;Shah’s case XWritcase •
" . 'i ■ 

■f-' 'd

Ai-
i . -A •

' f:

: ■>

ii
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% (Writ Petition-

may. be

■'Petition No.-.U.S8-P/2p-14.;Ynqoob, Khan

{Writ PelitLon No.: ■3394-P/20.16)

case s
I

No. ■\6S9-Vni)\^) and-'in 'Amir;Zcb^ease’s :

quoted.as a re-ference. , ; - .

In the light of the 'above discussion 

direct' .'.the. respondent^department 

benefits .-to •him.'.

constrained: to accept the :appeal qnd- 

of the'appellant'and

costs. File be'*

we are12;
to- finalize .the. pension ' case

P^ies.:are:letic)- bear^their own■graht pensionary 

■■'consigned tolhe record-topm
«i

I
.;■

!•
■AKNQUNCED

12;10.2017-
?•r;

e

V

\ '•\

\

4'Cep
:
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Data o'i C-.i
/

7:Date of Dehverv / /
5

•P *: :I ^
r

:

I.
,
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:
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i. Ŝ'*

BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

, In re 

' S.A.No.l396/204f/

Sher Ghani Petitioner

VERSUS
Govt, of KP through Secretary Finance and others

..Respondents

INDEX

Description of documents. Pages.S.No. Annexure
for Additional 1Application

documents
1.

2Affidavit.2.
3Copy of letter to Accountant 

General dated 30.07.2008
3. A

Copy of judgment of Fligh Court 

dated 09.09.2014
4-114. B V

12-19Copy of grounds of WP No.3394-5. aP/16
20-31Copy of judgment of Fligh Court 

dated 22.06.2017
6.

0

Appellant
Through

Zafar Ali Khan
Advocate, Peshawar 

Off: 214 Syed Ahmad Ali 
Building near Taj Autos, 
Sunehri Masjid 

Road, Peshawar Cantt.
0333-9349442/ 0313-9539269

‘ Dated: i*

■
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1

BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

In re

S.A.No. 1396/20

PetitionerSher Ghani

VERSUS

Govt, of KP through Secretary Finance and others
..Respondents

APPLICATION FOR PLACING ON

RECORD THE BELOW MENTIONED

DOCUMENTS ON FILE.

Respectfully Sheweth;

1) That the above service appeal is pending 

adjudication before this hon'ble Tribunal.

2) That the appellant want to place on file some 

necessary documents which are necessary for just 

decision of the case on merit.

It is, therefore, requested that the appellant 

may kindly be allowed to place on file the attached 

documents for the just decision of Revision Petition.

Appellant

Through

Zafar All Khan
Advocate, Peshawar



r.
2

h'

BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

i-

In re

S.A.No.1396/2011

PetitionerSher Ghani
VERSUS

Govt, of KP through Secretary Finance and others
..Respondents

AFFIDAVIT
I, Sher Ghani S/o Aimal Baz Khan R/o Mohallah 

Mehrab Hayat Khan Village Bughdaan District Mardan 

(Appellant), do hereby affirm and declare on oath that 

the contents of the accompanying Application are true 

and correct and nothing has been concealed from this 

hon'ble court.

Deponent

1*1 mc'aR''i
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'r ■ -i jT\ ■ V/
.G^V'EfriiNMEN^ O'F'WyVFP

■ FJINANCE-department
'x:- j''•

I

■r ■-'■

/ T .-'vT: lx ^ ■lTa;BO,i./FD/i-'2.2/200,8-09/
Pated Peshawar, •the,30/7/Z008

■$

/ 5J/ 4i' ■ t ■''■• -• To' « : r: "I. kw- 
■ i' 5 i'l'

The-Accountant GenSif; 
•NWFP,.Peshawar.

AaVov ^
I

i.-. ■

. 4P.M' '^r ■;;
•in.aT^ELSPgEjilZ^tDS.CONVeRSTQW np FWrn 

'iEg-Q^^GDLARlBP^^-^!ep;.FU.ND SCI^Mt
;•!Subj'ect:- 

Dear Sir, .

r
PAY; CLAS<;-T\/ .

/■

T; • • ;•
x: ■T •

appointments) as pen provisioit^ft^^to?rirlf the' CMl'ISvant^AiT^T

nnaiedferTSf X Under the. Act '-ibid, these employe^:
and G h PL-nTm (C.P., .Fund); instead-of Pension/Gratuity'

' - ^ .-fength of service:,of:.the:empioyees- was at variance therefore

. em with ^erreet from the dates o/i appointment bringihg their-salahes at"paf'with 
□av Of.setvice. ’ r,|iweyer, :they.:shall,Tiot:b:etehfitled for a&eirs of
fopiTa^r irinstfoctidns.' Soffit is c:on.f[fmed that they are

. ‘-..•J I-:--

’*:■

Pa-:-

'with
are •:

i

i

9
t:

• : 5I-..-.. • I r . •r ■

rYou^itffulfy,[•••••
X4-
rt*--

;•■ •:
■.; mi.x. r .

M f-

.: -h'. ' •
-XT feda Muham'iiiadO :■ 

I . Budget Offt^er-l-'
i

I

Inds.t/NQ..& Dafrp PUPn« , ;•■;//

•If.

■ ■ ■

■ ■. 2) - Secrefcary to-^overnpr>-:NW^P^hawa-r^ ■

1). .' ;Al|.pi.s(r!ct ec>Qrdrnatio.fi Qffcets '.in N,Wfp
\ff.AII.Hfiacfe.orAttacBett::Dep^ftchentsTNWFP '■

6). f ;nie;Regjstret,;BesRawdryFiibGpOrX,Pesh 
. .. I'XM?X‘©;^W'jt»fv^-|Vibana!;-PeshaW3r.. .
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JUDGMENT SHEET
IN THE PESHAWAR HIGH COURT,
.PESHAWAR

JUDICIAL.DEPARTMENT

\m 20()''^i- No of...5

JUDGMENT

loUlnO -Date of hearing

Petitioner 5nWcvK V VVi - i\ (1\v

Respondent \W. NIy'-lN^vvu^V^<H M\

i: * -A- * * -A * * * * * * * * * ■*

a

NISAR HUSSAIN KHAN. J.- Instant petition has

been filed with the following prayer:-

“On acceptance of this writ petition,

the office order No.Pension-ll/B-3/2012-

B/W-5/2013-14/168, dated 19.2.2014

\ may please be set aside, and an

appropriate writ may please be issued

directing the respondents to finalize

the pension case of petitioner and he

i



y

^ '/
:■

i^'ipI >:• /
r

p:l-il
[f* '''r tV' ' Vii.

,F
S \

l ^3 V«m
S:*’

■

te%|:
||P'v5^ ..y,^-.

S.l</
be paid his monthly

other remedy deemed

circumstances of the case may also be 

allowed.”

/
pension, or any

y i’?proper, in the

e! *

2. Petitioner has averred in his petition 

initially appointed as Cooly on fixed pay 

Peshawar

that he was i/ >
’V

m. in Highway Division•. *-v'i- on 31.12^1995 andSi

\ ^bis service‘

% ^as regularized with effect from(

I-
■ % - ultimately retired

1.7.2008..' 
■il

i
on 6.1.2013 from■•.ii

the
4i9°yernment-■ I

.1 • service , on attaining the . 3ge of■ f' *»

■.^ifRerannuation: that his
case for grant of pension 

■ y^i^^Ssed but was objected by the Accountant 

A.Srl”'”- «» p/e. a. „ „„
•w,

entitled-for pension due to 'lack of fulfilment of

prescribed length of service as
a permanent\

// omployeQ He 

colleagues have 

pension but discriminatory 

meted out to him, hence the instaft

maintained that his similarly placed

been extended the benefit of

treatment, has been ^

petition.
■i't

saansmimai

H
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3. Respondents in Para~5 of their

comments have stated that pensionary benefits are

not admissible to the petitioner under the Rules

because he has only four years, 6 month and 4 daysmw\w-
regular service on his credit. So by virtue of Finance

Department letter NO.B0.1/FD/1-22/2008-09, dated

30.7.2008, he is not entitled to the pensionary

benefits.

4. Learned counsel for petitioner argued that 

the respondents have wrongly discriminated the

petitioner whereas his similarly placed colleagues 

have been extended the benefits of pension and by 

virtue of Rule 2.3 of West Pakistan Civil Service

Pensionary Rules 1963, he is entitled for pensionary
; ^ • ' . . ■

benefits. ^

t

\
/

, • ,X. ,
Learned AAG vehemently opposed

the contentions of learned for petitioner and

5.

argued

that in-view of Section 19(2) of NWFP Civii Servants 

Act, 1973, he is not entitled to pensionary benefits.



r»ir
p" -

j

t..

We have scanned the entire material6.
Vm

■ available on file in the light of the arguments of the
§S:'

\learned counsel for the parties.
1§li;

P 7. Admitted facts of the case are that
Pi'-

petitioner was initially appointed as Cooly on fixed
vvP',

pay in Highway Division, Peshawar on 31.12.1995
v;'-. .

'v' and his serv/ces ivere regularized with effect from

1.7.2008, vide Notification No.BO. 1/1-22/2007-08,

dated 29.1.2008. Later he was retired from service,
I

vide office order No.139/6-E, dated 7.2.2013 with

effect from. 6.1.2013. After retirement, he filed

application for pension and gratUity to the

concerned office of Assistant Accountant General

on 18.11.2013, which was processed. However, it

was returned on the objection of the Finance
N.

/
Department that petitioner did not have prescribed 

length of service qualifying him for pension 

gratuity on his credit,

and

entitled for

I

pensionary benefits, vide their iett^ No. Pension-ii/

SO was

■



pirte# 5

/ B-3 /2012-B A/V-5/ 2013-14 ' 168, dated 19.2.2014, 

petitioner has also raised question of discrimination 

in Para-7 of the writ petition and the 

not been specifically denied in their comments 

simply stated that

The

& 
m

same has alsoi
and

since it pes-tains to the record,

hence no comments.

i
I

8. To resolve the controversy, Rule 2.3 

of West Pakistan Civil Services 

1963, is reproduced herein below:- ^

Pension Rules,

Temporary and officiating ^rvice—Temporary 

and officiating service shall count for pension as

indicated belov/:-

(0 Government servants borne on

temporary establishment who have 

rendered, more than five. years

continuous temporary servjce shall
/

count such ser/ice for. the purpose of

pension or gratuity; and _

Temporary and officiating 

followed by confhiation 

count for pensio^r gratuity.

(ii)
service

shall also



W

6t-'

' ^ rMV

I

(
f

.
k.

It is manifest from the ibid Ruie that how temporaryt m:-im'.
and officiating service shall be counted for pension

pvf^:

m: and gratuity. It is elaborated in sub-rule(i) that five

years continuous temporary service of a civil

servant shaiicount for the purpose of pension and

V gratuity and by virtue of sub ruie(ii) of ibid Rules, 

temporary and officiating service followed by

confirmation shall also count for pension and
t

7

gratuity:

9. In the case of petitioner, he was

- initially appointed on 31.12.1995 and was

regularized on 29.1.2008 with effect from 1.7.2008

when he had rendered temporary service for a 

continuous period of 12 years and six months 

followed by regular service of 4 years and six : 

months. By virtue of Rule 2.3 of the Ibid Rules,

/

he '■r
i
' has qualified the prescribed requirement for = 

pensionary benefits as provided in West Pakistan 

Civil Service Pension Rules, • •
1963 Thus the

■;
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}

objection raised by the Finance Department is not
. i

tenable which is not supported by any Rule or

'?•

regulation. i'"I

Beside that petitioner has specifically10.
V. s

averred in his petition that his similarly placed

colleagues who were initially appointed on the fixed

pay and later on their services were regularized, I
have been awarded benefit of pension but he has I

been discriminated. The respondents in pafa~7 of

their comments have not specifically denied
:•

allegation of the petitioner and such evasive answerI

of the respondents amounts to admission. In view \

of the command of Article 25 of the Constitution of i.

i,

Islamic Republic of Pakistan, 1973, nobody can be ; .

discriminated on any ground whatsoever, with only
%"N

J/f exception that an intelligible differentia can be

C'

made. But it is not the case of respondents herein. If

is a clear case of discrimination when similarly

placed persons are treated differently or differently

:• ■

- •
■“^‘^yees are
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The courts Ibelng theplaced are treated alike.

custodian^are to safeguard the inalienable rights of

the citizens as enshrined in the Constitution

Whenever any such infringement of rights is

brought to the notice ofjhe court, that is to be

struck down. Here in the instant case, since

respondents have not denied discrimination

averred in the petition, so their act of depriving the

petitioner of his pensionary benefits is not

condonable and is liable to be struck down.

.1-

• V10. Thus by accepting the instant

petition, the impugned office order of respondents

is set aside and they are directed to finalize the ■;

pension case of petitioner within a period of two
«« ■'

months positively.

A,

JUDGE
:

i

Announced on 
9*^ Sept.. 2014. JUDGE

"1

■



/ T
H

1
•t;.

IN THE PESHAWAR HIGH COURT PESHAWAR
^ Wxiv c”

WRIT PETITION No. /2016

Petitioner

/

J5^o zrAmir Zeb,
Widower of Asiya Shafi,
R/o Fazal Ganj, Siace Mandi, 
Risalpur, District Nowshera.....

. »

Versus

1 • Tpie District Account Officer, 
District Nowshera.

:

.1-
■;..

v'

- 2. The Accountant General, 
'I^yber Pakhtunkhwa, Peshawar.

>/3. The District Education Officer (Female), 
District Nowshera.

4. The Director,. t
Elementary Sc Secondary Education Department, 
Khyber Pakiitunkhwa, Peshawar.

The Secretary,
Govt: of Khyber PaPJitunkhwa,
Elementary Sc Secondary Education Department, 
Peshawar.

5.

6. The Secretary,
Govt: of Khyber Pakhtunkh 

Finance Department, Peshawar
wa,

■Respondents >

WRIT PETITION UNDER ARTICLE,
IHE ISLAMIC REPUBLIC ^

199 OF THE
n.EfaTrfDAY^®’’'™™^ OF 

/ f AKISTAN, 1973.
ghufy Hhgistfai
63 4p;SSi6’

Respectfully Sheweth,
CoiiiH

....A.;., A - ... .

WP3394P2016-GROUNDS •1

H
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The concise facts giving rise to the present writ petition are as under:-

That petitioner’s wife (Late) Asiya Shafi was appointed as PTC 

on contract basis by an office order dated 28-02-2003 

(Annexed-A) passed by the Executive District Officer
i . ■ ■ ■ •

Nowshera. In pursuance of which she assumed the charge of f 

her duty after completing the requisite codal formalities. The 

respondent! No. 3 had also maintained service book of 

petitioner’s! wife therein necessary entries have been made from, 

time to time. Copies of the extracts of service book attached as 

(Annifixed-B).

1.

•*' t*

2. That later on, the Khyber Pakhtunkhwa Civil Servants 

(Amendment) Act, 2005 (IX of 2005) dated 23-07-2005 thereby 

Section 19 of the Khyber Pakhtunkhwa Civil Servants' Act, 
1973 was substituted according to which all the 

appointed in the prescribed manner to a sei*vice or post on or 

after the 1^' day of July, 2001 till the commencement of this 

Amended Act but such appointments made on contract basis

‘V

persons

shall be deemed to have been appointed on regular basis. 

Therefore the service/appointment of deceased employee was
fully covered by amended law and thus she was the regular
employee of the Department.

3. That on 31-07-2015 the wife of petitioner was died during 

service and in this regard an office order was issued 

31-08-2015 (Annexed-C) by the respondent No. 3. In this 

connection a death certificate wks also issued by the Secre

on

C Jry,
hled TOJMY Union Council Kheshgi Payan (36) district Nowslera dm 

^ 0-08-2015 (Annexed-D).
O3sfep2016'

T"

I
12017

4. Tha(' petitioner/widoWer of Asiya Shafi was the legal heir so he 

applied for obtaining the Certificates of Succdssiou. ajid

WP3394P2016-GROUNDS

y
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Guardianship which were allowed by the Competent Courts of 

Law after due process and then , he applied for the payment of 

all admissible retirement amounts due against the department 

including leave encashment, GP ftind, benevolent fund, Group 

Insurance, gratuity and pension etc. The amount of leave 

encashment, GP fund and other admissible funds were paid to 

him but when the papers of pension were prepared by the office (! 

of respondent No. 3 and submitted in the office of respondent 
No.l that were^reiu^d by the respondentj^lo, 2'with the j'j 

objection thaf^she was not entitled to pensionary benefif^feii^ j 

appointed on ^mract basis vide letter dated 30^11-2015 

(Annexed-E).

Hence Petitioner being aggrieved of the impugned letter and 

finding no adequate and efficacious remedy is constrained to 

file this petition on the following amongst other grounds:-

Grounds:

A. That respondent No. 1 has misconceived the case of petitioner 

and unlawfully denied to accept the papers of pension and grant 

him pensionary benefits which is not sustainable under the law.

B. That petitioner’s wife was regular and permanent employee of 

the education department and she was entitled to pensionary
benefits on her retirement but unfortunately she was died during

service and now petitioner is entitled to receive such benefits
which was denied on frivolous and baseless grounds by the 

respondent No.l which is unfair, unjust, illegal, mala fide and
not tenable under law and rules on subject.
m ■ •■■)

O3s/p2016

4 ■. I

AMjNER
Court

vCT 2017
\a\\ ;

'■)

, •:■ V! i
i:' / til

WP3394P2016-GROUNDS
U'(

■



.-i

4
1;

■
■i

The order of refusal of respqiidents for not granting the pension 

along .with other benefits is perverse and against the settled 

principle of law and justice and as such is liable to be set aside.

C.

That in the similar cases this Hon'ble Court has allowed the writ 

petitions thereby declared the legal heirs of deceased employees 

entitled to the pensionary benefits on the same point of law. 

Cppies of judgments are attached as (Annexed-F & G).

D.

It is therefore, humbly prayed that this Hon'ble Court may be
pleased to:-

.'.r

Declare the impugned letter dated 30-11-2015 as illegah 

perverse, without lawful authority, of no legal effect, ineffective 

on the rights of petitioner, mala fide and liable to be set aside.

(i)

(ii) Direct the respondents to entertain the papers of pension of the 

deceased wife of petitioner and release the pension and other
benefits to petitioner/widower without any delay.

(iii) Any other relief as deemed appropriate in the circumstances of 

case

petitioner.
not specifically asked for, may also be granted to

f-

'elitioner
Through

V Khush Dil Khan
^A:dv6cate,

Supreme Court of P^istan
Dated: 6V/09/2016

J^ILE^IodaY 
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& CERTIFICATE

Certified on instruction that petitioner has not previously 

moved this Hon’ble Court under Article 199 of the Constitution of the 

Islamic Republic of Pakistan, 1973 regarding pre^sent matter.

Khush Dil Khan 

A^vodate, Peshawar

List of Books

1. The Constitution of the Islamic Republic of Pakistan, 1973. 

Services Law.2.

NOTE

1. Three spare copies of the Writ Petition are enclosed in a 
separate file cover.

Memo of addresses is also attached.2.

Khush Dil Khan
:e, PeshawarAdv<

!
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IN THE PESHAWAR HIGH COURT PESHAWAR

W.P. No. /2016

AmirZeb,,
Widower of Asiya Shafi,
R/o Fazal Gary, SiaCe Mandi, 
Risalpur, District Nowshera.. Petitioner

Versus

The District Account Officer, 
District Nowshera and others. Respondents

AFFIDAVIT

I, Amir Zeb, R/o Fazal Ganj, Siace Mandi, Risalpur, District 

Nowshera, do hereby solemnly affirm and declare on oath that the 

contents of this writ petition are true and correct to the best of my 

knowledge, and nothing has been concealed from this Hon’ble Court.

Deponent
Identified by

• ......
Ceriified o:'5 solerrini;,'

KhushDil Khan 
Advocate, Peshawar

.....

^3y of.... .................... ■ .......
s /o. ......... ... i
who was >*'■ •
Who is pcr'^o.-\.-;..y iO

. i'

O n »n m i s r:Hp n e r
."''urr. .
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IN THE PESHAWAR HIGH COURT PESHAWAR

W.P.NS.
/3

/2016

Amir Zeb,
Widower of Asiya Shafi,
R/o Fazal Ganj, Siace Mandi, 
Risalpur, District Nowshera..... . Petitioner

Versus

The District Account Officer, 
District Nowshera and others. Respondents

ADDRESSES OF PARTTFS

AmirZeb,
Widower of Asiya Shafi,
R/o Fazal Ganj, Siace Mandi, 
Risalpur, District Nowshera... .Petitioner

Versus

The District Account Officer, 
District Nowshera.

1.

2. The Accountant General,
Khyber Pakhtunkhwa, Peshawar.

3. The District Education Officer (Female), 
District Nowshera. «

4. The Director,
Elementary & Secondary Education Department, 
Khyber Pakhtunkhwa, Peshawar.

63 50^016

rT day. The Secretary,
Govt; of Khyber Pakhtunkhwa,
Elementary & Secondary Education Department, 
Peshawar.

WP3394P201P-GROUND.S
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!
The Secretary,
Govt: of Khyber Fakhtunkhwa, 
Finance Department, Peshawar

• 6.

Respondents
•i

Petifioper
Through

i :

Khush Dil Khan
Advec^e,
Supreme Court of Pakistan

Dated: il/ /09/2016 !
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toIN THE PESHAWAR HIGH COURT.

Petitioner's):- Amir Zeb Widower of Mst. Asiva Shafi bv -K
Mr. Khush Dil Khan. Advocate. ' ^

DPESHAWAR.
rJudiclal Department!.•s

yO
,7

Writ Petition No.3394-P/2016
: >’V

Date of hearing:- 22.06.2017 O 'mm

i
Respondent ('s):-The District Account Officer. Nowshera & 05 

others bv Sved Oaisar Ali Shah. AAG.

JUDGMENT

ROOH-UL-AMIN KHAN. J:- Through this Common

judgment, we, propose to decide the following

Constitutional Petitions filed under Article 199 of the

Constitution of Islamic Republic of Pakistan, 1973

(the Constitution), as identical questions of law and facts 

are involved therein, and the writ sought by the petitioners

is also one and the same.

Writ Petition No.3394-P/2016
(Amir Zeb Vs District Account Officers Nowshera
etc)
Writ Petition No.2867-P/2016
Mst. Akhtar Bibi Vs District Education Officer (M) 
Kohat etc).
Writ Petition No:3143-P/2Q14
(Muhammad Shah Zaib etc Vs Govt of Khyber 
Pakhtunkhwa through Chief Secretary and others) 
Writ Petition No.2872-P/2014.
Hakeem Khan through LRs Vs' Govt of KPK 
through Sectary Elementary & Secondary 
Education, Peshawar etc)
Writ Petition Nq.1339-P/2014
(Mst. Rani Vs Sub,-Division Education Officer etc).
Writ Petition No.55-P/2015
(Mst. Bibi Bilqees Vs Govt of KPK through 
Secretary Finance, Peshawar).

Court
yCT2Q17mi

i. V
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AmirZeb petitioner in W.P. No.3394-P/2016 is the 

widower of Nfst. Asiya Shafi (late). His grievance is that 

on 28.02.20Q3, his wife was initially appointed as PTC on

2.)

%•

contract basis and, later on, by virtue of Khyber-*

Pakhtunkhwa Civil Servants (Amendment) Act, 2005, her

service was regularii^ed. On 31.07.2015, during her

service, she met her natural death, therefore, he being her

widower/LR applied for payment of her all admissible

retirement benefits, in pursuance whereof, leave

encashment, GP fund and other admissible funds were paid

to him by the respondents, but his pension claim was 

refused by the respondents on the ground of lack of

prescribed length of her regular service, excluding the

period of her service on contract, hence, this petition.

3. Mst. Akhtar Bibi, the petitioner in Writ Petition

NO.2867-P/2016, is the widow of (late) Lai Din Class-IV

employee. She has averred in her writ petition that her late

husband was initially appointed as Chowkidar on

01.10:1995 on contract basis, however, later on, his service

was regularized vide Notification No.BOl-1-22/2007-08

dated 05.08,2008. On 15.05.2010, the deceased died

J / during his

same was refused to her on the ground that the regular 

service of the deceased employee was less than the 

prescribed length of regular service, hencel this petition.

service, so she applied for her pension but the
i

pesipeo

Court

2017
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• 0^ 4. Muhammad Shah Zaib and Muhammad Afnan 

Alam are the LRs of deceased Fakhar Alam. Their 

grievance is that their deceased father was appointed as 

Chowkidar on 13.01.1998 in Mother Child Health Centre 

Tank, who, later on, during his service was murdered, for 

which FIR was registered against the accused. Petitioners 

applied for retirement of the deceased. Vide notification 

dated 31.12.2013, the deceased was retired from service on 

account of his death w.e.f. 21.10.2013. The family pension 

of the deceased was prepared and processed, however, the 

same was refused to the petitioners, hence, this petition.

Petitioners in Writ Petition No.2872-P/2014, 

the LRs of deceased Hakeem Khan Class-IV employee, 

who died during pendency of the instant writ petition. 

Grievance of the petitioners is that their predecessor 

appointed as Chowkidar on fixed pay in Education 

Department on 24.04.1993. Vide order dated 29.01.2008, 

service of the deceased alongwith his counterparts 

regularized by virtue of Khyber Pakhtunkhwa Civil 

Servants (Amendment) Act, 2013 w.e.f. 30.06.2001. On 

attaining the age of superannuation, the deceased got 

retired on 31.12.2012, so petitioner applied for grant of his

5. are

was

was

^ pension but the same was refused, hence, this petition,

r 6. Mst. Rani, petitioner in Writ Petition

NO.I339-P/2014, is the widow of Syed Imtiaz Ali Shah 

(late) Class-IV employee. She has averred in her writ
!

f
WP3394P2016-Judgements
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petition that on 15.01.1996 her late husband was appointed 

as Chowkidar in the respondents department on adhoc 

basis/fixed pay, whose service was, later on, regularized 

30.07.2008. During his service, the deceased met his 

natural death on 15.01.2012, hence, the petitioner applied 

for her pensionary benefits, but the same was refused on 

the ground that though service of the deceased
I

regularized but without pension gratuity, hence, this 

petition.

#

/
on

was

7. Mst. Bibi Bilqees, petitioner in Writ Petition 

No.55tP/2015, is the widow of Saif ur Rehman deceased.

Her grievance is that her deceased husband was initially 

appointed as Chowkidar on 09.07.1995 in Public Health 

Department Nowshera on contract basis, however, his 

service was regularized on 01.07.2008. The deceased died

during his service on 05,05.2012, so when petitioner 

applied for his pensionary benefits, the same was refused 

to her on the ground that the deceased was lacking the 

prescribed length of regular service, hence, this petition.

Respondents in the above writ petitions have filed 

their respective Para-wise comments, wherein they have 

! admitted the fact that the pensions have been refused to the 

petitioners/LRs of the deceased employees because they 

. were lacking the prescribed length of their regular service, 

whereas period of adhoc or contract service cannot be 

counted towards regular service for the purpose of pensi

8.

ion.

II
Court

20170
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( j The learned Addl. A.G. also questioned the maintainability of 

the writ petitions on the ground that section 19 (2) of the 

Khyber Pakhtunkhwa Civil Servant Acts deal with right of 

pension of deceased civil servant, which squarely falls in 

Chapter-II, pertaining to terms and conditions of service, 

therefore, jurisdiction of this Court under Article 212 of the

w

Constitution is barred.

9, Having heard the arguments of learned counsel for 

the parties, record depicts that undisputedly the deceased 

employees were the Civil Servants and instant writ

petitions have been filed by their LRs qua their pensions. 

Since the controversy pertains to pension of the deceased 

employees which according to the contention of worthy 

Law Officer is one of the terms and conditions of a civil

servant under section 19 (2) of the Civil Servants Act, 

1973, hence, before determining the eligibility of the 

deceased employees to the pension or otherwise, we, 

would like to first meet the legal question qua 

maintainability of the instant writ petitions on the ground 

of lack of jurisdiction of this Court Under Article 212 of 

the Constitution, To answer the question, it would be 

advantageous to have a look over the definition of “Civil 

Servant” as contemplated under section 2(b) of Khyber 

Pakhtunkhwa Civil Servants Acts, 1973 and section 2 (a) 

of Khyber Pakhtunkhwa Service Tribunal Act, 1974. For 

the sake of convenience and ready reference, definition'

//

2017
3
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r^: \ given in both the Statute are reproduced below one after

! * '
the other♦

“2(b) “civil servant” means a person who, is a member 
of a civil service^of the'Province, or who holds a civil 
post in connection with the affairs of the Province, but 
docs'hot include—
A person who is on deputation to the Province from the 
Federation of any other Province or other authority;

(ii) A person who is employed on contract or on work charged 
basis, or who is paid from contingencies; or .

(iii) A person who is a "worker” or "workman” as defined in the 
Factories Act, 1934 (Act XXV of 1934), or the Workman’s 
Compensation Act, 1923 (Act VII of 1923)”

“S.2(a) “Civil Servant” means a person who is or has 
' be_en_a civil servant within the meaning of the Khyber 

Pakhtunkhwa Civil Servants Act, 1973 (Khyber 
f akhtunkhwa Act No.XVlII of 1973), but does not include 
a civil servant covered by the Khyber Pakhtunkhwa 
Subordinate Judiciary Service Tribunal Act, 1991;]

i ' ' .

As per the definitions of a “civil servant” given in the two

J

(i)

Statutes referred to above, the petitioners neither holding 

any civil post in connection with the affairs of the Province

nor have been remained as civil servants, thus, do not fall 

within the definition of “cFvil servant”.

Though section 19(2) of the. Khyber Pakhtunkhwa 

Civil Servants Acts, 1972, in the event of death of a civil

servant, whether before or after retirement conferred a 

right of pension on his/her family who shall be entitled to 

receive such pension or gratuity or both as prescribed by 

Rules. It is also undeniable fact that pension and gratuity 

^ fall within the ambit of terms and conditions of a civil 

J" / servant, but a legal question would arise as to whether the 

legal heirs i.e. family of a deceased civil servant would be 

competent to agitate his/her/their grievance regarding 

pension before the Service Tribunal, particularly, Avh^n—~

9.

WP339<P2016-Judgements
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‘ r \ he/she/they do not fall within the definition of Civil 

Servant. The Service Tribunals have been constituted 

under Article 212 of the Constitution for dealing with the
t

grievances of civil servants and not: for their legal heirs. 

The question regarding filing appeal by the legal heirs of 

deceased’s divil servant and jurisdiction of Service
\ I •

Tribunal, cropped up before the Hon-ble Supreme Court in 

case titled, “Muhammad Nawaz Special Secretary 

Cabinet Division through his Legal Heirs Vs Ministry 

of Finance Government of Pakistan through its 

Secretary Islamabad” (1991 SCMR 1192), which 

set at naught in the following words:-

“A ‘civil servant’ has been defined in section 
2(b) of the Civil Sei^ants Act, 1973. A right 
of appeal under the Service Tribunals Act,
1973 has been given to a civil servant 
aggrieved by any final order whether original 
or appellate made by a departmental authority 
in respect of any of the terms and conditions 
of his serve. The appellants admittedly are the 
legal heirs of the deceased civil servant and 
there being no provision in the service 
Tribunals Act of 1973 to provide any remedy 
to the successors-in-interest of a civil servant, 
the learned Tribunal, in our view, was correct 
in holding that the appeal before it stood 
abated and the same is hereby maintained”.

In case titled, “Rakhshinda Habib Vs Federation of Pakistan

and others” (2014 PLC (C.S) 247), one Habib ur Rehman

Director General in Ministry of Foreign Affairs, aggrieved by

his supersession filed appeal before the worthy Service

Tribunal, but unfortunately, .during pendency of appeal he died,

therefore,. his appeal before the Federal Service Tribunal

Islamabad was abated. Rakhshinda Habib, the wid^i^t

0
#

/
J

was

O
INCR ourtirMii
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deceased then filed constitution petition No. 1021 of 2010

before the Islamabad High Court, but the same was dismissed

vide judgment dated 13.06.2013, against which she preferred

aforesaid appeal before the Hon’ble Supreme Court, which was

allowed and it was held by the worthy.^apex court thal;-

“That civil servant could not be promoted after his 

death, l^owever, pensionary benefits of promotion 

could be extended, to the legal heirs of the 

deceased employees”.

/
J

/

11. Going through the law on the subject and deriving 

wisdom fi’om the principles laid down by the Honble apex 

Court in the judgments (supra), we are firm in our view 

that petitioners/legal heirs of the deceased employees have 

locus standi to file these petitions because the pensionary 

benefits are inheritable which under section 19 (2) of the 

Khyber Pakhtunkhwa Civil Servant Act, on the demise of a 

civil servants, devolves upon ;the legal heirs. The 

petitioners, as stated earlier, being LRs of the deceased 

* civil servants do not fall within, the definition of “Civil 

Servant”, and they having no remedy under section 4 of 

the Service Tribunal Act to file appeal before the Service 

Tribunal, the bar under Article 212 of the Constitution is 

not attracted to the writ petifions filed by them and this 

Court under Article 199 of the Constitution is vested with 

the jurisdiction to entertain their petitions. Resultantly, the 

objection reg^ding non-maintainability of the petitions 

stands rejected.

//
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r J2. Adverting to question of entitlement of the
I

deceased employees to the pension, we, would like to

reproduce the relevant rules of the West Pakistan Civil

Services Pensions Rules, 1963 below, as these would

advantageous in resolving the controversy:-

“2.2. Beginning of service- Subject to 
any special riiles the 
Government servant begins to qualify for 
pension when he takes over charge of the 
post to which he is first appointed.”

Rule 2.3 Temporary and officiating 
service—^Temporary and
service shall count for 
indicated below:^

(i) Government servants borne on temporary 
establishment who have rendered 
than five years continuous temporary 
service for the purpose of pension or 
gratuity; and

(ii) Temporary and officiating service followed 
by confirmation shall also count for 
pension or gratuity.

The rules ibid reveal that the

government servant begins to qualify for pension from the

>

J

service of

officiating
pension as

more

13. service of

very first day of his/her taking over the charge, irrespective 

of the fact whether his/her appointment and entry in to 

service was temporary or regular. It is also clear from

sub-rule (i) that continuous temporary service of a civil 

servant shall also be counted for the purpose of pension and 

^ gratuity and by virtue of sub rule (ii), temporary and 

/^officiating service followed^ by confirmation shall be 

counted for pension and gratuity. It is undeniable fact that 

the NWFP Civil Servant (Amendment Bill), 2005 was 

passed by the provincial assembly on 5'^ July 2005
D

ER
Court

T 281?
WP3394P2016-Judgements

IB



10

\ assented by the Governor of the Province on 12*^ July 2005 

whereby section 19 was amended and all the employees of 

the Provincial Government selected for appointment in the 

prescribed manner to the post on or after day of July 

2001, but on contract basis were deemed to be appointed 

on regular basis. They were declared Civil Servants, 

however, were held disentitled for the pensionary benefits.
i

Section 19 of Khyber Pakhtunkhwa Civil Servants Act

1973 was further amended by Khyber Pakhtunkhwa Civil

Servants (Amendment) Act, 2013. The text of section 19 (4)

(proviso 1 and 2) are reproduced as below:-

Provided that those who are appointed in the 
prescribed manner to a service or post on or 
after the July, 2001 till 23'"^ July, 2005 
contract basis shall be deemed to have been 
appointed on regular basis:

Provided further that the amount of 
Contributory Provident Fund subscribed by 
the civil servant shall be transferred to his 
General Provident Fund. ”

From.bare reading of section 19 of Amendment

Act, 2005 and 2013 respectively, it is manifest that the

persons selected for appointment on contract basis shall be

deemed as regular employee and subsequently were held

entitled for pensionary benefits. The deceased employees

have completed the prescribed length of service as their

service towards pension shall be counted from the first day

of their appointment and not from the date of regularization 

of their service.

1
J

j

'-V V

) •

on

14.
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L 1 15. We deem it appropriate to mention here that 

S question of interpretation and true import of the term 

pens) op was raised before the august Supreme Court of
>

Pakistan in case titled “Government of NWFP through 

Secretary to Government of NWFP Communication &
I

Works Department, Peshawar Vs Muhammad Said 

Khan and others (PLD 1973 Supreme Court of Pakistan 

514) wherein it was held that:

"It must now be taken as well settled that a 
person who enters government service has 
also something to look forward after his 
retirement to what are called retirement

mostbenefits, grant of pension being the 
valuable of such benefits. It is equally well 
settled that pension like salary of a civil 
servant is no longer a bounty but a right 
acquired after putting a satisfactory service 
for the prescribed minimum period. A 
fortiori, it cannot be reduced or refused 
arbitrarily except to the extent and in the 
manner provided in the relevant rules. "

I

16. In case titled “Secretary to Govt: of the Punjab, 

Finance Department Vs M. Ismail 

others”

(

Tayer and 269 

2015 PLC (CS) 296, the august Supreme Court of 

Pakistan was pleased to held that the pensionary benefits is

not a bounty or ex-gratia payment biit a right acquired in
I

consideration of past service. Such right to pension is 

conferred by law and

//

be arbitrarily abridged or 

reduced except in accordance with such law as it is the

cannot

vested right and legitimate expectation of retireij^l

servant.
/V

,*
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For what has been discussed above, we by17.

allowing these writ petitiohs, issue a writ to the respondents
i

departments to pay pension of the deceased employees to 

the petitioners/LRs of the deceased.

Announced: I
r\22M.2017

Sira) Afrldi P.S.
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