Q]A.O‘7.'2l019 ‘ Junior to counsel for the appellant and Mr. Kabirullah
| | Khattak learned Additionél Advocate -General alongwith M/S
Zaki Ullah Senior Auditor on behaif of the respondents No. 7 &
8 Sajid Superlntendent on behalf of the respondent No.1 &
Akhtar Hussain on behalf respondents No.2 present and seeks
time to furnish written reply/comments. Last opportunity.
Adjourned. To come up for written feply/comments on

‘Member

27.08.2019 before S.B.

©27.08.2019 - Appellant alongwith counsel and  Addl. AG alongwith

Sajid Superintendent  for the respondents present.

It is stated that the appellant has been paid the -
arrears of pension while .h“is monthly pension has been
released and is being,éredited: into his-bank acCounf. Copies of
Pension Roll DATA Sheet and Cheque No. 1464001 for

Rupees 229798/ have been submitted which are ‘placed on
record.

In the circumstances the present appeal has 'bec-om'e
infructuous and is accordingly disposed of. The appellant may
pursue his remedy, if any, in accordance W|th law irrespective
of dlsposal of instant appeal. '

IR - ANNOUNCED
27.08.2019




{

A , i
-10.04.2019 - Counsel for the. appellant and Mr. Zia Ullah learned

£
.
2 &

XY

-‘Deputy,‘ ‘D.istrict' Attorney alongwith Mr. Rehmat -Khan

- Superintendent for the respondents present.

Representative of the respondents states that the
‘preparation of requisite reply is under process which- shall

‘cﬂo'mplete shortly. He, therefore, requests for adjournment.

(605 '
Adjourned to 15.06.2019 before S.B. The learned DDA
.o shall expedite the filing of reply by other respondents on the
: : _ ' S

s

Chair

N “ " next date.

, 16;05.2019 ~ Clerk to counsel for the appellant presenf. Written reply not
| submitted. Khalid Khan Superintendent representative of
respondents No.1 to 6 present and seeks time to furnish written
 reply/comments. No one presént on behalf of respondents Noj

& 8. Notice be issued to respondents No.7 & 8 with direction

to furnish written reply/comments. Last opportunity is granted. .

Adjourn. To come up for written reply/comments on

Member

01.07.2019 before S.B.




'17.021;2019 ‘ Counsel for the appellant present.

Contends, infer-alia, that the appellant was inducted in

service on 02.08.2000 as a Valveman against fixed pay.

Subsequently in view of order dated 30.08.2008,his services

were regularized from 01.07.2008, however, the appellant and
't similaﬂy placed other civil servants " were not "allowed -

‘ pension/gratuity and G.P.Fund in fhe said r@?é’é} ‘Some of the

‘ ~aggrieved persons submitted Wrif Petition No."-, 1118 before the
” Hongurable Peshawar High Court in the year 2014 . wherein
_they: were extended the relief in terms that they were entitled to

pension benefity . R

;, On -the Sther h%nd, the retirement order of appellant
issued on 13.08.2018 allowed his retirement w.e.f. 31.07.2018

but without pension benefits. It is contended that discrimination

; was meted out to the appellant while he was exll'titled for pension

benefits.

: . ' ~ For what has been argued instant appeal merits
‘ . admission. Admit. The appellant is directed to deposit security
- and process fee within 10 days. Thereafter, notices be issued to

;the respondents. To come up for written reply/comments on

" 28.02.2019 before S.B. . ]

Chairn& B

28.02.2019 Clerk to counsel for the appellant present. Khalid Khan
JC representative of the respondent department present. -
i o _ Written reply not submitted. Representative of the

respondent department seeks time to furnish written., |

reply/comments. Granted. To come hp for wrj

reply/comments on 10.04.2019 before S.B. ; /\

Member




iy
: Form- A ‘ N _
FORM OF ORDER SHEET - e o
Court of _ o .
Case No.__- 1396/2018 | e A
S.No. | Date of order Order or other proceedings with signature of judge
proceedings '
1 2 ‘ 3
- S The appeal of Mr. Sher Ghani presented today by Mr. Zaff
| 1. 14/11/2018“"" . e appeal of Mr. Sher Ghani presente .‘t?:.a_y. y Mr. Zaffar
‘ ' Ali Khan Advocate may be entered in the Institution Register and put
- o " | up to the Worthy Chairman for proper ordxr please. -
| o - REGISTRAR "\\{ \“ \ m i
A |71~ o e .
. N . This case is entrusted to S. Bench for prellmlnary_hearmg to

be put up there on {/I /./7/' /'5

04.12.2018 Learned counsel for the ‘-appellant‘ reque.sts For
adjournment in order to further’ prepare the appeal z‘in_‘d' ‘a ‘sb o
place on record certain documents on wh-ich“lthe app'ellm{t

! reliedmgen. Adjourned to 17.01.2019 before S.B. R B

. | ' Chairrhan




BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,

PESHAWAR
s.ANo. }%4 é /2018
Sher Ghani........ e e Appellant
| | | Versus ; N
Govt of K.P through Secretary Finance and others ...... .....Respondents
" INDEX

SNo. | Description of documents. Annexure Pages.
1 Memo of appeal. : - | - 13
2 Affidavit. ) : o 4
3 Addresses of the pafties? — — | 5
4 Copy of the appointment orcier A | 6
5 - Copy of service book B ¥-19
5 Copy of retirement order C >0 '
6 Copy of departmental appeal and D

’ postal receipts ' 2.t
7. | Wakalatnama. | 22

AppelIant

Thfough

ZAFAR ALI KHAN

Advocates High Court Peshawar
Off: 214 Syed Ahmad Ali Building

Near Taj Autos, Sunehri Masjid

Road, Peshawar Cantt.

Office No.091-5279292

Cell: 0306-5965853

10333-9349442




_V)

BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL

S.A.No. {Sﬂlé) ' /2018

PESHAWAR

Service 1 rlhmun

Sher Ghani s/o Aimal Baz Khan .
R/0 Mohallah Mehrab Hayat Khan, village Bughdana,
District Mardan...........cccoovvvieniiiieeieniiccncnirsssesssansans - Appellant

1

VERSUS

Government of Khyber ?akhtunkhwa, through Secretary Finance

: Civil Secretariat, Peshawar.

2,
3)
. 4)

S)
6)
7)

8)

Government of Khyber Pakhtunkhwa, through Secretary Public
Health Civil Secretariat, Peshawar.

Chlef Engmeer Public” Health Department, Peshawar Fort Road,
Peshawar Cantt

Superintendent Engineer Public Health Department District
Nowshera.

Executive Engineer Public Health, Nowshera.
Sub-Divisional Engineer Public Health, Nowshera.
District Account Officer, Nowshera

Accountant General, Fort Road, Peshawar Cantt, Peshawar.
eererarreeenn Respondents

APPEAL UNDER SECTION 4 OF THE
SERVICE TRIBUNAL ACT, 1974 AGAINST
THE RESPONDENT WHEREBY . THE
DEPARTMENTAL REPRESENTATION OF
THE APPELLANT HAS NOT BEEN

" DECIDED AND THE STIPULATED PERIOD
s ey - -
G HAS BEEN PASSED. |
Prayer:

~ On acceptance of this appeal, the appellant may

kindly be declared entitled for the pension,

- gratuity and other benefits and direct the

respondents to issue pension, gratuity and other
benefits immediately.

(D

Kh;bct Palkhtukhwy .

. Dm:y No. {-éﬁwg,.
waalYz]]-25/R




o

Respectfully Sheweth;

Appellant humbly submits as under:

1)

2)

3)

4)

3)

a.

That appellant was appointed as Class-IV Valve man on dated-

02.08.2000 in Public Health ‘Department. (Copy of the order is
Annexed as Annexure “A”). '

" That later on the services of the appellant was regularized, as BPS-01
on 30.08.2008. (Copy of service book is Annexure “B”).

That the dppellant has been retired from service on 31.07.2018. (Copy
of the order is Annexure “C”). o

That appellant moved departmental appéal to the respondent No.2 for
the - issuance of pension, gratuity and other benefits on dated

10.08.2018 but still has not been decided by the respondents and the

‘ stipulated period has been passed. (Copy of departmental appeal is

Annexure “D”).

That aggrieved with, appellant has came before this ‘Hon’ble Tribunal

in this appeal on the following grounds amongst the others for a

direction to the respondents to issue pension along with other benefits

to the appellant.

GROUNDS:

That the respondent is not issuing pension, gratuity and other

benefits to the appellant is against the facts and uxfltenable in law.

That the appellant has served in the :f!E department for a

period of almost 17/18 years, therefore, éccbrding to law and rules

of services the appellant is entitled for the pénsion, gratuity and

- other benefits.

* That the respondents failed to appreciate the real point involved in

the case in its perspective. Hence has arrived at an incorrect

conclusion.

o)

s T




d. That byﬁ not éwarding/ issuing the pension to the. appellant,

-respondents are violating the terms and conditions of service as well

as the service laws and rules. .

e That by not issuing the pension benefits to the appellant,
respondents are violating the fundamental rights of the appellant
- because there is no source of income of appellant except this

pension etc..

f. That the respondents by not issuing the pension to the appellant are

exercising the powers not vested to them under the law.

g That the noﬁ-disposal of departmental appeal by the respondents is

- perversant and against the settled principle of law and justice.

It is, t.heref(l)re,, requested that on acceptance of this appeal,
the appeilant may kindly be decléred‘ 'entitled for the pension,
‘gratuity and other benefits and direct the respondents to issue
pension,l gratuity and other benefits immediat|ely.

Any other relief which this Hon’ble Tribunal deems
appropriate in the circumstances of the case and not specifically

asked for may kindly also be granted.

’ ‘ C_{A’ pellmW/—
- A Through

ZAFAR ALI KHAN o
Advocate High Court Peshawar
CERTIFICATE:

Certified as per information furnished by my client that no such like appeal

has earlier been filed before this Hon’ble Tribunal.

Advocate




BEFORE THE KH YBER PAKHT. UNKHWA SERVICES TRIBUNAL

PESHAWAR
SANo.__ /2018
Sher Ghani............ rereeesarressnesenned eeervesves e SU Appellant
. Versus
Govt of K.P through Secretary Fihance and others ........... Respondents
. AFFIDAVIT

I, Sher Ghani s/o Aimal Baz Khan R/o Mohallah Mehrab Hayat |

Khan, village Bughdana, District Mardan do here‘by' affirm and declare on
oath that the contents of the accompanying Appeal are true and correct to
the best of my knowledge and belief and nothing has been concealed from

 this hon’ble court.

ON
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BEFORE THE KH YBER PAKHTUNKHWA SERVICES TRIBUNAL

.+ - PESHAWAR
'S.ANo. /2018
" Sher Ghani ................ eveeaaes Ceeereeetiiiiiiiseeeeeeeeseneeenenn Appellant
. Versus |
Govt of K.P through Secretary Finance and others ........:..Respondents
ADDRESSES OF THE PARTIES
APPELLANT: ;
Sher Ghani s/o Aimal B-az' Khan. S !
R/0 Mohallah Mehrab Hayat Khan, village Bughdana,
District Mardan '
'RESPONDENTS:

1) Government of Khyber Pakhtunkhwa, through Secretary Finance
Civil Secretarlat Peshawar

2) Govemment of Khyber Pakhtunkhwa, through Secretary Public

Health Civil Secretarrat Peshawar.

3) . Chief Engmeer Public Health Department, Peshawar Fort Road,
Peshawar Cantt

- 4) Superrntendeht Engineer Public - Health Departrhent, District
Nowshera.

5) Executive Engineer Public Health, Nowshera.
- 6) Sub‘-'Div\ision‘_'al Engineer Puhlic Health, Nowshera.
7)  District Account Officer, Nowshera

- 8) Accountant General, Fort Road, Peshawar Cantt, Peshawar.

' A‘ppellant.
Through

ZAFAR ALI KHAN
- Advocate High Court Peshawar

B
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Better Copy

OFFICE OF THE EXECUTIVE ENGINEER PHE T WELL DIVN.
PESHAWAR
OFFICE ORDER NO. 528/03 DATED, PESHAWAR THE 02. 08 2000

| _ To

Mr. Sher Ghani S/0 Aamal Baz Khan
Moh: Mehrab Hayat Khan village Baghdada
District Mardan.

SUBJECT: ESTABLISHMENT OF OPERATIONAL STAFF.

As selected by selection committee you are hereby appointed as V/
Man on Water Supply Scheme Khairabad District Nowshera on Rs. 1800/-
P.M fixed with effect from the actual dates of arrival in PHE T Well Division
Peshawar on the followmg terms and conditions

L. The post is temporary ‘but likely to be continued on contract basis.

2. Your service can be terminated at any time without assigning any
reasons.

3.  .Should you desire to resign from service you w1ll have to.give one
month notice or deposit one month pay in lieu of notice perrod

4. You will governed by public Health Engg. Department service rules

5. You will liable to servce any where in PHE T/Well D1v1sron

Peshawar. - -

6. You will have to furnish a declaration in writing that you have not
previously been dismissed from Govt: Service or any autonomous
body or agency.

7: No TA/DA is allowed for joining the place of duty.

8. You shall have to produce medical certificate of fitness from.the

Medical Superintendent of Distt: At time of joining the duty.
9. The post is purely temporary contract basis and will be renewable
on yearly basis.

10. If you accept the appomtment On the terms and conditions -
specified above you should report for the duty to the Sub Division . -
Officer PHE: S/Divn: Nowshera within 14 days of the issue of the

order failing which the order shall stand cancelled automatically.

PHE Tube Well Division
Peshawar
Endst No. E-15/No/16 Dated Peshawar the . 02.08.2000.
C0py forwarded to:-
1. Accountant General NWFP Peshawar for information.
2. SDO, PHE, S/ Divn: Nowshera. '
3. Divisional Accounts Officer (Local) for necessary action.
Executive Engineer
PHE Tube Well Division

| .
|
and services conditions.
Peshawar

Executive Engineer .
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NOT A PAYMENT ADVICE

Date of issoe : 02072019 ’ Note :
‘PPOType: - FRESH Age : 60 years
< . PPO Number : 0028720701 i last Drawm M& 1650000
| Pemsioeer ID : 00287207 A . Gross Pension(Rs) - T 692090
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| OFFICE OF THE ’ o
» . EXECUTIVE ENGINEER PEJBLIC HE! ’TH'A
| : ENGINEERING DIVISION NOWSHERA. - .~ -

Office Order No._© O /E6 .

"L ) P 22
Dated \*/ % /2018 - - ._;A.-'U‘”O @C' .

) . ‘ L e R

OFFICEORDER .. =~ . . . = - . L L

"%

' "As recommended by Sub D|V|$|onal offncer No 1 vrde h|s ietter No. E 5/01 Dated

~

10/08/2018 Mr Sher Gham ValvemiTn 8PS- 04 Water Supply Scheme Khazr Abad
has been retired from govt Service. \?/ .e.f31-07- 2018

—

Sanction is hereby also éccorded for grant of 365 days encashmen_t in fieu ef
L.P.R. He has sufficient leave a his credit. The Official has retired frdm gc’Ntl'

‘ Service w.e, f 31-07-2018 (After ‘Noon) on (Wlilmg) basus Hrs date of. Brrth is
01-07-1959. | ‘ :

EXECUTIVE ENGINEER

No.& date even.
Copy forwarded to:-

The Superintending Engineer PHE Circle Peshawar, =
The District Accounts Officer Nowhere.

The Deputy Commissioner Nowhere :
The Sub Divisional Officer PHE Sub Division' ‘No-I Nowshera
The official Concerned

ARl o o

o M/

E EC lVE ENGINEER
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BH‘ORI: KHYBLR PAKHU UNl\llW/\ \u\vrrn 1‘\1BUN1\J,¢ o
PES WAR R

SI:RVICE AI’I’EAL NO 10:3/2014 {

Date of 1nstrtut1on 19 0S. 2014
Date of Judgment 12 10 2017

J'amroz Khan bon ofMomm Khan B I IEREY

- APPEAL " UNDER SECTION 4 THE K_I-IYBER

+ THE. RESPONDENTS WHEREBY . THE DEPARTMENTAL
2 .IREPRESENTATION OF THE" APPELLANT HAS NOT.BEEN

S PASSED,.«

"_"::7_»‘1\'11 lrtlldaqr L\h t\dvocate Tt :
_'v_.Mr I\ablrullah I\hattak Addmonal ;;_\rl\foc;ﬁx_tc_-(_ieneralj:_‘ o no For respondents

o mdgmem
R o f Khybei pal\htunkhwa through Secretary Elementary & Secondary Educatlon Khybe1 S
Pakhtunkhwa P

'Arnn Aman-Versus-~Government of Kh

R/o Lakrar, Tehsrl and District’ Nowshera RPN I A A5
L R o e T e .. (Appellant) .

" veRss

Semor District Accouts. Ofﬁce1 Nowshera A A Lo
', Exécutive District Bducation Officer Nowshera, - S
. Sub~Drv1sroml Edue'mon Officer (chale) Drstnct Nowshera

. District Educatmn Officer. (Female) Primary.1 District Nowshera

. Govt. of KPK through, Secretary Education;- Civil Secretariat, Peshawar 'f o
. A'Govt of KPK through Secretary Fiharce, Civil: Secretarlat Peshawar )
. -Accomn'mt General; Accountant Geheral Ofﬁcer Govt of KPK Peshawar o iR

1,
%
3.
S4;
5. Drrector of Education (Ferna le) Dabgan Garden Peshawar
6.
7
8

(Respondents)

PAKHTUNKHWA SER’VICE TRIBUNAL ACT 1974. AGAINST

DECIDED AND THE STIPULATED PERIOD HAS BEEN

For appellant

LM MUIIAMMAD AMIN I\HAN KUNDI | VEMBER (JUDICIAL)
MR MUHAMMAD HAMID \IIUGIHAL AR MEMBER (TUDICIAL)

I MUEIAMMAD AMIN I\IIAN I\U'NDI MFMBER .7 o *th’is'v- sin'g‘le s

shall also drspose of serwce appeal trtled Wakeel Khan Versus Government” .

cshawar and others beaung No 1213/2013 and servme appeal t1t1ed-,.- .

yber Pakhrunkhwa through . Secretalyf.-""'

ducauon Khyber Pakhtunkhwa Peshawar and others bearmg -

Llcmcntary & Secondary E




i «o 1214/2013 bemo 1dentlcal natnre ansmg out fronr the same law facts and . { .
i L cncumstances e, .‘ ._ : 1 ‘ | ll i
' / g 2 ThlS appeal has been ﬁled under Sectxon 4 of the,K.hyber Palchtunkhwa Servrce

Tubunal Act 1974 agalnst the order dated 4 10 2013 whereby the appellant was retned RN

lrom servrce on superannuatlon but wrthout extendmg the beneﬁts of pensmn ‘l‘he;i e T

appellant also ﬁled departrnental appeal on| 14, 05 2014 but the sarne was not responded .' A

hence, the present servrce appeal on 19 08 2014

: "‘-_13', Le"n-ned counsel for the appelld.nt contended ttat the appellant was appornted as. " =

B l Cl’lSS IV Chowkrdax on pay of Rs l20€l/a per month on (ﬁxed) on l2 10. 1995 m BRI .?:'l.u"‘

Edncatton Department It was lnrther contended th”tt later on the servrce of the s

appellant was - regularlzed on 30 07. 2008 It was further contended that the appellant '

-\‘———u-—.._, * P
was rcured from scrvrce on 04.10.2013 but beneﬁts of pensron etc was not extended to ..
—'/’

the appcllant o the ground’ that length of the servrce of the appellant was less then,

qualrl‘ylng serv;ce It was futther contended that the appellant flled departmental appeal IR
i . . EE

101 1ssumcc ot pensron, gratmty and other benehts but thc s'tme was not responcled It

‘ was lutthc: contcndcd that - accordmg to Rulc 2 2 of \Vcst Palustan Civil Servxces - E 3 RTIRE

Pcnsron I\ulcs 1963 the scrvxce of the govcrnment scrvant begln to quahfy for pensron .
l . . . _! il
en hc takos over charge of the post to Wthh he is. fnst appomted It wa

wh s fur ther

K

ontended that accordrng to Rule 2 3 of the West Paklstan ClVll Semces Pens1on :

~
5\
\ L

ARules, 1963 tempmmy and ofﬁoratlng serwce shall count for pensron rf he has rendered ~

mme than ﬁve years contmuous temporary servwe tor the purpose of pens1on or'_v Proe
gntulty a.nd temporary and ofﬁcratmg serv1ce followecl by conﬁrmatron shall also__' G
count for- pensron or glattuty It ‘was further contended that the NWFP le Setvant , - s
(Amendment Brll) 2005 was passcd by the Provmetal Assdmb y oh 5th July 2005 and

assentecl by thc Governor of the Provmce on 12lh TulyZOOS whereby sectlon 19 was - 5.,

Lo

arnended and all the employees of the Provmcral Government selected for appomtment :

ln thc p1cscr1bccl manner to the post oni’ Qr aitcr I Jnly 2001but on: cOntI"ICt bqsrs were BN

.e..

deemccl to- bc '1pp01nted on 1e

gular baSIS However they were held drsentltled f01 the;-:

\(L@ensronary bcnelrts It Was rurther contended that secnon- : 19 of thc Khyber'f::g st T

PaE’h\%Bl\hwa Civil Servants Act 1973 was further amended by the K_hybe

et g e e




T ‘._”Petmon No 1659 P/2014 decrded o, 27 11 2014 trtled Yaqoob Khan S/o Abdul-'f"..'}'l‘:

‘ : Manan~Versus Governrnent of Khyber Paldttunkhwa etc and Wnt Petltlon No, 3394- :

- .:‘.f s ‘44" On thc other hand the learned Asslst'\nt AdVOC’ltt. General Mr. Kabrrullahi g

. . ",*‘dated 30 07 2008 with, effect ﬁ‘om 01 07 2008 It was further contended that the-‘.' .. a

MR subsequently

ounscl ior the- appellant also relled unreportecl judgments of the Worthy Peshawar':. o

' ":'. Versus [hc St"rtc etc Wut Pctmon No 1590 ol 2014 demded on 11 09 2014 tltled I\/Ist':' :

anrlmt \\f/o Nrs.n Muh'unnmd Vcrsus-%mor Drsmot \ccountx Ofﬁcet & othcrs Wut'f_.; e

L Khattal( opposed the contentron of learned counsel for thc appellant and contended thatf' .

L the appell'mt was appornted as Class v Chowkxdar on pay of Rs 1200/- per month on iy

' "l_..-appellant was 1et1red on 04 10 2013 and the appellant served as regular ernployee onlyt"" e

- h

12 10 1995 'md the same" wrll be counted for pensron and grattuty etc. The leal'ned" '

. lhgh Comt in Writ Petition No 1 188 ot 2014 dccrded on 09 09 2014 titled B'lghr Sh'th—“ SR

P/2016 demded On 22.06. 2017 trtled Armr Zeb VerSus'The Dtstnct Aecount Ofﬁeer . P O .

B i

. Drstuct NOWShera ete. It v was further corxtended that in the present .service appeal the-{';' o ': Lo

not run and rehed in thts regard ‘ol 2002 PLC (C S) 1388 PunJab Serv1ce Tubunal and L

‘ .

prayed that the appeal may be acCepted iand the department may be dlrected to oonsrder:

<-lhe lcn;:th ot selvrce of thc 'tppcll'mt frOm the date of hlS appomtmcnt ancl p'ty R

. -“ﬁ..:pensronary benef ts to the appellant

ndhoc rchet ou (ir\cd) Vlde ordcr d‘ltcd 17 10 19\)3 md hc wWils 1egulanacd vrde o:du- SRR

: “w

lor f ive. years hence he 1s not entrtled for pensmnary beneﬁts In thrs regard he also:
’{%’3“' ehcd on: umeported Judgment of the Worthy PeshaWar Hrgh Court passed m Wnt PRV

Fet t,ror No 23 P/2015 dec1ded on 24 06 2015 trtred Sher Badshah S/o Am1r Badshah— ' ,5 _ :

wcre held entrtled for pensronary beneﬁts Therefore it was contended .

that thc servrce of the appcll'mt will be- eonsxdcred fxom the d’xteF of appomtment 1e“~'~' RN

departmental appeal was ﬁled ai'ter sonje delay but smce the servrce ‘appeal- pertams tor

the matte1 of pay, pensron and other emolument therefore the lrmrtatron does .not fore O

closed the rrght of the appellant accrued to hrm,rn such lrke rnatter ‘the hmrtatron does RN

: ' | N :;.1_.-_.,3:': ':A
Paldltunldlwa Crvrl Servants (Amendment) Act 2013 and the person selecied foT:;',.jf:_" )
e app0111t1nent on “contract hqsrs were declared to be deemed as regular emplOy and A




v
.

m yhi

a etoandPLD 1990 Suprel'rxeb'ourt ' L

P Versus— Sen‘rm Drsmct Accounts Ofﬁcer NoWshel

o ‘j_:‘page 7 19 and, prayed for dxsmxssal of apﬁcﬂl

o 5 We hwc hefnd the argumcnls and gone tln ounh the record averhble on ﬁle

6 Pemsal of the record reveals that the appellant was appomted as Class-lV o

l-Chowlud"u on p'ly of Rs. 1200/~-pe1 month on fi\ed pay under relevant rules on'.,;_ o

. 12 10 1995 The record further reveals that the servroe of the r1ppellant was regrﬂmxzed:f o

:?? on 30 07 2008 The rec

S 04 10 2013 but pensron and g1 atulty was not e\tended to the ﬁppcllaht

questron of entltlement of the appellam to the pensron, we, _would- .'

7 Regaldmg the
- lrke 10" 1ep10du0e the 1elevant rules of the West Pak1stan C1v1l Se1v1ces Pens1ons Rules, :

1963 below, as these would be advantageous I resolvmg the controve_rsy.- '

s “22 Begxnmng Scrvwe—

Subjeet to any specnal rules the sexvme of

penswn when he takes ovcr chaxge oi the
post to wlnch he 13- ﬁrst appomted i
Rulc.- 2.3 'Lempor*try 'md offxcmtmgiﬂ
~.uv|u,'_¢_,___~ ’lcmpm ny 'mtl oi*ltcmtméf:
Sy - scrv1ce sh'lll coum for pensmn as. mdxcated';'
‘ | below - N o
(0 Government sewants borne on Iemporary’,-‘_.
estabhshment who have rende1 ed more than

r iwﬁ‘mmmq;jﬁ: - o |
A & A Aorid A i ﬁve yeals contmuous tempomry sewlce for

the purpose of pensron or gxatulty, ancl

G 'lemporaly ancl otf'c1atmg serv1ce followed

'by eonﬁrmatlon shall also count for pensmn

5:)61 V!C‘w Top
’ PGShu W;Ll"

8 The rules 1b1d reve’rl that the serv

or giaturty . Tl o o
1ce of govemment servant begms to: quahfy for

o _‘-pcnsron flom the very ﬁrst day of h.lS/hel takmg over the charge, 1rrespect1ve of the faet

1,

he1 hls/hex appomtment and entry m to semce was temporary ot regula' 'It-ls also

. :':},:elear from sub—rule (i) that contmuous tempomry serviée' 'c')f a cw:] servant shall also be

s

o B ‘whet

) counted fox the pmpose of pensxon and gratuny and by \rlrtue of sub rule (11) temporary

: ,mrcl"ofﬁcmtmg servme followecl by confo*rmatlon shall be oounted for- pensmn and

i

AT S T

ord further reveals that the appellant was retrred from servwe on

Govemment servant begms to quallty for SO [ L



N
bl
o

We deem 1t a‘ppropnate to menhon here that questlon of mterpretatron and true

""‘;'.unpoxt to Llu. tu n pumon WAS: mu.ed belon, thc au!,n\t '\uptomc C‘outl of Pll\lb‘mﬂ m.

.

C'ISB tltled “Government of NWFP throuah Secretary to Government of

o ‘-'.(_ommume.ltmn & Works l)epmtma,nt l‘u.lmw:u \'

wherem xt was 11eld that:
b

.. N others (PLD 1973 Quprcmc Court of P'\lust'm 514)
“It must now be tal\en a8 weli settlecl_-"-" .
that a person who enters govemment serv1ce‘ s
| has also somethmg t0 look forward after lns S
u,lmmonl . ivhat 'mo cxllcd cotirement
benefits, grant of penswn bemg the most’_-,’.i-
. valuable of such benef ts It: 1s equal y: well™

o settled. that penswn hke salary of a crvrl-'::‘-f'f.

- servant: 1s no longer a bounty but a right'-:
N acqun‘ed after puttmg a sa’usfactory servwe; :
- - for the prescnbed m1n1murn penod A

fortlon 1t C'mnot be reducecL or refused_'»j

afbltfanly except 1o the extent and in the-'__,

manner prOV1ded in the relevant rules

10,7 In case t1tled “Secret‘try To Govt' cl)f the Pun]ab Fmance Department Vs M

Q'.lE-Ism'ul ’I’ayer and 269 others” 2015 PLC (CS) 2,96".

Palustan was pleased to held that the pens1onary beneﬁts 1s not a bounty or ex-gratla:
|

- ~w1th such law as rt is the vested nght and leg1t1rnate expeotatlon of. retlred civil servant

¥ by hlb rcbulmwntlon on 30. 07 200? Though thc appelhnt has| rondered temporary . LY

B 'servmc of more. than 5 years: andﬁ. months rne'unng thercby that as’ a whole he has more '

K "_'than 17 yefus service at his credrt By vxrtue of rule 7 3 as \voll as Chaptcr-l‘\l rule 4 4 of

SN

. lhc chl Paluslnn varl Sexvmcs PenSrons Rules, 1903 hc ]ms quallﬁcd the. plescnbcd' e

r"v- .

(f[ ";\, SGlVlCC for pensmnery beneﬁts, _therefore, the objecnons ralsed by the respondents 1s not ‘

r‘sm

ﬂt@ble and not supported by any mle or regulatxon Judgment of ho r ble Peshawar ngh A

«f’«'

NWFP-' -

l\’lnh mmtml Said l\!mn .md -

'e august Supreme Court of L

. »:payment but a nght acqulred 1n cons1cleratlon of past servrce Such nght to pensmn is T

conterred by law and cannot be arbltranly abndged or reduced except in- accordance

h ll In 1hc p1e>cnt case the '1ppell'mt was: 1nlt1'ﬂly '1ppomted on 1" lO 1995 followed S

‘ '.setvme for a contmuous perlod of tnore than 12 years and 9 months Serv1ce and regular .

g "._.:':'- = Coul't ni{}vlst Wajlhat case (Wnt Pet1t1on No 1590 P/2014), Bagln Shah’s case (Wnt L .

g o e

e m et 2Tk 4

LN ey e T d e e

cetmans T

s o L

™



. direct“ the Tespo

-' f’No. 1659 1>/2o14) and in Amlr ch casc s, (Wnt Peition No 3194 P/2016

: quoted as a Lelmcnce

12 In the light o

AR . . L
e SO

2 A :
) Pcmmn No 11‘5‘3 P/2014 Y'\qoob Khan case’s (Wnt Pctmon -
) may be )

f the above chscussmn Wc are constramed to accept the appeal aridi.
ndent- dcpartment to ﬁnahze the penswn case of th

neﬁts to hlm Partxes are Ieﬂ ,to bear the1r own | costs Flle be"»_-"

) '-.:..'glant pensmnaly be

.‘;Zj“consagned to ihe record room L L
. o i . . . . . . ..: - B Jo :'..”A..‘.

L ANNOUNCED
C 12102017

RPN

v ib(..,? / LVa

%

e aPPellant and RS




- TRIBUNAL PESHAWAR

-~ Inre

S.A.No. 1396/201¥§

BEFORE THE KHYBER PAKHTUNKHWA SERVICE

Sher Ghanl ........... oo e e s Petitioner
| N VERSUS
Govt. of KP through Secretary Finance and others
: ..Respondents
INDEX
S.No. | Description of documents. Annexure | Pages.
1. |Application for Addltlonal 1
i documents ]
2. | Affidavit. ‘ _ , 2 .
3. |Copy of letter to Accountant; . , 3
General dated 30.07.2008 _ o
4, |Copy of judgment of High Court 3 4-11
dated 09.09.2014 L
5. | Copy of grounds of WP No. 3394- 12-19
P/16 c
6. |Copy of judgment of High Court 20-31 |
dated 22.06.2017 D
Appellant
Through - %
Zafar Ali Khan
Advocate, Peshawar
Off: 214 Syed Ahmad Al
Building near Taj Autos
Sunehri Masjid
Road, Peshawar Cantt
0333-9349442/ 0313-9539269
Dated
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE ‘
TRIBUNAL PESHAWAR -
| Inre
S.A.No.1396/2018"
. NGy
Sher Ghani....e et .Petitioner
VERSUS |
Govt. of KP through Secretary Finance and others -
Respondents‘ o

APPLICATION FOR PLACING ON
RECORD THE BELOW MENTIONED
DOCUMENTS ON FILE.

Respectfully Sheweth;

1) That the above service appeal is pending
adjudication before this hon’ble Tribunal.

necessary documents WhICh are necessary for just

|
o . 2) That the appellant want to place on file some
|
decision of the case on merit.

|

It is, therefore, requested that the appellant
may kindly be allowed to place on file the attached

|
! documents for the just decision of Revision Petition

Appellant
Through

Zafar Ali Khan
Advocate, Peshawar




BEFORE THE KHYBER PAKHTUNKHWA SERVICE
' TRIBUNAL PESHAWAR

Inre

S.A.No. 1396/201§

Sher GRaN ..ot ev e .Petitioner

o VERSUS

Govt of KP through Secretary Finance and others =

Respondents .
" AFFIDAVIT

I, Sher Ghani S/o Aimal Baz Khan R/o Mohallah =
Mehrab Hayat Khan Village Bughdaan District Mardan

(Appellant), do hereby affirm and declare on oath that -

the contents of the accompanying Application are true
and correct and nothing has been concealed from this

hon’ble court.
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L
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. G@VEQ'NMEN? OF NWEP
7o FINANCE DEPARTMENT

y
g Wo: BOl/FD/1 22/7008 09/’
c Dated Peshawar the 30/7/2008

/ 1.

, 3 The Accountant Ge
i NWFP Peshawar

‘ Subject:- BUDGET Speecly: ‘dtf; ‘08 . CONVERSIQN OF FIXED PAY: CLASS-TV
INTO EGULARprﬂ P:FUND SCHEME, -
Dear Sir Fr t' ' I f

I am dltected to refe‘t' to your letter No H. 24{ )/Koh:stan/Vol II/851
. dated 18/6/2008 ‘on the' subJect nat ‘above and to clarlfy that all the Class-1v Fixed
Pay Ernployees have been regu aé,zed in-BpS-1 givihg th M {the - status .of Civil
Servant, . vith . effect -from 1% iy, -2008 " (bit- not from the date of " their
appomtments) as. per. “Provision of- Section 197 of the - Civil® Srvant Act 1973 (fead
‘with Ciyil Servants(Amondment) Act,s 2005) Under the. Act ibid, these emplayees,
_ are entitled for - Contributory Provadent Fund {C.p. Fund) rnstead of Pensuon/Graturty
[Y : and G.P. Fund.’ Since fength of sérvice.of-the. -employees was at variance; therefore,
l’ . iin. order- to meet the demand of natu uistice, ‘fixation of pay has beer allowed to
ot B ‘them W|th erre-ct from’ the dates ofgappomtment bnngmg thelr salatfes at par ‘with
the respective. 1ength of .service. * qwever, they shall.not, be entitled for arredrs of.
pay and ‘allowances, as clarified in Hie Instructions. So;f itis conﬁlmed that they are:
entitled for 'CP. Fund. instead Plensron/Gratmty ar"d GP and,, unless otheiwise:
p, ovrdea m the relevant Rul es/Reaula thl‘lS ;

;
H
{

; Yours faithifully,

.

it

Budget Ofrrcer-I

P

Endst No & Date even

'; }lance Depts c:rcu?ar letter No 801/1~22/200?-

e Coey is forwarded w/r to
aessaw acttont L' : S ;

GB/FD dated 29/1 2008 for :hform

ster,NWrP,Pes}nawar RS S :
tlon Otﬁ,cers in. NWFP “““
ads @f Attache Det
6). & The Reglst far, P
7
8\
9) -
10y .
11 )




JUDGMENT SHEET
IN THE PESHAWAR HIGH COURT,
JPESHAWAR .

JUDICIAL.DEPART MENT

JUDGMENT

. Date of healring F\(?f - OGE ‘) @ H

'Petltloner ’%G(‘\\;\,\ QM& \"\ \\l\\ /;\,1 g\i \\\r\‘vuf’\f“f; xf‘l"’“ *\ F\*

Respondgnt t Wh \-‘ﬂ ;: 3)\\ 1\(\\( }\'\\f\ok\(‘{ }\\4\ %\1«\{;

R e R e R R

NISAR HUSSAIN KHAN, J. instant petition has
been filed with the following prayer:-

“On a;:ceptance .of'this writ petifion,
" the éff.ic':e ofder NO.Pgnsibn-ll/B-3/2012- N
B/W-5/201.3;;14/168,- dated 3.”9,2.2014"
" may please be éebt‘h aside, and an
. Aappropriate»writ may&ileasg be is'sueldv
cfireéting the respondehts. to_ﬁ.ﬁalizé""

the ,pepsioh case of petitioner and he




be paid his monthly pens;on or any
other remedy deemed prOper in the

c:rcumstances of the case may also be

s

allowed.”

Petitioner has averred in his petition

:r : that he was initially appointed as Cooly on fixed pay
r'

BT
LA

um Righway Dijvision Peshawar on 31. 121995 and

hIS serwce was regularized with effect from 1.7.2008

d’ ultimately retired on 6.1.2013 from the

- gy

- r‘x\)“ )‘.’ whe

.. iGeneral office with the plea that the petitioner is not
2. '<~..~L"'_~’ ~

e of

en tltled -

for pension gye to’ lack of fuifiment of




3. ‘Respondents _in :Para‘-5 - of their

comments have stated that pensionary benefits are

not admissible to the ‘pétitioner under the ‘Rules

because he has only four years, 6 month and_4.da}?s

‘regular service on his éré‘d‘it.ASo'by v:’r~t.u_c=,{oic Finance

Department letter No.BO.1/FD/1-22/2008-09, dated

30.7.2008, he is not entitled o the pensionary

benefits.

)

_,\
R

o

o

-\

\

4. Learned counsel for petitioner aigﬁue’d_‘ _i‘hat' L

the Vresponc"ients 'hvav-e' ~W}ongly dis,crirﬁihételd'rhé
petitioner whefeas his. similarly placed c"oille‘agues'
have'been exte'n‘ded.th'e behefité of:_peqsfor-w and by
virtue of Rurle 23 of West _Pak}staﬁ Civi'l"lse-rvic'_‘ev“

Pensionary Rules 1963, he'is entitled for pénsi,ohéry '

benefits. o . “

ﬁv\.

“the contentlons of learned for pet:tloner and argued

e

‘that in-view of Section 19(2) of NWFP Civi] Se(vants o
Act, 1973, he'is not entitled to pensionary benefits.

Learned AAG vehemently oppgied""

EIPPE:

4,
/




6. We have scanned 'the“eh_tiré"n*iatetfiél _‘

available on file in the light of the arguments. of the

learned counseél for the parties.

7. ‘Admitted facts ‘of the case are that

' petitionar was initially appointed as Cooly on fixed -

pay in Highway Division, Peshawar on 31;12.'1995"_

" and his services were 'r-:egul.arized with effect from’

©1.7.2008, vide Nofification No.BO.1/1-22/2007-08,
- dated 29.1.2008. Later he was retireéd from séfyice,

vide office’ crder No.139/6-E, dated 7.2.2013 with

‘effect from. 6.1.2013. :Afte/-' retirement, ‘he -f)'iéd ‘

application - for peénsion and gratiiity to thé'.

concented office of Assistant Aéc'ouhtabt 'é’eh’eral

on 18.11.2013, which was pfocess'e_d..':l_-ldwievef,"i't

x

was returned on the objection of the Fiince

Department that petitioner did not have pfé;scribe_d o

i '

length of service qualifying hira for ‘péns:idn_ and

e

K3

gratuity on his credit, so was not entitled for

o™

pensionary benefits, vide their iett&¥ No. Pension-li/

O

=




i
2
3

o

e

B-3 /2012~B /W-5/2013-14/ 168, dated fl-9;2.2014,' The
petitioner has aiso raised question of discrimination
in Para-7 of the writ petition and the same has also .

nét ‘been‘ spetrr’fically- denied in their comr’nents‘_'a-ndf '

simply stated that since it pen‘ain.s“tvo the régord, N

hence no comments. -

To resolve the éontroVersy, Rulé, 2.3

of West Paklstan Civil Services Pensron Rules,

1963 is reproduc ed herem bOIow -

'-"_’Temborarv and 'ofﬂc fating serwce—Temporary

and offlcmtmg service shall count for pensron as

in d/ca tect belo Vii-

&

(i)

- Government™  servants * borne - on'

femporalyh establishnrent 'whlo hai/e V“

rendered more than f/ve years

contmuous temporary ser\qce shall

count such service for. _the purpose of

pension or gr;-gtuity; and ,

Temporary and off:cratmg service *

followed by : conf%mat;on shall a/so

count for pen ';/onger qraturtv

.




!

It is manifest from the ibid Rule that how temporary . -

| and officiating serv:icﬁe shall be _co'unfgq fof_ pens('on,

an.d-gratt‘/lity; It is elaborated ..7(1 ‘sub_-'rule(f)ujth‘a.t. five

‘years'. continuous temporary.  service of a civil

, ge.rva'nt shail count for the purposeé of pension and

gratuity and by virtue -of sub rule(ii) of ibid RUIeéé

- témporary " and . officiating service foIIoWéd “by

confirmation shall also count for pension and’

gratuity.

s

9 lIn the case of petitioner, he was

initially  appointed on - 31.12.1995. and was.

when he had rendered temporary ,SQW"CG for a

continuous period of 12 years and. six ‘months

regularized on 29.1.2008 with effect from 1.7.2008

followed by regular service of 4 years 5nd'six:.-

months. By virtue of Ru(e"2.3 of the Ibid Ruleé, ‘he

has qualified the.- prescribed requirement. for

ST

pensionary benefits as provided in West Pakistan

&

Civil Service Pension  Ruies,

UL ,n."?_&.{-ﬁ';:\&;;;:%?_\
R N Datmg,

T, T —e.
[ " IR, o
AT ) v

o

N\

Y

1963. Thus the




'objeciion raised by fhe Finat?ée’Depérftment. is no'tl-u

'tenable' wffich is n.o-t\ suppérted by'ahy.--R‘u_Ie;.bt""'

regulation.

10. . Beside that petitioner has specifically
‘averred in his petition that his similarly placed

colleagues who were initially appo;’ntéd on the fixed

pay and later on their services were regularized,

have been awarded benefit of pension bu:t-.'he ﬁas

been disc(irﬁinatéd; The resip'onden-t‘s in p‘avraﬁ-7. of
their .cortr;ments p have not spec:f:cally d':en'ie__a:'
allegation of thg !g.,)etitiqner and such 'evasivé. .ar')'s-wjer:' .
of th,e'respOndents amou'nft.s to admissidh. In view .
of the c.omman_a o'f_A'rtic)e-' 25 of the C.ons‘iitution of -

[slamic Republic of P,akistan,' 1973, honQy can 'bé,

.§

discriminated on any ground whatsoever, with ohly‘

*

exception that _én'intelligible différentia' can pe\‘

made. But it is not the case of respondents her_ej'h.‘lt\'

‘T

is a clear case ‘of discrimigation when. similarly

placed persons are treated dig:?rénf]y or differehtly

Ty, Tpuyees gre

%




placed are treated alike. ~ The “courts,being - the

custodién,are to safeguard the mal:enablenghts of B a
the citizens as ens';hrined m _the .‘(:I.‘Lbn's'titii:tion'_,;'_

Whene_veri’ any such infringenﬁehf of nghts:s
brought to the notice of.the court, that:stobe .
struck down. ' 'Here in the | fnstant case, smce

respondents héve' not denied_ discnmmatlon :ag:
averred in the -petitién, .ls'o fheir act of deprlwngthe B |

petitioner of his pensionary ;-'be'n,effté ‘is .' not

condonable and is liable to be struck down. .

10. Thus by _ écc'ep.ifing  the ‘:i‘n.‘stan't |
petition, the impdgned offiCe'o:ider_ {Jf ré%p?:ﬂ'de:nt_s
is set aside and they aré directed to ﬁr}alizé 'thé‘ o :  - R
- pension case of petitfoner ‘within _é period of iwo -

5

months positively.

Announced on ' : Z‘@M o

9" Sept., 2014. . = ¥ jJubpeE




#®  IN THE PESHAWAR HIGH COURT PESHAWAR -

27247

WRIT PETITION No. /2016

Amir Zeb,

Widower of Asiya Shafi,

R/o Fazal Ganj, Siace Mandi, ) o -
Risalpur, Dlstrlct No wshera........ FRTRR i el

- Versus -

L Tversmci Account Ofﬁcer, 4
District Nowshera. '

. 2. The Accountant General :
/Myber Pakhtunkhwa Peshawar -
\ The District Educatlon Officer (Female)
District Nowshera.

4. The Dlrectm - .
Elementary & Secondary Education Department _
Khyber Pakhtunkhwa, Peshawar :

5. The Secretary, -
~ Govt: of Khyber Pakhtunkhwa

Elementary & Secondary Educatlon Department,
Peshavar.

6. The Secretary, -
' Govt: of Khyber Pakhtunkhwa,
Finance Department, Peshawar...............c....... Respondents

| WRIT PETITICN UNDER ARTICLE, 199 OF . THE
A CONSTITUTI , )
1Eh Ay STITUT ON 'OF - THE ‘ISI AMIC - REPUBLIC oF

aPAKISTAN 1973 | %

eputy .éeg1st‘f°*
Respect;thlly'Shewe.t'h, - ST | TS Hih coun

3 SEP 2016

AT - WP3394P2016-GROUNDS L




4 i o : '
T o~ ._‘\ . 4 R . -'
_ - N ‘ . . )

@ , - .
‘ The concise facts ‘giving rise to the present writ petition are as under:- .
1.  That petitidner’s wife (Late) Asiya Shafi was appointed as PTC
on contract basis by an office order dated _28-02—2003_ '.
N - (A'nnexediA) passed by thz Executive. District Officer

Nowshera. FIn pursuance of which she assumed rhe charge of
. her duty after completmg the reqursrte codal formahtles The
respondent No. 3 had alsc maintained service- book of
petitioner’ s wrfe therein necessary entries have been made from

time to tlme C0p1es of the extracts of service book attached as
(Annexed-B)

2. That later on, the Khyber ‘P‘akhtunkh'wa Civil Se.r*;/'ants'
(Amendmer]t) Act, 2005 (IX of 2005) dated 23-07-2005 thereby
Section 19 of the Khyber Pakhtunkhwa C1v1l Servants Act,

1973 was substituted accordmg to w‘nch all the persons

#

appointed in the prescribed manner to a service or post on or
after the 1% day of July, 2001 till the commencement of this |
Amended Act but $uch appointments made on contract basis
shall be .deemed to have been appointed ' on regular basis.
Therefore the servrce/appomtment of deceased employee was
fully covered by amended law and thus.she was the regular :

empioyee of the Department. ~

3. - That on 31-07-2015 the wife of petitioner waa died during

service and in this regard an’ office o6rder was issued on

31-08-2015 (Annexed-C) by the resporident No. 3. In this
" connection a death certificate was also issued by the- Secretsry/—\/

Umon Councﬂ Kheshgi Payan’ (36) drstrlct Nowsl‘lera ddted /
10- 08 2015 fAnnexed-D) ;

———— o —

That petitioner/widower of Asi ya Shafi was the ]egal« helr so he .

apphed for obtaining the C Certificates of Successmn and

B R W - —aeas.

L
% - WP3'394P201 6-GROUNDS




éuardianship which were allowed by the Competent Courts of
Law after due process and then he apphed for the payment of

all admissible ret:rement amounts due against the department "

1nclud1ng leave encashment_, GP fund, benev_olent fund, Group

Insurance, gratuity and pension ‘etc. The amount of leave ,

encashment GP fund and other admissible funds were pand to
him but when the papers of pension were prepared by the office {
of respondent No. 3 and submitted in the office of respondent

No.1 that were r_eturned by the respondent t No.- 2 wlth the

m I - -

E——

f

X

i3

lb’-

W

~objection that she was not entitled to pensmnary beneﬁts bemg " [ C:‘

appomted on g_on;g_a_t_gt__l)!gsls v1de letter dated 307] 11-2015 (,p

~—

_..f.... L~

(Annexed-E)

Hence Petltloner bemg aggneved of the 1mpugned letter and

finding no’ adequate and efﬁcamous remedy is constrained to

file this petition on the following amongst ‘other grounds:-

grounds:‘

A.

That respondent No. 1 has misconceived the case of petitioner-.

and unlawfully denied to 'accept the papers of pension and grant

him pensionary benefits which:is not sustainable under the law.

That petitioner’s wife was regular and nermanerlt employee of
the education department and she was ‘entitled to pensmnary.
benefits on her retirement but unfortunately she was d1ed dunngi
service and now petitioner is entitled to receive such benefits
which was denied on frivolous and baseless grounds by the

respondent No.1 which is unfair, unjust, illegal, mala fide and

not tenable under law and rules on subject.

FKID 1o AY




L e S - S
- pe @ C.. The order of refusal of resporidents for not granting the pension S

\ elong -with other- benefits is perverse and against _the'SettIed ‘

principle of law and justice _and as such is liable to be set aside.

D. That in the SImllar cases thls Hon'ble Court has allowed the Wnt ‘
petitions thereby declared the legal heirs of deceased employees '
entitled to the penswnary beneﬁts on the same point. of law.

Coples of Jddgments are attached as (Annexed-F & G).

:It is therefore humbly prayed that thrs Hon'ble Court may be
pleased to:-

()  Declare the irhpugned | letter dated 30-11-2015 as illegal,
perverse, without lawful authority, of no'leg:el effeCt,_in'effectiye:

on the rights of petitioner, mala fide and liable to be s.et' aside..

(i) Direct the respondents to entertain the papers of pension of the '
deceased wife of petitioner and release the pensron and other

benef_its to petitioner/widower wrthout any delay.

(iii) Any other relief as deemed appropnate in the cnrcumstances of |

case not spemﬁcally asked for may also be granted to

petitioner.

- Through / |
| Khush Dil Khan

Ocate,

Supreme Court of Paklstan |

~ Dated: £)-/09/2016




e S ! CERTIFICATE

Certified on insﬁuction that petitioner has not. previously
moved this Hon’ ble Court under Article 199 of the: Constltutlon of the

Islarmc Repubhc of Pakistan, 1973 regardmg present matter. .

t - s

Khush Dil Khan
Cate, Peshawar

List of Books
1. - The Constitution of the Islamic Repubhc of Paklstan 1973.

2. Servnces Law

' NOTE'

1. Three spare copxes of the Writ Petition are enclosed ina
' separate ﬁle cover.

2. Memo of addresses is also attachéd. o N |

Khush Dil Khan

LA

qhawaf High' Court
4 0CT 2017

" WP3394P2016-GROUNDS \
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o IN THE PESHAWAR HIGH COURT PESHAWAR

23957

W.P. No. /2016

-

Amir Zeb, - :

Widower of Asiya Shafi,

R/e Fazal Ganj, Sia¢e Mandi, _ L
Risalpur, District Nowshera............ v ......Petitioner

Versus

The District Account Officer, o
District Nowshera and others........................ Respondents

AFFIDAVIT

I, Amir Zeb, R/o Fazal Ganj;, Siace Mand_i,-R’j_salpur; District |
Nowshera, do hereby solemnly affirm and declare on oath that the
contents of thlS writ petition are true and correct to the best of my -

knowledge, and nothing has been concealed from this Hon’ble Court.

ﬂ%

Deponent
Identified by . - ' - -
- ""‘;“"""éyéﬂ'“ﬁ“‘ ------ o ) _' . N ' ;P
\/ B : Certified tia i oovy s wes v Mad oo solemnl: -
Khush Dil Khan Afirmation b o it s ‘.”-“;‘;.""2"5?( """" .
ate, Peshawar : day of.... cf"/ -------- AE 5 UL o

sto. fddd#. 4%@ IR e ,...
who/w it - ,%%M/;A

Whotspm..o. by Matloven, SQ ¥

?/f s

DA nmimissfoner
Soahawnd, et Lot v«\trnvar,
. -:..nw-\r-w-r ol Ty —

[ [ ' ‘
;l }ﬁ\‘\% S ;i
o ——— = ad :\

, WP3394P2016~GROUNDS '




IN THE PESHAWAR HIGH COURT PESHAWAR " o

wend 2 7

-

/2016

. Amir Zeb,
Widower of Asiya Shafi,
R/o Fazal Ganj, Siace Mandi, .
Risalpur, District Nowshera........ vosve us ereeentannte Petltloner

Versus

The District Account Officer,

District Nowshera and chers..;....;.......;....77..Respoadenté |
ADDRESSES OF PARTIES
© Amir Zeb,
Widower of Asiya Shafi, :
. R/o Fazal Ganj, Siace Mandi, , ST
Risalpur, District Nowshera............. ....... R Petmoner
Vet'sus

The District Account Officer,
.Disttict Nowshera.

The Accountant General,
Khyber Pakhtunkhwa; Peshawar.

The District Educat;on Of icer {Female)
District Nowshera. : - :

The Dlrector

Elementary & Secondary Education Department
Khyber Pakbtunkhwa Peshawar

The Secretary,
Govt of Khyber Pakhtunkhwa

Elementary & Secondary Education Department .
7shawar

WR3394P20168-GROUNDS l




Co % " 6.. The Secretary, ; C : . o

Govt: of Khyber Pékhtunkhwa-, '
Finance Department, Peshawar...............c....... Respondents

N . ioper
Though /N
Khush Dil Khan -
ate, -
o Supreme Court of Pakistan
Dated: A~ /09/2016 T
!




Petitioner(s):- Amir Zeb Widower of Mst. Asiya Shafi by |

Date of hearing:- 22.06.2017

IN THE PESHAWAR HIGH COURT
: PESHAWAR,

[Judicial Department].

Writ Petition No.3394-P/2016 -

Mr. Khush Di! Khan, Advocate.

)

};;{espondeht (s):-The District Account Officer, Nowshera & 05

~others by Syed Qaisar Ali Shgh AAG.,
. JUDGMENT |

ROOH-UL-AMIN KHAN J:- Through this Common
judgment we, propos_e to .decide the followmg

Constitutionﬁ] 'Petitior”lsv, filed under Article 199 of the

Constitution of Islamic Republic of Pakistan, 1973

(the Constitution), as identical questions of law and fagts .
are involved therein and the writ soﬁght by the petitioners
is also one and the same.

1. Writ Petition No.3394-P/2016
(Amir Zeb Vs District ‘Account Officers Nowshera '
etc)
2.  Writ Petition No.2867-P/201 6
~ Mst. Akhtar Bibi Vs District Education Officer (M)
.. Kohat etc).
3. "~ Writ Petition No. 3143~P/2014
~ (Mubammad Shah Zaib etc Vs Govt of Khyber
Pakhtunkhwa through Chief Secéretary and others)
4, Writ Petition No.2872-P/2014. '
Hakeem Khan through LRs Vs Govt of KPK
through Sectary Elementary & Secondary
Education, Peshawar etc)

5. Writ Petition No.1339-P/2014

- (Mst. Rani:Vs Sub-Division Education Officer etc).
6. Writ Petition No.55-P/2015

(Mst. Bibi Bilgees Vs Govt of KPK through
Secretary F inance, Peshawar)




2
2. Amir Zeb petitioner in W.P. No.3394-P/2016 is the
widov'ver‘ of l\/.let. Asiya Shaﬁ_ (late). His grievance is that
on 28.02.2003;', his"wife‘.‘ as lnitially appointed as PTC on .‘
contract basis and, latter on, hy "virtue of 'Khy'b'er'
Pakhtunkhwa Civi 'Ser\f;ints (Amendment) Act, 2005, her
service was regularizeel.- : .On 31‘07.2015, during her

service, she met her natural death, therefore, he being hef

- widower/LR applied for payment of her all admissible

‘/l/

retirement  benefits, in pursuaﬁce \;'vhereof leave
encashment GP fund and other adm1351ble ﬁmds were 'pald | -_
to l‘um by the respondents, but hrs pension claim was..
refused by the respondents on the ground of lack of
prescnbed length of her regular serv1ce excludmg the
penod of her servnce on contract hehce this petmon

3. Mst. Akhtar B1b1 the petltloner in Writ Petition |
No.2867-P/2016, is the widow of (late) Lal Din Class-IV
employee. She has averred ln‘her writ petition that her late
husband was 'inlitially Aalpp‘ointed as ‘Cho'wkida‘r~ on
0l. ]0 1995 on contract baSns, however, later on, his service

was regulanzcd vide Notlﬁcat:on No BO1-1 22/2007-08

- dated 05.08. 2008 On . 15 0s. 2010 the deceased dled'

during his servxce, O she applied for her penswn but t_he |

‘same was refused to her on the ground that the regular.. .

service of the deceased employee wals less than the -

. prescribed length of regular service, hencef, this petitioh..




@ ;‘;r

3
4. Muhammad Shah Zaib and Muhammad Afnan

Alam 'are the’ LRs’ of deceased Fakhar -Alam Their

© grievance is *hat thelr deceased father was appomted as .

Chowkidar o on 13. Ol 1998 in Mother Child Hea]th Centrc'j
Tank, who, later on, durlng his service was murdered for _ "
which FIR was reglstered against the accused PCUUOHCI'S"
applied for retirement of the deceased. Yide th‘iﬁcation-

dated 31.12.2013, the deceased was retired from service on

~account of his death w.e.f. 21.10.2013. The family pension

- of the deceased was prepared and proceseedr hcweVer the

same was reﬁrsed to the pctmoners, hence this petmon

3. Petmoners in Wnt Petmon No. 2872-P/2014 are
the LRs of deceased Hakeem Khan Class-lV employee
who died during pendency of the instant writ petition.
Grlevancc of the petrt:oners 1s that Kthelr predecessor was
appointed as Chowkldar on ﬁxed pay in Educatlon
Department on 24.04.]993_. V:de order dated -2-9.01.2008,
service of the deceased alongwrth hrs counterparls was.
regularrzed by virtue of - Khyber Pakhtunkhwa ClVl] |
Servants (Amendment) Act 2013 w.e.f. 30.06. 200] On

attammg the age of superannuatron the deceased got

| retlred on 31. 12 20]2 80 petmoner applled for grant of his

pensron but the same was reﬁzsed hence, thls petmon

6. Mst. Ram petmoner ‘in - Writ Petition

No.1339-P/2014, is the wrdow of Syed Imtra7 Ali Sheh- |

(late) Class-IV employee. She has averred in her writ

1
A - o
WP3394P2016-Judgements : '




4

petmon that on 15.01. 1996 her Jate husband was appomted, :
as Chowkidar m the respondents department on. adhoc :

basis/fixed pay, whose servrce was, later on, regularrzed on .

30.07.2008. Durlng his semce the deceased met his

;natural death on 15..01.2912, hence,_the petitioner applied |

for her pensionary benefits, but the same was refused on

the ground that though service of the deceased was

regularized but without = pension gratuity, hence, this. ’

petition.

7. Mst. Bibi Bilqees, petitioner in Writ Petition

No.55-P/2015, is the widow of Saif ur Rehman deceased.

Her grievance zs that her deceased husband Was-ini"lially

appointed as Chowkidar on 09.07.1995 in Public Health ,'

Department Nowshera on contract basns, however hls

servrce was regulanzed on Ol 07. 2008 The deceased died
durmg his servrce on 05 05.2012, so when petltloner

applied for his pensionary ben_eﬁts, the same was refused

to her on the ground that the deceased was 'l‘ack'ing the

prescribed length of regular service, hence, this petition.

8. Respondents in the above writ petirions' have filed
their respective Para-wise comments wherein they have
admltted the fact that the pensrons have been refused to the
pet:tlonersﬂ.Rs of the deceased employees because they
. were lackmg the prescnbed length of their regular servxce

whereas period of adhoc or contract servrce cannot be »

counted towards regular service for the purpose of pensron -




v The learned Addl. A.G. also questioned the maiﬂtainability of

the: writ pelitione on the ground that section 19"(2)_of the
Khyber PakhtunkhWa Civi!.Servant Acts deal with right of .
pension of deccased civil servant, which ‘squarely falls in
Chaptler-ll, .peftainin‘g to, ::t"enns and conditions of' Sefvice;
‘,.therefore, jurisdiction of thls Court under Artiele 212 of the
' C'ons\titutio;llis barred. ‘ '-
9. Having heard the arguments of learﬁed _counsel, for . .
the paniee, r.ecoro depicts that undisouteoly tﬁe'deeeasedl )
employees were the  Civil Servants and instant ._Writ'
petitions have beeri filed b'jv the'ir LRs qua their oensions.
Since the controversy pertains to pension of the deceased ,
employees whlch accordmg to the contenuon of wonhyv
Law Ofﬁcer as one of the terms and condmons of a cml :
servant under sectlon 19 (2) of the Civil Servants Act,
’19'73 hence, before determmmg the ellglblllty of the
deceased employees to the pens:on or otherw1se we, o o
would like to ﬁrst meet the legal quest1on qua
maintamablllty of the mstant writ petitions ori the ground
‘of lack of jurisdiction of thls Court under Amc!e 212 of B ‘
the Constxtutlon To answer the questlon, 1t wou]d be_‘
' advantageous to have a. look over the definition of “Cwnl
‘//Servant” as c.ontemplated under section 2(b). of Khyber'

6 Pakhtu-nkhwaf' Civil Servants Acts, 1973 and section 2 (a)

of Khyber Pakhtunkhwa ‘Service Tribunal Act, 1974. For

the sake of convenience and. ready reference, - definition

oD
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A ? given in both the Statute are reproduced below one afier
| ® } the other
X , J 42(b) “civil scrvant” means a person who, is a member -
' -of a civil service of the’Province, or who holds a civil
post in connéctién with the affairs of the Province, but
) ‘/? does ‘ot include---
s i (i) A person who is on dcputatlon to the Province from the'

Federation of any other Province or other authority;

(i) A person ‘who is employed on contract ‘or on work ‘charged
basis, or who is paid from contingencies; or .

(i) A person who is a “worker” or “workman” as defined in the

‘ Factories Acf, 1934 (Act XXV of 1934), or the Workman 5
Compensation Act, 1923 {Act VII of 1923)". '

f‘S.2(a) “Civil Servant” means a person who is or has
" been a civil servant within the meaning of the Khyber
Pakhtunkhwa Civil Servants Act, 1973 (Khyber
Fakhtunkhwa Act No.XVIII of 1973); but does not include
a civil servant covered by the Khyber Pakhtunkhwa
Subordmate Judlerary Serv=ce Tribunal Act, 1991;]

As per the definitions of a “cnvnl servant” given in the two
Statutes referred to above, the petiiioners neither holdmg "
any civil post in connection with the affairs of the Province
nor have.been remained as civil serv'ants; thus, de hbt fall
within the definition of “c?vil servant”. :
(R Though section -1 9(2) of the; Khyber Pakhtu:nlthwa'
Civil Servants Acts, 1975,, in the event of death of a civil
servant, whether before or after ret‘iArement cenferred a
rnght t)f pensnon on hns/her famlly who shall be entlt!ed o
recelve such pension or grafmty or both as prescribed by
Rules. It is also undeniable fact that pension and gratuuy

. fall within the ambit of te'ms and condmons of a civil

Q ‘/ / servan, but a legal questlon would arise as to whether the

V}/ .lega! herrs ie. ram:ly ofa decease‘d civil servant would be’
compe tent to agitate hls/her/therr gnevance regardmg

pensron before the Servrce Trrbunal partlcularly, whe
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hc/s}{e/they do not fall within the definition of Civil

¢ ‘ ' Servant. The Service Tribunals have ‘been cons‘titu‘ted '

Ry

o under :Arﬁcle 212 of the C(')nstitution for dealing with the

_ grlevances of cml servants and not for their ]egal heirs.
gy

!  The questlon regardmg ﬁlmg appeal by the Iegal heirs of
deceased S: em] servant and _]unsdnctlon of Serv1ce
Trlbunal cropped up before the Hon’ble Supreme Court in
case tltled “Muhammad Nawaz Speclal Secretary ‘
Cabinet Division through his Legal Heirs Vs"Mmlstr"y |
of Fihancc _Government -of Pak.istan 'th‘rough its |
Secro:;ary Islamabad” (12'91 SCMR 1192), whic_h‘»was'
set at naught in the followin_;g words:- -

A ‘civil'servant’ has been defined in section
- 2(b) of the Civil Servants Act, 1973. A right
- of appeal under the Service Tribunals- Act,
1973 has been given to a civil servant
aggrieved by any final order whether original -
- or appellate made by a departmental authority
- in"respect of any of the terms and conditions
of his serve. The appellants admittedly are the
legal heirs of the deceased civil servant and
there being no provision in the service
Tribunals Act of 1973 to provide any remedy
- to the successors-in-interest of a civil servant,.
the learned Tribunal, in our view, was correct

in holding that the appeal before it stood.
i'abated and the same is hereby mamtamed”

In case tltled “Rakhshinda Hab:b Vs chcrat:on of Paklstan
and others” (2014 PLC (C S) 247), one’ Hablb ur Rehman

Dlrector General in Ministry - of Foreign Affalrs, aggneved by -

his supersess:o.1 ﬁled appeal before the worthy Servuce
Tribunal, but unfortunately, §ur1ng pendency of appeal he died,

therefore, . his appeal befd}e the Federai Service 'Tribunai

Islamabad was abated Rakhshmda Hablb the wzd VR o
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deceased then filed constitution petition No.1021 of 2010

before the Islamabad High Court, but the same was dismissed -
vide judgment dated 13.06.2013, against which she preferred

aforesaid appeal before the »I:I-on’ble SUprende Court,.'wh.i'ch'was -

allowed and it was held by the worthy:apex court that:- g

““That cixdl servant could not be pre_moted after his
'death, h,o&vever p'ensi‘onary benefits of promotio'n
cou!d be extended to the Iegal heirs of the -

deceased cmployees

1t. - Going thrbugh ti:ne law on the subject and deriving .

wisdom from the principleslaid down by the Honble apex

Court in the judgments (su:pra), we are firm in our view
that petitioners/legal heirs of the deceased employees have

locus standt to file these petmons because the pensionary

beneﬁts are mherltable whlch under sectlon 19 (2) of the -
Khyber Pakhhgnkhwa Clvil Servant Act, on the demise of a

civil servlar;!ié, }devo-]"ves upon .the legal heirs. The -

petitioners, as stated e'a_rf‘l‘ier, being LRs of the deceased.

civil servants do not fall within. the definition of “Civil

Servant”, and they having no remedy under section 4 of

the Service Trlbuna! Act to ﬁle appeal before the Service

Trlbunal the bar under Amcle 212 of the Constltutlon is

not attracted to the writ petitlons filed by them and this;

Court under Article 199 of the Constitufioh is vested with

the jurisdiction fo entertain their petitions. Resultant]y, the

.
t

objection regardmg non-mamtamabrhty of the petitions _

stands rejected _ , ]
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: 12. . Adverting to question of entitlement of the“;

l,} deceased employees to th'e ipensfion we, would lil(c ~to
}J reproduce the relevant rules of the West Paklstan Crv:l.
h; Servrces Pensnons Rules, - 1963 below as these ‘would -

rd
W

- advantageous m_re_solvmg the controver_sy:-

“2.2. ‘Beginning of service- Subject to
any .special . rules the service of.
Govemment servant begins to qualify for )
pension when he takes over charge of the '

- post to which he is fi rst appointed.”

Rule23 Temporary and officiating

servnce—Temporary and  officiating .

service shall count for. pension as
indicated below:- :
(l) Government servants borné on temporary

- establishment who ‘have rendered more

than five years continuous temporary

service for the purpose of pensmn or

‘ gratuity; and

(ii) Temporary and offi cnatmg service followed

by confirmation shall also. count for
“pension or gratulty ’
13. The rules ibid revea! that the service of
government sefvant begins to qualify for pensxon from the
very first day of his/her takmg over the charge 1rrespecuve
of the fact whether_ hls/her appointment and entry in to
service was temporary or regular It is also clear ﬁ'om
sub-rule (1) that continuous temporary servnce of a civil |
servant shall also be counted for the purpose of pensron and
gratuity and by virtue of sub rule (n) temporary and
o /off c1atmg service followed' by conﬁnnatlon'shall be

counted for pension and gratuity. It is undenioble fact that -

the NWFP erl Servant (Amendment Blll), 2005 was

FESTED

a1 Aigh Court

passed by the provincial assembly on 5"‘ July 2005
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assented by the Governor of the Provmee on 12" July 2005

whereby section 19 was amended and all the employees of

the Provrncral Govemment selected for appomtment in the

prescrlbed manner to the post on or aﬁer * day of July .
2001 but on contract basrs were deemed to be appointed.

on regular basrs. They were declared Clvil Servants -

however, were held dlsentltled for the pensronary beneﬁls

Section 19 of Khyber Pakhtunkhwa le Servants Act, .

1973 was further amended by Khyber Pakhtunkhwa Crvxl

Servants (Amendment) Aet, 2013. The text of section 19 4)
(proviso 1 and 2) are reproduced as below:-

“Provided that ihose who are appomted inthe
prescribed manner 1o a service or post on or-
after the I° July, 2001 till 23" July, 2005 on
contract basis shall be deemed 1o have been

_ appointed on regular basis: :
Provided further that the amount of
- Contributory Provident Fund subscribed by
the civil servant shall be transferred to his
- General Provident Fund.”

14. From bare reading of section 19 of Amendment

Act, 2005 and 2013 respectively, it is manifest that the

persons selected for appointment on contract basis shall be.

deemed as regular employee_and _subsequ_ently were held. .. - V-

entitled for pensionary ‘benefits. The deceased employees

have completed the prescribed length of service as their

service towards pension shall be counted from the first day .

of their appointment and not from the date of regularization

of their service. -

el NS

-t Tee.
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15. We deem it appropriate to mention here that =
question of interpretation and true import of the term -

pcnsiolh was raised before the august. Supreme Court of

H

Pakistafn in case titled “Gov-ernment'of NWFP th‘ro‘ugh.

Secretary to Government of NWFP Communication &

Works;' Department, Peshawar Vs Muhammad' Said =

Khan énd others (PLD 1973 Supreme Court of Pakistan .

514) w:hgrein it was held that:

- "It must now be taken as well settled that a

- person who enlers government service has
also something 1o look forward afier his
retirement ‘to what are called retivement

- benefits, grant of pension being the most
valuable of such benefits. It is equally well
settled that pension like salary of a civil
servant is no longer a bounty but a right
~acquired afier putting a satisfactory service
Jor the prescribed minimum period. A
Jortiori, it cannot be reduced or refused-
arbitrarily except ¢ the extent and in the -
manner provided in the relevant rules.

16. In case titled “Secretary to Govt: of the Punjab,

Finance Department Vs M. Ismail Tayer and 269

~others” 2015 PLC (CS) 2.96, the august Supreme Court of

Pakistan was pleased to held that the pensionary benefits is
not a bounty or ex-gratia payment but a right acquired in

consideration of past service. Such right to pension is

conferred by law -and cannot be arbiﬁrari]y abridged or

reduced except in accordance with such law as it is the

vested right and legitimate expectation of retired ci

servant.
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B 17. .For what has been discussed above, we by

B departments to pay pension of the deceased empioyees to
the petitioners/LRs of the deceased.
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