. ' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

SERVICE APPEAL NO. 23/2018

Date of institution ... 27.12.2017 .
- Date of judgment ... 03.10.2019

Muhammad Jamil Khan, Ex-Chowkidar son of Ghulam Haider
Resident of Landi Bala Tehsil & District Peshawar.

(Appellant)
VERSUS
. Director General Health Services Khyber Pakhtunkhwa Peshawar.
2 Secretary Health Department Khyber Pakhtunkhwa Peshawar.
3. Administrator Lady Reading Hospital Peshawar. ' B
. (Respondents)

APPEAL,_UNDER_SECTION-4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED -
ORDER DATED 14.06.2017 OF DISMISSAL OF THE APPELLANT
FROM SERVICE AND REPRESENTATION OF THE APPELLANT

IS TILL NOT DECIDED SO FAR.
~ Mr. Muhammad Ibrahim Khan Chamkani, Advocate ... Forappellant. -~ = ...
‘Mr. Riaz Ahmad Paindakheil, Assistant Advocate General ..  For respondents. -
. Mr. MUHAMMAD AMIN KHAN KUNDI - . MEMBER (JUDICIAL) -~ . -
o %\ MR. AHMAD HASSAN . .. MEMBER (EXECUTIVE)
5 JUDGMENT
?
A MUHAMMAD AMIN KHAN KUNDI, MEMBER: - Counsel for the

“appellant and Mr. Riaz Ahmad Paindakheil, Assistant Advocate General for the
respondents present. Argument§ heard and record perused. |
2. Brief facts of the case as per present serviée appeal are that the appellaht
: was aﬁpoinfed as Chowkidar in Health Department vide order dated 1.8.02-.1986 |
, . o "~ and was performing his duties regularly. He was involved in case FIRN({). .450 |

- ,_dated-. 08.06.1999 under section 302/324/34 PPC PS Pustakhara. He was

. 'anfested on 16.04.2015 in the aforesaid case. On conclusion of trial, he was

~acquitted vide detailed judgment dated 12.01.2017.-The appellant filed*
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. o ~ departmental appeal to the competent authorify on 19.64.2017. for joining his
o duty, the Deputy Medical Superintendent Administrétion sought opinion ‘from . B
~ the Director General Health Services Khyber Pakhtunkhwa Peshawar vide letter
No. 13222/LRH/E-IV dated 02.05.2017 to the effect that the appellant was
appointed in the hospital as Chowkidar on 18.02.198‘6. About 18 years ago, he
was involved in a murder case ftem 08.06.1999 and now he has been acquitted .
by the trial court. The Assisfant Director (P-II) Directorate Generé;l ﬁealth
) A“Ser',vice's, | Khyber Pakhtunkhwa Peshawar directed the Deputy Médical
Sup¢rintendent (Admin) LRH/MTI Peshawar to subfnit fufl background of the
case as well as sex;v‘ice documents of the appellant - vide lett’er' No.
'11833/Personnel  dated 24.05.2017 but again the D_eputy | Medical
Superintendent (Admin) LRH/MTI Peshawar write a letter No. 17818/LRH/E- .?'_
IV dated 14.06.2017 that no record of the appellant is available as he. remained o
~ absent for a long period i.e 08.06.1999 till now. It was also stated g in the

said’ letter that the Budget & Account Officer LRH also reported that sérvice

- book of the appellant was not found as it is very old. The respondent- -

.m,.
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department has not decided that departmental appeal dated 19.04.2017 within

the étipulated period of 90 days hence, the present service appeal.

3. Respondents were summoned who contested the appeal by filing V\:/ritten
reply/comments.
4. - Learned counsel for the appellant contended that the appellant was

serving as Chowkidar in Health Department. It was further contended that he
was falsely involved in the aforesaid criminal case. It was further éontende_d that
‘after criminal trial, the appellant was hon’ble acquitted by the Trial Couft vide |
Jjudgment dated 12.01.2017. It was further contended that neither departrﬁental
proceeding was initiated by the respondent-departmeﬁt against the appellant nor
he was dismissed or removed from service by the respondent-department and

Nt AN Y

the appellant is still a civil servant. It was further contended that after acquittal,

Nt




the appellant reported for joining his duty but he was not allowed by the

- respondent-department to perform dﬁty therefofe, the appellant filed

departmental appeal dated 19.04.2017 for allowing him to join duty but thé -
same was also not responded therefore, prayed for acceptance of appeal. It was

also contended by the learned counsel for the appellant that the appellant was

~ having 13/14 years service in his credit but the respondent-department has not,

considered the same.

5. On the other hand, learned Assistant Advocate General for the

-'respondents opposed the contention of learned counsel for the appellant and

contended that the appellant was appointed as Chowkidar vide order dated
_18.02.1986. It was further contended that he was involved in the aforesaid '
criminal case on 08.06.1999 and was arrested on 16.04.2015. It was further - -

contended that the appellant remained absent for a long period. It was further

contended that the appellant was to be retired in the year 2014 as per his o

- National Identity Card his date of birth is 1954 therefore, he is not entitled to be

reinstated in service and prayed for dismissal of appeal.
6. Perusal of the record reveals that the appellant was appointed as
Chowkidar in Health Department vide order dated 18.02.1986. The record

further reveals that he was involved in criminal case vide FIR No. 450 dated

08.06.1999 under section 302/324/34 PPC PS Pustakhara Peshawar. The record - -

further reveals that he was arrested by the local police on 16.04.2015 as
revealed from the certificate issued by the Superintendent Central Prison Jail.
The record further reveals that the appellant was acquitted by the competent

court vide detailed judgment dated 12.01.2017. The record further reveals that

* neither any departmental proceeding was initiated by the respondent-department

against the appellant nor he was imposed any penalty of termination or removal |

from service. The record further reveals that after acquittal, the appellant filed” . |

application/departmental appeal on 19.04.2017 but the same was not decided by o




. “the respondent-department therefore, in such circumstances-when neither any
departmental proceeding has been initiated against the api)ellant nor he /has/ been
imposed penalty of termination/removal by the respondent—départment and he . .
.also having 13/14 years service in his credit, we deem it appropriate to direct ‘
the departmental authority to decide his application/departmental appeal dated ::»
19.04.2017 Withi_n a period of 90 days from the date of copy of receiviﬁg of this

| 'judgmént with further direction to also provide opportunity of personal hearing

to the ai)pellant before disposing of said application/departmental appeal dated »" R

19.04.2017 and thereafter if the appellant was aggrieved, he is at liberty to file
service appeal subject to all legal objections. Parties are left to bear their own

costs. File be consigned to the record room.

ANNOUNCED
03.10.2019 '

MUHAMMAD AMIN KHAN KUNDI)
. MEMBER

MEMBER




\5 Seryice Appeal No. 23/2018

©20.08.2019 Appéllant alongwith his counsel and Mr. Riaz Ahmad Paindakheil, i
~ Assistant AG for the respondents present. Learned counsel for the appellant .
submitted rejoinder, which is placed on record. Learned c‘ounselj' for the
appellant also requested for adjournment for arguments. Adjourned f[Q

03.10.2019 for arguments before D.B. L ' ' '

(Hus§§in Shah) (M. I%(han Kundi)

Member B Member

03.10.2019 : Counsel for the appellant and Mr. Riaz Ahmad Paindakheil,
- Assistant Advocate General for the respondents present. Arguments,hea_fd o
and record perused. ' | o
Vide our detailed judgment of today consisting of four pages plaéed‘ _". o
on file, we deem it appropriate to direct the departmental authority to
decide his épplication/departmental éppeal dated 19.04.20ll7 within a ‘
period of 90 days from the date of copy of receiving of this judgment with |
further direction to also provide opportunity of persona hearing fo the | )
appellant before disposing of said application/departmental appeal dated
19.04.2017 and thereafter if the appellant was aggrieved, he is at liberty to : o
file service appeal subject to all legal objections. Parties are left to bear -
their own costs. File be consigned to the record room. R
ANNOUNCED Mﬂmwe //%4 4 t ;,
(MUHAMMAD AMIN KHAN KUNDI) s
' MEMBER

AHMAD HASSAN)
MEMBER




02.05.2019

- 21.06.2019

o %
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Appellant in person and Khan Said, . L|t!gat|on Ofﬁcer for

respondent.No. 3 alongW|th Mr. Usman Ghani, District Attorney fo

for the respondents present.

The representative of respondent No. 3 requests for further B

time to submit the requisite reply on the ground that the

personal file of appellant stands misplaced at the office. In the |

interest of ]USt!CG another opportunity is given to the
respondent No. 3 who shall posntwely submit the reply on next
date of hearing failing which the defence of the respondent will

be closed.

Adjourhed to 21.06.2019 before S.B.

Chair

Appellant. alongwith his counsel andN Mr ablrulldh
Khattak, Additional AG alongwuh Mr., Saleem Taved Lmocmon‘

Ofﬁcer on behalf of respondents No. 1 & 2 present. Para- VVISC‘~

comments on behalf of respondents No. | & 2 has already becn o

submitted. None present on behalf of respondent No. 3 therefore, |

respondent No. 3 is proceeded ex-parte. Case to come up for

rejoinder and arguments on 20.08.2019 before D.B.

‘Member

. \ . ! .
(Muhan%mm Khan Kundl) . o "



14.02.2019

02.04.2019

No one present on behalf- of appellant. Jaffar Al
Assistant representative of respondents Né).l & 2.and Khan -
Said Superintendent for respondent No.3 present...Written |
reply 'submitted on behalf of respondents No.i & 2 while
the reply of responaent No.3 is still aWaited. Representative
of the respondent No.3 seeks time to furnish ‘Written
reply/comments. Granted by way of last chance. To come
up for written reply/comments behalf of respondent No.3

on 02.04.2019 before S.B. _
RGPS

Member

Couﬁsel for the appellant present. Mr. Kabirullah, Addl:
AG alongWith Mr. Khayal Muhammad, Legal Advisor for
respondents present. Written reply on behalf of respbndent no.
3 not submitted. Requested for adjournment. Another last
opportunity granted. Case to come up for written reply of

respondent no.3 on 02.05.2019 before S.B.

Ly
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(Ahmad Hassan)
Member




14.12.2018

S
=

23.01.2019

iy

A'ppellain_t _élongwith his_ counsel ~ present. Mr.
Kabirullah Khattak, Additional AG for the respondents
present. Written reply not submitted deSpite extension of
last opportunity ét the cost of Rs. 2000/-. Learned
Additional AG requested for further adjournmént, Last
opportunity is further extended subject to payment of
further cost of Rs. 1000/- which shall be borne by the
respondents from their own pockets. Representative of the
respondent-department is also not present therefore, notice
be issued to the respondents with the direction to direct the |
‘representative to attend the court and submit written reply
positively on the next date. Adjourned. To come up for .

written reply/comments and cost of Rs. 3000/~ on

23.01.2019 before S.B. « :
Muhan(néé Amin Khan Kundi

Member

Appellant with counsel present. M/S Hazrat Shah

Superintendent and Jafar Ali Assistant representatives of

respondents No.l & 2 present and seeks time to furnish
written reply on behalf of respondents No.l & 2. No one
present on behalf of respondent No.3. Notice be issued to
respondent No.3 with direction to furnish written

reply/comments. Adjourn. To come up for writlen

%

Member

repiy/com'ménts on 14.02.2019 before S.B.

,
. : .
& B
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AL



‘Service Appeal No. 23/2018

AT NG e TPUKEA S, e D T iR o
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o ‘10.105.2018‘ ‘ _ The- Tribunal is non-functional due to retirément of our - -

| Hon’ ble Chalrman " Therefore, the case is adjourned. To.

| . “come up for same on 04 07.2018. g>

1 S . ‘ _ Reader

, A (}4;07.2()’18 | R Clcrk of the counsel for -appellant and. Mr. Sardar

} | L. R Shaukat Hayat, Addl: AG alo:ugwitlyl\/irgg}‘[jgﬂg; Khan, Assistant

B i R - for the respondents present. Written reply not submiticd despite

1 | last opportunitics. Requested for ful"thpr édjournment Last

3 opporlumty is further extended subject to pdymcnt of cost of Rs .

i U . 1000/- whlch shal be. borne by rcspondcms from their own

g § | . ' pockets. lo come up for written rcply/commcnts on 20.08.2018 |

i before $.B "' | '

R | : Mgﬁ )

| |

i 120.08.2018 : ‘_'Counsel for the appellant and Mr. Kabirullah khattak

,AAG for the reépondents present. None present on behalf of the
official respondent. Therefore fresh ‘notices be issued to the
respondent department attend the court posmvely Written reply

~ not submltted despite extension: of last qpportumty and cost of Rs..
1000/- Another last opportunlty is extended subject o payment of
further cost of 2000/- which shall be borne by the respondents from
their own pockets. To come up for written reply/comments on

. 30.10.2018 before S.B.
(Muhammad Amin Kundi)
Member

yv/’"/g’ pa.e 723 &A‘um;é 7/ /W4
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12.03.2018 - Clerk of the counsel for appellant and Assistant
AG for the respondent present. Written reply not submitted.
Learned Assistant AG requested for adjournment. Adjourned.

. To come up written reply/comments on 27.03.2018 before

S.B. ~
¢
V.
(Muhammad Amin Khan Kundi)
' Member
2:7.03.2018” { Appellant absent. Counscl present on behall of
T iy o é}pellant. Mr. Kabir Ullah Khattak, Addl: AG "alongwith Mr.

“Khayal Muhammad Mohmand, Legal Officer (LRH) for the
respondent present. Written reply not submitled. Requiested for

. 1 . ~ fpa - oo
adjournment.”” Adjourned. To come up for written reply and

comments on 10.04.2018 before S.13. ‘ B » \
petr”
Member
- 10.04.2018 ~ Appellant alongwith counsel and Addl: AG present. None

present on behalf of respondent department. Therefore, - [resh notices be
issued to the respondent department to attend the court positively.
Written reply not submitted. Requested for adjournment. Adjourned.

Last opportunity is granted. To comc up for written/comments on
<o

10.05.2018 before S.13, _

Member:
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Form-A 5 oend
FORMOF ORDERSHEET h
Court of L
Case No, 23/2018
S.No. | Date of order ’ y,  Orderorother proceedings with signature of judge..
proceedings N ‘ S -
1 2 3 -
1 ‘ 5/1/2018 The ‘appeal of Mr. 'Muhammad Jﬁlﬁil Khan resubmitted
‘ " today by Mr. Muhaimimad Ibrahlm 'Khan Advocate, may be
entered in the Institution Register and put up to Worthy
Chairman for proper order please.
;. REGISTRAR 11 {19
. ’ . v T
2 i Io: he. This case is entrusted to S. Bench for preliminary hearing
to be put up fh_ere on 22 Jor i8. . s
RENNARLY w o "+~ CHAIRMAN
v
22.01.2018 | Learned. counsel for the appellant present

"=

Appellant Da
Secuﬁ2:~

_Preliminary arguments heard.

e

“murder case. After a long period of absence and acquitta

‘that he has been dismissed from service.

‘written reply/comments on 12.03: 2018 before S.B

‘Perusal of file"would show that the appellant (Ex:
Chowkidar) remained absent from duties for Eighteer
(18) years including abscontion for Sixteen (16) years in 3

n the murder case the appellant allegedly reported ta
respondent No.3 'who allegedly told the appellant orally

Points raised need consideration. admitted for
regular hearing subject to all just/legal objections: The
hppellant is directed to deposit security and process feeg
within 10 days, “tiiereafter notices be issued to the
respondents for written reply/comments To come up for

) 4

o

(Muhammad Hamid Mughal)
MEMBER




- The appeal of Mr. Muhammad Jamil Khan Ex-Chowkidar Health Department received
"ioday i.e. on 27.12.2017 is incomplete on the following score which is returned to the

counsel for the appellaint for completion and resubmission within 15 days.

1- Copies of charge sheet, statement of allegations, show cause notice, enquiry report
and replies thereto are not attached with the appeal which may be placed on it.

2- Copy of impugned dismissal order is not attached with the appeal which may be also
be placed onit. ' '

No._ 4TS JsT, |

Dt. 23[2 2 /2017

‘-Q-@%w

REGISTRAR ~ — & v>1{ (7
SERVICE TRIBUNAL

KHYBER PAKHTUNKHWA
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Mr. Muhammad Ibrahim Khan Chamkani
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
’ TRIB UNAL PE SHAWAR |

‘ ‘Appeal No. ?\TS . of2017

’ Muhammad ]amzl Khan, Ex-Chowkidar
Appellant

VERS US

Dzrector General Health Servzces KPK Peshawar and

others
| Respondents o
INDEX '

S.No. Descrzptzon of documents = . Annexure | Pages
1. | Memo ofappeal . ' | 15
2. | Application for condonatzon of delay | | 6-7
lifany with affidavit I

13." | Copy of appointment order | “A” | &
4. Copy of Medical Certificate | “B” | 9
5. . | Copy of Case FIR No.450 e 10
6.. | Copy of judgment / order of | D" |11-40]

acquittal N
7. | Copy of pay slips = S “E” 41—48
8 | Copy of Departmental appeal “F” 49
9 Copy of letter dated 02/05/2017 G750
10. | Copy of Letter dated 24/05/2017 “H” | 51
11. | Copy of Letter dated 14/06/2017 . | “]7 | 52
12, rWakalat Nama R N - 53
- - - - ) orzgznal
Dated 27/122017 . - 0_%’%( e

Appellant S

T

| Throu lq -7 A E N
.Muhammad Ibrahim Khan \ - .
| o Chamkani '
- Murad Ali Khan R
’ Advocates, Peshatvar
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v o BEFORE THE KHYBER PAKHTUNKHWA SERVICE -
‘ | TRIB UNAL PESHAWAR -
Appeal NO. ?\/3 ' OfZOI? o %S : .‘

Muhammad Jamil Khan Ex- Chowkwlar Son of Ghitlam
'Haider Resident of Landi Bala Tehsil & District Peshawar.
... Appellant

Kh; Yber
QLR'V!L a'\htul{h

JI‘ b“ﬂ‘]] a

,VERSLIS. ey o _[l) 527

D-ateq 2/ - " |
% Yy

1- Director General Health Servzces KPK Peshawar.
* 2- Secretary Health Department KPK Peshawar. .
3- Admznzstrator Lady Readzng Hospztal Peshawar. |
Respondents o

_APPEAL UNDER SECTION 4 OF KPK
- SERVICE TRIBUNAL ACT 1974 AGAINST
THE ___IMPUGNED - ORDER DATED
-14/06/2017 _OF . DISMISSAL _OF THE
APPELLANT - _FROM _ SERVICE = AND

~ REPRESENTATION OF THE APPELLANT -

' IS TILL NOT DECIDED SO PAR

Pra jer ~
: " On acceptance of appeal the 1mpugned
E‘y@d@g@_day order -dated 14/06/2017 of dismissal from

~ service may be set aside and the appellant
&sé%@f-ﬁr ~ may be reinstated in sermce with all back
& "Z}) | benefzts | - ,

Respectfally Sheweth

Re-sz ubmitted to

and filed, -day

B'rz'ef facts leading to the ins'tan't:appeal afe aé ar'zd'er"

5 } A s Chowkzc’ar at Lady Readzng Hospztal Peshawar

L%w 1- That the appellant havmg been inducted in service



b3

‘vide order dated 18/12/1986 Letter No2914-
17/PGMI/LRH Peshawar. (Copy of appozntment
order is annexed as Annexure “A” and Medzcal

Fitness Certzﬁc_ate is annexed as Annexure “B”).

2- That the-appellant was falSely involoed'in a 'rnnrder

znde case PIR 'No. 450 dated 08/06/1999 s
302/324/34 PPC PS Pustakhara and was- arrested
( Copy of FIR is annexed as Annexure ”C ”) -

3- That the appellan't was confined at Central Jail
Peshawar and in the meanwhile trial of the case was

started i the Court of Session Judge Peshawar

4- -That after concluszon of trial thel appellant was 5

| acquztted of the charges leveled agaznst hzm on
12/01/2017 (Copzes of the ]udgment / order dated.
12/01/2017 is annexed as Annexure “D ”)

5- That after - acquittal' and release frorn Jail  the

appellant reported  to respondent ~ No.3
(Admznzstrator of Lady Readzng Hospital) who said
to the appellant orally that he is dlsmzssed and.-
| farther that service book and other record pertaznzng"
to the appellant service  are . not avazlable in our

~office. (Copzes pay slzps 8 Nos which were avazlable

| wzth the appellant are annexed as Annexure ”E ”)




|

NEVN

6- That after consultatzon wzth counsel the appellant '
B applzed to the respondent No.3 through a
departmental appeal on 19/04/2017 (Copy of

departrnental appeal is arqnexed as Annexure “F ”).
, A D '

- 7—~ That departmental appeal' was fo'rwar'deld'
respondent No 1 by respondent N03 ozde Letter'
No. 13222/LRH/E-IV dated 02/05/2017. (Copy of the

sarme zs annexed as Annexure “G").

8- That respondent No.1 oﬁlce replzed to respondent -
N03 above letter on 24/05/2017 vide Letter
No0.11833 for the submzsszon of all service record‘.
pertaznzng to the appellant servzce for ﬁtrther -
proceedzngs (Cop of - Letter above is annexed as'

Annexure “H”)..

9- That reply to the above Letter respondent No 3 sent.
a- detazl Letter _ No 17815/LRH/E-I vV dated
14/06/2017 that no record zs avazlable in thzs Ofﬁce_,

pertaznzng to appellant s servzce

10--; That n'on-availablé ]of servi(:e recorcl : documents
pertaznzng to the appellant ser'ozce is a clear cut
‘negligence on the part of the department and
dzsrnzssal of the appellant from service without any'
_reason is lzkely to be set aszde on the followzng

| 'amongst otlzer grounds

- - < Clw b ' ) . | s e L
RO NTITIAL D T T e an AR A 0 N R A Y. of I Sy “ee o e 4 Be—mam® e .




V.,A)

GROUNDS-

That dzsmzssal of the appellant from serznce is

agaznst law 1llegal unconstztutzonal ~and

un]ustzﬁed and ‘hence - the appellant be |

- reinstated wzth all back beneﬁts |

o

| .

That no‘n-abailability of the appellant’s-service

rec‘ord: with the  concerned office of the

departrnent showed negligence on the part of

the department itself which can‘nc)t'be ignored

lzghtly, hence extendzng ]usttce to the .
.appellant the order of dzsmzssal frorn service.

may ‘be set aszde and he be reznstated in -

service wzth all back beneﬁts

That.'the"appellant was not absent but he was -
unable to inform the department regar’ding his

arrest in a frivolous case by the police.

That department have not observed the legal.

proceedzng agaznst the appellant ]ust lzke |

inquiry,  show cause  notice, defence

pabllcation in the new papers or other:service

procedure but strazghtaway the department

destroyed all the servzce record of the




appellant, therefore, the .ap,pell'an't is entitled to

be%ei_'nsmtedf in service wzth all back ‘beheﬁ't. o

" E) That the appellant seeks leave of this Hon ble
Trzbunal to rely on addztzonal grounds at the

time of axguments.

It is, therefore, most humbly
respecifully prayed that keepmg in view
the grounds: The orally dismissal order of
the department may kindly be set aside
and the appellant may kindly be
reinstated in service with all back
benefits. - |

Dated 27/12/2017. el
| | Appe'llant o

Through\ "

| -Muhammad Ibrahim Khan

SO - Chamkani-
- MuradAh Khan - '
,-Ad’ooeates Peshawar




BEFORE THE KHYBER PAKHTUNKHWA SERVICE
IRIBUNAL PESHAWAR. ~

Servzce Appeal No | of 201 7

' Muhammad ]amzl Khan Ex-Chowkzdar o
- Appellant

VERSUS

‘Director General Health Servzces KPK Peshawar and ‘
others
e Respondents_

APPLICATION F OR CONDONATION OF
| DELAY (DF ANY

Respecifully Sheweth

1--The petztzoner prays for condonatzon of delay zf any‘
on the followmg grounds:
Grounds
A) That the grounds mentioned in appeal may be treated -

“as the mtegral part of thzs apphcatzon

i B) That it is the settled law of the august Supreme Court |
of Pakzstan that the cases be deczded on merzts and not

on techmcalztzes such as lzmztatzon

C) That the petztzoner has not commztted any mlsconduct

- and if the delay if any is not condoned his whole lzfe
shall be destroyed ‘ |




D) That the appellant was in ]udlczal lockup vide Case FIR

| No 450 as stated zn the appeal grounds who could not
approach the department as 'well as this Hon’ble
A-Trzbunal im e - - | . ‘

It is, therefore, prayed that on acceptance of
this application, the delay if any shall be
condoned to meet the ends of justice.

Y
et T -

Dated 27/12/2017 ' . >
Appellant e

Through ‘/‘

] %
Muhammad Ibrahzm Khan
Chamkam
Murad Alz Khan
Advocates, Peshawar




BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR.

Servfce appeal No. ___ - of 201'-7 |
Muham‘madf Jamil Khan, Ex—Chowkidar o
o e Appellant

. VERSUS

Director General Health Serz.)'ic""es' KPK Peshawar and
- others - I
~ eve vee v v Respondents

 AFFIDAVIT

I .Muha_mma‘:d. Jamil Khan, Ex-Chowkidar'

s -Son-fOf:,'Ghulam'Haidér Resident of Landi Bala
- Tehsil & District Peshawar, do hereby 'soleﬁm:ly.

affirm and state onoath that all ‘contents of the

- application for- condonation of delay if any are
“true and correct to the best of my knowledge and
belief and nothing wrong has been stated by me in

the matter, v g |
ATTESTEL, DEPONENT =~
CNIC # 4x\o(-5243581-%
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iN T!:-lE COURT OF SYED YASIR SHABBIR

ADDITIONAL SESSIONS JUDGE-VI, PESHAWAR

' ."-_3 ;sswns Case No 16 of 2845

2 of Original Instttutlon . ..23.04.2015.
. Charge framed on ...................... 12.05.2015.
e of Entrustment to this Cour:...08.04.2016.
Dat~= of Decision........coooooiii i, 12.01.2017.

The State.

. ersus

l'fluhammad Jamil Kharn S/o Ghulam MHaider R/ 3Sangu

._and: Bala, Peshawar ..................... (Accised facing iviai).

:

Muhat .rnac;i Ayaz S/v Khan Haider R/o Sangu Landi Bala,

Peshewar...g...‘... ........ e .......(Absconding accusead).
|

FIR No.450 Dated 08/06/1999, U/S 302/324/34 PPC rec.w. .ith
Section 512 Cr.PC, Police Station Pishtakhara, Peshawar.

State repfesented by: ~ Miss Hina APP for the State.
_ Complamant represented by: Mr. Asfandiyar Khan Advocate.
‘ . Accused represented by: Mr. Jalal Uddin Akbar Azam Khan
| y | : Advocate.
o0 o ! .
JUDGMENT .

Accused Muhammad Jamil Khan [produced in custody],

“facing tria![, charged under section 302/324/34 PPC vide FIR No.459,

P

Bnef facts of the csse of the procecution are that the

4

complamant ihsan Ullah s/o Gul Sher reported the matter o the Jocal

police of Pollce Station Pishtziara on thepspot that he ator gwith his

aTER

i




L A g A — a3 s .
- e Gt St Lo 4 it bt Ao k8 s ot

121y

. e - vt 8 e s aa = s e s dgen s P

father Gul Sher and his cousin Sadayat came out of their FHujra and
were préceedinds towards road by crossing the fields. In the

meantimé, Muhammad Jamil Khan sfo Ghulam Haider [the accused

' facing trial] and his co-accused namely Muhammad Ayaz s/o Khan

- I ! . - - . . .
Haider duly armed with firearms came running {rom their houses

townrds thom nnf[ when thoy renched near the complaing m[ parly, the

-accased started firing at them as a result of which Sadayat got hit and

died on the spot while the complainant and his father remainec
unhurt. Motive for the occurrence was stated to be dispute over
landed property.éThe occurrence was witnessed by the complainant
and his father alongwith other people present on the spot, hence, the

FIR.

challan

After completion of investigation in the instant case
against the ac‘:-c;used. were sent to the court of Seséions Judge,
Peshawér u/s 5|12' Cr.PC on 08/05/2000 which was entrusted to the
court of the then ASJ-11l, Peshawar for trial. On 18/02/2002 statement
of SW/DFC No 2136(retired) was recorded wherein he stated that
a‘ccusedil\/luhammad Jamil [The accused facing trnal] and Muhammad
Ayaz have gone into hiding and were avoiding their lawful arrest,
thus, in 'yiew of; the stétement of th;a SW/DFC proceedings u/s 512
Cr.PC were initiated against them and prosecution was allowed to
adduce ievidencie in absence of the accused. On 17/l12/2003 after
recordiné evidei’xce of material witnesses accused Muhammad Jamil

Khan [th:e accused facing trial] and Muhamm ad Ayaz were declared

proclalmed offenders and perpetda! warrant of arrest was Issues




©

agalnst them. The accused Muhammad Jamil Khan submitted his
BBA petltlon before the court of the then learned ASJ-IX, Peshawar
which was dlsmlssed on 13/04/2015 and the accused facing tria

stood ! arrestcd| Supplementary chailan against  the accused
'.Muharrlamad Jamlll Khan was submitted beforo the court of 108[‘[’1\.(:[
Sesswns Judge,: Peshawar on 23/04/2015 which was entrusted to the
court of the cour; of learned ASJ-{, Peshawar for trial. On 23/04/2015

accused Muharqmad Jamil Khan was summoned thnlough Zamima
Bay firem Cenjtra! Prison, Peshawar. On 05/05/2015 accused
Mulmlemad Jan:ﬂI was broducc:d in custody before the courl i
Iearﬁed ASJ-I, Peshawar and mandatory provisions of section 265-C

Cr.PC were complied with Charge against the accused was framced

V1

on 12/05/2015 to which the accused pleaded not guilty and claimed

b!r'

-
ne
L&)

73
Eix

e

trial, hence, PWs were summoned alongwith case property. On

Yasir She¥
35ic

Syst Yasi
e AgEEDISIE Se

08/04/2016 the instant case was transferred to this court viae

Endorsement N0.2236-2361/Admin dated 29/02/2016 and ordoer

dated "14/03/2016 of the tren learned District & Sessicnis Judge,

Peshawar.

In order to establish the guilt of the accused, the prosecution
produced as many as 11 PWs. Brief summary of the prosecution

evidence is as under:-

:PW-'l is the statement of Yousaf Khan Sl whe stated that
:during the days of occurrence he was posted in Police Station -
Pishtakhara. Constable Wasil Khan brought blood staincd
garments-of deceased from thef.rw‘j_g(}geﬁl(yweng.he pded over the

\

I
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same fo the LO. in his presence, which was taken irc
possession vide recovery memo Ex PW1/1 and sealed in parca:
No.4 by affixing 3 monogram of AH. He admitted the recovery

memo as correct anc correctly bearing his signature.

PW-2 is the statement of Lal Hameed Khan Inspector (Reh
who stated that during the days of occurrence he was posted
as ASl in Police Station Pishtakhara. The constable Khaisla Gl

r

brought the murasila to the Police Sation which he incorporalea

in shape of FIR No.450 dated 08/06/1999 u/s 302/324/34 PPC.

He admitted the copy of FIR Ex:PW2/1 as correcl and correctly

bearing signature.

PW-3 is the statement of Pervez Khan DEC (Rtd) who stated

that during the days of occurrence he was posted as DIFC

Police Station Pishtakhara. He was entrusted with e warrant

of arrest: issued u/s 204 Cr.P.C. against the accused

Muhammad Ayaz and Muhammad Jamil ExPW3/1 to.

Ex:PW3/2. He searcnedAfor the accused at the give: addresses
Eaut could not find them and it was reported to im that the
accused had left théir abéde an had_gone to scome unkncwn
place. Similarly, he was also entrusied with the proclamation
notices Ex:PW3/3 to' Ex:PW3/4, which he executed as per law
and returned third ccpy of each notices to the 1.O. alongwith his
report overieaf the sarme. The .O. recorded his stalement /s

161 Cr.PC. He admitied the above mentioned documents as

correct and correctly bearing his signature.
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PW-4 is sfatement of Nisar Ahmad S! who stated that he was
posted in éo]ice Station Pishtakhara. On 13/04/2015 the Court
of learned, ASJ-IX, _Peshéwar recalled the BBA of accusecd
faé:ing tr]al,: so he formally arrested the accused and issued his
card of arrest as Ex:PV¥4/1. He produced the accused before
JMIC Videghis application Ex:PW4/2 and requested for 7 days
. days aflowed.  He

pdlice custody and 2 custody was

intjerrogated the accused and on the expiry of period of custody

i

: hé again produced him before the court for further custody vide

his application Ex:PW4/3, but the learned JMIC turned down
thé applicétion and sent the accused to the judicial lockup. After

cdmpletior; of investigation he handed over the case file to the
SHO for fhe submission of challan. He admitted the relevant

documents as correct and correctly hearing his signature.
: 1 S

P\;'V-S is tfhe statement of Khizar Hayat Khan Si who stated

|
that he Wjas posted as SHO Police Station Pishtakhara. Afler
cdmpletioﬁ of investigation against the accused facinr; trial the
IO forwérded the casé',ﬁ;e. He submitted supplementary
cha[]an” ejagainst the accused. He admitted the relevant

document as correct and correctly bearing his signature.

PW-6 is t:he statement of Gulsher s/o Gulfaraz whe had dier
during the time intervening the date of recording his statemert
on 25/11/;2002 in the proceedings u/s 512 Cr.RPC ard the lime

of arrest of the accused facing trial. Aft trlement of

©



CW-1 the statement of' PW-06 was reproduced at the recuest of
learned de}fence counsel, which was recorded on 25/11/2002 in
the{procee_':ding u/s 512 Cr.P.C. Said PW stated that on the day
~of olccurrerfzce, he alongwith his son Ehsan Uliah (complainant)
and; nephéw Sadayat (deceased) were proceedings toward
roaéﬂ by crgjssing the fields. Sadayal WJ\, going ahcad of them

while Jami| s/o Ghulam Haider and Ayaz s/o Khan Haider, their,
co-villagers, were running towards them [rom their hooso side.

‘Théy were; armed with firearms. When - they reached close to

!

them, both of them started indiscriminate firing upon them. with

the: intentifon of committing their Qatle-e-Amd, as a result of
i i

whi]'ch hisgnephew Sadayat was hit and expired on the spot,

N}

whijle he a:longwith his son escaped unhurt and took shelter in
thelir Hujré. Motive behind the occurrence is dispute over

' |
property between them: and the accused party. On arrival of

12~ 01—,

polfce par:ty his son Ehsan Ullah made report regarding the
océurrencé. He charged the accused for the commission of

offence.

PW-7 is :the statement of Bakiawar Shah sio Khan Afzal

who state;d that on 08/06/1999 the police conducted search of

house the accused and prepared the house search micmo
Ex:PW7/1 in his presence. He is marginal witness to the said

memo, which is correct and correctly bears his signature. -

’

PW-8 is :the statement of Dr. Fasih Uliah KMC, “eshawar

who stated that on 08/05/1999 al. 10:30_AM he exarinzd the

| B i
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dead bod;} of deceased Sadayat brought by ‘Wasii Khan
No.é'] 0‘4 ar%d found the following. |
Extérnal Examination:

No mark of ligature on neck and dissection etc. A man
with age of 30-35 years with strong built with light biue Shalwar
and Qameez stained with blood. P.M lividity and R.M are
dev;e]oping:.

injuries:

1. FA entryA wound on right side face 1x1 cm in size; 1

cfm below right eye, 0.5 cm from the nose.

b2, FA entry wound on right side chest 1x..5 cm in size,
5 cm from the midline, 1 cm above clavicle.

3. F.A. entry 6n outer aspect of right side of chest, 0.5
-Qm in diameter, 2 crm above costal maréin, 21 c¢m f[‘oﬁw
tjhe midline.

4, FA entry on right front of abdomen, 0.5 cm in

di‘]ameter, 7 cm below the costal margin, 15 cm frolm
the midline.

5. FA entry wound on front of left abdomen, 0.5 cm in
diameter, 2 cm from the micilih‘e, 10 cm below the
éostal margin.

6. FA exit on right back of skull 8x5 cm in size, 7 cm
?:Jehind right ear, 10 cm above the base of neck with
brain matter come outside from the wound.

7. F.A exlit on right back of chast 4x2 cm in size, 13 cm

q

from the midlire, 5 cm below the tip of shouldar

Ny

.(,\ .
~
—
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L X ) - 8. F.TA. exit on right back of abdomen 2x1 cm in size,
o | 1'?/'cm from the midline, 9 cm above the iliac crest.
o N - 9. FA exit on back of right abdomen 2x1 cm in size, 16
X Cr'h from the midline, 5 cm above. |
| : 10. « F.A. exi’t_ on outer aspect of left chest 2x1 cm in
o si;ze, 18 cm from the midline, 7 cm above the costal
o m;argin.
| 11. F.A gutter wound on left back of abdomen 11x2 cm
| in size, 2 ‘cm from the midline, 5 cm above e ilia
c!rest.
| 12.  F.A. graze wound on right top of shoulder 5x1 'cm
o . ln size.
5‘: K 13. , FA graze wound on right check 4x1 cm in size, |
; '- ' :;i,:) K T 5(:{11 below right ear, 4 cm from the angle of n+ ., ::h. |
éf@ | | 14.; F.A. entry on outer aspect of left arm 2x1 cm in :
- }‘é =, é s::ize, 7 cm below the top of shoulder, 17 cm above :
>3 :
o .' c;e!bowjoint‘ .{
S 15, F.Aexiton anterior axiliery fold 5x2 om in size,
i nternal Ei.xamination:- ;
Sca;lp, skull, injured, membranes, brain injured. t
K 3 Thoilfax:-; ' ‘ f
B ' k
' ! ‘Waill, ribs, cartilages, pleurac, right and left lungs, |
perici:ardiujm and heart injured, blood veseels injured.
B Abdlomer;:-
| Wa!l, peritoneum. diaphragm, stomach and its contents, =
. small and large intestines alongwith their contents, liver injured.
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Muscles, Bones, Joints:-

sy : . Skull, ribs fractures.

Opinion

t

b

in his opinion the deceased died due to injury to the
e brain, hea?rt, riglﬂ and left lungs, smail and large inﬂ::;tim::;,
“stomach and blood vessels correspondingly duc to fiein,
Oné buﬂetirecovered from the body, sealed and handed ovef to
the police.j

Probable time between injury and death ...Immediate.

After conducting P.M. examination the dead body

|

s
"

. alongwith clothes of deceased and P.M. documents were

Ar

- hddubis
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handed over to the pclice. He admitted the P.M. -report

(35
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EX:PW8/1E and pictorial Ex:PW8/2 as correct and correctly

ot
1.
-

bearing his signature. o %.

PV\}-Q is '?tho statement of Umer Khan S/o Gul Khan who
;- stated thét the deceased was his nephew. He correctly
e ' identified the dead body of the deceased Sadayal beiore the
police as well as m mortuary before the doctor at the time of

pog.tmorlelm examination.
SR PW-10 is the statement of Ehsan Ullah Slo Gui Sher

b .

“'(cbmplaiﬁant) who stated that the deceased Sadayat was his

pa’ﬁernal ¢ousin. PW Gul Sher (now dead) was his father, while

the accused are his father's cousins. On the day of occuirence
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at about 08:00 A.M he, his father Gul Sher and deceased

I} v,

Sadayat were proceeding from their Hujra towards the rcad
through the fields. When they reached the place of occurience,
accused facmg trial Jamil and absconding accused Ayaz duly

armed w1th deadly weapons appoared from their house .10 0N

; H
i i

seeing them started firing at them. Due to the firing of accused -

i
v

abové nan:jed deceased Sadayat was hit and injured, while he i

“and his father PW Gul Sher (now dead) remained unhrl as
i |

they ran. back towards Hujra. Deceased Sadayat succumied o

: hiS 1nJunes at the spot. The accused decamped from the opOL

after the occurrence The occurrence was witnessed by him, his

father Gulg Sher (now deac) and other persons present at the

i
i

spof. The! motive for the occurrence is dispute over ladded

property bietween them and the accused party. He charged the :
accused facing trial and the absconding co-accused for the 4
commissicjm of the offence. The site plan was also pz'eparcd at |
, j , i
his instance.
PW-11 lS the statement of Abdul Hameed (retired
lnspccto;') who stated that during the days of occurreince he [
was bost{ed as AS| at Police Station Pishtakhara. On the day of ' I,
occurrence he was on routine gasht and received the l;

1nformatlon regarding the present occurrence and came o the ;o
spot alongwnh other police contmgcm where the dead nody of
the deceased Sadayat was lying. The complainant PW =hsan

Ullah S/d Gul Sher was present and reported the matter which

l
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he reducea into writing inn the shape of Murasila Ex.FW11/1.
After the report the same was read over to the complainant who
'aftevr admitﬁng the same to be correct, signed thé same, where-
aftér he 'prepared the injury sheet Ex.PW11/2 as well as the

inquest report Ex.PW11/3 of the deceased and sent the dead

body to the mortuary for PM examination under the oscort of

Wasil Khan Constable for the registration of FIR. The murasila

—

was also sent to the police station. After registration of the FIR,

the investigation'df the case was entrusted to him and after
receiving t:he copy of FIR on the spot, he prepared the Site Plan
Ex.'PVVM/.é "at the instance of complainant. ‘Durin}‘j spot
inspection: he seoured the blood stained earth from the place of
degea;ed and prepared the recovery memo Ex.PW1T1/5. He
also sccured and ook into posscssion 19 cmplics of 7.62 hore
Ex.iP-1 from point-4 and 15 empties of 7.62-bore Ex.P-2 fron‘(
point-5. In this regard he prepared the recovery memo
Ex.PWMIé in presence of marginal witnesses. He recorced
statements of the PWs u/s 161 Cr.PC. He has also placed bn
file the péstmoftem‘report. Ex.PW8/1 Blood stained.garments
of the deceased as produced by Constable Wasal No.2104,

.

were taken into possession by him which were consisting of

Qamecz Ex.P-3, Shalwar Ex.P-41, (blood stained). In this
respect he prepared recovery memo already exiioited as
Ex.PW1/1. Vide his application Ex.PW11/7 the bloou stained

articles were sent 1o the ESL for analysis and the resui: whereof

is Ex.PZ which is in positive. After the commission o1 offence
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t'h'e accuséd were avoiding their lawful arrest, theréfore, vide his -
abplication; Ex.PW11/8, he applied for warrants u/s 204 Cr.PC.
Si:miiarly vide his  application Ex.PW11/9, he applied for
préclamatibn nofice u/s 87 Cr.PC against the accused. After
co:mpletiérj of the investigation he handed over the case file to
’thé SHO fc;r onward proceedings. As SHO Farid Khan Bangash
who had submitted -the challan u/s 512 Cr.PC ag-szinst the
acvcuséd hfas been martyred, the present witness admilled the
ch?a_llan as correct and correctly bearing the signature of
c_:le:ceasedeHO Faridv Khan, with which he'is well clyzwveréant.

He admitted all the documents exhibited in court as correct and

N '
correctly bearing his sigr:atures.

CV_V~1 is tl?e statement of ljaz Ahmad DFC No.230 who statec
thajt in thej instant case he was entrusted by the court with thc—_:i'
su%mmon iissued for production of eye witness Gul Sher s/o Gui
Fafraz R/é Sangu, Sarband. He visited to the house of
de¢easedé Gul Sher, where his som namely Ehsan Ullah
‘ inf&:rmed l;lim that his father Gul Sher has dicd carfier. In this
rg;pect hg scribed his report overleaf the summon Ex.C\/\M/i‘,
d'ul'y veriﬂg;e_d by the SHO PS concerned. The same was correct
and correctly bearing his signature. Similarly, he was also
en{.rustedgwfth the summon issued for the official PWs. He
éerve‘d the same accordingly however,‘_ it was repoﬁ'edl‘to him

that PW Farid Hussain Khan Bangash DSP has been martyred,
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so he sutﬂmitted his report overleaf the summon Ex.CW1/2,

which wasécor‘rect and correctly bearing his signature.

CW-2 is the statement of ljaz Ahmad DEC No.230 who stated -

that he wais entrusted with the warrant of arrest issued against

the PWs including PW Said Faqir s/o Mubammad lbrar, Fazal

Qadeem s/o Abdul Salam and constable Khaista Cul No.1378.

He went for the search of said witnesses on the given

addresses but it was reported to him by Muhammad imtiaz s/0

lbrér Hussain and Said Shah s/o Bakhtawar Shah that the PWs

namely Said Faqir and Fazal Qadeem have died. In this respect

he recorded their statement overleaf the warrant Ex:CW2/1 and

obtained their signatures. thereon. Whereas, PW Khaisia Gui

constable No.1376 had aiso died. Hie admitted the warrant

Ex:CW2/1 duly endorsec by the SHO concerned, av correct

and correctly bearing his signature.

C.W-3is the statement of Sadiqg ur Rehman DFC who stated

that he was entrusted with warrant against PWs Constable

Wiéal No.2104 and Zubair HC. He went for the search of the

said witnesses at their given addresses and came to kKnow that

PW namely Wasal has been martyred in Police Station pAatiani,

while Zubair too had died. The warrant is Ex.CWi/1, while his

report overleaf is Ex.CW1/2 which s correct and coirectly

bearing his signature.
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mentioned/written  as

C.W-4 [iéadvertentty cvr-1 s

statement recorded on 31!’!0/2016] is the statemcent of

Saddiq ur Rehman DFC who stated that the PW Wacnl
No.2104 has been mar’yred in the year 2007, while PW Zubair

HC has died during his duties in an-accident. One A!i Akbar

Khan Sl Pohce Station Plshtakhara who has romamed on duty
'with the said PW Zubair HC and mlght be well conversant with

his handwriting’ and signature, therefore, —may be

summon/cailed by the court for recording statement before the

court. The summon is Ex.CW1/1 and report overleaf is

Ex.CW1/2.

CW5 [madvertently wntten as CW-2 is the staiement

recorded on 05/11/2016] is the sta’temcnt of Ali Akbar S.i

who stated that PWs constable Wasil No.2104 and Zubair HC

remamed 'with him on duty. He is well conversa ant with the
signature Eo[ PW Wasil No.2104 who escorted the decld body of
the deceased to the mortuary for PM examin:—ntion, likewise, he
is also Weli conversant with the signature of PW Zubalr i1C wha
is the margmal w1tness to the recovery of blood staincd earih

and empties vide recovery memo already exhibiled as

Ex PW11/5 & Ex.PW11/6. He admitied the signatures of bo th

the PWSs as correct.

After closure of the prosecution evidence, statement Of eccusel
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his innocence, however, neifne’ he opted to record his statemient on

ogth nor wished to produce any defence cvidence

| have heard the detailed arguments of the learned APP,
learned prlvate counsel for the complainant and learned couns sel for
thc defense and'_ have perused the record in minute details with their

gble assistance.;

The learned APP for the State assisted by privale counsel for

the complainant: argued that the instant is a case of heinous and
gfave nature wherein one innocent person was done o death
'mercslessly by . the accused facing frial and his absconding co-
accused That the ocular testm‘ony as furmshed by the comolamaht
vy_hile appearing'as PW10 as well as by PW9 Umar Khan and the
: tfansposcd statément of deceased eye witness Gul Sher (FWB) is
s’éraightforward, credible, consistent in ali the material aspects of the
case, confidence inspiring and has gone un-rebutted. That the medico
legal report of the deceased in the shape of injury sheet Exh.PW11/2,
lnqucst rclporl Exh PW11/2 and the postmortem report Exh.PWe/M
alongwnh plctorial Exh. PW8/2 fully support the ocular version and that
there is no major discrepancy in the statements of the various PWs
'regardlng the dato time, mode and manner of the occuricnee itsell.
That the accused facing rial was well known 1o.the complainant and
the prlvate PWs hence there is no chance of mistaken identity of the
accused and hlS absconding co-accused. That the occurrencs took

place in the pathway (Pakdandn- of the village and at the spc! vhers

P'resence of the complainant, his deceased Tather namo!y Cul Sher,

e a
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. the occurfence afnd has been arrested on 13/04/2015 i.e. after about

HE I

’ - ' M o - . -
FMazdtioe- -, 716 years of the occurrence itself and due to the afflux of time it is but
‘;;'-. s Y:J"“{T;-“E« - ! !

s A ST ' ‘ . - :

Fant ..,.mg&_ﬁu natural thiat mlngr discrepancies not going to the roots of the case

SRRSO L .
RY .

S might ha\1e crept in the statemoent of the various PWs. That dispuie

‘\_"Y‘.A ;
i: “! over Iandgsd property has been admitted by the defense and thus the

F4 40 VLI C ) . - .
~*"1 ¥ motive part of the prosecution evidence remains established. That the
coe ]

l'(';fgomplainént and PW-09 have remained steadfast in their testimony

-~

MY ’ i R
‘j}’i?, - despite the lapse of so many years and have not been shaken or
FEANIRS ! .

&f -, Shattered. notwithstanding the lengthy and taxing cross examination
AL LTRL it | ;
o 'f‘-':f't"; A !

AR

t}y the de;fense.i‘rhat the prosecution has fully established its case
(¥} H .

FI ' L

’ .-beyond réaso_nable doubt against the accused facing trial. Hence,

N T

¥ féquested that the accused facing trial be convicted and awarded the
- | : . .

P L.
.
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._f\:’i«f

S . . .
§ maximum punishment as provided under the law and the maximum

SRS LT

o *J. ,‘\ amount of compénsation as admissible under section 544-A Cr.PC be
LN WA ‘ .
&90 i '

v

M o .

upon the cases reported in
S ' .

‘-.E’fl:-?"(‘.&j": eiwarded to the glegal heirs of the deceased. The prosecution relied

o YLR 2001 page 715

2003SCMR page 862
| !
PCr.LJ:2016 page 89

PCr.LJ 2014 page 1625

1998SCMR page 1823 (E,G)

| :
?OOBSFMR page 1623
i .

;20028:CMR page 350

2004 SCMR page 723 o %
H oL h)

!
|
|
!
l

1 !
PLD (Reshawar) 2004 page 134




* 2001 SCMR page 177

S HT e 1996 SCMR page 853

* YLR2016 633

. :"2005 SCMR page 1958
- » PLD (SC) 2008 page 116
* 1986 SMCR page 1027
. !!2001 SCMR page 1474

« PCrLJ 2003 page 847

oo
o 2008 SCMR page 1228

& N e PCrLJ 1998 page 114
gg g » PCrlLJ 2016 page 30(a)
BGE o : .
g% = * PLJCr.C 2001 page 861(iii) Peshawar.
24 ‘ :
2 o MLD-1999 page 400
a o 2003 SCMR page 747
LS * 2001 SCMR page 387

‘o PCrLJ 2016 page 30(a)
° 2005 SCMR page 1568

Standing on the other side of aisle, learned defense counsel

argued that the .prosecution has failed to prove the mode, manner,
time anci place of the occurrence. That there are material
. - contradictions and grave lacunae in the prosecution evidence. That

tha PWs have failed to prove their presence at the spot at the relevant

time. Tha§ the m'édicai evidence is in conflict with ocular version, That
a8 - i é .

;f'{ C no specific role has been attributed to the accused facing trial. That
; ‘

presence -of thei accused at the Spot_has not been proved oy the

(A < (/%7/’
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3;;\ q Iodged the report nor have charged the present accused facing trial

My
5.
X

,s.s?’ﬁ.'”ﬂ. l -

-..gs;‘\"{, i record That tho motive is a double edged weapon which cuts both

35 defense counsel requested fo: acquittal of the accused facing trial by
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prosecutlon through independent sources. That lhe complaipant as

»
N

f“ ‘well as PW-9 Umar Khan have failed to prove their own presence at

5

the spot- at the relevant time and that of deceased PW-6 Gui Sher.

That desplte thex fact that house of deceased was situated near the
! s

-‘ ;, olace of occurrence neither the legal heirs of the deceased have

[

'y '
'\

1y

1

\i. and his abscondmg Co-accused Ayaz. That the empties recovered

§

\. '
A

-+

1

Eetccount is trreconcriable with the medical evidence available on

!

- »
g

t
Ways and in mstant case it has motivated the complainant party to

.1'

‘ ?"tfalse!y 1mplrcate the accused facing trial. That the complalnant

deceased PW-6|Gul Sher and PW-9 Umar Khan are all highly inimical

-’

s \ towards the accused party ard thus highly interested witnesses who

have otherwrse fanted to prove their presence at the spot through
3 % |
i mdependent sources That being chance witnesses at the most, the

sald PWs were roqurred to establish their presence at the spot at the

] :
the meantlme,'the complainant party had entered into lengthy

} ‘consultatlon and after due deliberation, the charge was faisely laid

0'

+ against the accused facing trial and his absconding co-accused. That
el R .

\ - the statements of complainant, PW6 Gul Sher and PW9 Umar Khan

-.‘ Vi ‘
Pk N

‘ are mconsrstent and mutually destructive in all the major aspects of

e . |
‘_r:relylng on the followmg dicta of the superior Coupts. ........ .
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PLD:1969 SC page 127
2008 SCMR pace 1001

1983 SCMR page 529

2016 PCrLJ page 104

2016 SCMR page 2021
2008 SCMR page 158

PCrl.J 1998 page 1177 Peshawar.

The learned counsel for the defense also relied on the
X [

following unreported cases.

A7
LX4

o
-

*
o

Criminal Appeal No. 277-P of 2012, titled Muhammad
Noo?r versus Riaz Shah and others.

Crinfﬁinal Appcal No.288-P of 2012, titled Sajjad clc
Versus Aziz Khan etc.

Crirﬁinal Appeal No0.658/2005, titled Yousaf Versus
Mufad Gul etc. |

Crinininal Appeal N0.367/2011 with murder reference
No.;11/2011 titted Muhammad Tarig Versus Muhammad
Ghi:as.

Criminal Appeal No.142-P/2012 tiled Abdur Rehman

alias Malang Versus Rahim Dad etc

! héve considered the arguments advanced at the bar and have
gone through :'the available record in minule details. The crucial point
for determination before this court is “whether the occurrence has
taken place in fhe mode, manner, date, time and place as alieged

by the prosecixtion or not”. Additionally it is to be seen .. view of
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s;.:, '“ the relevant time as natural witnesses or as to whether the said PWs
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: *?{f’ ) belng chancc wntnesses at ‘he most were required to prove their

Q{presence at the spot through independent evidence,
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}‘,‘ mx ) Thc prosccutlon story has becn rccoliccled in detail in the
‘~'*1§‘ %t)ﬁ‘g.ﬁnavl |

AN i»}iforegomg paras As per the complainant Ehsan Ullah he, the

4 v
2y Vo
e ‘jgs,.deceased Sadayat and PW Gul Sher were going towards the road
TG AR
7 ) )7 ." "‘ ;s ‘.
i 1908 through the felds at about €8:00 A.M when they were attacked and
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’fred upon by the accused facing trial and his absconding co-accused
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% (the unclo of the deceased), who identified the dead body of the
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deceased beforc the police as well as in the morluary al the time of
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(7 frt"} “' S postmortem exammatlon of the deceased is siluated at a distance of
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i 1 72530 paces from the spot as per the complainant and as per PW-09

R P & htmself the sald distance mlght be about three jirabs. The house of

& *F'\Slaéoe!of loccurrénce as per statement of complainant hirmszlf. The
el ;i';;deceaseca Sada%/at has been ascribed point No.1 in the Site Plan
2 Vég‘%:;i\whll%e con?plama?t Ehsan Ullah showed himself {o be present at point
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sy ‘gscribed!to accused facing rial Jamil and point No.5 has been

;'f""",ai_tt;ibuted to his,: absconding co-accused Ayaz in the Site Plan
. X t ;

) "{~-2“.‘E>'<h.PW1I1/4. On a kaleidoscopic view of the Site Plan Exh.PB as
Tt 2 T i

p[epared by the jO at the instance of the complainant Ehsan Ullah. 1

is revealed that:the distance between point No.1 j.e. .the place of

44

‘.‘ bgé’sénce of deceased Sadayal and point No.2 ie. (he place of
LAYy f
el presence of complainant Ehsan Ullah is 10 paces which roughly

-

"trans‘fate's %o about 30 feet, while the distance between point No.3 & 1

7 dd.erthe p]ace of bresence of PW Gul Sher and the deceased Sadayat
e n )

'ié.“:'_OB pa'cj:es ie. rfoughly about 24 feet. Similarly, the distanca between
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, :"‘1.1'2 feet. The distance between point No.2 and point No.4 is given as

:0‘5“. '—&‘f s ¥
S

% : %ifrj\\\‘og;pacefs j.e. at!gout 27 feet, while the distance between point No.3
i :‘131\ hf‘taﬁdpomt No.4 ;iis 07 paces i.e. about 21 feet while the distance of
G 0% SN - ; i

:% . £ qf;‘éj%:‘ir}p%lntNo'Z from :point No.5 is 12 paces i.e. about 36 feet and between
%‘ {&%g:&%,:pc;lpt No'3 and ;?foint No.5 is 10 paces i.e. about 30 feet.
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Yoy | '

.

A ! .
i;}_qu,tmortem Report Exh.PW8/1 there are as many as 15 fire shots
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j_.‘,_,{;_,backdrdp of hisfory of ill will 3nd animus between the comulainant

.. party and the accused facing trial and his absconding co-accused
Muhammad Aya:z the complainant and deccased PW Gul Sher can
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rightly be termed as highly interested witnesses who would endeavor
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to leave 'no stone unturned to seek the conviction .of the accused
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' ' facing trial and his absconding co-accused in order to settle their
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7" private score with the latter. in the case in hand the prosecution story
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v+ as put forward is not believable, hence, to base any sentence of

[ convictioh thereqn would defeat the very ends of justice.
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. as such. The: prosecution evidence is discrepant, procured,
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. maneuve}ed and thus, not worthy of credence. Thus, extending the
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Slo Ghulam Haider, the accused is acquitted of the charge leveled
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in any other case.

ol ' Soifar asco-accused namely Muhammad Ayaz is concerned,
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he is prima facie connected with the offence charged with in view of
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the evidénce récorded in his absentia. Hence he is declared as
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Proclaimed Offender and perpetual warrant of arrest against the
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10 WHOM IT MAY CONCERN C

e

Certified that Muhammad Jamil Khan s/o Ghulam Haidar

"R/0 Village Sango Landi Bala Peshawar was admitted into this jail on

16-04-2015 as an undertrial prisoner in case FIR No. 450 dated

08-06-1999 u/s 302/324/34 of police station Pishtakhara Peshawar
by the order of Mr. Akbar Ali Mohmand JMIC Peshawar.

~ On 12-01-2017 the prisoner in question was acquitted in

_the abqge_:cﬁf;_ed case by .the order of the of Mr. Syed Yasii Shaobir

' 'Addit'ic')haI.Sessions Judge Peshawar and released from this jail on
" the same day i.e 12-01-2017.

16-02-2017. j
—— SUPERINTENDENT
Q\Z}TRAL PRISON PESHAWAR

This certificate is given to him 0/1 his written request dated
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LADY READING HOSPITAL, PESHAWAR

v
# iy

e
Py .

e

MEDICAL TEACHIING ENSTITUTION

/LRH/E-IV, Dated. 0.) [ [2)12017.
Do 15079

et
The Director General . 4 ‘,J
Health Services Govt T/} /?.‘,
Of Khyber Pakitunkhwa, BRI ,~;~\,\./"“'
Peshawar. : e

RE-INSTATEMENT INTO S:.RVICE MR, MUHAMMAD JAMIL S/0 GHULAM
AIDAR EX- WKIDAR

Mr. Muhammad Jamil Khan S/0 Ghulam Haidar was appointed in this

hospital as a Chowkidar BPS-1 on 18/02/1986 ( order copy and Mudical certificate
. are attached). He is civil servant.

i, RS AN P NS 4
¢ 2% % S, $ 34 23 i
b, T gl TR
R Kgs o B0 A LR G

:‘4{::. i

T
- P -
IO

R

el

o

£
P
st

“9;.

]

[
T
e‘{f\'
Py L

iy

TN
TSy ety L
{.{-,.:x ,
oy
IV
Yy
Fee i
f@.‘:!;“_'
A
o

-

About 18 years ago he was involved in a murder case from 08/06/1999 he

« was absent and after court of trial he is now acquitted by the honourable court of
Law (decision copy is attached).
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So his case is referred to your good office for further necessary action.

\\

- d ~

Dy: Medical:Supdt: (Admn)
LRH/MTI Peshawar—* 2=
/2017,

1. Ml Muhammad Jamil $/0 Ghulam Haidar village Sango Landi Bala District Preshawar.
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- DIRECTORATE GENERAL HEALTH SERVICES
JKHYBER PAKHTUN KHWA PESHAWAR

¥
I
€-Mail Address: nwilrinGyahoycom office Phe 091:9210269 " Exthanges  091-9210187, S210195 Fas ¥ 0919210230 J

| ANE g2 ';~.2-7 2___/Personnel Dated: ,2_(;/05/2017

The Dy: Medical Superintendent {Admn)
LRH/MT! Peshawar.

RS Subjec; RE-INSTATEMENT INTO SERVICE MR. MUHAMMAD JAMIL S/O GHULAM HAIDER EX:
(B AN V.., CHOWKIDAR,
' -.A_-.‘g':‘ﬁii PR AL B

¥ v i

3 %w‘;q . ‘; fooy tam directed to refer to your letter No. 13222/LRH/E-IV dated 02.05.2017, on the
iy 49 NP - t“r‘;"‘:

S;, '3 subject noted above, with the request to submit full back ground of the case as well as all the service

a
» SR k \
i ;,e docuq}er}ts of Mr. Muhammad Jamil Chowkidar, so as to proceed further in the matter.
PR S '{_".‘l'f T '

H . ' n =
Cos . .
’ ASS]SBA DIRECTOR (P-i1}
’ DIRECTORATE GENERAL HEALTH

SERVICES, K.P.K PESHAWAR

2 ""\\ \f\ \’,\
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S MEDICAL TEACHING INSTITUTION )
: N SAWAYTIES ILRH/E-IV, Dated.\, - /2017,

The Director General
. Health Services Govt
) Of Khyber Pakhtunkhwa,
' Peshawar.

' Reference your letter No 11833/Personnel dated 24/05/2017 (Mr.
Muhamrnad Jameel Khan S/0 Ghulam Haidar Ex Chowkidar).

.

7 ff‘"-\ I am directed to inform you that no record is available in this office as he remained
’ . " absent for a long time i.e from 08/06/1999 till now.

’ Alsp the Budget & Account Gfficer LRHE as reported the twe record keepers
have searched. Service Book of the official concerned not found as it is very old.

As regards his personnel file, this office did shifting two times & the old :
- record is pot present in this office as the case has been opened after 18 years.

. . The official concerned had some record in his home which he submitted and

- We now sent to your good office i.e appointment order, copy of Medical certificate
. issued by Medical Superintendent Civil Hospital Peshawar and one pay slip of
‘ Accoupta't_gt General Office for the month of April, 1990.

o )

Dy: Medical Supdt: (Admn)

fe e ¢ LRH/MTI Peshawar.."4—

: 2
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR

SERVICE APPEAL NO. 23 OF 2018

Muhammad Jamil Khan, Ex-Chowkidar.................................. Appellant
Versus
Govt. of Khyber Pakhtunkhwa and others..................................Respondents

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NO. 1 & 2.
Respectfully Sheweth,

Preliminary Objections:- .

1. That the appellant has got neither cause of action nor locus standi to file
the instant appeal.

2. That the appellant has filed the instant appeal just to pressurize the
respondents.

3. That the-appellant has remained absent from duties since 08/06/1999, as
per stance of the appellant he had been nominated in a murder case of
dated 08/068/1999, wherein he remained absconder for a long time i.e. 16
years and when the case was put for trial, he was acquitted from the
murder charges 12/01/2017, but mere acquittal from a criminal case does
not postulate that the Civil Servant must be reinstate into service.

4. That the appellant was allegedly acquitted as 12/01/2017 but he moed the
Departmental appeal and that too was before the wrong forum on
19/04/2017 after delay of more than 2 months thus departmental appeal
was badly time barred, which delay has not been condoned by the
appellant authority.

5. That the instant appeal is before this Honorable Tribunal is also time
barred. As the departmental appeal had moved on 19/04/2017, while the
instant service appeal has been moved on 27/12/2017 more so no
classable and cogent reason has been furnishes for condonation of delay
and the alleged incarceration and imprisonment had allegedly taken place
prior to acquittal order of dated 12/01/2017 and not thereafter, so the
same cannot be taken as a valid ground for condonatation of delay.

6. That the instant appeal is against the plevailing Law and Rules.

7. That the appeal is not maintainable in the present form and also in the
present circumstances of the issue.

8. That the appellant has filed the instant appeal w1th mala-fide intention
hence liable to be dismissed.

9. That the appellant has not come to the Tribunal with P‘ean hands.

10.That the appeal is time barred.

11.That the Honorable Tubunal has no Jurisdiction to adjudicate upon the
matter.

IB ' Page 10f3
. : («




(\.

~ ON FACTS:

1. Correct. ' - : :

2. Subject to proof. But it is submitted that before his arrest the appellant
remains absconder for long 16 years and never bothered to intimate his
department about the alleged occurrence.

. Subject to proof, .

4. Subject to proof. However, acquitted from criminal charges does not entitled

any Civil Servant for reinstatement.

5. Incorrect and denied. However, no record of the appellant is available with
MTI LRH as the appellant remain absent for a very long time i.e. from
08/06/1999 till now. '

6. Correct to the extent of appeal to the answering respondent but as the

answering respondent was not the competent authority. So his departmental

‘appeal was processed and sent to the relevant appellate authority, but both

the departmental appeals as wel] as the instant service appeal are time
barred. '

Correct.

Correct.

- Correct detailed reply is given above.

0.Incorrect and denied. Proper reply is given above.

(8]

~

ON GROUNDS.

A. Incorrect and denied.

B. Incorrect and denied. Proper reply is already been given above.

C. Hippocratic, concocted vexatious and frivolous, hence denied. Proper and
detailed reply has already been given above.

D. Incorrect and denied. The codal formalities was strictly followed and
observed before passing the dismissal orders. '

E. No. comments.

PRAYER:

t the instant
smissed with

It is therefore, most humbly prayed that on acceptance
comments, the service appeal of the appellant may graciously be

costs. \
' 5 \
ﬂf{/ 1] > |
. 7/’}
Secretary, Health Department, Director GeNeral Health Services,
Khyber Pakhtunkhwa, Peshawar. Khyber Pakhiyunkhwa, Peshawar.
Respondent No. (2 Respondent Nw. 01

Page 2 of 3 /
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o BEPORE THE KHYBER PAKHTUNKHWA TRIBUNAL

PESHAWAR

- ..._A;:gp_eal No.23 of2018 .

. M.ufhammad Jamil Khan’Ex-C-hbwkidar:LRH .‘Pes_h-

' ->F>{->_(-' V’efsu‘s****
Director General Hea Ith Services & others. )

T 'R-EIOINDER ON BEHALF OF APPELLANT.
"TO THE COMMENTS OF RESPONDENTS
' NO.1 AND2 |

. Respectfully Sheweth: |

Prelzmmaru Ob1ectzons
That none of the ob]ectlons raised by the

respondents _a_revsustaznable in the eyes of law,
e facts, hence liable to b.e"r'ejected..'

| , A'.-vFaCtS ' .
1) That Pam No.1 of the comments and appeal

are correct. .

C 2) Th@zt. Para No.2 of the.comm.e'n'ts_ is fncorré'ét |
and while this para of appeal is correct.

Beéause the attested cdpy of the order of the




. 3)

|   4)

_:5)

| _Zearned. Addl: Sessions [udge Peshawar is-

alttacihed_ with the appeal.

That Para No.3 of the comments is iﬁc’ofrect; :

and_whiie'-thié para of appeal is cokfrec.t.__

That Para No.4 of 'ihe comments is-intbr—rect, '

an’d ‘while 'tkié para of appeal is '-cb_rref’ct, the

| accjﬁittall from t-hé' criminal charge by the

Competeﬁ_t_Cbur.t entitled the appellant for

reinstatement in service.

That Para No.5 of the comments is incorrect,
~ because it is the:priMe duty of the 'D.eptt:: to.

‘keep - the record of serviceman in its safe

cuéfo‘dy. g

' TkaﬁPar_a No.6 of the comments i-s_‘inc"or‘rect, L

because the “appellant was ap'pointe‘dz’ in.

~ service as Chowkidar under the service rules
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and respondent No.1 is the competent

- authority.
- 7) ‘That Para No.7 of the cbmments is correct.

. _‘8) That Para No.._8 of the cohzmeﬁts is co'rfe,ci. '
9 Théf Para No;9 of the comments zs cOr'rectv.l i
"' 10) In: r’eply.bf Pam Né '10. (jf ihe co'mméi"z'ts zs -
Amcorrect While the para No.10 of appeal is |

correct under services the law.

ﬁ - Groun‘ds:

"AtoE.  Grounds A to E of appeal- are correct
~and its replies are incorrect. .

| | It is, Therefore, most hunib_ly prayed that on
acceptance of appeal and rejoinder the appellant
- may kindly be reinstated in service with all back

| Abeneﬁts - ‘ %WA‘“

Dated /07/2012 | Appellant . ~_— .
SO -~ Through Llo Mj" o
Muhammad Ibrahim Khan o
' Chamkm

0
Murad Ali Khan%
Advocates, High Court =
Péshawar. |




o BEFORE THE KHYBER PAKHTUNKHWA TRIBUNAL
A PESHAWAR

Appeal No.23. of2018 |

B ‘b'Muha'mh'md]amil Khan Ex-Chowkidur LRH»Pes'h ‘-

Ko op Versus HE K

" .Diréctor' General Hehlth Services & o_thers. _‘ _.
 Affidavit

I, Muhammad Jamil Khan Ex-Chowkidar Son of -
Ghulam Haider R/o Landi Bala, Tehsil & District
~ Peshawar do hereby solemnly affirm and state-on oath
. that all contents of appeal and. rejoinder are true and
correct to the best of my knowledge and belief and
_ nothmg wrong has been stated by me in the matter.

Nt

AXT ?bTEM . DEPONENT |
T, ' CNIC#42401-5243581-54 |
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| : KHYBER PAKHTUNKWA SERVICE TRIBUNAL, PESHAWAR
‘. —~ '
Y : —

No.t 899 -/qedsT Dated _39 -l ) /201§

To
1. The Director General, Health Services,
Government of Khyber Pakhtunkhwa,
Peshawar.
2. Administrator,, Lady Reading HOSpltal

Government of Khyber Pakhtunkhwa,
‘Peshawar.

Subject: - JUDGMENT IN

APPEAL NO. 23/2017, MR. MUHAMMAD JAMIEKHAN.

1am directed to forward herewith a certified copy of ] udgement dated
03. IO 2019 passed by this Tribunal on the above subject for strict compliance.

Encl: As aboVe ' \

REGISTRAR -

KHYBER PAKHTUNKHWA

'SERVICE TRIBUNAL
PESHAWAR. _




