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BEF ORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

A

3

23 5“«%/f

S CAMP COURT ABBOTTABAD

MA-

SERVICE APPEAL NO. 300/2018

Date of institution ... 05.03.2018
Date of judgment ... 23.05.2019

Muhammad Khalid S/o caste Awan
R/o Kakul Tehsil & District Abbottabad. ‘
Presently posted as Assistant (BPS-16) at Sub-Divisional Education Officer (M)
Battagram.

(Appellant)

- YVERSUS

1. The Secretary Elementary & Secondary Education Khyber Pakhtunkhwa
Peshawar.

The Director Elementary & Secondary Education, Khyber Pakhtunkhwa
Peshawar.

Secretary Finance, Khyber Pakhtunkhwa Peshawar.
Sub-Divisional Education Officer (M) Battagram.
District Education Officer (Male) Battagram.
District Accounts Officer, Battagram.

N

(Respondents)

SERVICE APPEAL _ UNDER SECTION-4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974.

Mr. Muhammad Wagqas, Advocate. ... For appellant.
Mr. Muhammad Bilal, Deputy District Attorney ... For respondents.
Mr. MUHAMMAD AMIN KHAN KUNDI ... MEMBER (JUDICIAL)
MR. AHMAD HASSAN ... MEMBER (EXECUTIVE)
JUDGMENT
MUHAMMAD AMIN KHAN KUNDI._ MEMBER: - Appellant

alongwith his counsel present. Mr. Muhammad Bilal, Deputy District Attorney
for the respondents present. Arguments heard and record perused.

2. Brief facts of the case as per present service appeal are that the appellant
. fonitr- - :
was serving in Education Department as\ﬂ;nﬁir Clerk. He was adjusted on his

!
own pay scale as Senior Clerk against the vacant post by the conipetent
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| of Junior Clerk to the post of Senior Clerk vide order dated 04.04.1997; with

authority vide order dat_ed 15.03.1993. He was regularly promoted from the post
effect from 25.03.1997. The respondent-department later on issued corrigendum
dated 14.11.1998 wherein it was mentioned that the date of proforma promotion

in respect of Mr. Muhammad Khalid Senior Clerk office of the Director Bureau

and Curricular Extension Services Education Depaftment NWEFP Abbottabad

may be read as 31.05.1994 instead of 25.03.1997 at serial no. 6. The appellant
feeling aggrieved from the said corrigendum dated 14.11.1998 filed

departmental appeal on 20.05.2008 to the effect that the appellant was to be

promoted with effect from 25.03.1993 i.e from the date of his édjustment to the

post of Senior Clerk on his own pay and scale instead of 31.05.1994. The
departmental appeal of the appellant was not responded hence, the present

service appeal on 05.03.2018.

3. Respondents were summoned who contested the appeal by filing of

written reply/comments.

4. Learned counsel for the appellant contended that the appellant was
serving in Education Department as Junior Clerk. It was further contended that
the appellant was adjusted to the post of Senior Clerk on his own pay aﬁd scale
vide order dated 15.03.1993. It was further contended that later on the appellant
was promoted from the post of Junior Clerk to the post of Senior Clerk on

regular basis vide order dated 04.04.1997 with effect from 25.03.1997. It was

further contended that thereafter the respondent-department has issued

corrigendum dated 14.11.1998 wherein it was mentioned that proforma
promotion of appellant may be read as 31.05.1994 instead of 25.03.1997. It was
further contended that since the appellant was adjusted as Senior Clerk vide

order dated 15.03.1993 on his own pay and scale therefore, the respondent-

department was required to promote the appellant from the post of Junior Clerk
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to the post of Seniof Clefk with effect froml’I'.S.'.03.l993 instead of 31.05.1994
and prayed for acceptance of éppeal.

5. On the other hand, learned Deputy District Attorney for the respondents
opposed the contention of learned counsel for the appellant and contended that
the .appellant was serving in Education Department as Junior Clerk. It was
further contended that the appellant was adjusted to the post of Senior Clerk on
his own pay and scale vide order dated 15.03.1993. It was further contended
that later on the appellant was regularly promoted on 04.04.1997 with effect
from 25.03.1997. It was further contended that later on corrigendum dated
14.11.1998 was issued by the respondent-department wherein it was mentioned
that the date of proforma promotion in respect of the appellant may be read as
31.05.1994 instead ‘of 15.03.1997. It was further contended that the adjustment
of the appellant from the post of Junior Clerk to the post of Senior Clerk on his

own pay and scale does not create any vested right for promotion therefore, the

\{\appellant was rightly promotéd through corrigendum dated 14.11.1998 with

4

§ ‘Q effect from 31.05.1994. It was further contended that the corrigendum whereby

= the appellant was promoted with effect from 31.05.1994 was issued on

14.11.1998 therefore, the appellant was required to file departmental appeal
within one month but he has filed departmental appeal on 20.05.2008 after a
delay of more than nine years. It was further contended that after submitting
départmental appeal on 20.05.2008 the appellant was required to file service
appeal within one month after waiting for statutory period of 90 dayé but the

appellant has filed service appeal in the year 2018 after a delay of ten years

 therefore, the departmental appeal as well as service appeal of the appéllant are

badly time barred and prayed for dismissal of appeal.

6. Perusal of the record reveals that the appellant was serving in Education

Department as Junior Clerk. He was adjusted to the post of Senior Clerk on his

own pay and scale vide order dated 15.03.1993. He was regularly promoted




’“ - L - N Nt e T —'~'-—'*:' e T T ° T T

from the post,ofl Junior Clerk to the post of Senior Clerk vide order dated
04.04.1997 with effect from 25.03.1994. Later on a corrigendum was issued

vide order dated 14.11.1998 wherein it was mentioned that the date of proforma
=

promotion %in respect of the appellant may be read as 31.05.1994 instead of
15.03.19973i Admittedly the appellant filed departmental appeal wherein the
appellant pira‘yed tha.t the respondent-department was required to promote him
from the post of Junior Clerk to the post of Senior Clerk with effect from
15.03.1993 [i.e from the date of his adjustment on his own pay and scale to the

post of Senl,ior Clerk instead of 31.05.1994. No doubt that the appellant was
l

adjusted froim the post of Junior Clerk to the post of Senior Clerk vide order

dated 15.0311993 on his own pay scale, his adjustment to the higher post on his
' own pay an!d scale does not create any vested right for promotion. Moreover,

| ] '
: the appellar'ilt was aggrieved from the corrigendum order dated 14.11.1998

therefore, hé;: was required to file departmental appeal within one month but he

has filed delpartmental appeal on 20.05.2008 after a delay of more than nine
1

years. SameI way when the departmental appeal of the appellant was filed on
20.05.2008, !the appellant was required to file service appeal within one month

after waiting| for statutory period of 90 days but the appellant has filed service
1 ,
appeal in th}e year 2018 thercfore, both the departmental appeal as well as

service appez’ltl of the appellant are badly time barred. As such, without touching

the merit of the case, the present service appeal is dismissed being time barred.
|

Parties are le'lft to bear their own costs. File be consigned to the record room.

ANNOUNCED .
23.052019 | %@WWW’M
| (MUHAMMAD AMIN KHAN KUNDI)
| MEMBER
CAMP COURT ABBOTTABAD
" (AHMAD HASSAN)
| MEMBER

CAMP COURT ABBOTTABAD
| .
|
l
i
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15.04.2019 : Appellant alohgwith counsel and Mr. Muhammad .

23.05.2019

Bilal, DDA for the respondents present.

Due to paucity of time instant appeall is adjoufned
to 23.05.2019 before the D.B at camp court, Abbottabad. -

: ' ‘ ' Chairman\

. Member Tamp court, A/Abad

Appellant alongwith his counsel present. Mr Muhammad Bj]él, o
Deputy District Attorney for the respondents present. Arguments heard and
;e;cord perused.

| Vide our detailed judgmént of today consisting o'f» four pages pléced
oné file, without touching the merit of the case, the present service appeal is .
di;smissed being time barred. Parties are left to bear their own costs. File be | ‘
cc)insigned to the record room. - o
it S
K : >/ / (MUHAMMAD AMIN KHAN KUNDI) -

MEMBER

O\ CAMP COURT ABBOTTABAD
P . .
N (AHMAD HASSAN)

! MEMBER
CAMP COURT ABBOTTABAD

!
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-17.10.2018

17.12 2018 -

18.02.2019

Clerk of counsel for the appellailt present. Mr.
Lutfullah, Assistant on bchalf of respondents No..4 & 5
alongwith Mr. Usman Ghani, District Attorney for all the
respondents present. Written reply not submitted. Learned
District ‘Attomey requésted for further adjourﬁment.
Adjourned. To come up for written reply/comments on

17.12.2018 before S.B at camp court, Abbottabad.

Y/
Member
Camp Court, A/Abad

L -

Appellant in person present. Mr Lutf Ullah, Assistant for
respondent no. 4 and 5 alongwith Mr. Usman Ghani, District
Attorney for respondents present. Written reply not submitted.
Requested for further adjournment. Last opportilnity granted. Case
to come up for written reply on 18.02.2019 before S.B at camp court
A/Abad.

(AhmMSan)

Member
Camp Court A/Abad

Appellant in person present. M/S Lutfullah, Assistant and

Sohail Ahmad Zeb, Assistant alongwith Mr. Muhammad Bilal

Khan, Deputy District Attofney for the respondents present.

Written reply on behalf of respohdents submitted. Adjourned. To

come up for rejoinder and arguments on 15.04.2019 before D.B at
Camp Court Abbottabad.

(Muhanﬁﬁ Amin Khan Kundi)

Member
Camp Court Abbottabad
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129.06.2018

28.08.2018

Appellémt Muhammad Khalid in person alongwith
Mr. Muhammad Waqas Advocate present and heard on

preliminarily. o

Contends that the appellant joint the department as

Junior Clerk and during his service right of promotion was
- accrued to him on 31.3.1993 but he was given promotion

“w.e.l. 31.05.1994 which is clear violation of the law on the

subject.

The points raised need consideration. The appeal is

i

admitted to full hearing subject to all legal objections if raised

by the respondents. The appellant is directed to deposit

security and process fee within 10 days. Thereafter, notices be

issued to the respondents. To come up for written

‘reply/comments on 28.08.2018 before S.B  at camp court,
A/Abad.

Q' e
alrman

- Camp court, Abbottabad

Appellant in person and Latfullah Assistant for the respondents present. Due

to summer vacations, the case is adjourned .To come up for the same on
b -

17.10.2018 at camp court Abbottabad.

Reader§
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. Form-A
- FORMOF ORDERSHEET
Court of
Case No._ . 2pp [2018
S.No. | Date of order - Order or other proceedings with signature of judge

proceedings

1 -2 3

05/03/2018 The appeal of Mr. Muhammad Khaled presented today by
Mr. Muhammad Waqas Advocate may be entered in the
Institution Register and put up to Learned Member: for proper

order please. '
' E%STRA‘“R‘":,"» 15l n

2- 7/7"3 ’h? This case is entrusted to Touring S. Bench at A Abad for at
preliminary hearing to be put up there on 7/% € - //?

s

' - | MEMBER
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* Before the Khybei; pukhtunkhwa

H

.
B

Muhammad Khalid S/o caste Awap r/o Kakul Tehs

Versus

il & Distﬁct Abbp_fttabad.'

; ' Sgrvi'cé Tribunal, Peshawar
(Camp.Court Abbottabad) -. '
T "~ " Appeal No. 200 17018

ToinT

1A

.Appeliant

The Secretary Elementary & secondary Education, KPK Peshawar & Others.

e RESPONdeEnts

Service Appeal u/s 4 of The KPK Service Tribunal Act, 1974 -

Index

Description

A

Annexure

Appeal along with affidavit

| Application for condonation of delay

Addresses of the parties

Copy of Appointment Letter

Copy of Adjustment Order

997

Copy of Departmental representation

Copy of Corrigendum

Copy of Application dated 20/05/2008

Copy of letter dated 10-06-2008

1

2.

3. | Copy of Handing & Taking over charge

4. | Copy of Order of Approval by DPC dated 25-03-1
5

6

7

8

9

Copies of Reminding Letters dated 04/12/2008 &
letter dated 02-05-2009

nd

10.l7WakaIatn:ama

Through

(Muhammad Khalid)
Appellant

(Muhamrdad Waqas)

'Advocafce; Higfi' Court, _
Abbottabad.
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Before the Khyber Pukhtunkhwa Service” Tnbunal Peshawar
: (Camp Court Abbotiabad)

,' » ' Appeal No._ 999 2013 _ |

!.
|
I

Muhammad Khalid s/o caste Awan r/o Kakul Tehsil & District Abbottabad presently
posted at Assistant (tBPS 16), Sub. Divisional Education officer (M) Battagram.

: Appellant

I

I' Versus

i Khyber Pakhtabcihwa

| ' . Sevwics Tribunal
The Secretary Elementary & secondary Education, KPK Peshawar. , L

‘ ) Bl

The Director Elementary & Secondary Education, KPK Peshawar. #iary No. ,.3_/5_ 7
Secretary Finance, KPK Peshawar. | oD /5/20/8

Sub. Divisional Education Officer {M) Battagram.
| .
District EduICation Officer (Male) Battagram.

District Acc?unts Officer, Battagram. .
: o [P Respondents

1
'

oukewNE

‘Service Appeal u/s 4 of The KPK Service Tribunal Act, 1974 -

[
Respectfully SheV}'i/eth! ‘
|
1. That the‘al'ippellant was initially appointed as Junior Clerk vide appointment letter
Dated 30-;66-1980. (Copy of appointment letter is attached as Annexure “A”).
2. That the Iappellant was promoted/adjusted as Senior Clerk vide ENST: No.3074-
' 79/A-23 !")ated 15-03-1993 on his own pay and grade subject to the approvél of
de‘partm?'la'nt'al selection Committee of education department. {Copy of

Adjustmie!znt Order is attached as Annexure ”B”).-

!
. I

3. That thei'appeliant took the charged against said post on 31-03-1993. {Copy of

Flkedf@ d&yandlng[ & Taking over charge is attached as Anne\(ure ”C")
|

R’agnstram
i [3[ IP 4. That the appellant was promoted as Senlor Clerk by Departmental Promotional

-commltltee on 25-03-1997 w.e.f. 25-03-1997 after the lapse of period consisted
l . . ..
upon 05 years, without retrospectively and granting back benefits. (Copy of Order

of Approval by DPC dated 25-03-1997 is attachedas Annexure “D”).
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5. That the appellant being aggrieved filed departiental representation on 25-03-
1997 against the order of approval by DPC before Respondent No.2. (Copy of

Departmental representation is attached as Annexure “E”).

6. Thatin cohsequence corrigendum wai issued by respondent no.2 vide ENDST No.
2210-14A-23 Dated' 14/11/1998. Ho-\A-;ever, Appéllant was promoted from 31-05-
1994 instead of 31-03-1993. But the appellant was made under false impression
that he was promoted since 31-03-1993. (Copy of Corrigendum is attat;hed as

Annexure “F"}.

7. That the appellant got know the fact'.on 20-05-2008 and forthwith moved an
application to Respondent No.2 for redressal of his genuine grieva.nce. The
respondent No.2 directéd the Executive District Officer School & Literacy
Abbottabad vide letter No. FNo.A-ZS/MS/SeIecﬁon Grade/Junior Clerk No.935
dated 10-06-2008 for comments regardihg h%story and factual position of the
appellant’s casé. (Copies of Application dated 20/05/2008 and letter dated 10-06-
2008 are attached as Annexure ”GA" & “H"). .

8. That in pursuance the Executive District Officer School & Literacy Abbottabad
submitted his comments to the respondent No.2 through letter No.15082 dated
17-07-2008 and admitted the claim of appellant in Para No. VI of the comments.

{Copy of Comments is attached as Annexure “I”).

9. That Executive District Officer School & Literacy Abbottabad répeate&ly
| requested the goncerned authority i.e. Respondent No.2 for the redressal of
genuine grievance of the appellant but in vain. {Copies of Reminding Letter:v;‘
dated 04/12/2008 and letter dated 02-05-2009 are attached as Annexure “J” & .
- “K”).

10.That the appellant had moved an application under Right to information Act to

Respondent No.2 for copies of his application and record, and to know the status

of his application. Which was declined for no reason.




11.That the appellant being aggrleved and rig‘br.‘ous";;éﬁé harsh attitude of the

Respondents leaving with no other option to file instant appeal inter-alia on the

- following grounds:

Grounds:

a. That the appellant has not been treated in accordance with Law, rules & policy

on

)

. subject and unlawfully refused to grant promotion 1o the appellant with effect
from the due date i.e. 31-03-1993 is illegal, void, arbitrary and ineffective upon

the rights of the appellants.

b. That the act of r'espondentslbeing illegal & void is not tenable.

¢. That the Departmental promotional committee is not competent to fix the date

of promotion/upgradation prospectively and the date of promotion is 10

be

counted from the date of officiating/acting charge of higher post. Reliance is to
be placed upon the judgment of this Hon’ble service Tribunal in service Appeal

No.266 dated 03-07-2009, it was held ,

“t is not the job of the Departmehtal promotional
Committee . to  fix -date of promotion/upgradation
prospectively, when the notification has declared the date
of effectiveness from a previous certain date .or when a
vacancy wdas available for a certain civil servant from a
previous date. IT was the authority of the appointing
authority to antedate the upgradation, as the case may be,
to the respective date mentioned by the notification, or
availability of the vacancy. The date is 01.10.2007 in the
present cases, which could not be changed by the DPC or
even by the appointing authority.” '

d. That the éppellant being qualified and eligible for the promdtion from the d

ate

i e. 31-03-1993 in the light of judgment 2016 SCMR 1938, Titled “Lugman Zareen

& Others vs Secretary Education, NWFP & Others, it has been held as under:

«(a) NWFP Civil servants Act (XVill of 1973 -— 5.8 -
Promotion - Principle -- Acting Charge -
Departmental .proniotion Committee issued delayed
notification --—- effect - where a pdsf was available against
which a civil servant could be promoted; where such civil servant
was qualified to be promoted to such a higher post; where he

was put on such higher post on officiating or acting charge basis
only because requisite exercise of allowing reqular pforhotion to
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such post was bgfqg delayed by competent‘a'uthon'ty and Where
he was subsequently found fit for such-promotion and was so
promoted on regular basis , then the civil servant was
entitled not only to the salary attaching to such post
but also to all consequential benefits from that very
date from which he had put on the said post on

officiating or acting charge basis.”

e. That the Hon’ble supreme court held in its decision reported in 2005 SCMR 499,

in which supreme court held,

“when tribunals or court decides a point'of law relating to the
terms of service of a civil servant which covered not only the
case of civil servants who litigated, but also of other civil
servants, who might have not taken any legal pfoceedings, the
- dictates of the justice and rule of good governance demand
that the benefit of the decision be extended to other civil
servants who might not be parties to the litigation instead of
, compelling them to approach the tribunal or any other legal
forum -—- Art.25 of the constitution also explicit on the point
that all citizens were equal before law & were entitled to equal
protection of law.” :

That the Hon’ble Service Tribunal similarly held in Service Appeal No.244 of 2007
in its final order dated 04-08-2007 relying upon the above cited case laws allowed

- the appeal upon the similar point of law and also condoned the period of

limitation by placing reliance upon PLJ 2004 SC 435,

“Wherein it has been held that the decision of cases on merit
always to be encouraged instead of non-suiting of litigants for
technical reasons including limitation.”

. That the period of limitation firstly does not run against void order/act and

secondly where pay and allowances are involved, limitation cannot be attracted.
However, the delayed period may kindly be condoned to ensure Justice.

. That the Federal Service Tribunal in 1995 PLC (CS) 1026, “Appeal was resisted on

the ground of bar of limitation ---- Held, in matter of pay & pension bar
limitation not being applicable plea of limitation raised by authority ad no

- substance.”

That promotion on acting charge basis as Senior Clerk vide ENST: No.3074-79/A-
23 Dated 15-03-1993 created invaluable & vested right in favour of the
Petitioner.




j. That the act of respondents ;ar"npunts to -_Exploitati'on, while the constitution of
Pakistan provides protection against the every act of exploitation.

k. That the very act also disproves the equality of citizens provuded under Art. 25
~and dlscrlmlnatory in the light.of Art.27 of the Constitution.

[. That the petitioner is legally entitled to be promoted from 15-03-1993 with all
consequential benefits. ‘

 m. That the hon’ble court has jurisdiction to entertain and has power to adjudicate
. upon it.

It is therefore most humbly prayed that on acceptance of instant appeal the impugned
" Notification ENDST No. 2210-14A-23 Dated- 14/11/1998 may kindly be modified and be
given effect from the date of assuming the charge as Senior Clerk i.e. 31-03-1993 with
all consequential effects mcludlng seniority and back benefits; and notification’s
application with effect 31-05-1994 may kindly also be declared ultra vires of the
provisions of the Constitution, against the natural justice, illegal and of legal effect and
be rectified.

-{Muhammad Khalid)

Appellant
Through
{(Muhammad Wagqas) X
Advocate High Court,
Abbottabad.
- {
Affidavit

|, Muhammad Khalid s/o caste Awan r/o Kakul Tehsil & District Abbottabad do hereby
solemnly affirm & declared on oath that the contents of instant appeal are true and
correct according to best of my knowledge and belief and nothing has been concealed
from this Hon’ble court. '




Before the Khyber Pukhtunkhwa Servuce Trlbunal Peshawar
(Camp Court Abbottabad)

Appeal No. /2013

Muhammad Khalid s/o caste Awan r/o Kakul Tehsil & District Abbottabad.
.......... Appellant

Versus

The Secretary Elementary & secondary Education, KPK Peshawar & Others.
............ Respondents

Service Appeal u/s 4 of The KPK Service Tribunal Act, 1974

Application u/s 5 of the Limitation Act, 1908 for condonation of Delay

Respectfully sheweth!

1. That the titled appeal is being filed before this hon’ble court and the instant
o petition may kindly be also treated as integral part of the appeal.

2. That corrigendum was issued by respondent no.2 vide ENDST No. 2210-14A-23
Dated 14/11/1998. However, Appellant was promoted from 31-05-1994 instead
of 31-03-1993. But the appellant was made under false impression that he was
promoted since 31-03-1993. '

3. That the appellant got knowledge the fact on 20-05-2008 and forthwith moved
an application to Respondent No.2 for redressal of his genuine grievance. The
respondent No.2 directed the Executive District Officer School & Literacy
Abbottabad vide letter No. FNo.A-23/MS/Selection Grade/Junlor Clerk No.935
dated 10-06-2008 for comments regarding history and factual position of the
appellant’s case.

4. That the Executive District Officer School & Literacy Abbottabad repeatedly
requested the concerned authority i.e. Respondent No.2 for the redressal of
genuine grievance of the appellant but in vain

5. That the application is still pending & undecAided.

6. That the order/act of respondent is illegal & void and limitation does not run’
against void order.

7. That the pay & emoluments are involved, whiéh is also a recurring cause of
action.

‘8. That the period of limitation does not run against the pay and financial benefits.




9. That the period of limitation does not extinguished the right.

10. That the administration of justice also requires that the case must be decided on
merit and technicalities including limitation should be avoided.’

/AN

11.That ”lgnorantla juris sui.non-praejudicat juri”, |gnorance of one’s right does not

pre-judice the right”.

It is therefore most humbly prayed that the delayed period may kindly be condoned and

the case be decided on merlt
\

-

(Muhammad Khalid)
Appellant

Through
(Muhammad Wagas)
Advocate High Court,
Abbottabad.
Affidavit

|, Muhammad Khalid s/o caste Awan r/o Kakul Tehsil & District Abbottabad do hereby
solemnly affirm & declared on oath that the contents of instant petition are true and
correct according to best of my knowledge and belief and nothing has been concealed
from this Hon’ble court. ' ~

Deponent




Before the Khyber Pukhtunkhwa Service Tribunal, Peshawar
(Camp Court Abbottabad)

Appeal No. L /2013

Muhammad Khalid s/o caste Awan r/o Kakul Tehsil & District Abbottabad.

.......... Appellant
Versus
The Secretary Elementary & secondary Education, KPK Peshawar & Others.
' e Respondents
Service Apgeal u/s 4 of The KPK Service Tribunal Act, 1974
Adresses of the Parties
Respectfu'lly sheweth!
Muhammad Khalid s/o caste Awan r/o Kakul Tehsil & District Abbottabad.
.......... Appellantl
Versus ‘
1. The Secretary Elementary & secondary Education, KPK Peshawar.
2. The Director Elementary & Secondary Education, KPK Peshawar.
3. Sub. Divisional Education Officer (M) Battagram.
4. District Education Officer (Male) Battagram,
5. Secretary Finance, KPK Peshawar.
6. District Accounts Officer Battagram. ‘
e Respondents
creereenren Respondénts

r

s

(Muhammad Khalid)
Appellant

Through

uhammad Wagas)
Advocate High Court,
Abbottabad.
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Govi:High School, Kakul,

I The Division(,l Dlrector of Lduca‘L:L Sy Hazara Division .
: “E fAAbbottabad for information and necessary éction please.
2 D.E.0. Abbottabed for lnformaﬂlon. -

{3, _ Candidate. concerned. '

4 -O;fice copy. -
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L | - Headmaster, .
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ﬁbbottabadi vid@:: }hrector of Sec .EéncatmnWEP
)074«79/A-23/V01:V Dated 1;.3.’%93« e

| 'GsS&Pp. NW FP 293 FS 2000 P 18-10 2000—'{3) 3

s CMRTIFICATE OF TRAN?FER OF CHARGE

SN 31093%5 ’
1. Cert:fied that we have’ on the fore/aftemoon of th:s day respectwely made over and

receive charge of thts efflce otf tbe D:i.str:ﬁ.ct Educa;{:z.on foi.c.er (E‘I.);Secondam’

Pfesh,awar End.st No,

-

2. Particulars of cash and 1mportant seereﬁ and confxdentlal documents handed over are

- i

Station .. Abbobtakady. .. ... ...

3
1

Dated. . 303,193 LN, .

 perd

noted on the revesre —

o

Signature of relieved

Government - servant, .

_ Designation. . .. .. Senion .C.Ierke. . e

Government servant . ohm& Khalid

8/C effice of the DEO(M)Secy' ‘

------------------

Desxgnatlon Ab.hottahada !
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v, Copy forvarded for information to-tPers,, -

' % | 1. Drector Secondary Esucation with reference bo his Eeaissi.
R %97:‘7971@2§%V51$WLaﬂtéaﬁgg;gé§39§§f§?en9?;g?‘hiSLEn&ét:N6.~
2. District Accounts Officer, Abbettapady - . . .

T 3&-; Princi al Govt  Hiek S g bbe bads |
. e Off icepﬂgcog&,v:‘f’:ﬂ%gh 5?,11? ol Kakul(a.Absd),

L essA
District Education. Officer.
; (MDSecy Abbettaban, oo
Blssilet Education OFGCH
) lmlolSaconduy) Abbotisbed,

"
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Consoquent approval be the "‘en*‘*t watal fotection Committee
T Sducatioan Depn rtﬂent'ih “ts meeting he'd on 25/%/M 997 The fOllowlxg
unior Clerks alrendw mekins on their om pay o BIZ against the vacant
pozt of L/Ulerk are hereby promoted resular basis to the post of S/Clerks
“in 3Fﬁ-7 Snﬁ'postedxmvajnst the po.t of S/Qlerk-is noted aghinst each
in the intsrest of public sevvica:. ﬁLh effect from 95/ 1997:»

o
J

T

"

.

1, Fr.Ihzamil HAq G/0. - S/Cler: af GET ChoKi o Lgainst the
- L : Che=praadfa, -~ . rost occupied
: . by him.

2, SESREN an . J/C
~» - T

[ES— ] o__-ﬂ..

. , Sity ~ : |
3. / Hoh vomad Whedid J/C “/Ylerk ot Hureain .. /ibad —e—medOme— : ‘
4. bl Henap TG : 5/uleri at Tiu 4(:}.’:) U — Ao mmmn ‘

Chitral. ‘-
- NS DU _
5. 1-:01’1~1 ' Ihrahin J/u i/Ulerk at GHE. D 'l“'_nnﬁ_iﬂn --—-«--do-—--- J\
oL . al2kand, L i : . -
W " 6. . Toor-z Khin n J/C . L/C at GF 1o.3 Dannu : ;E..m;..do_w_
T %7 T Fohwinid .ywb J/C LS at TROGL/E) DIK | emeeiO——
m A Rian .‘Med I/ 5/C at G.C.Timasgareah ,ﬁ_ e o
“77 9. HMohwmad Zahev® J/C £, ltGBV‘ﬁ(H..u,u,l anshe; :
: 1. _ Rohim Dil J/C - B/C G.1".G.C Bannu.. | - -
1. ‘houkat Bussain J/C £/0 2t GGHSD Il—wmshpr .;.,._-m;dom;..-
, e A L/ubad, ;. o i
12, . g ¥ hwm 2d 1/C - £/C at TR )'i-iarc"'. n -7.-..._;..50.»-- : .
13 - manutizh J/C 2t o . R A .
. . . ‘\:LS NO 4 lnmo:‘:‘A ;’":ta G 1_ “T'].-'D J.\Ot AZ ~> ot V IOS"

A, Koaw Gnl 3,0  B/Clexv --;_’Gc 'o.frhn ighinst the post
" : i t . ocouped by h:r.me

= 0 og- :—'1'1'1'1 .....-.u.-.do..-_...— )
/0 112
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u.c,;unf*'it spnew.1l. .o hirin,
Dirzchtor of “Aucation (Jﬂ lewza) . pinn
Divigional ZHresctor of Mduc-tion \zbuO:
. PigttiSdueatd on Officer
#LinedPAl,Gh Yt.
. T‘ﬂP¢E 1, “o

P J. L.) 1’1"‘.)'-.1 -h”.n.b’d.. :
.s’) UO"lC"I‘Tle

b ( (/Y ecy: nd Irv73 concerned. [,
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' The Directox,
Lchools & Ilit‘ ZOUD?OI’Q?M"”O
i ot S gn-1lcrtien fon ‘ivgmguem of serrice th “ﬁ' et Dim
the date of taking over charge 1.e 31.3-1955 instond of
- 29322007, -
oo s |
Y]
‘ | . A 83l? explansicry application of Mr.ladamnd Rinlid 5/Cerk
’}”\m_ Coviy Jigher Seoondary Soliocl Rich Iken A,Ads 15 sent hevewith for your
N~y 0 porassl aod further ncocs:ary ascticn please,
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'. Subject:

: ‘fElen-ientary and Secondary 3
- NWEP, Peshaw:n gs '.'_f s

‘-Kmdly refer to” your Memi No. 935/1-'" No: A-23/MS/Select10n Grade/JC

dated 10 6. 2008, regardmg the subJect noted above and to subn

. through Director Secondary Educanon NW*P Peshawar agamst .
S/Clerk et 3151994 1nstead o 31 3 1993: " through -

. amendment/Nonf ca‘qon/Corngendum 1ssuekd

. No. 2210- 14/A25/Muhammad {qaahd §dated‘

vi. .

o co‘nmdered for’ promotlon agams hls occuplegl post of S/C w.e, £
) 3I 3 1993 mstead of 31 5. 199 '

S 8

“He ‘took over charge of his. new asmgnmeny

11t parawme reply of the '

hn now workmg in the -

n 2:;'71}1'__918:0.((30})_)"

He was promoted on hlS own pay and scale %through Dlrector

U Seconda.ry Educatlon NWEP, Peshawa.r Fn 1.

‘t-,;? 'N'o.

L T9YA. 23/Promotxon T/Clerks dated 15 3, 1993(Copy .attached)
. i

as‘ u/ uxerk on

31.3.1993 in the ofﬁce of the defunct Dlstnct Ed u;anon Ofﬁcer

He: remamed posted On his own. pay and scal ;‘m;I

- (M) Secondary, AbDOﬂdbﬂd (Copy of the Charge Re port attached)
iv.

PS- 5 agamst the

post of Senior clerk 1111 Notxﬁcahon of regul

Endst; No!@@l@@ﬁ 2_>/Promo tzon J/C dat
with 1mmed1ate effect 1 e.25. 31 97(C‘opy attiched)|
The above order of ‘:z.-promotlo dated - @ {99%%
through appeal and by acceptance Ins appe:a.lh app

z
1

attached)

) unde.r ;

' 1§u10t10}1 issued
1999 at s Noé‘-

)i

rova.l was made

Endst

b N )
C -CMI Servants Act (XVIII) of 1973 ani m th ght of aypended

, demsmn of Honorable NWFP Semee 1--Trl
v . ‘!@4; :
' No 24472007, quoted by pphe

demszon attached)

B S

bunal Appeal

3074-

was cha]lenged

RV N
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Q- oy - OFFLCE OF THE EXEQUTIVE Lr SIRICT o FFT CB‘R( m.mmm&msx«‘cm mmr) --
A . J .- JABBOTTABAD,
A 4 W~f/, - -

- e P9/

: & . '
ated gfabad the_ 2=y S /a009

The Directorv

Elementary.and seeondar-y Educationp
NW FPe PeshaWa T

subjecty~  APPLI cmxouo RECULARL.ZBD OF .éz";av_i.@ M, K411 D)

Memo 1-

- Reference this ofi’ice No, 15082/Dated 17. T. 2008, -

I have.the honour to request yoqr boodself with the
remarks that an appeal for regulam.zation of service lodged by
Mr. Muhammfd Khalid S/Clerk of this office n:as ‘been submitied

/ - to your office vide this oflice Nooi quotps aboveo & :
M . It is again reguested to p.t.ecase tne issue necesgary
' approval for r'egularization in service asi beniior clerk w,e,f the
: o date of taking over. charge i,e, 31, 3: 953 iﬂbtedd of _1.5,1534 -
W ' in. favour of Mr. Muhammad Khalid- ;u/(,,.:.erh of ‘lt.his office in the
' - 1:Lbht of Judgement dsted 2. 3"‘.21.(:9 mh-FP Serv;l.ce Tmbmdl Peahawqr

ment.oned in the HNotification d::v..i"dl

of Higher Fducation KWiP, Pesha mr.~(oc>py ‘of! tne Nota.firatlon is
dlso '-ttdched for reudy referenceﬁ

1
_i
N
.

\FL Nt LAY A MR ION
. EBOLTABADg v W% iam
" . [ ‘\ Y
X SR
! o
5 R 1
1 FEENE
o N !
. o :
P i
4 N - - é

. f» 7ol EADT
P T 1 o 5 aﬂwi‘ﬁ‘ﬁ&)m 'tm 1’%“%1?%3 TR

3 JodUUJ issuea by the’ Dj.rector '

i
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| . . ~BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL PESHAWAR.

T Service Appeal No: 300/2018 S &\
‘ | Muhammad Khalid Assfstant(BPS}lé) O/Ovthe SDEO(M) Batgram. ..'....Appelianb‘-\\__ —
. | VERSUS |

| Secrefary E&SE Department, Khy'rber Pakntunkhwa & others. ....Respondents

, JOINT PARAWISE COMMENTS FOR & (i i EHALF OF RESPONDENTS No: 1-4,

Respectfully Sheweth :-

The Respondents submit as under:-

)

ia PRELIMINARY OBJECTIONS.

.. 1 Thét the Appellant has got no cause ¢! z:;:iii::)n Iocus/staﬁdi._

2 That tlﬁé instgnt Service Appgal 1S bad!xtim_g barred. o _ o . .
3 That the Appellant has conéeaied mate'e é,.;ij;'acts from tﬁis .Tribu-ﬁal.

4 That thevAppveIIant has not come to this Tribunal with clean hands. | .

o=

5 That the instant Service Appeai .J againsi e prevailing law & ry!es.'

6 That the appeal is not maintainable in'ij:s g:n"eéent form.

LA
EA T

7 That the apbeal is bad for mié-joinder & nen-joinder of the necessary parties.

8 That the instant Sérvicé Appeal is barred 'x'.r,r‘iaw. R R i
" 9 That the Honorable Tribunal has no jurisii-tion to adjudicate the matter.
10 That the impugned Notification dated 14/:1/1998 is within legal parameter.

11 That the appellant is not entitiad for yiie grant of antidation of promotion wef 31/3/
1993 under the relevant provisions of fow % rules. '

ON FACTS

1 That Para-1 needs no comments baing

i2lates to the service record of the appellant
against the Junior Clerk Post in the Rest '

yaadent Department.

2 That Para-2 incorrect & misleading o1 ihe grounds that the appellant was actually '
working against the Junior Cleri Pozt &v. iy adjusted against the Senior Clerk Post in his .
own pay & Scale of junior clork vide order dated 15/3/1993 by the Respondent LT
Department as admitted by the zpneiiai himself in his appeal -which-does not create . /
right. (Copy of the said order duted 1554393 is annexed as Annexure-A). N :

3 That Para-3 is also needs no coramuins as each & evary Civil Servant if transferred & -
adjusted against a post in his owrn pey % scale in legally bound to assumed his duty
charge as a matter of routine. o - : ’




10

11

That Para-4 is correct to-thesextent that:vide.the notification dated 25/3/1997, the "/ ' .
appellant has been prométed against the Senior Clerk Post in view of his seniority cum , * .. .
fitness in the Respondent Department whereas, rest of the Para regarding grant of : /'
promotion with antedated effect is baseless & without any cogent legal & moral :
justification. As the posting on Own Pay & Scale is not now here mentioned in service | N
law nor creates any right. Hence, denied.(Copy of the said Notification dated

25/3/1997 is attached as Annexure-B).

.
ESEN

That Para-5 is correct that the date of promotion of the appeilant against the senior :
clerk post has been antedated wef 25/3/1997 to 03/5/1994 vide order dated ;
14/11/1998 by the Respondent Department upon his Departmental Appeal to the . o
Respondent No: 2. (Copy of the Departmental Appeal is Annexure-C). n

That Para-6 is correct that vide Notification dated 14/11/1998 the date of promotion of
the appellant has been antedated wef 25/3/19093 to 31/5/1994 by the Respondent
Department whereas, the rest of the Para is incorrect & denied. (Copy of the
notification dated 14/11/1998 is annexed as Annexure-D).

That Para-7 is incorrect & denied. The case of the appellant is badly time barred under '
the Law of limitation Act 1908, as the date of his antidation of his promotion is
14/11/1998 & he has filed his Departmental Appeal on 20/5/2008 to the Respondent
which is by itself amount to several Departmental Appeal as the order dated
14/11/1998 is an appellate order. Hence, on this'score, the appeal in hand is liable to be
dismissed in favour of the Respondent Department (Copy of the Departmental Appeal

is annexed as Annexure —E)

That Para-8 is also incorrect & misleading as the Respondent Department has acted’as * © . :‘
per law, rules & criteria in the instant casc & has correctly promoted the appellant wef :

31/5/1994. Hence, not entitled for the grant of promotion wef 31/3/1993 which is the K
date on which the appellant. was actually serving the E&SE Department against the

Junior Clerk instead of Senior Clerk Post.

That Para-9 is incorrect & not admitted. No such correspondence has been made by the
then EDO(S&L) now DEO (M) Abbot Abad. Non he is entitled to do so under the relevant
job manual to the Respondent No: 2 as Pach & everythlng is done as per law, rules & . ... -j__.':
criteria in the E&SE Department. .

That Para-10 needs no comments being partains to RTI Department whom the appellant
has not made Respondent in his service Appeal before this Tribunal for bring the factual
position. '

That Para-11 is legal. However, the Respcndents No: 1-4 further submit on the following
grounds inter alia :- ‘

ON GROUNDS.

' 'Respondent Department

Incorrect & not-admitted. The appellant has been treated in accordance with Law, Rules
& criteria in the instant case & has correctly antidated his promotion wef 31/5/1994 by
not entitling the appellant wef 31/3/1993 for the grant of promotion against the Senior
Clerk Post as on that date, he was working against the junior clerk post in the

Incorrect & not admitted. The act of the Respondent Department is within legal o
parameter & is-liable to be maintained iri the interest of justice.




Incorrect & not admitted. The Departmental Promotion Committee (DPC) is fully
empowered to fix the' date, of; promotion of‘xbelng a proper forum under the relevant
provisions of Law, rules. & prescnbed crit erla Further as per judgment reported in 2015
SCMR-165 that appomtment on Actmg., or ofﬁcuatlng basis cannot create rights for
regular promotlon : ' ‘

Incorrect & not admitted. The appellant is not entitled for the grant of promotion wef
31/3/1993 as he was working against the junior clerk Post & has been adjusted against
the Senior Clerk Post for the time being & not on regular basis in the Respondent
Department.. :

Incorrect & not admitted. The cited judir mht of the Supreme Court of Pakistan is not

applicable upon the case of the. appellam in-view of the above made submission in the
instant reply.

~ Incorrect & misleading. The cited judgrnent of this Tribunal is also not applicable upon

the case of the appellant of being different on both question of law & facts of the case.
Incorrect & not admitted. The Deépartmental appeal of the appellant is badly time
barred & if a Departmental appeal of the appellant is time barred then the instant

Service Appeal shall also be time barred, under the law of limitation Act 1908.

Incorrect & not admitted. As per jl_.ldg!]l':héh_n-lt.'in 2018 SCMR-997that a civil servant is

aggrieved for any order he shall challenge the said vigilantly & promptly.

Incorrect & denied. The appellant is not entitled for promotion wef 31/3/1993 during
his adjustment against the Junior Clerk st on his own pay & grade in the Respondent
Department as admitted by the appelianttoc. -

Incorrect & denied. The act of the Respoudent Department is within legal parameter &
liable to be maintained. - '

Incorrect & not admitted . The provision «f Article 25&27 of 1973 constitution of islamic

Republic of Pakistan has not been violat.:! by the Respondent Department in the instant
case. : : S

Incorrect & not admitted. The appe, 4t is not entitled for further antidation of

promotion wef 31/3/1993 underthe rules & criteria.

Incorrect & misleading. This Tribunal has yot no jurisdiction to entertain the instant case
of being badly time barred. :

In view of the above made s::nissions, it is humbly Prayed that this

Honorable Tribunal may very graciQsjs;:"f'} be pleased to dismiss the instant
Service Appeal with cost in favour of thé “espondent Department in the interest

of justice.

Dated / /2018

E&SE Department Khyber

Pakhtunkhwa, Peshawar
(Respondent No: 1)

Secretary

~ Finance Department Khyber - -
Pakhtunkhwa, Peshawar

(Respondent:No:3) -~
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oy s i BEFORE THE HONORABLE KI-IYBER PAKI-IATUNI(HWA SERVICE TRIBUNAL PESHAWAR.

Servke Appeal No 300/2018 : : </

“"',‘

Muhammad Khalld Assustant(BPS 16) 0/0 the SDEO(M) Batgram. ... App|lcant
VERSUS
Secretary E&SE Department, Khyber Pakhtunkhwa & others. ... -Respondents

REPLY TO THE APPLICATION FOR & ON BEHALF OF RESPONDENTS No: 1-4.

Respectfully Sheweth :-

¢ Theé Respondents submit as under:-

1 That Para-l needs no comments.

2 That Para-2-is incorrect that as the applicant is not entitled for promotion wef 31/3/1993
& has correctly been promoted wef 31/5/1994 against the Senior Clerk Post by the

Respondent Department.

3 That Para-3 is incorrect & misleading. Théicase of the applicant is badly time barred &
liable to be dismissed under the relevant law.:.

4 That Para-4 is incorrect & denied.

5 That Para-5is mcorrect & denied. The case of the applicant is time barred & is liable to
be dismissed.

’ : 6 That Para-6 is not admitted. The act of-thdlftéspondent No: 2 is within legal sphere.
7 That the application of the applicant is time barred.
8 That Para-8 is denied. The case of the'abrp,licawnt'is time barred & liable to be dismissed.

9 That Para-9 is incorrect. Civil Law is mainly based on Law of limitation. Hence, the plea
of the applicant is baseless.

10 That Para-10is incorrect. Hence, needs he comments.

11 That Para-11 is also denied. The applicant \vas fdlly aware of his own case &
mtentlonally got his case time barred.

In view of the above made submissions, it is humbly Prayed that this

Honorable Tribunal may very graciously be pleased to dismiss the instant

application with cost in favour of the Res pondeht Department in the interest of
. justice. = -

Dated__/ /2018

' - . E&SE Department
_ ]‘ 7 Pakhtunkhwa
S . . , . | ww

\ - Secretary
' E&SE Department Khyber

Pakhtunkhwa, Peshawar
(Respondent No:1) 4

" Financé Department Khyber
Pakhtunkhwa, Peshawar
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“l/" " BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL PESHAWAR. ——

Service Appeal No: 300/20A18

B Muhammad Khalid Assistant{BPS-16) O/0O the SDEO{M) Batgram. ... Applicant.
-VERSUS
Secretary E&SE Department, Khyber Pakhtunkhwa & others. ....Respondents
. AFFIDAVIT
|, Hameedur Rehman Asstt: Director (Litigation-Ii) ERSE Department
do hereby solemnly affirm and declare that_the contents of the instant application
are true & correct to the best of my knowle;gige & belief. ' |
Deponent
o
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