BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
' PESHAWAR.

SERVICE APPEAL NO. 908/2018

Date of institution ... 22.05.2018
Date of judgment ... 16.10.2019

Mumtaz Mehal, Female Warder, presently attached to Judicial Lock-up
Nowshera.

... (Appellant)
VERSUS

1. The A'I‘;r'iS‘p'ect'o_tr General of Prison, Khyber Pakhtunkhwa, Peshawar.
2. The Superintendent Circle Head Quarters Prison, Mardan.

(Respondents)

Appeal under Section 4 of the Khyber Pakhtunkhwa Service
Tribunal Act, 1974, against the order dated 20.12.2017, whereby -
the-appellant has been awarded the major penalty of “reduction to
lowest stage™ against which her departmental appeal dated
06.01.2018 has also been rejected vide order dated 02.04.2018
communicated to the appellant on 24.04.2018.

r. Yasir Saleem, Advocate. For appellant.
r. Ziaullah, Deputy District Attorney .. Forrespondents.

g/
=z

N _
\\ > MR. MUHAMMAD AMIN KHAN KUNDI ... MEMBER (JUDICIAL)
\Q MR. AHMAD HASSAN ... MEMBER (EXECUTIVE)

JUDGMENT

MUHAMMAD AMIN KHAN KUNDI. MEMBER: . Appellant
alongwith hér counsel and Mr.. Ziaullah, Deputy District A"tto;'ney for the
. respondents-present. Arguments heard and record perused.
2. -_Brief facts of the case as per presenf service appeal are that the
appellant wés serving in Prison Department. She was imposed major ‘penalty' of

removal from service on the allegation of absence from duty. After availing
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departfnental remedy she filed service appeal which was partially accepted, the
appellant was reinstated in service and the department was held as liberty to
conduct de-novo inquiry proceeding in accordance with law against the -
appellant vide judgment dated 02.10.2017. The respondent-department again -
conducted de-novo inquiry and after conducting_de-novo inquiry, the appellant
was again imposed major penalty of reduction to lower stage up to one year
vide order dated 20.12.2017. The appellant filed departmental appeal on
06.01.2018 Which was rejected on 02.04.2018 hence, the present service appeal

on 22.05.2018.

3. Respondents were summoned who contested the appeal by filing written
reply/comments.
4. Learned counsel for the appellant contended that the appellant was not

treated in accordance with law. It was further contended that no proper
procedure was followed before awarding major penalty upon the appellant. It
was further contended that the appellant was not provided opportunity of ‘

personal hearing therefore, she was condemned unheard which has rendered the

whole proceeding illegal therefore, it was vehemently contended that the - SO

impugned order is illegal and liable to be set-aside.

5. On the other hand, Deputy District Attorney for the respondents
opposed the contention of learned counsel for the appellant and contended that
the appellant \;vas imposed major penalty of removal from service on the
allegation of absence from duty. It was further contended that after availing
departmental remedy, the appellant filed service appeal which was partially
accepted, the appellant was reinstated in service and the department was held at

liberty to conduct de-novo inquiry. It was further contended that the respondent- |

department again conducted de-novo inquiry and after fulfilling all the codal




formalities the appellant was again imposed major penalty of reduction to lower
stage up to one year vide order dated 20.12.2017. It was further contended that
the period of reduction to lower stage up to one year has already been expired
therefore, it was contended that the appeal in hand has becomé infructuous and
prayed for dismissal of appeal.

6. Perusal of the record reveals that the appelllant was imposed major
penalty of removal from service on the allegation of absence from duty. The
appellant filed service appeal after availing tﬁe remedy of departmental appeal.
The service appeal of the éppellant was partially accepted, the major penalty of
removal from service was set-aside, the appellant was reinstated in service
however, the respondent-department was held at liberty to conduct de-novo
inquiry. Tl;e record further reveals that the respondent-department again
conducted de-novo inquiry and the appellant has been imposed major penalty of

- reduction to lower stage up to one year vide order dated 20.12.2017.

Admittedly, the punishment/penalty of reduction to lower stage up to one year

has already been expired therefore, in our view the appeal has become
infructuous hence, stand dismissed being infructuous. Parties are left to bear
their own costs. File be consigned to the record room.

ANNOUNCED
16.10.201

/(/AA? mon W “
(MUHAMMAD AMIN KHAN KUNDI)
~ MEMBER |
(AHMAD HASSAN)

MEMBER
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30.08.2019 Learned counsel fer the appellant preseﬁt. ?Mr.'Usman |
Ghani learned District Attorney alongwith : Mr ', Sulemian
Senior Instructor for the respondent present. Representafive |
of the respondents submitted relevant recerd‘ofi the .in‘c_l'uiry
proceedings including charge sheeUstatemeﬂt .:of; allegatiens,
* Show Cause Notice which is placed on file. Leamed Coeﬁsel |
for the appellant seeks adjournment. Adjourned. ITo' come up
for arguments o 16.10.2019 before D.B.

it

(Hussain Shah)’ (M Amin Khan- Kundl)
Member " : ' Member
16.10.2019 . Appellant alongw1th her counsel and Mr Zlaullah Deputy

District Attorney for the respondents present Arguments heard and

'

record perused. _
Vide our detailed judgment of todey coﬁsieting of three peges
placed on file, the punishment/penalty of reduction to lewer stage up to
one year has already been expired therefore, 1n our v1ew the appeal has
become mfructuous hence stand dlsmlssed bemg 1nfructuous Partles are

. left to bear their own costs. File be con51gned to the record room.

ANNOUNCED
16.10.2019 M‘Wﬁ mm/ .7 2
_ MAD AMIN KHAN KUNDI) - o
MEMBER B

(AHMAD HASSAN)
MEMBER
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. 15.05.2019
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A,

Counsel for the appellant and Mr. Muhammad J anl,- Deputy District

" -T'-Attorney for the respondents present. Learned counsel for the appéllant seeks

" adjournment to furnish rejoinder. Adjdurnéd to 01.07.2019 for rejoinder and

01072019

arguments before D.B.

(AHM HASSAN) o M. AM{# éAN KUNDI)
MEMBER . - : ' MEMBER
Ll o AR

. Appellant alongwith counsel and Mr. Riaz Ahmad Paindakheil,
Assistant AG for the résporidentsi present. Learned counsel for the
appellant submitted rejoinder. Copy of the séme 'is handed over to
learned Assistant AG. Adjourned to 19.08.2019 for arguments before
D.B. ’

MEMBER - MEMBER

19.68.2019 Appellant with counsel present. Mr. Zia Ullah learned

Deputy District Attorney alongwith Mr. Suleman Senior
- Instructor for the respondents present.

Record reveals that the charge sheet statement of
allegations and other relevaﬁt record of de-novo inquiry.is
not available on record. Representative of the respondents is
directed to furnish all the relevant record of de-novo inquiry
on the next date. ‘-poslitively'. Adjourned.. To come up for

record and arguments on 30.08.2019 before D.B.

]

(HuSsain Shah) (M. Amin Khan Kundi)
Member , Member‘ "

L

S (HUmAH) (M. AMHAN KUNDI)

h



o 17.12.2018 - Appellant in person present and submitted-application for extension of ”j}

time to dcp031t security and process fee. Application allowed with direction

1o deposit security and process fees within 7 days. Thereafter notices be

issued to the respondents for written reply/comments. Adjourn. To come up

for written reply/comments on 11.02.2019 before S.B. W ‘
e

‘Member

1;1.02.2019 Appellant' in person pfescnt. Written reply not received. No one
| present on behalf of respondent department. Notice be issued to the
respondent department with the direction to furnish written

“reply/comments. Adjoum To comeI P for written reply/comments on

s‘flf .

‘."72“51"‘0‘3'2019 b?fore sB. 8 v‘ K /".
ember
©25.03.2019 Appellant in person and Mr. Kabir Ullah Khattak

learned -Additional Advocate General alongwith Junaid
Assistant present. Representative of the respondent

department submitted written reply/comments. Adjourn.

To come up for rejoinder/arguments on 15.05.2019 before

D.B ) @ A

Member




Uy

‘i s
3
-

03.09.2018 Counsel for the appellant present. Preliminary arguments
. heard. The appellant has filed the present service appeal under
Section-4~ of the Khyber Pakhtunkhwa Service Tribunal Act, 1974

against the order dated 20.12.2017 whereby she was awarded

major penalty of reduction to lower stage up to one year in her

present time scale for her misconduct/willful absence from duty.
Departmental appeal of the appellant against the impugned order

dated 20.12.2017 was rejected. Learned counsel for the appellant

~ argued that the appellant has not been treated in accordance with

i law; that no proper procedure has been followed before awarding
the impugned penalty. Further argued that the appellant was not
provided fair opportunity of defense nor was granted personal

hearing.

Points raised need consideration. The appeal is admitted for

(- h | h . b~ .»"'If {'B_"""-‘_r—: T T ‘.ﬁ‘aﬁr‘-;"_ e T A S e
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FORM OF ORDER SHEET
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Court of
Case No. 908/2018
-S.No. | Date of Order Order or other proceedings with signature of judge
Proceedings
1 2 3
201847 | ey
! 18/07/20 The appeal of Mst. Mumtaz Mehal resubmitted today by
Mr. Yasir Saleem Advocate may be entered in the Institution
register and put up to the Wrothy Chairman for proper order
please. —3
NoEra e A2 L EGISTRAR

The case is entrusted to S. Bench for preliminary hearing

to be put up thereon__3 —9 —2-» |

CHAIRMAN




The appea! of Mst. Mumtaz Mehal Female Warder Presently attached to Judncna[ Lock up
Nowshera received today i.e. on 22.05.2018 is mcomplete on the followmg score which is

returned to the counsel for the appellant for completlon and resubmussnon w:thln 15 days.

1- Memorandum of appeal may be got s:gned by the appellant

2- Annexures of the appeai may be flagged.

3- Coples of Medical prescription, show cause, order/letter bearmg no. 1141 45 and 1149-
53 dated 13.03- 2016 departmental appeal and rejection order dated 18.7.2016
mentsoned ih the memo of appeal are not attached with the appeal which may be
placed on it. :

4- Copy of service appeal Mentioned in the memo of appeal is not attached with the
- appeal which may be placed on it. '

. 5- Four more copies/sets of the appeal along with annexures |e complete in all respect

may also be submitted with the appeal.
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BEFORE TﬁE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL, PESHAWAR

Appeal No.“0% /2018

‘Mumtaz Mehal, Female Warder, Judical Lock up Nowshera.

The Inspector General of Prison,

- VERSUS

(Appellant)

Khyber Pakhtunkhwa, Peshawar

and others.
(Respondents)
INDEX ' '
I\SIo Description of Documents A: ::X P;(g)e
1 | Memo of Appeal 1-4
2 | Affidavit - cf
2 | Copies of the Medical Prescriptions. A Y6-7
3 | Copy of the Show Cause Notice B |,
4 | Copy of the impugned orders dated | C & D
13.05.2016 9. /o
5 | Copies of the Departmental Appeal | E &
& Rejection Order dated 18.07.2016 | F |f/- /4
6 | Copies of Service Appeal and Order | G and
dated 02.10.2017 . | H V/$ >
7 | Copy of order dated 21.12.2017 I 22
8 |Copies of Departmental Appeal | J& K
| dated 06.01.2018 & rejection  order
dated 24.04.2018 o
9 | Vakalatnama

Through

YASIRAALEEM

Advocate High COui’/t:

"~ Peshawar
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. Prayer in Appeal -

Appeal No. fl /20188

- Mumtaz, Mehal, Fema.le Warder presently attached to Judicial Lock
-up Nowshera,

Aa\> ST

1. The Inspector
Peshawar. ,
2. The Superintendent Circle Head (

BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL, PESHAWAR

VERSUS

General of P

Appeal under Section 4

(Appellant)

rison, Khyber Pakhtunkhwa,

Duarters Prison, Mardan.
(Respondents)

of the Khyber

Pakhtunkhwa Service Tribunal Act, 1974, against
the order dated 20.12.2017, whereby the appellant
has been awarded the major penalty of “reduction

to lowest Stage”, against whic
appeal dated 06.01.2018 has

h her departmental
also been rejected

vide order dated 02.04.2018 communicated to the

appellant on 24.04.2018.

On acceptance of this appea

| the orders dated

20.12.2017 and 16.05.2018 may please be set-

aside and the appellant may

please be restored

S to her original position with| all back wages and
benefits.
Respectfully Submitted:

2. That ever since her appointment,

1. That the appellant was appointed as Warder
-Department. She remained at differ

to Judicial Lockup Malakand.

in the Prison

ent prison and was lastly attached

the appellant is performing her
duties as assigned with zeal and devotion and without giving any .

Khvber Pakhtukhwa
Sopvice Rrilamal

Eriary No 7'53
i)a@-duz&ig_&/g
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L T 17 SUUE I

;
&
;



chance of complaint whatsoever regarding her performance to his
superiors. '

. That while serving in the said capacity, the appellant while posted at

Judicial Lockup Nowshera, she was transferred to Judicial Lockup
Malakand vide order 26.11.2015. .

. That in the meantime the appellant got seriously ill and remained

under treatment at DHQ Mardan. Since the appellant was suffering
from typhoid and malaria, therefore she was advised complete bed
rest by the doctors from time to time. Due to her illness, the
appellant could not resume her duty at new. place of posting. (Copies
of the Medical prescriptions are attached as Annexure A)

. That after recovering from her illness, the appellant duly reported for

duty at Judicial Lockup Malakand and started performing her duties
regularly. ‘

. That thereafter the appellant was proceeded departmentally and was

served with a show cause notice dated 20.02.2016, containing the
allegations of absence. The appellant duly replied the show cause

‘notice and refuted the allegations leveled against her.

(Copy of the notice dated 22.02.2016 is attached as Annexure B).

. That without conducting any regular inquiry, quite illegally the

appellant had been simultaneously awarded the major penalties of
Reduction in Time Scale and Removal from Service vides orders
bearing No. 1141-45 and 1149-53 of even date 13.03.2016. (Copies
of the orders are attached as annexure C & D).

. That the appellant feeling aggrieved submitted her departmental

appeal on 23.05.2016, however it has also been rejected vide order
dated 18.07.2016. (Copies of the Departmental Appeal & Rejection

Order dated 18.07.2016 are attached as Annexure E & F ).

. That the appellant also filed her service appeal bearing No. 828/2016
before this Honorable Tribunal which was partially allowed and the -
appellant has been reinstated in service, however the issue of back
benefits was subjected to the outcome de-novo inquiry. (Copies of
Service Appeal and Order dated 02.10.2017 are attached as
Annexure G and H)




10. That after conducting the de-novo inquiry, the appellant was
astonishingly again awarded the major penalty of reduction to lower
stage upto one year in her present time and pay scale vide order
dated 20.12.2017.(Copy of order dated 21.12.2017 is attached as
Annexure I) '

11.That feeling aggrieved from the order the appellant again preferred
her departmental appeal dated 06.01.2018, however the same has
also been dismissed vide order 02.04.2018 communicated to the
appellant on 24.04.2018. (Copies of Departmental Appeal dated

 06.01.2018 & rejection order dated 24.04.2018 are attached as
Annexure J & K)

12.That the impugned orders are illegal unlawful without lawful
authority and are thus liable to be set aside inter alia on the following
grounds: '

GROUNDS OF APPEAL.

A. That the appellant has not been treated in accordance with law
hence his rights secured and guaranteed under the law are badly
violated. ‘

B. That no proper procedure has been followed before awarding the
major penalty to-the appellant, no proper inquiry has been
conducted, the appellant has not been provided fair opportunity to

defend her self against he charges leveled against her, thus the

whole proceedings are defective in the eyes of law and orders
based on such defective proceedings are thus liable to be set
aside.

C. That the appellant has not been provided proper opportunity of
personal hearing thus he has been condemned unheard.

¥

D. That the de-novo inquiry was ordered by this Honorable “I'ribunal
to be conducted just to decide the issue of back benefits -of the
appellant and the respondents by awarding the majof penalty,

~ exceeds their mandate. | |




E. That adopting shorter procedure in the instant case was uncalled
for and illegal the charges were never admitted by the appellant
hence the issuance of show cause notice has prejudice her case
and in fact he was condemned unheard.

F. That the matter in hand required a full fledge regular inquiry, for
the proof or otherwise of the charges, in the absence of regular
inquiry major penalty can not be imposed.

can be termed as misconduct. The absence of the appellant was
never willful but it was due to her illness, she duly submitted the
medical certificates, however it were never considered before the
removal from service of the appellant.

H. That the impugned orders cannot be termed as speaking order as
is provided under section 24-A of the General Clauses Act.

I. That the penalty awarded to the appellant also does not
- commensurate to the charges leveled against her.

J. That the appellvant seeks permis-sion of this Honorable Tribunal to
rely on additional grounds at the time of hearing of the appeal.

It is therefore, humbly prayed that on acceptance of this
appeal the orders dated 20.12.2017 and 16.05.2018 may please
be set-aside and the appellant may please be restored to her
original position with all back wages and

| G. That the appellant has not committed any act or omission which
Through
Advocate High Court,

Peshawar
AFFIDAVIT

I, Mumtaz Mehal, Female Warder, Judical Lock up Nowshera,
do hereby solemnly affirm and declare on oath that the contents of
the above noted appeal are true and correct and that
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Subjeet: -

Sir,

ok
.

w

The Inspector General of Prisons, o
" Government of KPK. Peshawar.

Appeal for re-instatement in servica.

Most humbly it is submitted as under: -

~

‘That- I was serving as Female Warden in

Prisoas Department and was posted at Judicial

rock up Nowshera.

That I was transferred from the above

mentioned place to judicial lock up Mzilqkand"
vide your goodsclf order No. 1818 (i;\tlcd
26/11/15. o o
That thereafter I fell ill and remained under
treatment at DHQ Hospital, Mardan and I was
advised complete bed rest for 52 dny;\;-f:’(nn
time to time. -
That .w.hcu Iovecovered Trom my  illiess 4
reported  for  duty  at  Judicinl  Lock up
Ialakand and performed my duty there for

18/20 days regularly.

‘“That thereafter my shift was changed and after
‘ 4 D

10 days‘vs"hen 1 attended my duty, 1 was
delivered charge sheet and I replied for the

Saiic.

That an enquiry was conducted against me and

I was provided the penalty of “Reduction to
Lower Stage” vide Superintendent Circle HQ
15’1’;5011 ‘Mardan order No. 1141-45 dated
13/5/16. |

That I was suffering from typhoid and Malaria

~and remained under treatment from $/3/16 to




~

I - ‘ 24/4/16 and during this period I was advised

‘rest and therefore could not attend'th_e duty.

i Photo copies of medical certificates are’

attached herewith. .
8 That due to my above absence from my duty, I

was awarded: punishment of Removal from

service vide Superintendent Cirele HQs. Prison
> .

Mardan order No. 1149-53 dated 13/5/16.

That I prefer this appeal before your honour

for my re-instatement and sctting aside ‘the

\O

order of removal from service on the following -

grounds inter-alia: -

o Saden e .- -

: - Grouads.

Al That my absence from my duty was neither
intentional nor deliberate one and it was purely

due to my illness and in support of wy

’ : . _ - contention, photo copies of medical certificates

t : . . . - .
. (prescription chits) are attached herewith.

: : B. That the punishment awarded to me is harsh

enc and against justice.

C. _ That I have served in this Department for 14

days and have spotless record.
D. - . That during my wholé tenure 1 have performed
my duties to entire satisfaction of my superiors,

honestly and efficiently.

E. " That I belong to a poor family and have got

three school going children. My husband is

r




jobless and 1 am their only source of income

and due to my removal from service"théirﬁ
edueation Las badly been effected.

It is, thercfore, humbly prayed that en

acceptance of this appeal, the order of my

removal from service may kindly be set-aside
and 1.may be re-instated in service.
o

Dated: - 23/5/16. . Appellant,

B MU\W{Q‘\}VINV'\\&Q

‘Mumtaz Mahal,

Ex-Female Warden. o
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(77 “\QFFICE OF THE - e/
INSPECTOR GENERAL OF PRISONES
HYBER PAKHTUNKHWA PESHAWAR
[ 091-9210334, 9210406 . i 091-9213445 -

No.EsthVard-)OEders/ /;} c?,-j:v% -

Dated_ /% —e 2 ~Qosd I- /l-
, ‘ /_;/

ORDER

WHEREAS, Ex-Female warder. Mumtaz Mehal D/O Zahid Habibul]ah attached 1o
Judicial Lockup* Malakand , was awarded the major penalty of “Removal fronﬁ Service” by the
Superintendent Headquarters Prison Mardan vide his office order No.1148-53 dated 13 5-2016 due to her
willful absence from duty for 69 days with cff‘cc&.from 05-3-2016 to 13-5-2016.

AND WHEREAS, the said Female warder preferred her departmental appeal for setting-
aside tlle‘penalty awarded to her, which was examined in light of the available record of the case and it
x;/as observed that the appellant remained absent f{or tﬁe period as mentionéd above and legal/
procedural formalities as required under Rule-9 of E&D Rules -2011 have :also been observed
by the competent authority. '

AND WITEREAS, shce was afforded an opportunily ol personal heoving on
14-7-2016. During the coursc of hearing she failed to defend / justify her willlful absenee.

NOW THEREFORE, keceping in view the facts on record, the iarovision ol ruics n
vogue and in exercise of power conferred under Rule-5 of Khyber Pakhtunkhwa Civil Servants
Appcal Rules 1986, the decision of the compctent authority is upheld ':gnd appeal of the ‘

~appellant is hereby rejected being without any substance. M

INSPECTOR GENERAL OF PRISONS,. : ‘
KHYBER PAKHTUNIKITWA |, PESHAWAR. |

ENDSTNO._/ 7€, /2?’5&9/ voE  PESHAWA! }

Copy of the above is forwarded to :-

I The Superintendent, Headquarters Prison Mardan for information and nceessary action with
reference ta i fatter No P82 dated 13007016,

2. The Superintendent, Judicial Lockup Malakand for information and nccessary action with
reference 1o the Superintendent HQ Prison Mardan order referred to above! e s diveeted o inform
the appellant accordingly and also to make necessary entry in her Service Book under proper
attestation . '

/ The appellant concerned C/O the Superintendent] Judicial Lockup Malakand for

information.
ASSISTAKT DIREC o WING

FOR INSPEC F PRISONS,
KH AI\HTU’\TKHW }ZSPIA\\f AR

D. ORDE’RS//\PPEA[ Of' ‘”ARDFR% ‘ ' Don
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I o ©°  BEFORE THE KHYBER PAKHTUNKHWA
| SERVICE TRIBUNAL, PESHAWAR

N, -

Appeal No. /2016

A  Mumtaz Mehal, Ex- Femalg Warder, Judical Locup Malakand.
| | (Appellant)
VERSUS

- 1. The Inspector General of Prison, Khyber Pakhtunkhwa,
Peshawar.

2. The Superintendent Circle Héad Quarters Prison, Mardan.
(Respondents)

Appeal  under Section 4  of the Khyber
Pakhtunkhwa Scrvice Tribunal Act, 1974, against
the orders No.1141-45 dated 13.05.2016, and 1149-:
53 dated 13.05.2016, wherceby the appellant has
been awarded simultancously the major penalties
of “reduction to lowest Stage”, and removal from
service respectively vide separate orders, against
which her departmental appeal dated 23.05.201¢6,
has also been rejected' vide order dated 18.05.2016.

Prayer in Appeal: -

On acceptance of this appeal the | order

No.1141-45 dated 13.03.2016, order No. 1149-53,

dated 13.03.2016, and order dated 18.07.2016,"
- may please be set-aside and the appellant may
please be réZinstated into service with all back
“wages and benefits. '

Respectfully Submitted:

I. That the appellant was appointed as Warder in the
Pepartment. She remuined ar difTerent prizon and wny
Lo Judicial LLockup Malakand.

Prison
!n:—:Ily atinehesd

T et ing,
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That ever since hc1 appointment, the appellant is performing her
duties as aSSlgl‘lCd with zeal and devotion and without giving any
chance of complaint \Vll soever reparding her performiines fo hi::
superiors. i ‘

|

. That while serving in the said capacity, the appellant while posted at

Judicial Lockup Nowshera, she was transferred to Judicial Lockup
Malakand vide ordel 26.11.2015. '
\ L

That in the meﬁntime the appellant got seriously ill and remained
under treatment at DHQ Mardan. Since the appellant was suffering
from typhoid and malaria, therefore she was advised complete bed
rest by the doctors from time to time. Due to her illness, the
appellant oould not resume her duty at new place of posting. (Copies
of the medical, prcscnptlons are attached as Annexure A)

That after recovering from her illness, the appellant duly reported for

duty at Judicial Lockup Malakand and started performing her duties

regularly. "

That thereafter the appellant was proceeded departmentally and was

served with a show cause notice dated 20.02.2016, containing the

allegations 1hat
“You female warder Mumtaz Mehal were re/zeven’ on
26.11.2016 Jorm Judicial Lockup Nowshera upon fransfer to
Judicial Lockup Malakand vide Inspector General of
Prisons, Khyber Pakhtunkivwa Peshawar Order No. 1818
dated '26.11.2015, but you reported Jor duty at Judicial
Lockup Malakand on 18.01.2016, after laps of 52 days of
will full absence and submitted Medical leave Certificate for
the a fore mentioned perzod at once. You have violated KPK
Prison rule 1 083 under which medical cer tificates should be
.W/l)nutle(l/ presented inter mittently not at once which
constitutes gross conduct on your part.” '

The appellant duly,»re'phed the show cause notice and refuted the

allegations Ieveled against her.

(Copy of thle notice dated 22.02.2016 is attached as Annexure B).

That without conducting any regular inquiry, quite illegally the
appellant lus been simultuncously awarded the wrajor penaltics of
Reduction in Time Scale and Removal { from Service vides orders
bearing No. 1141-45 and 1149-53 of even date 13.03.2016. (Copw"
of the ortlers are attached as annexure C & D).
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That the appellant ‘fcelinz; aggrieved submitted her departmental
appeal on 23.05.2016, however it has also been lLJCCtCCl vide order
dated 18.07.2016, copy of the rejection order was however
communicated to the appellant on which was communicated to the
appellant on 22.07.2016. (Copies of the Departmental Appeal &

Rejection Order dated 18.07.2016 are attached as Annexure E &

F).

L%

That the impugned orders are illegal unlawful without lawful
authority and are thus liable to be set aside inter alia on the following
grounds:

GROUNDS OF APPEAL.

A. That the appellant has not been treated in accordance with law
hence his rights secured and guaranteed under the law are badly
violated. *

B. That no proper procedure has been followed before awarding the
major penalty to the appellant, no proper inquiry has been
conducted, the appellant has not been provided fair opportunity to
defend her self against he charges leveled against her, thus the
whole proceedings are defective in the eyes of law and orders
based on such defective proceedings are thus liable to be set
aside.

C. That the appellant has not been provided proper opportunity ol
personal hearing thus he has been condemned unheard.

- |

D. That the appellant has never been served with any chargé sheet or
statement of allegations thus she has not been given fair
opportunity to defend her self against the charges.

E. That no abqenc;«:mé't‘icc or has ever been served upon the appellant
nor has any publication been made in the news paper regarding
absence of the appellant. The impugned order is thus passed in
violation ol" express provisions of the Government Servanis
Ffficicney & Discipline Rules, 2011,




/9

-~

F. That at the one hand the appellant had been awarded the penalty
of reduction in time scale on 13.05.2016, while on the same day
she has been removed from service vide a separate order, thus
awarding double punishment for the same set of allegations

amounts to double jeopardy.

<.

G. That while awarding the penalty of reduction to lowest stage, no
period has been specified for which the penalty could remain in
force as such the impughed order is violation of FR-29 and is thus

not sustainable being a defective order.

FL. That the impugned order of removal from service has been issued
with retrospective effect, since no penalty can be imposed with
retrospective effect, therefore on this score alone being not

sustainable in the eyes of law hence liable to be set aside.

L. That adopting shorter procedure in the instant case was uncalled
for and illegal the charges were never admitted by the appellant
hence the issuance of show cause notice has prejudice her casc
and in fact he was condemned unheard.

J. That the matter in hand required a full fledge regular inquiry, for
the proof or otherwise of the charges, in the absence of regular
inquiry major penalty can not be imposed.

K. That the appellant has not committed any act or omission which
can be termed as misconduct. The absence of the appellant was
never willful but it was due to her illness, she duly submitted the
medical certificates, however it were never considered before the
removal from service of the appellant.

L. That the impugned orders cannot be termed as speaking order as
is provided under section 24-A of the General Clauses Act.

M. That the appellant has at her. credit a long and spotless service
career, the pensty”awarded to her is too harsh and is liable (o be
set aside. '

N. That the penalty awarded to the appellant also does not
commensurate to the charges leveled against her. |

r
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- O. That the appellant seeks permission of this Honorable Tribunal to

rely on additional grounds at the time of hearing of the appeal.

1t is l‘herefore, 'humbly prayed that on acceptance of this
appeal the order No.1141-45 dated ]3. 03.2016, order No. 1149-53

dated 13.03.2016, and order dated 18.07.2016, may pléd;e be set-

aside and the appellant may please be re-instated into service with
all back wages and benefits.- -

T

Appellant |
Through !

11AZ A NJ""’.'/‘ I
Advocate, Peshawar
&

. ‘ H j
SAJID AMIN
Advocate, Peshawar
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BEFORE THE KHYBER PAKHTUNK.H WA SERVI_ClE TRIBUAL.PELSHAWAR.

Appeal No. 828/2016
Daté ofl'-n‘stitution L 01 08 7016

Date of Decision ... 02, 10 2017

Mumtaz Mehal, Ex-Fémalé Warder, Judicial Lockup Ma.laka'lid, 2
: ‘ : (Appellant)

VERSUS =
1. The Inspector General of Priéons, Khyber Pakh_tu.nk'hwa Peshawar, and others.

{Respondents)

\/lR Yasir Sdlcem - o
- Forappellant,

Advocate

MR. ZIAULLAH, - | R
Deputy District Attorney ST For r.esponde':nts.

MEMBI:R(Executwe)

MR. AHMAD HASSAN,
M]:MBER(Judmal)

MR, MUHAMMAD HAMID MUGHAL

JUDGMENT -
;
AHMAD HASSAN, MEMBER. -’ /\rgummts of the learned counsel for the

1
' ™t
i A ; :1:“." £0F ey

parties heard and record perused. ! R R
i . ' : -..J.\_) qil ‘;f 3«)
FACTS |
i
2. The brief faus are that the appeilant was servmg, as Warder in héy
: <

] &

Prisons Dep artment. She was transfened trom judicxal l(lackup Nowshera 1o

Judicial Loclxup Malakand vide order dated 26.11. 2015 Th'll the appeliant fell

~ill seriously and rcmamed under treatment at DHQ Mardar After recovery she

joined duty. ”lbt,reatter the appeilant was proceeded de partmentally and a

ucting regular inquiry,

i
. r

show cause notice was served on her. Fh"xt w1thout cond
the appellant has been awarded the major penalty of”reducflion to lower stage n

time scale and thereafter removed irom service vide order dated 13.03.2016
7

-




EA

She preferred depa'rtmentai appeal . on 23.05.2016 which was rejected on

18.07.2016, hence the instant appeal.

ARGUMENTS

3. The learned C-ounsé,l for the appellant argued: that she was transferred
irom Judicial Lockup Nowshera to ]udlcml Lockup Malakand vide order dated
|

26.12. 2015 However, due to illness she was éd‘vised- colznplei:te-"bed rest by the

doctor and as such she was unable to assume the charge at th!e place of her new
' pomng After servmg show cause ’notxcu major puna ty of Teductlon to lower
© stage in t1me scale was imposed vide impugned’ order datcd 13.05.2016.
| Similarly, on account of‘wmful absence w.e.f 05.03: 2016 tol 13.05.2016 major
penalty of removal from service was imposed \(i'de impltxgned order dated
13.05.2016. [n both the cases prior to impositiho.n 'o‘f ma_gor penalty regular
enquiry was not condﬁcted. ;Fhe 's_uper_ior"courts in various judgments held that
incase major pumlty is to be awarded/imposed reguiar inquiry should |
invariably be conducted. Reasons f01 dxspensmg wnth regul!ar enquiry wére not

|

mentioned while serving shgw cause noftice on the appellant Similarly time

-period was also n‘ot‘mentibned while imposing’ major penalty of reduction to

lower stage, as such Londmons !axd down in FR-29 were' violated. Procedure
specified in Rule-9 of E&D Ru!es 2011 was not toHowed in toto. Notice was
required to be published 'm' two leading newspapers but in the-case in hand, it

was published only in one newspaper Pumshment award=d with. retrospective

effect was against the splm of the rules. Opportumty of defense and personal

hearing were denied to the gpp.ei ant.

v

"" ' | ,

\\\\\

absence from duty from 26.11 20l5 to 18. 01 2016 ma}or penalty of lf:,ducr.on
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to lower stage in time scale was imposed on her. Subsgquently, major penalty
: : ‘i
of removal from qérvice was awarded to the appellant l’or the period of absence

. fram. 035,03.2016 till the date of imposition of penalty le. 13.05.2016 in

accordance w lth the pro;tdme laid down in Khvber Paﬁhmnkhwa Govunmcm-
Servant (Et‘ﬂciehcy‘ & Disciplinary), Rules, 2011, Ntlzedless to add ihal shc
and was guilty clgf misconduct. That she

remained willfully absent from duty

also violated Rule 1083 of Prison Rules, whereby the aippellant was required to
inform the Super'intendem Judicial Lockup Malakarid, :through notice about her

iliness.

CONCLUSION.

S. We are of the considered view that the appellant has failed to justify her

anner and upon sanction, she could

deliberate and wiliful absence from duty. As a government servant, she should
have applied for leave in the prescribed m

proceed on leave. Even the appellant was granted \zave by the respondents,

- when she applied for the same. As such she B guilty of misconduct. So far as

md;m )enaity of r(.duclnon 10 lowex stage in time scaie is (.Oncerncd though

direct show « cause notice was served on the appeliant bul reasons for dispensing

y were not reuorded by the. COmpetent Authonty In addiuon

with regular inquir

l
to this proccdure laid down in Rule-9 of }:&D Rule:s 2011 should have been

followed and upon conclusion ‘only major penalty “of remova! from service

d L!n Rule-9 is followed the

superior courts in various judgments held that incase major penalty is to be

Y

could be imposed. Even, if, procedurc provide

“imposed then regular inquiry should be conducted. T;'liat no specific period was

mentioned in the impugniéd order, henbe,_FR-ngas violated. So far as

. . - . . . . 1 . >
punishment” of removal from service 1S concerned, it was imposed with




retrospeciive effect in violation of rules. As such the impugned order is not

sustainable in the eyes of law. T-ho-ugh Rule-9 of E&D Rule was followed in
this case but i‘ns/tead of publishinhg the notice in two leading newspapers, it was
.published only in one newspaper in contraventiop of'liliSt}‘pctipns coﬂained in.
vinvoguc rules. The appeilé.nt has more than twenty years service at her credit

and the penalty imposed seems too harsh.

6. As a sequcl to .above the present appeal is acccpted the impugned
orders are set aside and the appellant is reinstated in serwce wnh back benefits.
However, as the appellant admittedly remainped. absent ‘fro{*n her duty for a
period of 52 days w.e.f26.11.2015 to 17.01.2016 and again for 69 days w.e.f
05.03.2016 ull the issuance of impugned order dated '0_3.05..2016_.' hence, the
appellant shall not. be entltied to the salary/back bencﬁts of the above
mentioned pu;od of 52 days and 69d'1ys xespectnvely TheIDcpdllment is at
liberty to conduct cie-novo inquiry/proceedings in accordancc{: with law against
: ' i
the appeliant and in case of de-novo inquiry/proceeding aga%inst the appellant
the issue of back bepeﬁts shall be éubject to the outcome o::t' de-novo 'mquiry:

Parties are left to bear their own costs. File'be consigned to th'lc record room.

E%ﬂl}Z’ - | | MEMBER .

(MUHAMMAD HAMID MUGHAL)
; MFMBER

ANNOUNCED

02.10.2017

Date of Pres
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\)l a IL ()F T HE SUI’I RIN FLNDFNT CIRCI E HQS PRISON MARDAN

L Lt i 1 1;_» B __»l,?"‘iv; N [x u.)u_ul \, ;J'.

-~ No. o N ¢ B Dated: "()/P/"OI? E-Mail: llhild"hl'l]é'lll((ﬂ"l]hl!l\.{"Il‘l «‘ﬁ‘"h 0%7-843| td -
. OFFICEORDER, - - .

o . - WHEREAS the .accused officia! - Mst Mumtaz Mehal D/o Habib Khan was proceeded

: .agéiinét' uhde Rule-3 of l\hler Pe 1khLunkh.;u. (overnm( nt Servants (b[llCl(‘.‘nC\r & stmplme) Rules
2011 (or the che arges of her mlscouclucl as mentioned in thc bLaLcmeur ol Allcgatlon ,' Chaxge Sheet No
31&6 59 dated. 02-11-2017 sc’w d upont e ‘Huld dewoveo ,un\ was conducted as per: orders Vl(](‘\

Judgmen! dcm,(l 02 IO 2017, iy buvl(_c Lppe

I\u,« RCURE” l_ w oy bee Pakhlunkhwa bew;écc '[‘nbun‘ﬁl ;
: Pc,shawru whorun Mr Bakht KRawan Senior ‘“[ .-:tamj Superinidendent Jail, Central Prison Mardan was
appomtocl as lnqmry thcc : . ' . S

AND WHEREAS, she fummhu'( her wntten reply/defence without any documemar’y
pr oof/evxden(( lo thc inquiry officer and the d”(*"dllOl‘lS/{,halg es against her were fully pr oved. ;

AND “WHEREAS, "she was proceeded against under Rule-3 on the 'hauges of her ;

: mlsconduct/\wllul absence as mentloned in the bhow cause Notice vide No-3448-50 dated 05 12. 2017
' ' AND WHEREAS she furnished her written reply/delence without any documentcxry
«proof/f,wdcn(*c whlch was found un- satlsmctory . . o . ;
‘ AND WHEREAb the U.hd(,l‘&lf’l'led bemg competent authorlty granted her thc
_oppurlumt) of ])(.l‘bOl“ldl hearing on 20-12-2017 as’ pr ovnded fur ander rules ibid, The accused ofﬁual
compluc v failed to defend her case vul.ll documentary px ool/2vidence. -

NOW THEREFORE, in exerc is¢ ol powers’ conferred under Rule- t4(5) of the l\hvbc;r
Pakhtunl\hwq ‘Government Servants (h,lhc:wncy & Discipline) Rules 201 1, being considered the chargcs,
cncloncv on record, the explanation of Ihc '\c‘cused otfm.a' and alter alfording the opportunity of
pcrsoncxl hearing, the und(,rswned bouw <_omp<=tent authorlt\' alter observing all legal procedural
fonnahtu.s is hereby award major p(.nalt\' of “Reduction to lower stage up to one year” in her present
nmc and pay scale to Mst. Mumitaz Mehal D/o Ilabtb Khan presently attached to Central Prison Mard;m
for he1 I’nlS(,Ol“lClLlCl./W']lfU.l abserice with eifect lrom 30-11-20615 to 18-01- ~2016 fifty (50} days and- from

05- -03- 2016 (I*'N) to 13-05-2016 (F'N} sixty nine (69) days, are hereby treated as léave without pay.

I o : | : (n AAAL HAMEED KHAN KHEL)'
o ST " SUPERINTENDENT -
S o - CIRCLE HQS. PRISON MARDAN :
Isndsty No. 33—?)‘- & - . ‘ . ‘ : ,

Cop\ of the above is forwarded ws

Jl. " The Inspc.c.tor General of Prisons, }'\l‘lVbt‘l I’al\htunl\hwa Peshawar for mformatmn wuh referem es
lns letter No. 23996 dated 13.10.2017 7 please. ) . o : R i
The bupumt«.ndcnt Cenirit Jail Mardan. [ ' 4 S ‘

The Superintendent Judicial -Lockup Mamkar\d o - ‘

S N

The Distriet. Ac.c,ounts Oflicer Marclan/l\'-dldlwnd.
*For jnformation und negessary action please. ' o Ty
‘ ' ?"':S.t-Mr. Bakhl Rawan Senior Assxstam Supc.rmtendmt Jail, Central Prison Mardan for mformatlon
. ’ d[ l and wnh reference Lo his inquiry reportdated.20-11-2017, . o
/} 26 The e¢nale Warder Mumitaz Mehal C/0 Superintendent Central Jail Mardan. ' :
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INSPECTOR GENERAL OF PR]SONS .
KHYBER PAKHTUNKHWA PESHAWAR &
/3R 091-9210334, 9210406 g& 091-9213445
NO.Estb/Ward-/Orders! (0587 2

Dated R (% ~/5 /-

WIEREAS, Female warder Mst Mumtaz Mahal D/O Habib Khim, presently attached to
Fackup Nowshera was ordered that the pcnod of her absence from 30-11-2015 to
2016 (30 days) and from 05-03-2016 t0 13-05-2016 (69 days) treated as leave withoyit |
whowas awarded the major penaltv of “reduction to lower stage upto one year” by the
nendent Headquarters Prison Mardan vide: his office order No.359] dated 20-17- 2017 for her.
ceAmisconduct. ,
AND WHEREAS, the said Female Warder preferred her departmental appeal for sefting-
i peudty awarded o her and grant of back benefit which was cxarﬁined in the light of available
ai the case and it was observed that all legal/ procedural formalities as required under
VD Rules <2011 have also been observed by the competent authorjty.
AND WHEREAS, she was afforded an opportunity of personal hearing on 20- 03-

Uaring the course of hearing she fadcd to justify her appeal as the competent authority
voraken lenient decision.

NOW THEREFORE,“kecping' in'view the facts on record, the provision of rules in
Sond i exercise of power conferred under Rule-5 of Khyber Pakhtunkhwa Civil Servants
- Rules 19806, the decision of compe};ent authority. is upheld and her appeal is hereby

<t being without any substance.

. : INSPECTOR GENERAL OF PRISONS, -
T )5 ' KHYBER PAKHTUNKHWA , PESHAWAR.
[ \l )._ 2 5‘ / )

¢ Op\ of the above is forwarded to:-
bhe Superintendent, Headquarters Prison Mardan for mformatlon and necessary action with
. ceterence to his letter No. 301 dated 02- 02-2018.

M the Superintendent, CP Mardan for mformanon and necessary action.

District Accounts Officer concemcd fox information.

/‘ viflicial concerned,

| | ASSIS (ADMN)
ey "~ * FOR R GENERAL OF PRISONS,
L5 /// ”///7 : KHYBER PAKHTUNKHWA PESHAWAR.
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¥\ In the Court of

/\Z///M) MP%_/ : - | ‘ '}For

* <

,l.

' POWER OF ATTORNEY .

~ }Plaintiff

- }Appellant :

" }Petitioner -
}Complainant

B VERSUS | N .
/6)7 pﬂ) Z)’%é _. L .-'"'}Defendant:.-

-~ YRespondent -
. ‘JAccused

Appéal/Revision/Suit/Application/PetitiOn/CaSe.NO. - EAEE
| Fixed-for - ST

I/'We, the undersxgned do hereby nominate and appomt

YASIR SALEEM ADVOCATE HIGH COURT

' ‘ ' _9 Ty frue and lawful attorney, for me
in my same and on my behalf to appear at %to appear, plead, act;and.
answer in the above Court or any Court to which the business is transferred in the above
matter and is agreed to sign and file petitions. An appeal; statements, accounts, exhl’olts .

Compronnses or other documents whatsoever, in connection with the said matter oriany
matter arising there from and also to apply for and receive all documents or coples of -

_ documents, depositions etc, and to apply for and issue summons and other. writs or sub- -
poena and to apply for and get issued and arrest attachment or other executions, warrants

or order and to conduct any proceeding that may arise there out; and to- apply for:and

receive payment of any or all sums or-submit for the above matter to arbttratlon, and to

employee any other Legal Practitioner . authorizing him to exercise the power . and
authorizes he1eby conferred on the Advocate wherever he may think fit to do so, any. other
lawyer may be appointed by my said counsel to conduct the case who shall have the same

‘powers.

AND to all acts legally necessary to manage and conduct the said case in all
respects, whether herein spemﬁed or not, as may be proper and expedtent

AND T/we hereby agree to ratlfy and confirm all lawful acts. done on my/our behalf a
under or by virtue of this power or of the usual practice in such matter. - '

PROVIDED always that I/we undertake at time of calhng of the case by the '
Court/my authorized agent shall inform the Advocate and make him : appear in Court if the
case may be dismissed in default, if it be proceeded ex-parte the said counsel shall not be "

- held respon51ble for the same. All costs awarded in favour shall be the rlght of the counsel- o |

or his nominee, and if awarded agamst shaIl be- payable by me/us

IN WITNESS whereof I/we have hereto signed at,

the “day to : - the year -
Executant/Executants ' :
Accepted subject to the terms regardmg fee ' )

0 cate Peshawar

ADVOCATES, LEGAL AD¥ISORS, SERVICE & LABOUR LAW CONSULTANT
FR-3 &4, Founh Floor, Bilour Plaza, Saddar Road Peshawar Cantt

;/W 7?2.%
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I . @LEFORE THE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA, PESHA WAR B g
I In the matter of ‘ o : h:‘ '
| Service appeal No. 908 of 2018 _ ' | . ‘-" “
| Mumtaz Mehal, Female Warder, presently attached to Judicial Lo;:k_up, Nowshera 1 '
! | A S EES - B -(Appt:lie;n}t);i SRR 'E‘
: ~~--VERSUS-—— o . :
3. The Inspector General of Prisohs;Khy‘.ber Pékhtunkhwa., Pesliiaw%p‘. L \ '
4. The Superintendent Circle Heédc.iuarté;s Prison, Mardan. . . ) L - "\'
(Respondents)
S.No Description of Docufﬂenté o | Annt;,xﬁre | Pages - ‘
1. | Para wise comments/ reply - . N R
2. Inquiry réporf ' - : \ A ‘4,______(_’0 |
3. oﬁ%e_ ovlexs B Y]

Total o : ' szz Pages




",E%EFORE THE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA, PESHAWAR

In the matter of
Service appeal No. 908 of 2018 -

Mumtaz Mehal, Female Warder presently attached to Jud1c1al Lockup 1Nowsh_cra o
(Appellant)
| ----VERSUS---—
1. The Inspector General of Prlsons, Khyber Pakhtunkhwa, Peshavv1
2 The Supermtendent Circle Headqua*ters Prlson Mardan. |

(Res bondents) o

AFFIDAVIT OF THE RESPONDENTS, -~~~ F

P

We, the respondents, do hereby solemnly affirm and declare i n oath that the
contents of the reply/Para wise comments are true and correct to, the best of our
knowledge and belief and nothmg material fact has been concealed and kept secret

from this Honorable Tribunal.

— - -

.‘![

1 INSPECTOR GENERAL OF PRISQ

2. SUPERINTENDENT . | %ﬁu nm
. (‘wrinf'

HEADQUARTER PRISON MARDAN s

d
?
"
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nadauarter Pnson ‘
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BEFORE THE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA, PESHAWAR

In the matter of

Service appeal No. 908 of 2018

Mumtaz Mehal, Female Warder, prbséntly attached to Judicial Lockup, Nowshera :,

1.

2.

: A(Appeilan't) .
----vEésus;---- o
The Inspector General of Prisons, Khy:ber Pakhtunkhwa, Peshawar.
The Superintendent Cifcle Headquaft;:rs Prison,:Mardé.n. |
| | (Responde}lts)

PRELIMINARY OBJECTIONS

1.

A T o

That the appeal is incompetent, badly time barred and is not maintainable in its’

present form. :
That the appellant is estopped by her own conduct to bring the present appeal.
That the appellant has got no cause of action.

That the appellant has no locus standi.

That the appellant is bad for mis-joinder and non-joinder of necessary party. .

That the appeal is hit by laches.

PARA-WISE COMMENTS OF THE RESPONDENTS

RESPECTFULLY SHEWETH.

1.

2.

Correct, pertains to record, hence no comment. ‘ A !
Incorrect, misleading as it was the misconduct and willful absence from ﬁer
duties without permission and sanction of leave from the c_qmpetent authority
which resulted into the awérd of punishment.

Correct, pertains to record, henée no comment. -

Incorrect, misleading as the appellant failed to provide any kind proof in th¢
form of medical tests during the inquiry proceedings.

Incorrect, misleading, as' the‘ appellant remained willfully absent from her
duties without permission and sanct;mn of leave from the competent authérity
violating rule 1082 and 1083 of the Khyber Pakhtunkhwa, Prispn Rules 2018.

Correct, pertains to record, hence no comment.

. Correct to the extent that the appellant was awarded the penalties of Reduction

Y
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10.

11.

to Lower stage in her present scale and Removal from service in accordance
with the law and Khyber PakhtunkhWa, Government Servants (Effiéiendy &

Discipline) Rules 2011.

. Correct, pertains to record, hence no comment.

. Correct, pertains to record, hence no comment.

Correct, pertains to record, hence no comment.

Correct, pertains to record, hence no comment.

. Incorrect, misleading as the order of the competent authority dated

020.12.2017 and of the appellate Authority dated 02.04.2018 are in accordgnce
with the law, facts, material ‘on rec‘ord, and procedure' as laJd down in the
Khyber Pakhtunkhwa Government TServants (Efficiency & Discipline) Rules
2011 and are not liable to be set aside. |
GROUNDS.

A. Incorrect, misleading, as the appéllant has been treated in accordarnce w1th
the law and her ;ights g_uaranteed' By the law has néver been violated by fhe
respondents. | | | . .

B. Incorrect, misleading, as proper procedure as laid down in the Khyber
Pakhtunkhwa Government Servants (Efficiency & Discipline) ‘Rules 2011
was adopted by serving Charge Sheet/Statement of Allegaﬁon, conducting of
Inquiry into the allegatién, ser{/ing final Show Cause Notice and: the
appellant was also providea a reasonable oppo;tunity of hearing and defénse
by the competent authority és reqﬁired under the rules ibid (Annexure-A).

C. Incorrect, misleading, as the appellant was f)rovided ample opportunity of
personal hearing by the competent. authorlty as well as. by the appellant
authority as requ1red under the Khyber Pakhtunkhwa Government Servanta
(Efficiency & Discipline) R_ulgs 20 1_1 (Annexure-8). . |

D. Incorrect, misieéding, as the ordérs of the Hon’able T r:ibunal haé been
misconstrued by the appellant as the Depaftment was allowed to conduét de
novo inquiry into the allegations of absence from duties by the appellant :and
the issue of back benefit from thé date of removal from servilc'e till the date of
reinstatement into service was subjected to the outcome of 'tliie De nowo

Inquiry.
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INSPECTOR GENERAL OF PRISON
KHYBER PAKHTUNKHWA PESHAXUA)

2. SUPERINTENDENT
CENTRAL PRISON MARDAN
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. Incorrect, misleading, as proper procedure as laJd down in the Khyber .

Pakhtunkhwa, Government Serva_nts (Efﬁc1ency & D13c1p11ne) Rules 9011

has been followed and the allegatmns leveled agamst the- appella.nt were fullv‘

proved and the appellant was provided ample opportunity of hearing and

defense.

. Incorrect, misleading as prop'er and regular inquiry has been’ conducted irito

the allegations leveled agamst the appellant

. Incorrect, rnlsleading as the appellant remamed absent from her dutles B

willfully and she was awa.rded the penalty of “Redpction to Lower Stage in
her present time pay scale up to one year” and the appellant has not been

awarded the punishment of “Removal from Service”. -

. Incorrect, misleading, however, ielaborated in the above Paras.:

Incorrect, misleading as the puniéhment is lenient one as compared to the

charges leveled against the appellant.

. Additional grounds of appeal will be replied with prior permission of this

Hon’able Tribunal at the time of Argument. |
It is, therefore, humbly prayed that the appeal ﬁled by the Appellant may be

1

rejected being not covered with law and rules please.
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s Anmexttde - A
_ - INQUIRY REPORT

¥’ | { Re‘qardz'nq the willful absence of Fema:le warder Mumtaz Mahal @

| .
The instant inquiry against Female wdrder (BPS-05) Mst, Mumtaz Mahal

presentlyAattached to Central Prison Mardan was ordered by the Superintendent
Headquarter Prison Mardan, the competent authority, under rule 03 of the Khyber

Pakhtunkhwa Government Servants (Efficiency &,iDiscipline) Rules 2011 vide his office

No. 3155 dated 02.11.2017 and appointed me,;l:he undersigned, as inquiry officer

under the same order.

It had been alleged/charged that Female warder (BPS-05) Mst. Mumtaz Mahal,

i. Relieved on 26-11-2015 from Judicial LockupiNowshera upon transfer to Judicial
Lockup Malakand but she failed to report for duty on expiry of joining time and |
reported for duty on 18-01-2016 after lapse of ﬁfty two (52} days willful absence and
submitted Medical certificates for the afore mentioned period.

ii. She was granted seven(07) days causal leave from 26-02-2016 to 05-03-2016(F.N)
but she failed to report for duty on 05-03-2016:0on the expiry of casual leave.

ii.She was served with an absence Notice on her home address by the Superintendent

‘ Headquarter Jail Mardan with the direction to resume her duties within fifteen days
of the receipt of the said letter to which she did:not responded.

iv.Absence Notice was also published in the léading Newspapers of the province
directing him to resume her duties within ﬁfteén days of the publication of the said !
notice to which she did not responded as well. -

The accused official submitted hcr written reply/defense along with
photocopy of medical certificate (Discharge Shp) on 13.11.2017 wherein she stated
that;

1. She was ilI and was unable to perform her duties.
2. She had been admitted in Naseem Hospital Mardan on 07.02.2017 and was
discharged on 08.02.2017 and that she is sitill under treatment.

3. She did not remained absent from duties willfully but remained absent from

duties due to illness. ! |

However, on perusal of the written‘;reply and medical certificate, it was
found that the same was not related to the p(,rlod of dbsgm,c for which inquiry has '
been ordered by the competent authonty{Annexure-A} 4 |

To probe into the allegations and to provide a reasonable opportunity of |
hearing-and defense, the accused official was directed through the Superintendent

Central Prison Mardan to appear before the undersigned on 18.11.2017 at 09:00am

|

along with evidences, if any, in Central Prison Mardan. The Superintendent :

Headquarter Prison Mardan and Judicial Lockup Malakand were requested to provide I

the relevant record of the case on the date fixed. I
As per schedule, fhe accused official appeared before the undersigned for

inquiry proceedings. Relevant record of the case was also produced by Muhammad

Umar head warder Headquarter Prison Mardan and Mr. Afsar Khan, warder/Lines

Muharror Judicial Lockup Malakand on the date fixed ie 18.11.2017. Statements of “

the accused official, Lines Muharror Judicial Lockup Malakand and representative of

the Superintendent Headquarter Prison Mardan were recorded and cross examined.

. - ¥, o e -
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' The accused official Female warder (BPS-05) Mst. Mumtaz Mahal stated @

on oath that; ' ‘

i She was relicved from Judicial Lockup Nowshera for Judicial Lockup Malakand
upon wansfer on 26112018 and that she was required to report fur duty at
Judicial Lockup Malakand on 29.11.2015. ‘

i1, But she suddenly sufferred [rom sever back paﬁn and went to Hospital in
Mardan who prescribed medicines for her and advised complete bed rest.

1. She remained under treatment and she was advised medical rest on each visit
untd 18.01.2016 when she was declared medically fit for duty and she reported
for duty on the same day at Judicial Lockup Mlakand.

Iv. She submitted medical rest certificates to the Superintendent Judicial Lockup
Malakand and that she did not remained absent from duty willfully rather she
was suffering from illness. .

3 She was granied seven (07 days casual leaved on 26.02.2016 and that she was
required to resume her duties on 05.03.2017 on the expiry of casual lcave.

VL. She suflered from Malariu during casual leave due to which she was unabie to
resume her duties.

vil.  After recovery from illness, she reported for duty, but she was told that she had

been dismissed Irom service by the Superintendent Headquarter Prison

Mardan for absence from duty.

Replying to a number of questions, the accused official Fernale warder
(BPS-05) Mst. Mumtaz Mahal stated that {Annexure-B);

a. She has Master Degree in Islamiyat and her husband is resident of Tehsil Kabal

Disuict Swat and that her father had already shifted from Jehangirabad Takht

b. She was suffering from bacikache and she were not advised any kind of medical

Bhai to District Newshera.
| tests OR X-Ray on 29.11.2015.

She had neither sent an application for leave nor medical certificates to the

<

Superintendent Judicial Lockup Malakand as there was no adult person in her

d. She was residing with her mother in Qaidabad District Charsadda when she

was relieved from Judicial Lockup Nowshera,

9]

She suffered from Malaria in March 2016 due to which she could not resume

her duties on the expiry of casual leave. She conducted test for the diagnoses of

Malaria in District Charsadda. '

[, She had neither sent application for extension of leave nor submitted medical
rest (o the Superintendent Judicial Lockup Malakand.

8. Shc had a mobile set having No. 0347-7817881 which remained switched off
during leave in March 2016 as it was broken by her son.

h. She was appointed in the Prisons Department as female warder in October

| .
i home to take application/medical rest certificate to Judicial Lockup Matakand.
2002.

L. She has already produced medical rest certificates as evidence of her absence

and she does not intends to produce further evidences regarding absernce.




Mr. Afsar Khan, warder/Lines Muharror, Judicial Lockup Malakand produced

\othe: relevant record of the case and submitted His written statement regarding the

absence. He stated on oadh thutfnnexure-Cj,

i

ii.

1ii.

iv.

Female warder Mumtaz Mahal was relieved from Judicial Lockup Nowshera [or

Judicial Lockup Malakand on 26.11.2015 and she was required to resume her

~duties on 29.11.2017 but she failed to report for duty.

The accused official reported for duty at Judicial Lockup Malakand on
18.01.2016. i

Medical certificates of the accused official were sent to the Headquarter Jail

Mardan for further necessary action. |
The accused official was granted seven days casual leave on 26.02.2016 and
she was required to resumed her duties on 05.03.2016 but she did not resume
her duties. :
Repiying to a number of questions, My, Afsar Khan, Lines Muharrot| Judicial

Lockup Malakand replied that; !

The accused official neither submitted application for leave nor sent medical
rest certificate on the expiry of joining time.

They had informed the competent authority regarding the absence of the

accused official from duties with the request 1o take disciplinary action

) o |
against the official concerned. !

The accused otficial reported for duty on 18.01.2016 and submitted medical
rest certificates for forty nine (49) days which were submitted to the
Headquarter Judl for necessary action.

The accused official failed resume her duties on the expiry of casual |leave on
05.03.2016. |

The accused olficial neither submitted application for extension of leave nor
sent medical rest certificates.

They requested the Superintendent Headquarter Jail Mardan fo|r taking
necessary disciplinary action against the accused official on 17.03.2016.

Muhammad Umar Head warder representative of the Superintendent

regarding the absence of the accused official who stated on oath thatfAnnexure-D);

N

[@V]

As per available record, the accused official was relieved by the Superintendent
Judicial Lockup Nowshera on 26.11.2015 {or Judicial Lockup Malakand upon
transfer. .
The accused official failed 1o reporf for duty on the expiry of joining Ljirne— and
reported for duty on 18.01.2016 after [iity(50) days willtul absence and
subniitted medicai rest certificates. '

The accused official was served Show cause Notice for violation of rule| 1083 of
‘

the Khyber Pakhtunkhwa Prison rule and that the accused official properly

submitted her written reply to the show cause notice. i

. The accused official was called for personal hearing on 08.03.2016 and

i
11
1l
N
v
Vi
Headquarter attended the inquiry proceedings and produced the relevant record

]
4

|

|

|

|

21.03.2016 through Superintendent Judicial Lockup Malakand but the accusec

olficial absented herself again from duty with eifect from 05.03.2016.

' A5



Oh

The accused official was served an absence Notice on her home address with

the Lliréction to report for dury lorthwith on the receipt of the said Notice
otherwise she will be proceeded against under the rules.

Absence Notice was received back undelivered and an absence Notice was
published in the newspapers of the province on 27.04.2016 with the diredction
to the accused official to report for duty within fifteen days of the publication of

the said Notice but she did not respond.

Replying to a number of questions Muhammad Umar Head warder, stated that;

]

Inquiry was not conducted inio the absence of the accused official. However,
reasun ol dispensing with inquiry had properly been mentioned as required
urider the rules. |

The accused official properly submitted her written reply defense and she was
called for personal hearing as well but she did not appear for personal hearing.
They had requested the Director Information for publication of absence Notice
in the leading Newspapers of the province.

The accused official was provided a reasonable opportunity of defense by
sending an abse.ncc Notice at her home address by providing an opportunity of
personal hearing and publication of an absence Notice in the leading

Newspapers of the provinee.

FINDING OF THIE INQUIRY /OBSERVATION,

After perusal ol the slaternents of the sccused oi

questions, and perusal of the relevant record, it was found that:

Ut

O

The accused official Female warder (BPS-05) Mumtaz Mahal, was appointed in

the Prisons Deparunent Khyber Pakhtunkhwa inn October 2002.

She was relieved by the Superintendent Judicial Lockup Nowshera upon
transfer to Judicial Lockup Malakand on 26.11.2015 allowing three (03} days
joining iime,

She failed to report for duty at Judicial Lockup Malakand on the expiry of three
{3) days joining time and reported for duty on 18.01.2016 after a lapse of fifty
(50) days absence and submiited medical rest certificates for fifty (50) days
vivlaiing 1083 of the Khyber Pakhitunkhwa Priscn Rules 1985{Annexure-£j.

The accused official was served Show Cause Notice for absence from duties and
violation of ibid Prison rules.

The accused official had submitted her written reply to the show cause Notice.
The uccused official was called for personal hearing on 08.03.2016 and again
on 21.03.2016 through Superintendent Judicial Lockup Malakand but she had
already absented nerself again on 05.03.2016 on the expiry of seven (07) days
casual leavefAnnexure-F). L

She could not be contacted telephonically by the Superintendent Judicial
Lockup Malakand at cell number 0347-7817881 she provided at the said Jail.
The accused olliciai reported for duty on 13.01.2016 and submilted medical
rest certificates or: the expiry of medical rest for the absence period with effect
ron1 29.11.2015 o 17.01.2016 filty {50) days.

. Under rule 13 of the Khyber Pakhtunkhwa Government Servants Revised

leave Rules 1981, “leave applied for on medical grounds shall not be




LB

10.

13,

refused” meaning theréby that medical leave on medical grounds shall be

<

: applied for whenever it is advised.
il However second part ol the said rule says that “the leave sanctioning

authority, may, at its discretion, secure second medical opinion by
requesting a civil surgeon or Medical Board to medically examined the
applicant”.

1ii. The accuscd ollicial not only violated rule 1083 of the Khyber
Pakhtunkhwa Prison Rules 1985 by submitting medical rest certificates
on the expiry of medical rest but also violated rule 13 of Khyber
Pakhtunkhwa Government Servants Revised Leave Rules 198 1.

iv. he also deprived the leave sanctioning authority of securing second
medical opinion through Medical Board.

Replying o a question, the accused official stated that when she went to the

Doctor on 29.11.2015, she had neither been advised any kind of mnedical test

OR X-ray etc nor she conducted any.

L. However, on perusal of the medical certificates, it was found that she had
been advised test MP, Typhedot and X-Ray Lumber meaning thereby that
she had net been examined by the Doclor and the medical certificales
are fabricated and iee.

il. Medical Otfficer has advised (wo weeks rmedical rest each in three
different Medical certificates for the periods from 29.11.2015 to
14.12.2015, from :15.12.2015 to 30.12.2015 and from 31.12.2015 to
14.01.2016. Medical Officer is not authorized to advise more than three
days medicud I'GS‘JLM'I}Q‘_M@,

The accused official was granted seven (07) days casual leave on 26.02.2016 by

the Supcrintendent Judicial Lockup Malakand and she was required to resumne

her duties on 05.03.2016 on the expiry of casual leave.

i.But the accused oflicial failed to resume her daties on the expiry of causal leave

and sbsented hersetl on 05.03.20 16 without extension of leave.

The accused official was served an absence Notice al her home address by the

Superintendent Headquarter Jail Mardan, the competent authority, under rule
09 of the Khyber Pakhtunkhwa Government Servants (Efficiency & Discipline)
Rudes 2011 with the direction to report forthwith for duty to the Superintendent
Judicial Lockup Malakand which was received back undelivered.

Ari abscence Nolice was published in daily Mashrig Peshawar on 27.04.2016
directing the accused official to resume her duties within fitteen(15) days of the
publication of the absence NoticefAnnexure-Hj.

The accused official had subrnitted medical rest certificates for the absence

peited from U5.03.2016 to 17.05.2C16 wiili aer departmental appeal to the

appetlate authority.

Replying to question the accused official staled that she was sulfering from

Malaria during the absence period.
a. Howcever, on perusal ol the Medical certificates, she had been shown as

suflering [rom wmbar  spine pain, Rt. leg sciatica.

b. She had beein advised medical rest with elfect from 05.03.2016 to

21.03.2016 (17) days, from 22.03.2016 to 07.04.2016 (17} days, from

A R S




<

; 08.04.3016 o 23.04.2016 (16} days, from 24.04.2016 to 16.05.2016 (23)
e . C!a.‘t_\lb"‘[' Total rest=17+174 16+23=73 days)_{Annexure-). @
¢. The medical rest has been advised by a Medical Officer without proper
pathological tests who is not authorized to aciQisc medical rest for more than
three days @l @ time which shows lhat the medical certificates  arce

fabncated{Annesxure-J).

CONCLUSION/RECOMMENDATIONS.

Alter perusal of the statements of the accused official, witnesses and perusal of

the relevant record, medical certificates produced by the accused official with her
written reply and appeal; it was concluded (har;

i, The accused olficial narely Female warder (BPS-05) Mst. Mumtaz Mahal was

relieved by the Superintendent Judicial Lockup Nowshera upon transler to
Judicial Lockup Malakand on 26.11.2015 allowing three (03) days joining

FI
Uime,

.-
-

She reported [or duty onl8.01.2016 alter « lapse of fifty (30) days absence

- and submitted medical rest certificates for jifty {50} days violating 1083 of

the Khyber Pakhtunkhwa Prison Rules 1985,

i, The accused olficial not only violated rule 1083 of the Khyber Pakhtunkhwa
Prison Rules 1985 by submitting medical rest certificates on the expiry of
medical rest but also viclated rule 13 of Khyber Pakhtunkhwa Government
Servants Revised Leave Rules 1981,

v. The accused oificial stated that when she went to the Doctlor on 29.1 1.2015,
she had neither been advised any kind of medical test OR X-ray etc nor she
cunducied any.

v, Fowever, on perusal of the medical certiflicates, it was found thwt she had
been advised test MP, Typhedot and 2-Ray Lumber meaning {hereby that
she had not been examined by the Doctor und the medical certilicates are
feibricated and fake.

vi, The accused official also remained absent from duty on the expiry of casual
lcave on 05.03.2016 w 13.05.2016 &and she submitted medical rest
certilicates for the absence period on the cxpiry of medical rest.

Vil again the accused official not only violated rule 1083 of the Khyber
Pakhtunkhwa Prison Rules 1985 by submitling medical rest certificates on
the expiry of medical rest but also violated rule 13 of Khyber Pakhtunkhwa
Government Scrvants Revised Leave Rules 1981,

vl Medieal Officer has advised two weeks nicdical rest each i three different
Medical certificates for die periods 1'rolz'ra 29.11.2015 to 14.12.2015, {from
15.12.2015 10 30.12.2015 and from 31.12.2015 10 14.01.2016.

ix, Again she wus advised medical rest with effect [rom 05.03.2016 to

21.03.2016 (17) days, from 22.03.2016 to 07.04.2016 (17) days, from

03.04.3016 o 28.04.2016 {18} days, frcm 24.04.2016 to 16.05.2016 (23)

days.( Totead rest=17+17+16+23=73 days).

. Medical Olficer is not authorized to advise more than three days medical rest

at a time without all kinds pathological tests.

L a

>

.
N b
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In light of the above facts, contradictions it the statement of the accused O

. ) : |
y,aollx(:iai aad medical -ceruiicates and unauthorized medical rest, it was concluded that

the accused official namely Female warder (BPS-05] Mst. Mumtaz Mahal remained
"":wiilfullt,r ubsent {rom her dLl[li(:S lor the period from 29.11.2015 to 13.01.2016
(S0jdays and for the period l’ronlL 05.03.2016 o 13.05.2016 (69) days violating rule
1083 of the Khyber Pakhtunkhwel'l Prison Rules 1985. @) '
Allegalions leveled agai;nst the accused ollicial nasesty were fully proved.

Submitted for fu!lrther disposal as required under the Khyber

Palkhtunkhwa Governiment Sérva—mts (Efficiency & Discipline) Rules 2011,

| BAKHT RAWAN (INQUIRY OFFICER)

| SENIOR ASSISTANT SUPERINTENDENT
[‘ CENTRAL PRISON MARDAN
CERTHICATE, ’

certificated thalt the Inquiry Report contains seven(07) pages

duly signed and numberefd by me.

30/11/2017
BAKHT RAWAN (INQUIRY OFFICER)
SENIOR ASSISTANT SUPERINTENDENT
CENTRAL PRISON MARDAN
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(VR OFFICE OF THE SUPERINTENDENT | @ |
MY JUDICIAL LOCKUP MALAKAND : |

-

y{;g:mﬂ?.‘!g Tel: 0932-413050, Fax: 0932-413050

R :
G No Qéog'g[ﬁ Dated. /(9./_0_[_/2016 o

\
N1

The Superintendent, : : \

Circle Head Quarter Prison, Mardan. . ]

Subject: MEDICAL REST/ ARRIVAL REPORT OF FEMALE WARDER
MST. MUMTAZ MAHAL

Memo,

Enclosed please find herewith medical rest of Forty Nine Days (49) of
Female Warder captioned in subject as she was relieved by the Superintendent Judicial
Lockup Nowshera on 26-11-2015 vide his office memo No.1818, dated 26-11-2015 and
she reported for duty to this jail on 18-01-2016.

Submitted for further necessary action as deemed appropriate please.

UDICIAL LOCKUP MALAKAND ‘

(=)

e

ORI




e e Reisterad OFFICE ('_)rr I .
L : SUPERINTENDE N @Q

CIRCER TS, PRIS()N MARDAN

N : _.,35511-_-*_ PAYDE_3). L2013 Q O
To, .

Female Warder Mumtaz Mahal DO Habib Ullalb, @)

R/O Arbi Kalay, Jehangeer Abad Takht Bhai District Mardan. - ]

Subject: Absent Notice
+
"Memo; '

You wereehived on 26-11-2015 from Judicial Lockup Nowshera upon
transter (o Judicial Lockup Malakand but you failed to report for duty and is still at_large.
You are directed 1o resume your duties immediately alter receiving of this notice
otherwise strice disciplinary action will be taken against yo

i , SUPLER \zll\l\)

& CIRCEE HOQS ’Iil%lz‘.\li[)#\t\'

. The Inspecror General of Prisons Khyber-Pakhtunkhwa, Peshawar for information
with reference to memo No.35745 dated 17-12-2015.

Endorsement No: 3y bS- 63/

Copy ol the above is forwarded to:

2. Superintendent Judicial Lockup Malakand for information.
3. Superintendent Judicial Lockup Nowshera for information

jY o
SUPLE RN EN[‘)E:{;l\N\/

& CIRCEL HOK, 1’B‘;JS(‘)N MARDAN
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AN/ A ANAL X 4 LI NAARLL Y )

e CIRCLE HQS. PRISON MARDAN
—_— ~ No._$°97 [P.B/Dt_o] /012016

The Superiritendent @
Judicial Lockup Malakand . @D

Subject: PERSONAL HEARING

R/Sir,

It is submitted that Female warder Mst Mumtaz Mehal Bibi D/O Habib Khan
attach to your Jail may please be directed to attend this office for personal hearing on 08-03-
2016, along with his service book. Furthermore leave account of female warder concerned too,

may please be forwarded to this office before 08-03-2016.

7\,

SUPERINTENDENT
CIRCLE HQOS. PIISOKN MARDAN

;o
Jia T

o

P S



: OFFICE OF THE
| SUPERINTENDENT

| 'CIRCLE HQS. PRISON MARDAN
No. A7) /PB/Dt:_/E 143 /2016

The Superintendent
ludicial Lockup Malakand

Subject: PERSONAL HEARING
In continuation this office letter No.597 dated 01-03-2016

R/Sir.
It is submitied that Female warder Mst Mumtaz Mehal Bibi D/O Habib Khan |

attach to your Jail may please be directed to attend this office for personal hearing on 21-03-

2016.

07' | SUPERIMRIEN

., CIRCLE HQS. PIISON MARDAN
/&




OFFICE OF THE SUPERINTENDENT

JUDICIAL LOCKUP MALAKAND ’f
Tel: 0932-413050, Fax: 0932-413050 "

Nogd fL% 2 Dated._| 8 0] 12016 @)
To, W

The Superintendent,

Circle Head Quarter Prison, Mardan.

Subject:  MEDICAL REST/ ARRIVAL REPORT OF FEMALE WARDE
MST. MUMTAZ MAHAL ,.

Memo,

Enclosed please find herewith medical rest of Forty Nine Days (49) of
Female Warder captioned in subject as she was relieved by the Superintendent Judicial
Lockup Nowshera on 26-11-2015 vide his office memo No.1818, dated 26-11-2015 and
she reported for duty to this jail on 18-01-2016. '

Submitted for further necessary action as deemed approbriate please.

i

SUPERI DENT
O{ :‘ JUDICIAL LOCKUP KAND
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‘.Female Warder Efficiency & disciplinary Rules 2011

OFFICE OF THE SUPERINTENDENT (&)

No 783 . Dated. /710312016

The Superintendent,

Circle Head Quarter Prison Mardan.

Subject:  DISCIPLINARY ACTION MST. MUMTAZ MAHAL.

Memo,

is submitted for your kind information that the Female Ward
Mahal was preceded for (07) days causal Leave w.e.f. 26-02-2016 to 05-03-2 7 After
expiry of the said period, the above mentioned Female Warder failed to report for duty,

and remained absent tili date without permission of the competent authority.

Moreover, the contact numberie. 0347-781788% provided by the concerned

female warder is switched off from the date when she depart for casual leave from this

office and still no contact is possible. w | L

' \
It is requested that stnct dlsaglmary echor\ may be inttiated agalnst the <sendr

“'~-.

T Submitted for further necessary action please. | @)

| JUDICIAL LOCK UP-MATAKAND
No /. 4 -

Copy of the above is forwarded to the Worthy lnspec or General of Prasons Khyber

Pakhtunkhwa Peshawar for information please

SUPE"éINTE’ﬁDENT
JUDICIAL LOCK UP MALAKAND

- B - e

£y e
JUDIGIAL LOCKUP MALAKAND @—%\@
Tel 0932-413050, Fax: 0932-413050
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OFFICE OF THE
SUPERINTENDENT Yo
CIRCLE HQS. PRISON MARDAN &y
7.3.3 P.BIDG_F2 12212016

Female Warder MST Musmtaz Mahal D/ O Zahid Habib Ullah,

R/O Arabi Kalay P/O Jehangirabad Tehsil Takht Bhai District

Mardan. %
Subject: ABSENT NOTICE -
NMemo;

As per report of Superintendént judicial Lockup Malakand vou
were granted (07 days of casual leave on 26-02-2016 to 05-03-2016 (F.N). But you failed

to report for duty on 05—0352016 and still at large. Ensure your presence at Judicial
Lockup Malakand watkarrs

b—days after receiving of this notice otherwise strict
disciplinary action will be taken against you.

)

' SUPERINTENDENT

CIRCLE HQS. PRISON MARDAN
¢ s
. :
Endorsement No: _#3%-35 /
Copy of the above is forwarded to the:- /"
- 1- Inspector General of Prisons, Khyber Pakhtunkhwa, Peshawar for information
please.

2- Superintendent Judicial Lockup Malakand feRinformation with refercnce (o his

memo No.783 dated 17-03-2016.

-

o _ .
, , CIRCLE HQS. PRISON MARDAN

.

o man
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¢ (Armeaae—F)
&7 HEALTH DEPARTMENT,
L NQ.SOH\V/10-4/93

Dated the 2na November 1993,

Subject: LEAVE ON MEDICAL CERTIFICATE.

. (f

[ am directed 1o say that it has come to the notice of Govt: that certain doctors
working at various Health institution recommends bed rest to the Govt: Servants for a specific
' periéd. Govt: Servant to whom leave is recommended are not allowed and diagnosed properly
and investigated to know the nature of disease and cause of symptoms. if any. The certificate for
medical leave are awarded without showing the particular diseases bad rest advised in &
mechanical /perfunctory way.

This action on the part of a medical officer is undesirable. Provincial Govt: has
taken a very serious view of this Practice which is not only a gross violation or SR-229 but the
apposite medical attendance rules . Besides this practice encourages Govt: Service 1o avoid duty
and indulge in indiscipline.

[ am therefore, further directed to inform you that all servants working in the
Health Department may be directed that the Govt: Servants is advised for bed rest . all
pathological . logical and other diagnostic investigations may be carried out. These of leave
which is more than 3 days the patients should be bed to the Medical supdt:/Civil Surgeon
concerned of' the Distt: should personally examine the patients and issue medical certiticate as

per specimens attached.

|
2
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OFFICE OF THE el
INSPECTOR GENERAL OF PRISONS Anmequg! B%

KHYBER PAKHTUNKHWA PESHAWAR ]

' £22 091-9210334, 9210406 091-9213445
No.EstbWard-Orders/ (628/ /-
Dated KRG —15 I

WHEREAS, Female warder Mst Mumtaz Mahal D/O_ Habib Khan, presently attached to
Judicial Lockup Nowshera was ordered that the period of her absence from 30-11-2015 to
18-01-2016 (50 days) and from 05-03- 2016 to 13-05-2016 (69 days) treated as leave without

pay and was awarded the major penalty of “reduction to lower stage upto one year” by the

CEZG

1

==

+ absence /misconduct.

e, Superintendent Headquarters Prison Mardan vide his office order No.3591 dated 20-12-2017 for her

AND WHEREAS, the said Female Warder preferred her. departmental appeal for setting-
aside the penalty awarded to her and grant of back benefit which was examined in the light of available
record of the case and it was observed that all legal/ procedural formalities as required under
the E & D Rules -2011 have also been observed by the competent authority.

ANDaWHER.EAS wghe“wgssl.‘-affordedv-anvopportumty,:ofmperngaiiheaxlngaon¢2O 03‘}
i % KSR DY T e r ; ATTARA -
ﬂ?SﬁB 1 gtth‘gvc?ourse of’ heanng“Eshe?faxle&tonjusnfy*her appeal as-*me“&'i%npetent sauthorify:

Tl e
A-‘ = “'\"?“" v

alreadyktaken Iement dec;sxlonw '

NOW THEREFORE, keeping in v1ew the facts on record, the provision of rules in
vogue and in exercise of power conferred under Rule-5 of Khyber Pakhtunkhwa Civil Servants

Appeal Rules 1986, the decision of competent authority is upheld and her appeal is hereby
rejected being without any substance.

INSPECTOR GENERAL OF PRISONS,

) KHYBER PAKHTUNKHWA , PESHAWAR.
163852- 85

Copy of the above is forwarded to:-
/1. The Superintendent, Headquarters Prison Mardan for mformatlon and necessary action with

ENDST;NO.

reference to his letter No. 301 dated 02-02-2018.

2. The Superintendent, CP Mardan for information and necessary action.

3. District Accounts Officer concerned for information.
4. Official concerned.

0 A ~ ASSISTANT I OR(ADMN)

FOR INSPEETOR GENERAL OF PRISONS,
/—- | o o KHYBER PAKHTUNKHWA PESHAWAR.

fw

\

[}

M”' 17 . \0’;;\

IALEidasa Chehl & naaol nf Wardar 8 ansal dasisine nrdar dasv
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EAIN 4';3-‘15
QTR A e ‘
ﬂ OFFICE OF I’ fiE sum IRIN IFNDI NT CIRCLE HQS PRISON MARDAN

t
i
4
s ) G nt b n R b D Vi b et I s Tardh 10 e T r‘:

\Ju 3?‘{ ‘.-.,. PB Dated: 20/12/2017. E-Mait: m.ud'midl[Otnnmi com, f% ik 0937-843114 7

QFFICE QRDIR, J.\"{

‘—“Wlll REAS, the uccused oificial Mst. Mumtaz Mehal D/o Habib Khan was proceeded

against under Rule-3 of Khyber Pakhrunkhwa Government Servants (Efficiency & Discipline) Rules,
2011 for the charges of her misconduct as mentioned in the Statement of Allegation /Charge Sheet No.

3156-59 dauted. 02-11-2017 scrved upon her and denovo inguiry was conducted as per orders vide

Judgment dated 02-10-2017 it Service Appeal No. 828/2016 Khyber Pakhiunkhwa Service Tribunal
Peshawar, wherein Mr. Bakhit Kawan Seior Assistant Superintendent Jail, Central Prisun Mardan was
appointed as Inyuiry Officer.

AND WHERLEAS, she furnished her written reply/defence without any documentary
proof/evidence 1o the inquiry oflicer and the allegations/charges against Aow were fully proved.

AND WHEREAS, she was proceeded againsi under Rule-3 on the charges of her
misconduct/willul absence as mentioned i the Show cause Notice vide No. 3448-50 dated 05, 12.2017.

AND WHERIZAS, she furnished her wriiten reply/defence without any documentary
proof/evidence which was found un- -satisfactory.

AND WlibRLAS*‘LlnLnundorxlgmdibung’compe,gg,r_lt_authonty,.granled her,(he oppmtuml)

&crsondl ‘héaring: on 20- 12 igl? ds‘iprovldédIfodunclc_irulcs?lbld .'l‘hefaccused‘olm ;oti(co plctel_)s
féilcd.to cu.fu? d-heECaseawith: cl(‘cum(;r“m eI ool /e\ud(‘n(,c :

NOW THEREFORE, in exircise of powers conferred under Rule-14(5) of the Khyber
Pakhtunkhwa Government Servants (Eificie

ney & Discipiine} Ruies 2011, bcmg considered the charges,
i evidence on record, the explanation of the accused ofiicial. and after qffoxdmg the opportunity of
. personal hearing, the undersigned being competent authority after observmg all legal procedural
fornalities, is nereby award major penalty of “Reduction to lower stage up to one year” in her present
thime and pay scale to Mst. Munitaz Mchat /0 Habib Khan presently attached to Central Prison Mardan
for her misconduct/wilful absence with cifect from 30-1 1-20135 to 18-01-2016 Iifty (50) days and {rom

05-03-2016 (IFN) to 13-05-2016 (I'N) sixry nine (69) days are hereby treated as leave witho

(FAZAL HAMERED KHANKHLEL)
B iy SUPERINTENDE

“ CIRCLE HQS~PRISON
i Lrdst: No. mk_:ﬁ_g_---_._m — %
I Copy of the above is forwarded to;
|
|

The Inspector General of Prisons, Khyber Pakhtunkhwa Peshawar for information with references
his letter No. 23996 dated 13.10.2017 please.

Y PN

2. The Su |')crirnt(:ndcn§ Cenural Jail Murdan.,
3. The Superintendent Judicial Lockup Malakand.
4. The District Accounts Ofiicer Mardan/ Malakand.
' For information and necessary action please.
5. Mr. Bakhu Rawan Senior Assistant Superintendent Jail, Central Prison Mardan for information
| and with reference (o his inquiry report daled.30-11-2017.

6. The Female Warder Mutittaz Mehal C/0 Superiniendent Central Jail Mardan.

v#w.’;

S
- %

:‘,i..‘ -






BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Mumtaz Mehal...-‘. ........... VSteeeeeeeeannnnn, IG Prison KPK Peishawar

!
|
i

REJOINDER ON BEHALF OF |
THE APPELLANT |

|
f
f
1
|
f
[

~ Respectfully Sheweth: . | | |

1
!
i

Contents incorrect and misleading, the appeal ‘tlireing
~filed well in accordance with the prescribed ,’rules
[

and procedure hence maintainable competent and

filed within time.

- 2. Contents incorrect and misleading, no rules of

estoppels is applicable in the instant case.

3-4 Contents incorrect and misleading, the appellant
has illegally awarded the major penalty of lower -
stage, hence she being an aggrieved civil servant has

got the cause of action to file the instant appeal and

locus standi as well.

5. Contents incorrect and misleading, all the necessary

parties are arrayed in the instant appeal.-




S

6. Contents incorrect and misleading, the appeal is

filed well within prescribed period of limitation.

On Facts

=

Contents need no reply. -
Contents incorrect and misleading hence denied.

Contents need no reply.

Contents of Para No. 04 of the appeal are correct,

reply submitted to the para is incorrect and

misleading.

Contents of Para No. 05 of the appéal are correct,

reply submitted to the para is incorrect and

misleading.

Contents need no reply, however contents of para |

No. 06 of the appeal are correct.

Contents need no comments.

- 8-11 Contents need no comments, however contents of

12.

.
. N Y
t e '.:‘,:.’,&.}H t“%.%&.m-‘-h ¥
.

the corresponding'pafas of the appeal are correct.
Contents incorrect and misleading, the penalty

imposed was illegal and in clear violation of the

order and judgment of this Hon’ble Tribunal.

Nt




Grounds:

A-J Taken in the memo of appeal are legal and will be -
substantiated at the time of arguments. 8

| It is, therefore, most humbly prayed that the
appeal of the appellant may please be accepted as

prayed for.
Appellant
Through =
| : Yasir Salzn
Date: 29.06.2019 - Advocate, High Court
| - Peshawar
AFFIDAVIT

It is solemnly affirm and declare on oath that the o |

- contents of the rejoinder are-trué and correct to the best; .‘ -
of my knowledge and belief and nothing has beeri concealed . - R »
from this Hon’ble Tribunal. | | . o o o

osred

DEPONENT
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" BEFORE THE KHYBER PAKHTUNKHWA |

Mumtaz Mehal............... VsIG Prison KPK Peshawar

SERVICE TRIBUNAI PESHAWAR

REJOINDER ON BEHALF OF
"T}IEJXPIHILLAQQT

Respectfully Sheweth:

[

3-4
i
1

.5‘

Contents incorrect and misleading, the appeal being
filed well in accordance with the prescribed rules

and procedure hence mamtamable ‘competent and

' hled \Vlthm tlme

‘Contents incorrect and misleading, no rules of

estoppels is-applicable in the instant case.

Contents incorrect and misleading, the appeﬂant

has illegally awarded the major penal
‘st

ty of lower
age, hence she being an aggrieved civil servant h
got the cause of action to ﬁle the instant

appealand
locus standi as well

Contentc; mcorrect and mlsleadmg all the necessary

pﬁrtles are arrayed n the 1nstant appeal

as




| Contents'incorrect and misleading, the appeal is

04 of the appeal are correct,

the para is incorrect and

05 of the;appea;l are correct,

the para is incorrect and

Contents need no comments, however contents of

ﬁled well within prescrlbed perlod of hmltatlon
On Facts : |
1. Contents need no reply.
;2 Contents incorrect and misleading hence denied.
3. Contents need no reply.
-4.- Contents of Para No.
- reply submitted to
“misleading.
5. Contents of Para No.
~reply submitted to
| 'mi‘sleading.‘
6. Contcnts need no 1ep1y, however contents of para
No: 06 of the appeal are correct
7. Contents need no comments.
8-11
 the corresponding paras of the appeal are correct.

12,

Contents Incorrect and mlsleadmg the penalty

nnpoged was 1nega1 and in cle

ear wolatlon of. the

~order andJudgment of thlS Hon ble Trlbunal




- Daté~:'29.o6;20_19

. .
Grounds:

A J. Taken in the memo of appeal are legal and will be
" substantiated at the time of arguments

It 1s, thére’fore most“hulnbly prayed that the

- appeal of the appellant may please be acceptcd as

prayed for.

| Appellant

Yasir Saléem

Advocate, High Court
. Peshawar

Th roﬁ gh

‘.;AFF[DANHT

It 13 soiemnly afﬁrm and declare on oath th
contents of the rejoinder

at the

are true and correct to. the best
of my knowledo*e and belief and nothing h

as been concealed
from thIS Hon'ble Trlbunal

-~

)
\ &’

I\/ \t uv\:\ ’A AN o/

DEPONENT.

ROt T
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| BEFO—RE THE KHYBER PAKHTUNKHWA
- SERVICE TRIBUNAL PESHAWAR
: an{az Meha] ........ ,...,.'.V_s ............ ......IG Prison KPK Peshawar

REJOINDER ON BEHALF OF
THE APPELLANT

Respectﬁiliv Sheweth:

1. Contents incorrect and migleading, the appeal being
filed well in accordance with the prescribed rules

and: pLocedme hence mamtamable competent and
filed within time.

C2, Contcnts Incorrect and mlsleadmg no rules of

esLoppels is. apphcable 1 the instant case.

. . | . :
3-4 Contents incorrect and misleading,. the appellant ‘

has ﬂleoally awarded tho major penalty of

' lower
stage, hence she bemg an aggneved civil serv

got the cause of action 1o file the Inst
locus standi as well. |

ant has

ant appgal and

|

5. Contents incorrect and ‘-misleadino al] the necessary

parties are arrayed n he mstant appeal




B

6. Contents incorrect and mlsleadmg, the appeal 1s

 filed well w1th1n prescr ‘ibed penod of hmltatlon
On Facts

t

—

Contents need no réplifﬁ

1
b
1

Contents incorrect and misleading hence denied.

N

o

- Contents need no Leply
|

4. Contents of Para No. i04 of the appeal are correct,
reply submittgd to ithe para is Incorrect énd
- misleading. | | |
o
05 of the appcal are correct,
reply submitted to the pala is incorrect ~and

5. " Contents of Para No.

misleading. |
: |
- Comcnts need no 1ep1y, however contents of para

‘No. 06 of the appeal ale correct.

7. Contents need no comments.

| 8—11A Contents need no comments, however contents of

~ the corresponding paras of the appeal are correct.

12,

Contents incorrect and mlsleadmg the penalty

lm]JOSQd was 1”egal and 1 n cl ear \nolat}on of the

order and judgment of this Hon ble Tribunal.




.Grounds:

A-J  Taken in the memo of appeal are legal and will be
‘substantiated at the time of arguments.

Tt is, thereforc IIlOSt huunbly prayed that the

‘appeal of thc appcllant may please be dcceptcd as.
prayed for.

. Appellant _
Through

IR ~ Yasir Sal

Date: 29.06.2019 Advocate, H1gh Court
- - Peshawal

AFFIDAVIT

IL 1s solemnly affirm and declare on oath that the
vcontents of the rejoinder

- of my knowledge and belief and nothing has been concealed
~ from thls Hon’ble Tribunal,

Mwm prshe

»DEPONENT

are true and correct to the best |
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