
Mi'4 BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
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Service Appeal No.810/2018

Date of Institution: 21.06.2018 
Date of Decision; 22.01.2021

Pirzada Muhammad Ismail S/o Pir Muhammad Sufaid Ex-Computer Operator type-Dl 
Hospital Shahbaz Ghari Mardan.

/ (Appellant)

VERSUS

District Health Officer Mardan and two other.
(Respondents)

Roeeda Khan and Taimour All Khan 
Advocate For Appellant

Riaz Ahmed Painda Khel 
Assistant Advocate General For Respondents

MUHAMMAD JAMAL KHAN 

ATIQ UR REHM^WAZIR
MEMBER (J) 
MEMBER (E)

JUDGEMENT: -

ATIQ UR REHMAN WAZIR: - Brief facts of the case are that while serving as Junior 

Clerk (BPS-7) in the office of District Health Officer Mardan, post of the appellant was 

converted to that of Computer Operator (BPS-12), but was again withdrawn dated 07- 

04-2014, against which the appellant filed departmental appeal dated 10-04-2014, 

which was rejected at a belated stage dated 22-05-2018. Against the rejection order, 

the appellant filed the instant service appeal dated 21-06-2018 with prayers that the 

both the impugned orders dated 07-04-2014 and 22-05-2018 may be set aside and 

position of the appellant may be restored to his original post i.e. Computer Operator 

with all back benefits.

02. Written reply/comments were submitted by respondents.

03. Arguments heard and record perused.
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■ . ■ i?' 04. Learned counsel for the appellant contended that post of the appellant was

converted from Junior Clerk to that of Computer Operator by the competent authority,

but was illegally withdrawn without assigning any reason. That such order cannot be

withdrawn or rescinded once it has taken legal effect and created certain rights in favor

of the appellant. Reliance was placed on PLD 1991 SC 973. That no opportunity of

defense was afforded to the appellant, nor he was consulted before withdrawal of his

conversion order, he however, was a civil servant and was required to be dealt with

under the provisions of law and rules. That the apex court vide judgment in 1997 SCMR

1552 has held that even if the person is employed as temporary or on contract basis or

even probationer, he is entitled to a fair opportunity to clear his position. The learned

counsel added that the appellant was condemned unheard and without observing the

mandatory provisions of law. That order passed in violation of mandatory provisions of

law is void and no limitation would run for challenging such order. Reliance was placed

on 2007 Sj 834. That where a civil servant is not afforded a chance of personal

learing before passing an order, such order would be void ab initio. Reliance was

placed on 2003 PLC (CS) 365. On the question of limitation, the learned counsel added

that the appellant preferred departmental appeal well within time, but such appeal was

rejected at a belated stage on 22-05-2018, which created a fresh cause of action for

the appellant and on the basis of which the appellant filed the instant service appeal 

within the statutory period of thirty days. That where within the stipulated period of

ninety days, decision of departmental authority was not communicated to the civil

servant, he had an option to either file appeal without waiting for decision of 

departmental authority within stipulated period or he could wait till the date of

communication of decision of departmental authority and from said date he could file 

appeal within the next thirty days. The appellant did the same in light of such

proposition. Reliance was placed on 2013 SCMR 1053 and 1995 SCMR 16. That the

apex court vide judgment in PLD 2002 SC 84 has held that where on merit the
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respondent had no case, then limitation would not be a hurdle in the way of appellant

for getting justice, further observed that the court should not be reluctant in condoning

the delay depending upon facts of the case under consideration. That the apex court 

vide judgment in 1999 SCMR 880 has held that condonation of delay being in the

discretion of the Tribunal, the findings cannot be set aside oh technical grounds alone,

where nothing contrary to the contention for condonation of delay was produced before

the Tribunal, Supreme Court refrained from disturbing the findings of the Tribunal on

the question of limitation as well. The learned counsel prayed that since the appellant

was condemned unheard without observing the mandatory provisions of law, hence 

both the impugned orders dated 07-04-2014 and 22-05-2018 may be set aside and

position of the appellant may be restored to that of computer operator.

05. Learned Assistant Advocate General appeared on behalf of official respondents

contend lat the instant service appeal is time barred by four years and two months

in the first place as the impugned order was issued on 07-04-2014, whereas he filed the

instant service appeal on 21-06-2018. He further added that conversion of post of the 

appellant to that of corhputer operator as well as its withdrawal was done by the orders 

of Chief Minister, which was not a legitimate order and in a situation, besides 

proceedings against the beneficiary of illegal appointments, the officers who were 

responsible for implementing such order should also be held equally responsible. 

Reliance was placed on S.A No 289/2016. The learned Assistant Advocate General 

added that the instant appeal being devoid of merit may be dismissed.

06. We have heard learned counsel for the parties and perused the record. Record 

reveals that the appellant was initially appointed as Junior Clerk on the express orders 

of Chief Minister Khyber Pakhtunkhwa by the District Health Officer Mardan, which was 

again cancelled by the same authority on the grounds of validity of the directives of the 

Chief Minister. This Tribunal however, re-instated the appellant vide judgment dated 

26-04-2017 in SA No 638/2016 on the grounds that the appellant was condemned
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unheard without conducting any inquiry, which has estabiished a proposition that order

issued in any manner by a competent authority cannot be undone without adopting the

legai course. Similarly, the order of conversion of his post to that of computer operator

was also Issued by the competent authority on the directives of Chief Minister, which

was again withdrawn without affording opportunity of defense to the appellant and 

without observing the legal course. We are conscious of the fact that the order of 

conversion of his post to that of computer operator issued in any manner has taken a 

legal effect and created vested rights in favor of the appellant, which cannot be 

withdrawn out rightly without assuming legal course. The question of limitation as 

pointed out by the learned attorney was thoroughly examined and it was found that the 

appellant filed departmental appeal against the impugned order dated 07-04-2014 well 

in time, but the same was rejected after lapse of four years on 22-05-2018, which 

however created a fresh cause of action for the appellant and on the basis of such 

rejection, the appellant filed the instant appeal within statutory period of thirty days, 

which is in consonance with Judgment of the Supreme contained in 2013 SCMR 1053 

and 1995 SCMR 16. The learned attorney when confronted with the proposition was 

also unable to defend his stance.

07. In a situation, we are left with no option, but to set aside the impugned orders 

dated 07-04-2014/22-05-2014 and accept the instant appeal as prayed for. Parties are 

left to bear their own costs. File be consigned to record room.

ANNOUNCED
22.01.2021

(MUHAMMAI L KHAN) (ATIQ UR REHMAN WAZIR) 
MEMBER (E)MEMBER (J)
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22.01.2021 Appellant with counsel present. Mr. Riaz Ahmed Paindakhel,

learned Assistant Advocate General alongwith Mr. Ziaullah Law Officer

for respondents present.

Vide our detailed judgment of today of this Tribunal placed on

file, we are left with no option, but to set aside the impugned orders

dated 07-04-2014/22-05-2014 and accept the instant appeal as

prayed for. Parties are left to bear their own costs. File be consigned

to record room.

ANNOUNCED
22.01.2021 f

■v.

(MUHAMMADSAM^KHAN) 
MEMBER -----

(ATIQ UR REHMAN WAZIR)' 
MEMBER (E)



16.11.2020 Junior counsel present on behalf of appellant.

Zara Tajwar learned Deputy District Attorney for

respondents present.

Former made a request for adjournment. Adjourned. To

come up for arguments on 08.12.2020 before D.B.

(Atiq ur Rehman Wazir) 
Member (E)

(Rozina Rehman) 
Member (J)

/•

Riaz AhmadAppellant is present in person. Mr.

Paindakheil, Assistant Advocate General and Mr. Ziaullah, Law
08.12.2020

Officer, for the respondents are also present.

According to appellant his counsel is pre-occupied in the 

Hon'ble Peshawar High Court, Peshawar, and could not spare 

time today to appear before this Tribunal for arguing the appeal 

and requested for adjournment.

The perusal of preceding order sheets reveal that almost 

thirteen adjournments have already been granted to learned 

counsel for appellant, therefore, last chance is provided to 

counsel for^dvancement of his arguments onlearned

[m22.01.2021 before

(MUHAMMAD JAMTAb-KHAtil 
MEMBER (JUDICIAL)

(MIAN MUHAMMAD)^ 
MEMBER (EXECUTIVE)

:

i
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/ii^. 2020' ^ Due to GOVID19;cthe easeHi adjourned to
7 / 0/2O2O for the sarne asibefore/

i:

f

\s'

Due to summer vacation case to come up for the same on‘ 07.08.2020

08.10.2020 before D.B.

. ;

Mr. Taimur Khan, Advocate present and submitted Vakaiat08.10.2020

Nama in favor of appellant.

Zara Tajwar, learned Deputy District Attorney alongwith 

Ziaullah Legal Officer for respondents present.

Being freshly engaged learned counsel for appellant 

requested for adjournment. Adjourned. To come up for 

arguments on 16.11.2020 before D.B.

•v}

!
i(Rozina Rehman) 

Member (J)
(Atiq ur Rehman Wazir) 

Member (E)
I;

*

m:. y'*■



16.03.2020 Clerk to counsel for the appellant present. Asst: AG 

alongwith Mr. Atif Ahmad, Assistant for respondents present. 

Due to general strike on the call of Peshawar Bar Council, the 

instant case is adjourned. To come up for arguments on 

15.05.2020 before D.B.

(MAIN MUHAMMAD) 
MEMBER

(M.AMIN KHAN KUNDI) 
MEMBER

!
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Appellant in person present. Mr. Usman Ghani, 

District Attorney alongwith Mr. Saleem Khan, Supdt for 

respondents present. Appellant submitted an application 

for adjournment wherein he stated that his counsel was 

not available today. Adjourn. To come up for arguments 

on 04.12.2019 before D.B.

05.11.2019

'i*

• ic

••S'.’.

MemberMember

1 :
A

. 04.12.2019 Learned counsel for the appellant present. Mr. Usman 

Ghani learned District Attorney for the respondents present.

Learned counsel for the appellant seeks adjournment. 

Adjourned. To come up for arguments on 04.02.2020 before

D.B.

(HussaiMshah)
Member

(M. Amin Khan Kundi) 
Member

04.02.2020 Due to general strike of Khyber Pakhtunkhwa Bar Council, 

learned counsel for the appellant is not available today. Mr. 

Kabirullah Khattak, Additional AG alongwith Mr. Atif, Assistant 

for the respondents present. Adjourned to 16.03.2020 for 

arguments before D.B.

,*•

(Ahma^HasTan) 

Member
(M. Amin Khan Kundi) 

Member

. , /
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Appellant with counsel and Mr. Usman Ghani learned District 

Attorney alongwith Muhammad Atif Assistant present. Learned 

counsel for the appellant seeks adjournment. Adjourn. To come 

up for arguments on 20.08.2019 before D.B.

11.07.2019

Member

Counsel for the appellant and Mr. Ziaullah, Deputy District Attorney 

alongwith Mr. Atif Ahmad, Assistant for the respondents present. Learned 

counsel for the appellant requested for adjournment. Adjourned to 

01.10.2019 for arguments before D.B:

. ; I 20.08.2019

-

(M. Amin Khan Kundi) 
Member

(Hussain Shah) 
Member

Appellant in person and Mr. Riaz Ahmad, Paindakheil, Assistant 

AG alongwith Mr. Muhammad Atif, Assistant for the respondents - 

present. Appellant requested for adjournment on the ground that his - 

counsel is busy before the Worthy Peshawar High Court and cannot 

attend the Tribunal today. Adjourned to 05.11.2019 for arguments 

before D.B.

01.10.2019

(AHMA^HASSAN)

MEMBER
(M. AMIN KHAN KUNDI) 

MEMBER

.*
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• 21.03.2019 Appellant in person and Addl. AG 

respondents present.

for the

Due to second day of the strike on the call of Bar ^ 

instant matter is adjourned to 18.04.2019Council, 

before the D.B.

\r'V^ • CnaTrmanember

■ ■;

18.04.2019 Appellant in person present. Mr. Riaz Painadkhei 

learned Assistant Advocate General for the respondents, 

present. Due to general strike of the bar council learned - 

counsel for the appellant is not in attendance. Adjourned. 

To com^p for arguments on 14.06.2019 before D.B..
V-

(Hussain Shah) 
Member

(M. Amiri -Khan Kundi) ■, 
Member

[•

\

14.06.2019 Due to general strike by the Pakistan Bar Council, the 

case is adjourned. To come up for arguments on 11.07.2019 '
before D.B.

M
Member Member

^ t

•/IIs •s. J
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Junior to counsel for the appellant and Mr. Kabirulah 

Khattak learned Additional Advocate General for the 

respondents present. Junior to counsel for the appellant 

requested for adjournment as senior counsel forjhe appellant is 

not available today. Adjourned. To come for arguments on 

i^.0|:20l9beforeD.B.

2l.l2.20l8

(Muhamm^ Amin Kundi) 
Member

(Hussain Shah) 
MemberV •

Counsel for the appellant present. Mr. Kabirullah Khattak, 

Addl: AG for respondents present. Counsel for the appellant seeks 

adjournment. Adjourned. To come up for arguments on 13.02.2019 

before D.B.

18.01.2019

(M. Amin Khan Kundi) 
Member

(Ahmad Hassan) 
Member

13.02.2019 Learned counsel for the appellant and Mr. Riaz Paindakliel 

learned Assistant Advocate General for the respondents present. It 

was stated to the tribunal that the appellant was appointed as Junior 

Clerk in BPS- 07 but the same order was cancelled. However the 

appellant filled service appeal which was partially accepted and the 

impugned order was set aside but after decision of the service 

appeal, the implementation order i.e. appointment of appellant as 

junior clerk is not available on record. Representative of the 

respondent department is directed to furnish appointment order of 

■ .. the appellant of Junior Clerk. To come up for argument/appointment 

order on 21.03.2019 before D.B.
i'
# 

n'M
(Muhammad Amin Kundi)) 

Member

- •

(Ttuspm Shah) 

Member

» -
s:.: - V>'.-■.1^

-



Appellant alongwith her counsel present. Mr. 

Kabirullah Khattak, Additional AG alongwith Mr. Hazrat 

Shah, Superintendent for the respondents present. Written 

reply submitted. To come up for rejoinder and arguments 

on 02.11.2018 before D.B.

01.10.2018

(Muhammaa Amin Khan Kundi) 
Member

Neither appellant nor his counsel present. Mr. 

Kabirullah Khattak, Additional AG for the respondents 

present. Due to retirement of Hon’ble Chairman, the 

Tribunal is incomplete. Therefore, the case is adjourned. 

To come up for the same on 05.12.2018.

02.11.2018

der

Counsel for the appellant present. Mr. Kabirullah Khattak, 

Additional AG for the respondents present. Learned couns'e! for the 

appellant submitted rejoinder, copy of the same is handed over to 

learned Additional AG. Adjourned. To come up for arguments on 

E/t.ift2..2019 before D.B.

.12.2018

r
(Alm^^lassan) 

Member
(M. Amin Khan Kundi) 

Member

Sw
wife
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Service Appeal No. 810/2018

04.09.2018 Counsel for the appellant Pirzada Muhammad 

Ismail present. Preliminary arguments heard. It 

contended by learned counsel for the appellant that the 

appellant was serving in Health Department as Computer 

Operator, however, during service the respondent- 

department withdrawn the said order of the appellant vide 

order dated 07.04.2014 and he was posted as Junior Clerk 

instead of Computer Operator. fhe*^ppellant filed 

departmental appeal but the same was rejected, hence, the 

present service appeal. It was further contended that neither 

proper inquiry was conducted nor respondent-department 

has mentioned any reason in the impugned order nor any 

show-cause notice was issued to the appellant 

opportunity of personal hearing and defence was provided 

to the appellant therefore, the impugned order is illegal and 

liable to be set-aside.

was

nor

The contention raised by the learned counsel for the 

appellant needs consideration. The appeal is admitted for 

regular hearing subject to deposit of security and process 

fee within 10 days, thereafter, notice be issued to the 

respondents for written reply/comments for 01.10.2018 

before S.B.

Appe!!j^ Dsposited
Fee #

— —

K

(Muhammad Amin Khan Kundi) 
Member

■ /

/r'

5^^

.'X
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Clerk to counsel, 'fbr the appellant present and seeks 

adjournment due to general strike of the Bar. Adjourned. To come 

up for preliminary hearing on 27.07.2018 before S.B.

16.07.2018

(Ahmad Hassan) 
Member

Appellant Mr. Pirzada Muhammad Ismail 

alongwith his counsel Miss. Roeeda Khan Advocate present 

and heard in limine.

27.07.2018

. !i

Contends that, the appellant was illegally removed from 

service. However, on perusal of his appointment order, it 

appears that he was appointed on the direction of the Chief 

Minister, Khyber Pakhtunkhwa and in this way his 

appointment as well as removal order were not passed in the 

light of the recruitment policy. In the circumstances, yet pre

admission notice be given to the respondents for 04.09.2018 

for preliminary hearing before S.B.

Chairman

fc-

Ci



Form-A
FORM OF ORDER SHEET

Court of

810/2018Case No.
T

S.No. Date of.order 
proceedings

Order or other proceedings with signature of judge

21 3

21/06/2018 The appeal of Mr. Pirzada Muhammad Ismail presented 

today by Roeeda Khan Advocate may be entered in the Institution 

Register and put up to the Learned Member for proper order please.

1-

REGISTRAR \ 6 ^
This case is entrusted to S. Bench for preliminary hearing to 

be put up there on
2-

1

MEMBER

25.06.2018 Appellant absent. Learned counsel for appellant also 

absent. Adjourned. To come up for preliminary hearing. on 

16.07.2018 before S.B.

ember

i
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA

SERVICES TRIBUNAL PESHAWAR

9>l 0In Re Service Appeal /2018

Mr. Pirzada Muhammad Ismail

VERSUS

District Health Officer Mardari and others

INDEX
PagesAnnexS# Description of Documents

Grounds of Appeal 

Affidavit.
1-61.
72.

Addresses of Parties. 83.
“A”Copy of appointment order 

Copy of arrival report
4. a
5. \g>

“C”Copy of order dated 28/05/2014
Copy of Service appeal_______
Copy of Converted order
Copy of withdrawal____________
Copy of departmental appeal
Copy of rejection order_________
Other documents

6. v\
“D”7.
“E”8. Ah
“F”9. Li
“G”10. Ih
“H”11. Vl
)T'12. IE

Wakalatnama13.

Dated: 05/06/2018

Appellant
Through

Roeeda Khan

&

1 Afshan Manzoor

Advocates, High Court 

Peshawar

!

y
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA

SERVICES TRIBUNAL PESHAWAR
TPriteuna*Kliybe**

Serviice

Oi«ry

%Ld /2018In Re S.A44
Mr. Pirzada Muhammad Ismail S/o Pir Muhammad Sufaid 

Ex"Computer Operator BPS 12 type'D Hospital Shahbaz 

Gari.

{Appellani)

VERSUS

1. District Health Officer Mardan
Health Services Khyber2. Director General

Pakhtunkhwa.
3. Secretary Health Khyber Pakhtunkhwa.

(Respondents).

APPEAL U/S 4 OF THE SERVICE TRIBUNAL ACT
Fffledto-day 1974 KHYBER PAKHTUNKHWA AGAINST THE

ORDER DATED 07-04-2014 WHERE BY THE 

4 \5 ' APPELIJ^NT HAS BEEN WITHDRAWN FROM

THE POST OF COMPUTER OPERATOR AND
AGAINST WHICH THE DEPARTMENTAL
APPEAL DATED 10/04/2014 HAS BEEN
REJECTED ON 28/05/20 Ig. ON NO GOOD

GROUNDS

if V _
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M
Prayer>

ON ACCEPTANCE OF THIS APPEAL 

BOTH THE IMPUGNED ORDER DATED 

07/04/2014. ?^^nfi/2018 MAY KINDLY BE 

SET-ASIDE AND APPELLANT MAY
RE-INSTATETl-INTO HIS 

ORIGINAL POST I.E. COMPUTER 

OPERATOR WITH ALL BACK BENEFITS 

OF SERVICE AND ANY OTHER RELIEF 

MAY KINDLY BE GRANTED DEEMED

KINDLY BE

FIT IN THE CIRCUMSTANCES

Respectfully Sheweth>

1. That the appellant is initially appointed as

doCfe©#' 22/04/2014Junior Clerk BPS-7 on

(Copy of appointment order is attached as

Annexure “A”).

2. That the appellant take the charge of the said

office order on 23/04/2014. (Copy of arrival

report is attached as annexure “B”)

3. That thei^^^^^^has been cancelled the order 

dated 22/04/2018 on 28/05/2014 without any
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by the Respondent department. (Copy ofreason

order dated 28/05/2014 as annexure “C’O

4. That the appellant filed S/A No.638/16 before

the Hon’ble Tribunal which has been decided on

27/04/2017.(Copy of Service appeal is attached

“D”)

5. That the Respondent No. 1 converted the

appellant to the post of Computer operator BPS-

12 on 05/05/2014 from the post of Junior Clerk

(Copy of Converted order is attached as

annexure “E”)

6. That on 07/04/2014 the appellant has been

withdrawn from the post of Computer operator

BPS-12 by the Respondent department without

adopted proper procedure of law.(Copy of

withdrawal is attached as annexure “F”)

7. That the improper withdrawn/cancellation order

creator a lot of doubts because the appointment

order of the appellant as computer operator was
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issued on 05/05/2014 while the cancellation

order was issued on 07/04/2014.

8. That the appellant had filed Departmental

dated 10/04/2014 against theappeal on

impugned order dated 07/04/2014. (Copy of

Departmental appeal is annexed as annexure

“G”)

9. That the said departmental appeal has been 

25^05/2018. (Copy of rejected order isrejected on

annexed as annexure “H”)

10. That the order impugned is liable to be set aside

on the following grounds.

Grounds:

A. That the impugned order is illegal, void and

being passed in utter violation of law and

rules on the subject.
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B. That the appellant has not been treated

according to law and mandatory provisions of

law have been violated by Respondents.

C, That no charge sheet of allegation has been

served and received by the appellant no final

show cause Notice has been issued by the

Respondent Department which IS a

mandatory provision.

D.That no illegality has been created in part of

the appellant.

E. That no regular inquiry has been conducted

into the matter to find out the true facts and

circumstances and prove the allegations

leveled against the appellant, which

department admitted in their impugned

order.

F. That even the appellant was not provided the

opportunity of personal hearing.
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G.That the appellant was not provided the

opportunity of cross examination.

H.That he appellant seeks permission of this 

Hon’ble Tribunal for further additional 

grounds at the time of arguments.

It IS, therefore, most humbly prayed that on 

acceptance of this appeal both the impugned 

order dated 07/04/2014, 20/05/2018 may 

kindly be set-aside and appellant may kindly 

be re-instated into his original post i.e. 

computer operator with all back benefits of 

service and any other relief may kindly be 

granted deemed fit in the circumstances.

Any other relief not specifically asked for 

may also graciously be extended in favour of the 

appellant in the circumstances of the case.

Dated: 05/06/2018

Ap^llant
Through

Roeeda Khan

Afshan Manzoor

Advocates, High Court 

Peshawar.
NOTE:-

No such like appeal for the same appellant, upon the 

same subject matter has earlier been filed by me, prior to the 

instant one, before this Hon’ble Tribunal.

Advocate.
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR

In Re Service Appeal /2018

Mr. Pirzada Muhammad Ismail

VERSUS

District Health Officer Mardan and others

AFFIDAVIT

I, Mr. Pirzada Muhammad Ismail S/o Pir Muhammad 

Sufaid Ex-Computer Operator BPS 12 type-D Hospital 

Shahbaz Gari, do hereby solemnly affirm and declare 

that all the contents of the accompanied appeal are 

true and correct to the best of my knowledge and 

belief and nothing has been concealed or withh^d 

from this Hon’ble Tribunal. /

DEPONENT

Identified By^^^

Roeeda Khan 

Advocate High Court 

Peshawar.

0 k JUN 2018
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR

In Re Service Appeal /2018

Mr. Pirzada Muhammad Ismail

VERSUS

District Health Officer Mardan and others

ADDRESSES OF PARTIES

APPELLANT.

Mr. Pirzada Muhammad Ismail S/o Pir Muhammad Sufaid 
Ex-Computer Operator BPS 12 type-D Hospital Shahbaz 

Gari.

RESPONDENTS:

1. District Health Officer Mardan

2. Director General Health Services Khyber 

Pakhtunkhwa.

3. Secretary Health Khyber Pakhtu^hwa.

Dated: 05/06/2018

Appellant
Through

Roeeda Khan

Q> &
Afshan Manzoor

Advocates, High Court 

Peshawar.
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Q^E OF THE DISTRICT HEALTH OFFICER MARDAN
Ph: # (qi937) 9230030 Fax: # (.0937) 9230349 Email: edohmr^ahoo.com

APPOINTMENT ORDER

As per written direction of the Hon: Chief Minister Khyber Pakhtunkhwa by relaxing all the 
formalities as a special case. Mr.

codal .
Pirzada Muhammad Ismail S/0 Pir Muhammad Sufaid Village Arzi 

Abad Muhib Road Tehsil &. District Mardan is hereby appointed Junior Clerk iBPS-7 Plus usuaL
allowances as admissible under the rules and posted at DHO Office, Mardan on thefollowing terms and 
conditions;- y

Terms & Conditions:-

1. He is domiciled in District Mardan.
2. His appointment is purely on temporary basis for a probation period of initially one year and is 

liable to termina|e at any time without assigning any notice or reason.
3. He will not be entitled to any TA/DA for Medical examination and joining the first appointment.
4. His appointment will be subject to medical fitness for.Govt: service.
5. He is liable to serve anywhere in District as well as in Khyber Pakhtunkhwa. '
6. He will be governed by such service rules and order as framed by the Government from time to 

time for the category of government servants to which he belongs.
7. His services can be dispensed with during the probation period, if his work and conduct found 

unsatisfactory.
If he wishes to resign his service, he will submit his resignation two months notice in advance in 
writing or deposit one month salary In lieu thereof to Govt: Treasury, however he will continue 
to serve the Govt: till her resignation is accepted by the competent authority.

8.
1

If the accepts the above-mentioned terms and conditions, he should report to the DHO Mardan for duty 
on his own expenses within seven days after the receipt of this letter, otherwise his appointment order 
will be considered as cancelled.

N.B:- you will have no legal rights to challenge your termination in case if your Academic 8t Professional 
documents have been found fake. I

/

District Health Officer 
Mardan

dated Mardan the / 4 /2014___/DHONo.

A copy is forwarded to the:-

1. DistrlctComptrollerof Accounts, Mardan.
2. Deputy OHO Mardan
3. Accountant DHO Office Mardan 
^Computer Cell, DHO Office Mardan.
5^ )Mr. Pirzada Muhammad Ismail S/O Pir Muhammad Sufaid Village Arzi Abad Muhib Road 

Tehsil & District Mardan

b



To

D.isLficC Hcahh Officer 
Martian

*■)-'•. !

'V

Subject: ARRIVAL REPORT

Respected Sir, s .

With due respect it is stated that I am appointed as Junior Clerk \'ide Otfice Order issued by 

tlie District Health Officer, No. 7140-44, dated 22/04/2014; I haee the honour to submit my 

Arrival report today on 23/04/2014 (Fore Noon).

, /i
• '.C

It is tlierefore requested to please accept my Arrival report and oblige.

'fhanks. C.

Obediently,Yq, '..A,-

2
Pirzada Muhammad Ismail 
Junior Clerk. DH(.) Office, Mardan 
Son of
■Pir Muhammad Sufaid (Gharib Nawaz)-

t

c

V' *

wii SSMi,I

k .-'j
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OF FICE of the DiSTlRICT HEALTH OFEICER. MARDAN
' Ph: # (0937) 9230023, Fa).: # (0937) 9230349, Email: edohnir(5)vahoo.c^

/

iOFFTHE ORDERr

The office order bearing No, 7140 - 44/DHO, dated Mardan the 
90/04/2014 regarding the appointment of Mr, Pirzada Muhammad Ismail Sta Pit 
Mohammad Sufaid, resident of village Ai-zi Abad„ Muhib Road, Tehsil & District 

Junior Clerk BPS 07, plus msual allowances is here'w,cancelled with 
(he personal observation or the undorsitinou xt^parcting tne 

Honourable Chief Minister of Khyber Pakhtunkhwa,

Mardan. as a
iiuiuediale eikh.'X, due (X)
validity of the directives of the _
and also the verbal directives of MPAs of District Mardan.

. Pirzada Muhammad Ismail S/o Pir Muhammad-Siifaid
laid down policy iof the

:
!

■'

1
can

.Wowever, MrI

apply for the same post through prop-v channel as perc
i.'governmeii!.

Moreover, Mr. Pirzada Muhammad Ismail S/o Pir Muhammad Sufaid, 
Junior Clerk BPS - 07, is hereby directed to immediately deposit the entire amount 
irke gotm-nment exchequer regarding the salary and f
received against the mentioned post from the date of appointment till date and submit 
the receipt in original to the account section of the office of the undersigned , failing 
which the undersigned is liable to proceed against Mr. Pirzada Muhammad Ismail, as

per rule.s a,ncl regulations.

■1

s

.i
i- :

Sd
(Distria HeaM Officer 

9dari£an 
. ^

Date: XhU X_/2014No, 9SSi/-Ae / DHO MRD

- Copy forwarded lo the: • ’ ■ .
1, Director General, Health Services, Khyber Pakhmnkhwa, Peshawar.

PuUhl iiiikliwn. Mritll h nc|innmrm . Pc.-ihuwiir.i A .'Un y Id Cdv'I ; ICliylior 
3. DisLricL Account Officer,.Miu-dan. y

l’!l Id Sf.'r

4. Accountant, DHO Office, Mardan.
■ 5. Coiiiputci Cell.,DHO Office. Mardnn. • au ^

6. Mr. Pirzada Muhammad Ismail S/o Pir Muhammad Sufaid, village Ai’zi Abad, 
Muhib Road, Tehsil & District Mardan, for information and strict compliance.

. (District Heattf/cfficer 

9daf(£an

1 tita ^
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' Sr/"'i Date of 1 Order pr pther proceedings with signature of Judge or .
■ order/ 1 Magi'sfrate '

proceedings

m
V :r
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Bld^ORl- Till' larvfR'ldLPAKHTUNKLtWA

Appeal No. 63S/2016

Pir ZacUi Muhammad Ismail Versus Director Geuctal Mealth 
■Services. Khybcr PakhLunkhwa. Peshawar and another.

:

' A10 G Ml/NT

M-UldAhlMAi/i. ATiMl4LlAN.Al/AilT!.^iA. lAjLvM/vNh. 

Counsel Tor. the appellant and Mr. Usman Ghani. Senior

K
:

26.0^.2017

Government Pleader ibr rcspondcnls prescnl.

■ Pir Za.da Muhammad Ismail son of Pir Mulramnvad Sulaid 

hercinarter rererred to as the appellant ha.s prelcrrcd the instant 

ppeol under Section 4 of the IChyb'Cr. Pakhtunkhwa 

Service Tribunal Aep 1974 against order dated 28^.201d vide

!
9

service a

wiiich his appointment order was withdrawn and wherc-agaiiist 

departmental appeal dated 16.02.20! 6 ■ was not responded 

prefer the in.sLanL service appeal on

his
5

constraining him to

13.06.2016.

Wc have heard argunaents of learned counsel lor the 

appellant as well as learned Senior Govcrnivicnt tdeador I'or 

respondents and perused the record.
.•

earefui perusal of record would suggest, that the

an opportunity of

4. A
; r

;
impugned order wa.s pa.sscd without a.jlordingI

hearing to the appellant as neither any noti.ee was served nor
!

■V’ ■■■■....■-ro--i

*'■* -.-7 AS
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OmCE OT THE DTSTRT€T HEAT-TW4■/-

■ MABlfMN
# (0937) 9i30349Email; edghgirgyahGo.

/■

Ph: # (0937) 9230030 Fax:
com

OFFICE QRnF.I?-

In ‘’""""’O' Ho'-rnhlc Chiof Mini.f.r ............ . ,
rccciveil through Dirfr-^nr General Hfalih s«rv.v,.»
vide leftcr No. 322/Persnnn..| nnt.^

on Ihc nnniicniinn ^
Kliybcr Pakiittinkhwn

Peshawar.the 30/04^ (Copies aUachcd) The post 
of Mr. Pirzada Muhammad Ismail S/0 Pir Muhammad Sufaid Junior 
office is Clerk BPS-07 of this 

-12 against the vacant post
hereby converted to the post of Computer Operator BPS 

at Type -D hospital Shalibaz Garhi ’

District hfeallh Officer 
MareJan

V..

No. /DHO dated Mardan the
Copy to the;

1. PS 10 aiefMinister Kiiyber Pakhtunkhwa., Pesliawar 
f dI f Pakhtunkhwa, Peshawar

' quoLd above'' P^khtunkl.wa, Peshawar vide his let.er No

4. Incharge Type-D Hospital Shahbaz Garhi 
t-. District Comptroller of Accounts, Mardan
6. Accountant, DHO Office, Mardan
7. Computer Cell. DHO Office, Mardan
8. Otficial concerned

District Mcalih^^- 

Mardan e

KRlIf®-i ..
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Districi Health Department — Mardati
district wealth CEFiCHR

Mardan (Khyber Pakhtunkhv.^a)
Ph: ff {0?3?) 9230030 fox: 9 (0?37) 923034? 

Emoi}; .edohmi^ohoo.g<^r^

OFFICE ORI>RR\

As directed by the Director General Hcaltli Services, Khyber Pakhtunkhwa. l>cshawnr vide 

telephonic direction at 09:00 PM dated 28/05.-20^, the ofHcc order issued by tlvs omce vide 

No. 8077-84yDHO, Mardan dated 05/05/20M in respect of Mr. Pii:^da Muham.nad Ismuil
S/O Pir Muhanimr:: Sufeid for the post of Computer Operator BPS-12 is herby withdrawn 
with immediate effect.

1

/.
District ! lca!;h OHlccr 
Marda.n

i \No. Q) Si'£yni-in 

• O.py to Ihe:
dated Mardan e;?04/2014the

I. PS to Hon: Chief Minister, Khyber Pakhtunkhwa, Pe^ha'var '
Director General Health Services, Kh^ Ur Pakhtunkhwa, Peshawar w/r lo hi. 

, :>222/Pcshaw.ar dated SO/O^'IOM rv.rioni..
3. District Comptroller of Accounts, Mardan 
4.. Incharge TDH-ShahbazGarhi
5. Accountant, pHO Office, Mardan
6. Computer Ceil, DHO Office, Mardan
7. Official Concerned

2.
letter No.

I ( .

1'

2^^District yeakh Oi 
Mardan/^-

;

i' -

I f 1# i Ui!

::

:■



iTo

m m■ The DHO, 

Mardan.

Caption; De.parfmo

I

1

T'} ■-,■'?■Honourable Sir.

'/■‘iWith 
Order N 
was

•■: ■ 'S

o,71.m.44/OHO, dated 22/0.V7014' I ^PPOinted
allowed vide office order No 8077's n ’

Junior dent ePS-07 to the-l of r ' °

Honorable Chief Minister kPK Ho
an. written direct 0^"'^^"' 

opportunity of hearing,
(Annex-C).AII this

fias Junior Clerk BPS-7, vlde^t
nry Cadre change/conversio|l if'

le 05/05/2014 (Annex-B) frpn|| if: 
per the written directive off ff 

reason this order wnv

without

BPS-12,
to unknown

.iifwas withdrawri^'f
• • t ;v'

competent
^'de Office Order

Au.thor/ty arbitrarily, 
^'o.S152-58/DHO pcow'ding me

the 07/04/2014:1 'Iffi 
Computer Operator wasf if ^ 

'ssued on 07/04/2014

dated Mardanwas done i
issued on 05/05/2014 but 
^'^’ated a lot or doubts.

^Lich a hurry that' 
T^'C: so called ’^‘V appointment 

cancellation order
as

was i
which'-f

• ■ .r-J- . -'V '

ii
mvi^v it's beseeched that kind,Vi

\ ersivvhile position 
^"^entioning that the applicant is

y (ssue an order of 
^0'''''PULer operator as

nuly qualified for the post, 

yourgoodself shall give due

U’y reinstatement and to adjusft. ft 

“ ■ '' wort|| ft
' ^oped that ■i? m

request. Thanks-iml lUr

P .Pli'.-MW
anticipation. '^eightage to my humble

OHO
.d5<2,, ., .

■ Dated; 10-04-2014
.• fv:'yo 'our Sincere,

Pfrzada Muhammad Ismail,' 

16101-9307873-1

" F ,

;sipi 

rip if
■' i *■

^ m :ii-iC'Pp-;P#'.
m-

:.:fi■' liA m
■;,» a

. -fW ' f-

NIC;

f

V
O'”

:

i
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4 GOVERNMENT OF KHYBER PAHHTUNKHWA 
HEALTH DEPARTMENT

No. SOH-lll/8-89/2018({Pirzada Ismail) 
Dated the Peshawar 22"'^ May, 2018 '

To

The District Health Officer, 
Mardan.

SUBJECT: REQUEST REGARDING CORRIGENDUM IN REINSTATEMENT ORDER
N0.12428/PERSONAL DATED 22 JUNE.2017

I am directed to refer to your letter No. 7327/DHO dated 11-04-2018 and to X’ : 

state that the subject appeal/request regarding re-instatement as computer operator in 

respect,of Pirzada Muhammad Ismail. Junior Clerk attached to your office is hereby regretted 

on acjiGunt w being time barred.

O.A7RV CLERK 
OHO rvlARDAN

ificer-lllPi

Endstf of even no 8^ date.

Copy forwarded to:-

PS to Secretary Health, Khyber Pakhtunkhwa.

eqti^ Officer-Ill

U
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA

SERVICES TRIBUNAL PESHAWAR

In Re S.A /2018

Mr. Pir Zada Muhammad Ismail

VERSUS

Health Department

APPLICATION FOR CONDONATION OF DELAY (if any)

Respectfully Sheweth,

Petitioner submits as under:

1. That the above mentioned appeal is filing before this

Hon’ble Tribunal in which no date is fixed for

hearing so far.

2. That the the departmental appeal of the appellant has

been rejected on 25/05/2018 then filed the instant

service appeal.

Grounds:

A. That the impugned orders are void order and no

limitation run against the void orders.



B. That the final order was communicated to the

appellant in the year 2018.

c That the appellant has been withdrawn from the post 

of computer operator without any reason and without 

fulfilling the codal formalities i.e. no charge sheet, 

no statement of allegation, no show cause notice has 

been served to the appellant so the impugned order is 

void and no limitation run against the void order.

D. That there are number of precedents of the Supreme 

Court of Pakistan which provides that the cases shall 

be decided on merits rather than technicalities.

It is, therefore, requested that the limitation 

period (if any) may kindly be condone in the 

interest of justice.

Appellant
Through

Roeeda Khan
Advocate, High Court 

Peshawar.
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, BEpRE THE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA, PESHAWAR
Review Service Appeal No. 810/2018 in Service Appeal No. 638/2016

Mr. Pirzada Muhammad Ismail (Appellant)

Versus

District Health Officer Mardan

& Others (Respondents)

Preliminary Obiections:-

1. That Appellant did not come with clean hands.

2. That Appellant has got no cause of action and local standi.

3. That Appeal is time Barred for about 04 years & two months.

4. That Computer Operator post is BS-16 and does not come under the Jurisdiction of Respondent 
No.l.

5. That Computer Operator post is BS-16 and shall be appointed through NTS as per policy of Health 

Department Govt of KP^.

6. That appellant was appointed/ adjusted as Junior Clerk BS-7 on the compliance of Judgment of 

Service Tribunal'Peshawar.

7. That the appellant order of Computer Operator No. 8077-84/DHO Mardan dated 05-05-2014 is 

correct. Moreover the date of cancellation order 07-04-2014 is a clerical mistake and requested to 

neglect this error. It was confirmed from dispatch register. The cancellation order was issued on 

07-05-2014 No. 8152-58/DHO.

8. That the respondent No. 1 has got no authority to appoint appellant without NTS Test as the right 

of other deserving candidates being involved in the matter.

9. It is therefore requested to dismiss appeal of the appellant with cost..

ON FACTS

1. Pertains to record hence no comments.

2. Pertains to record hence no comments.

3. Pertains to record hence no comments.

4. Correct: An compliance of Service Tribunal order dated 26-04-2017, the appellant was adjusted 

against the post of BS-7 as Junior Clerk.

5. Incorrect: Ex-DHO had got no authority to convert the post of BS-7 to BS-16, which was against 

the policy of Health Department KPK, which was then withdrawn by EX-DHO as it was against 

the Health Policy and codal formalities was not followed. Reply also given in Supra Paras 

Preliminary Objection



*•

6. Incorrect: Reply as given in Supra Paras Preliminary and Supra Para No. 5. Furthermore the; 

withdrawn. / cancellation of Computer Operator BS-16 was justified, because the rights of 

deserving candidate with requisite qualification was at stake, so to save the rights of other

candidate was saved, other reply has been given Supra Para Preliminary objections.

7. Incorrect: Cancellation order which was issued on 07-04-2014 may be read as 07-05-2014 which 

was a Computer / Clerical mistake and may be ignored.

8. Incorrect: As per policy of Health Department BS-16 post of Computer Operator shall be 

advertised and selection shall be made through NTS in the best interest of public. The appeal 

then regretted on account of being Health Policy.

9. Incorrect: The appeal may be dismissed on above discussion with cost.

11

was

ON GROUNDS: ^4

A. Incorrect: Reply as given in Supra Paras.

B. Incorrect: Reply as given in Supra Paras.

C. Incorrect: Appellant was adjusted against the vacant post of Junior Clerk BS-7 in compliance of 

Court order. \

D. No Comments:

E. Incorrect: There is no need of enquiry because respondent No. 1 Ex-DHO had got no jurisdiction, 

discretionary power to convert the post of Junior Clerk BS-7 to Computer Operator BS-16 as per 

policy of Health Department Govt of KPK.

F. Incorrect:

G. Incorrect:

H. Incorrect: The appellant shall be stopped and dismissed the appeal in favour of Health 

Department and to save the rights of other deserving & eligible candidates.

It is therefore request that the appeal of the appellant may please be dismissed.

^ 1. Secretary to Government 
^ Khyber Pakhtunkhwa Health Deptt; 2- Directop^General Health Services 

Khyber Pakhtunkhwa Peshawar
4

3- District BgaltJ 
Mardan

fficer
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BEFORE THE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR

In S.A# 810/2018

Mr. Pirzada Muhammad Ismail

Versus

Health DepaHment

REJOINDER ON BEHALF OF
APPELLANT

RespectfulLv Sheweth,

All the Preliminary objection raised by the 

Respondents are incorrect and baseless and not 

in accordance with law and rules because the 

appointment order of appellant as Computer 

operator BPS‘12 properly approved from 

director General Health Services through 

proper channel, moreover there is no NTS 

policy existed at that time furthermore, when a 

clerical mistake has been made by Respondent 

department then corrigendanhas been issued by 

the Respondent. department but there is no 

corrigendavm has been issued by Respondent 

department.

1 .

1

^ .
!■ f

3

1.



Facts

1. Para 1 of the appeal is correct.

2. Para 2 of the appeal is correct.

3. Para 3 of the appeal is correct the appointment 

order dated 22/04/2014 has been cancelled by 

the Respondent department on 28/05/2014 

without any reason.

4. Para 4 of the appeal is correct.

5. Para 5 of the appeal is correct, while para 5 of

the reply is incorrect, moreover the conversion

order dated 0505/2014 of the appellant as

computer operator (BPS'12) has been approved

from DG Health services by the DHO through

' Proper channel so the withdrawn order of the

said post by DHO is against the law, moreover

the Respondent department without any reason

and without fulfilling codal formality with

drawn the appellant from the said post. (Copy

of application approved from the DG Health is

attached)



t -

f

6. Para 6 of the appeal- is correct while reply is 

incorrect: The Respondent department without 

fulfilling codal formality withdrawn the 

appellant .from the post of computer operator 

BPS-12 although the appellant received salary 

for the said post from Respondent department

7. Para 7 of the appeal is correct while reply is 

incorrect . already explained in reply of 

preliminary paras.:

8. Para 8 of the appeal is correct while reply is 

incorrect already explained in - reply of 

preliminary paras.

9. Para 9 of the appeal is correct while reply is 

incorrect the departmental appeal of the 

appellant has been rejected on no good grounds.

ON GROUNDS:-

All the grounds of the appeal are correct and

accordance with law and prevailing rules and

that of the Respondents are incorrect

baseless and not in accordance with law and

rules hence denied, because the appointment

order of appellant as Computer operator



f

♦

BPS" 12 properly approved from director

General Health Services, moreover there is

no NTS policy existed at that time,

furthermore when a clerical mistake has

been made by Respondent department then

corrigenda/rt has been issued by the

Respondent department but there is no

corrigendayfi has been issued by the

Respondent department.

It is, therefore, requested that the 

appeal may kindly be accepted as prayed for

Dated 02/11/2018

Petitioner
Through

Roeeda Khan
Advocate, High Court 

Peshawar.
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VAKALAt NAMA

A. NO. B\o /2QI6

IN THE COURT OF KP J{/^A a

I (Appellant)
(Petitioner)
(Plaintiff)

fVy^-^gy r/lU-ly^WiA A f VV\£>XViAai

VERSUS

\^^cfu ii)u2 ■

l/vye, i.A'-^AAJ^'tAAa ^

(Respondent)
(Defendant)

Do hereby appoint and constitute M. Asif Yousafzai, Advocate Supreme Court 
Peshawar, to appear, plead, act, compromise, withdraw or refer to arbitration for 
me/us as my/our Counsel/Advocate in the above noted matter, without any liability for 
his default and with the authority to engage/appoint any other Advocate/Counsel on 
my/our costs.

I/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf all 
sums and amounts payable or deposited on my/our account in the above noted matter. 
The Advocate/Counsel is also at liberty to leave my/our case at any stage of the 
proceedings, if his any fee left unpaid or is outstanding against me/us.

■'■•V

Dated 720
rCClENT)

ACCEPTED

M, ASIF YOUSAFZAI 
Advocate Supreme Court 

Peshawar. 
B.CNOU 10-7327 

' CMC U 17301-5106574-3

OFFICE:
Room # FR-8, 4^^ Floor, 
Bilour Plaza, Peshawar, 
Cantt: Peshawar 

Cell: (0333-9103240)
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s.

KHYBER PAKHTUNKWA SERVICE TRIBUNAL. PESHAWAR

2021No. ^ 9 /ST Dated

To
The District Health Officer, 
Government of Khyber Pakhtunkhwa, 
Mardan.

Subject: - JUDGMENT IN APPEAL NO. 810/2018. PIRZADA MUHAMMAD ISMAIL.

I am directed to forward herewith a certified copy of Judgement 
dated 22.01.2021 passed by this Tribunal on the above subject for strict compliance.

Enel: As above

/ REGISTRAR 
KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL 
PESHAWAR.
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CI7.-ud;^c<neiU http: '^''ww.plsbeta.coai/LjwC' i'ine/!av//contenC 1 m .■p'^Cascdes'^..

!* * . 1) 2006 Supreme C'ourt 572*I

’ r- cscnt: Mian ShaUrulIah Jan, Ch. I jax Ahmed and Syed Jamshed AU, JJ

(’OVERNMjENT of BALfOCrHlSTAN through Secretary, 
Administration Department and another—Petitioners

Services and General

' 'AVersus

Ikhawaja MUTIAMMAD NASF>ER~.RcspondeDt

Civil Petition No.53-Q of 2004, decided on 21st April, 2006.

Agaiitsi the judgment dated 25-3-2004 passed b> Baiochistan Service Tribunal Quctia in 
S.A,No.21 of 2000). i

Baluchistan Service Tribunals Act (\' of 1974)—

'—S- 4—Appeal before Service Tribunal—Implied condonation of delay—O’-iestion o:’ 
limitation—Waiver—Departmental appeal was filed 'A'ith a delay of 5 'h which appeal wa-s
dismissed by compeicni authority—Service Tribunal wiihc^ui deciding qn istion of lirnicatiun a.s 
raised by the authorities, partially allowed appeal of civil servant—Validity—Unless competent 
authority had condoned the delay wirJi conscious application of mind, quesi on (.)f lindtatior would 
r.'main open for consideration of Service T.- bunal—No waiver on Question of umitauon. 
oai’.icularly if question of Umuation in filing appeal or representaiior before departmental 
authority was raised before Sen ice Tribunal—Servdee Tribunal was br and to examine such 
question and record its decision—Concept of implied condonation of dolay did not fit in the 
scheme of law of limitation i^'ccausc appliCauor. had to be made for seeking condonation, showing 
sufficient cause to the satisfaction of the forum concerned, who might grant or decline the same-^- 
Oiscretion had to be exercised in a i’ust and legal mannci and it could not be exercised arbitrari ly nr 
fancifully—Vice of accepting implied condonation of delay was that in absence of grounds and 
; wusons for condonation of delay, it was not possible for Court of appeal to examine the quesuor. as 
u. whether delay was rightly condoned—Service 'Inbunal in assuming tlvu U:c dcU>
. ,>ndLuicd impliedly was dearly m eiTor-'-Supt'^mc Court converted petition fo*- leavc ayrc ii 
'•’*0 appeal and set aside judgment passed by Service Tribunal—Appeal was allowed.

I

Muhammad Younis and 3 others v. The Chairman, WAPDA, Lahore and another ‘9S9 
' '■ SCMR 174, The Chairman PlAC and others v. Nasim Malik PLD 1990 SC 951. Anwami Haq v. 

federation of Pakistan through Secretary Estab shment Division, Islamabad and 13 others 1995 
SCMR 1505; State Banfi of Pakistan v, tUiybur Zainan and others 2004 SCMR 1426, huiyvituHal". 
and others
Superintendent, WAPDA v, WAPDA through Superintending Engineer f Electricity i and anob.ier 
' 991 SCMR 640; Anwar Muhammad v. Geu;r:al Manager, Pakistan RariV-:iys, Lahore dne-tlver 
1995 SCMR 950, Israr Ahmad Khan v, Goveniraent of N.-W.F.P. and others 1990 SCVIR !} 50 and 
Ahsan AU and others v. District Judge and others PLD 1969 SC 167 fol.

I

Director General and others 2006 SCMR 535; ZaRr Mabjni'od, V'x I me

Salah ud Din Mengal. A.-G. for Puitiont^rs.
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Mushtaq Ahmad Anjum, Advocate Supreme Court for Respondent

Date of hearing: 21st April, 2006.
. t

JL’OGMENT

SYKl) JAMSHED ALIj J.—Thc Government of Balochsitan and another seek leave to appeal 
against the judgment dated 25-3-2004 of the learned Balochistan Service tribunal whereby appeal 
of the respondent was ^aptly allowed and he was held entitled to pro forma promotion as Director, 
Primary Education CBS-20') with efifecl frqm 17-1L-1992. The brief facts of the ease are noted 

hereunder.

2. The respondent started his career as i.V Teacher on 16-9-1949) in the Education 
Department of Government of Balochistan, earned due promotions and wrs awarded 3S-i9 on 
30-5-1991. Vide order dated 6-3-1993, he was appointed as Acting Director, Pnmary Education, a 
post in BS-20, and wa$ allowed to draw the pay of the said post with effect from 1-7-1992. On 
reaching the age of superannuation, he retired on 13-3-1993. However, vide jrder dated 4-8-i993, 
he was allowed move-qver to BS-20 with effect from 1 -12-1992.

I '

3. After his retirement, case for his regulai promotion as Director, Primary Education, wa.*?
one haz Ahmad Malik wasplaced before the Provincial Selection Board. Besides, the respondent 

also a contender for the said post. The said Board in its meeting held on 21-1-1993, approved Ijaz 
Ahmad Malik for profriotion to the said post. A formal notification was issued to this effect on
24-10-1993

4. On 17-10-1998, the respondent filed a represenution for pro forma promotion to 35^ ;9 
with effect from 1-7-1989, in BS-20 with effect from 1-7-1991 and as Director, Primary Education 
with effect from 1-7-1992. The appeal was contested by the petitioners but was partly allowed by 
the learned Balocliistan Service Tribunal vide judgment dated 25-3-2004 inasmuch as that the 
claim of the respondent for pro forma promotion to BS-19 was dismissed but it was allowed for 

forma promotion to BS-20 with effect from 17-11-1992, the date when the case was referred to
the Provincial Selection Board.
pro

5. The learned Advocate-General, representing the petitioners, submits that the appeal of
not competent because the departmental 

merits the learned Tribunal only
the respondent before the learned Service Tribunal
representation weis hopelessly barred by time and even ^
undertook an Unwarranted academic exercise for the reasons that the respondent was aUowed the 
pay and all other benefits of grade 20 on account of move over to BS-20, with effect from 

1 -7-1992 and even if he had to be promoted with effect from 17-11-1992 to grade 20 he would not 
be entitled to any further benefit such as the increment because of the bar :ontained m the policy 
circular of the Finaiice Department of the Government of Balochistan bearing No.f D(K-T.li^ 
40/99/451-551, dated 21-3-2000. He also vehemently contended that the espondent received ah 
the retirement’ benefits of Orade-20 and, therefore, m the circumstances, the learned Serv ice 

Tnbunal should not have interfered to create a precedent which is likely to cause 
administrative problems for the Provincial Goveinment.

was
on

senous

6. On the other hand, the learned counsel for the respondent, has defended the impugned 
juUgnient for the reasons noted therein. According to bun, 
have been entitled to the fixation of pay in Grade-20 along with an incrcm»mt.

promotion the respondent wouldon

10A
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,2-3-'.986 after the expii^ of two years although a period of thirty days has been presaibed tor 
■i purposf The represLauon was rejected by th.e departmental authority. Tne learned Servrcc

“i™, pirKh,b» z.«.» «.r p*... 2m sc.m -pp^ “f”’;:, 

«m. .ppp-«b«ppp pp—»'•«“
incompetent in case appeal tlirough Superintendireg Engineer
Mahmood, Ex-Lme Superintendent, , dismissed from service
(Electricity) and another 640 the

maintained by this t^oun. m h-,H decided a ume-haned appea, or.SCMR 950, the deparunental authority had Qeciaea a ki-
barred by time, it was ooserved that

. In Israr

on

was

and another 1995 . , u i

==SS:5H“£tss ™ttt=...
d Tribunal could go into the quesnon of Iranlation.Icarnc

_: « r=; ;;£/=t
question of limitation, particularly it a question o , Service Tribunal, it is bound to

d.p«..—p»» "»■ * ■» '"p
^examine it and record lU d^-cision. Thu p seeking condonation,

" scheme of law of Uitntauon concerned who may either grant die
showing sufficient cause to the satistacuon o ^ has to be exercised m a just ano
prayer or decline it. It may also be rememUrec tha, msc^ ^
legal manner and it cqnnot be exercised fo, , ondonation of delay, it
condonation of delay is that in the aosence o ^ as to wheth. r the delay was right,y“ - rtr—rr—. .. p..., -—
impliedly, was, clearly In error.

convert this petition into appeal which is allowed
is set aside.12 For what bis been stated above, . t -u i

and the impugned judgment of the learned Balochistan bervice .nbunal
wc

^'“:;^„onn7???707ono,ononnonn.pnnonn,.,on7onono^..nnn.,no«n

Appeal allowed.
’ 1'
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1. We have considered the submissions made by the learned counsel for the parties. It is not 
denied that the respondent has received all the terminal benefits on the basis of retirement ii. 
Grdde-20. Another significant feature to be noted is that vide notification dated 24-10-1993. Mr. 
Ijax Ahmad Malik was promoted as Directon Primary Education who was, however, not impleaded 
to this appeal. We have seen the, circular dated 21-3-2000 in which it has clearly been stated that 
ihe annual iucjrement in the basic scale of pay will accrue on first day of December following the 
completion of at least six months of such sendee at the relevant stage in that scale under the 
ordinary rules. It is further stated therein that a retiring civil servant shall b; entitled to the usual 
increment for the purpose of calculation of his pension only on completion of six months in the 
year of his retirement Irrespective of due date of first December, following the completion of si:K 
months. Thus, it is cleir that on lus promotion to BS-2fJ on 17-11-1992, the respondent would not 

have been entitled to an Increment.

8. The learned oounsel for the respondent has not been able to satisfy us as to what tangible 
benefits would accrue to the respondent in case of his regular promotion to BS-20 with effect Irom 

17-11-1992.

Auiotlier important feature of the case is that the learned Service Tnbunal ht id that the respondent 
was entitled to pro forma promoUon. We may like to observe here that the question ot pio tormd 
promotion i.e. ante-dating promotion, would only arise m case the respondent was already 
promoted to Grade-20. This was not the caSe because vide order dated 6-3-1993, he was appointed 
as Acting Director, Primary Education, and vide order dated 4-8-1983, he was granted move over 
in BS-20.Nonc of the two eventualities amounted to regular promotion to Grade-20.

9. Another crucial aspect is that the respondent retired on reaching the age of
17-10-1998, filed a representation before ilie departmental

was communicated to lu;n on 
19-4-2000. thus.

superannuation on 13-3-1993, but on
authority which was rejected (on merits) on 26-6-1999 and the order 
30-3-2000 while the appeal before the le^ed Service Tribunal was filed on

result of promotion of Ijaz Ahmad Vlalik to BS-2L on
after more than 5-1'2 years .has,

while the grievance had arisen as a
14-10-1993, It was agitated before the departmental authority
the departmental remody availed by the respondent was hopelessly barred by bme- JTte petitioners 
had pressed the question of limitation before the learned Service Tribunal Ihe plea o. the 
depanment to die extant of grant of BS-10 was accepted while it was rejected m respect ot 
respondent's promotion to BS-20 on the ground that die departmental authority had dismissed the 
appeal of the respondent on merits and it was. thus, accused by the learred Tnbjmai that .t me 
departmental authority did not dismiss the appeal as bailed by time, the learned Tnbunal cou.u not 
examine tile question of delay before the departmental authonty.

examined and10. There are a number of decisions of this Coun in which the issue was 
decided. The Srst to be noted is Muhammad Younis and 3 others v, The Chairman, .\ . .
I ahore and another 1989 SCMR 174. In this case, the departmental appeal was uisniissei on 
merits. The learned Service Tnbunal, however, dismissed the appeal of .he civil seiv^u on me 
ground mat appeal before me departmental aumonty as barred by time and oi^er ol me .cdrnc 
inbunal was maintained by mis Court with the observation that me order of the learneu beruce 
Tnbunal did not suffer from any -mfirmity. In the Chairman, P.I.A.C. and others v Nastm .Mahx 
PLO 1990 SC 951 tlie PLAC official had resigned which was accepted on 15-8-1983 mO (m tUi

termination of Vus service vide order dated 28-3-198-request the resignation was converted into ^ .
Me received monitory benefits as a result of his (erminatinn but filed departmental appeal ' on

i(, :.'.'(i '
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■iLfavvK*r \/
i"BEFORE THE ICHYBER PAimTUNIOIWA SERVICE TRIBUNAL

\
■Appeal No. 1662/2013

Date of Institution 
Date of Decision

... 23.12.2013 
,..r29:OT.20W

Muhammad Wasim Khan,. Junior Clerk, Provincial Health Service
Academy (PHSA), Peshawar. /li

fi-1:e-Versus

29.01.2018 1. The Government of Khyber Paklrtunkhwa through Secretary 
Health, Civil Secretariat Peshawar.

2. Director General Health Services Kliyber Palchtunkhwa, 
Peshawar.

3. Director, Provincial Plealth Service Academy, Plealth 
Department, Budhni Road Duranpur, Khyber Pakhtunldiwa, 
Peshawar.

JUDGMENT

■ 1

MUHAMMAD HAMID MUGHAL. MEMBER: - Learned

counsel for the appellant and Mr. Riaz Painda Klreil, learned

Assistant Advocate General on behalf of the official respondentsI

present. Learned counsel for private respondents also present.

This common judgment shall also dispose of appeal bearing 

No, 1637/2012 filed by Qadeem Khan being identical in nature, 

having arisen out from the same law, facts and circumstances.

The appellants have filed the present service appeals u/s 4 of 

Khyber Palditunkhwa Seiwice Tribunal X.ct 1974 against the 

respondents and made impugned the order dated 20.11.2012 by

2.

3.



o •

•i
>1

i iz 2
:■

» *i« «■

•; ‘alleging that by means of the impugned order the appellants 

relieved from Provincial Plealth Service Academy (PPISA), Health 

Department Khyber Paklrtunlchwa and repatriated to the office of

were
iV-:*• .

•t
■ 1

D.G Health Services for further adjustment.

learned AAG raised objection that the

hopelessly time barred as the impugned final

■i.

\ 4. At the very outset 1. i

present appeals are 

order was issued on 20.11.2012 while the present service appeals
l
f .

i : ;
i 'I

j.'
• tpreferred on 23.12.2013.

5, As against that learned counsel for the appellants argued that 

against the impugnied order dated 20.11.2012 the appellants filed 

- departmental appeals on 29.11.2012 which were not responded and 

consequently the appellants resorted to litigation in 

Civil Judge Peshawar and after return of plaint from the court of! 

Civil Judge and dismissal of appeals by the court of Additional 

District Judge Peshawar, the appellants have approached the Service

Tribunal.

6. Arguments heard. File perused.

^It'has nbw^become'a"settle^d‘pro^sition'of. law Jhat time sp^t 

in litTgatinTTKefom.thewrona fomm would'neither extend .period of 

limitation- nor' the 'delay"] iiT filing’ th~^appeal" can-be -condoned..for

c:iirh'F^^^JfrdSEihtTiated-29.06.2017Tn-service'appeaLbe^^

No 189/2015"of this ‘ Tribunal" may -be - quoted _as ^aReference. ^The

■I\were •u.•!

•Ti
i;5. • ij i: 11

n ■

1

r'•»
the court of

i!

;■

1

l.

.*
/ •

1
5

I

I '

; ; 7.
'

ggrieved -from -the - order, dated _20.11.2012 3^§^^pstl

23.12.2013' i.^Tato-nioreJ

appellants-are-a
1 ^vhidv^eyapproached'this'Tribunal-

thafrone7year "of'the-issuance.of-the.impugned .order,.hence^the

on'

1;
(
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Sr. Date of
order/
proceedings

Order or other proceedings with signkure of Judge or MagistrateI No

ij
1 2 3V

before the IflHYBER PA.KHTUNKHWA SKRVTrF TRIBTJNAT,

/, 0^n/1 ^C^ppeal No. 289/2016

i/t Date of Institution 
D^e of Decision0I I ... 28.03.2016 . 

...^24:07:2017 y
Ai.i
\\ r# Amir Muql>^da Qureshi, Ex-Sub-Engi

Tj 1, ^he Sub Engineer, Public
Health Engineering Division, Mansehra.i

1. The Secretary, Public Health Engineering Department , 
Kliyber Pakhtunldiwa, Civil Secretariat, Peshawar.

2. The Chief Engineer (South),
Paklitunkliwa, Peshawar.

Government of
(/

Public Health Engineering, Khyber

The Executive Engineer, Public Health Engineering Circle, Abbottab 

^WUDGMENT

MUHAMMAD HAMID MUGHAT. MFMRPn.

for the appellant and Mr. Muhammad Jan, 

of the official respondents present.

This single judgment in 

appeals (1) bearing No. 

bearing No. 291/2016 filed by Qaiser

ad.
24.07.2017 .*

z Clerk of the counsel 

Deputy District Attorney on behalf

2. the above captioned appeal, shall also dispose of

290/2016 filed by Muslim Shah Ex-Sub Engineer,(2)

Khan Ex-Sub Engineer, (3)bearing 

No.292/2016 filed by Zohaib Khan Ex-Sub Engineer,.(4) bearing No.321/2016

filed by Murtaza Ali Ex-Sub Engineer, (5) bearing No.322/2016 filed by ^Syed 

Ashfaq Ahmad Shah Ex-Sub Engineer, (6)
bearing No.323/2016 filed by 

Waqas Ah Ex-Sub Engineer, (7) bearing No.324/2016 filed by Hussain Zaman 

Ex-Sub Engineer,(8) bearing No.325/2016 

Engineer, (9) bearing No,326/2016 filed by Syed Hassan Ali
filed by Abdus Samad Ex-Sub 

Ex-Sub Engineer,

. (I'l)
by Abdul Shahid Ex-Sub Engineer, (12) bearing 

- Ex-Data Entry Operator, (13) bearing No. 

Ex-Sub Engineer, (14) bearing No.352/2016 

za Ex-Sub Engineer, (15) bearing No.353/2016 filed by 

(16) bearing No.354/20iyied by Muhammad

bearing ,No.328/2016 filed 

No.329/2016 filed by Farman Ali E> 

351/2016 filed by Shaukat Ali 

filed by Khasif Ra 

Irshad Elahi Ex-Sub Engineer,
I



Sajjad Ex-Sub Engineer, (17) bearing No.355/2016 filed by Syed Muhammad 

Ali Sajjad Ex-Sub Engineer, , (18) bearing No.356/2016 filed by Mohsii^ Ali 

Ex-Sub Engineer, , (19). bearing No,357/2016 filed by Muhammad AhsaU: Shah 

Ex-Sub Engineer, , (20) bearing No.358/2016 filed by Muhammad Ali Noor 

Ex-Sub Engineer against the respondents being identical in nature, arising out 

of the same law, facts and circumstances

3 The appellant has filed present appeal u/s 4 of Khyber PakhtunMiwa 

Service Tribunal Act-1974 against the respondents wherein he made impugned 

order dated 03.03.2016 passed by the respondent No.l whereby the 

departmental appeal of the appellant against his termination order dated 

14.02.2014 was dismissed.

Brief facts of the4. are that the appellant was offered post of Sub- 

Engineer (BPS-11) vide order dated 22.12.2009 of the Chief Engineer Public 

Health Engineering Department Khyber Pakhtunkhwa Peshawar;

On 15.01.2014 during the hearing of C.Ps No. 2026 & 2029 of 2013 

Supreme Court of Pakistan directed Chief Engineering Public Health 

Engineering Department Khyber Pakhtunkhwa 

illegal appointees in his department within 

through registrar of the august Supreme Court.

On 21.01.2014 Show Cause Notice

case

5.
, the

august

to finalize the action against 

one month and submit his report

6. issued to 25 Sub-Engineers, 01 

Senior Scale Stenographer, 06 Steno-typists and 02 Data Entry Operators,.

was

including the appellant regarding their illegal appointments and vide order 

dated 14.02.2014 the appellant terminated from the post of Sub-Engi 

on the ground that he was illegally appointed.: The 

appellant prefeited departmental appeal against his termination order! but 

received no response. The appellant than filed appeal before this Tribunal

was neer
with immediate effect

and
this Tribunal vide common judgment dated 30.12.2015 passed in appeals 31 in 

number, remit the case of tlie appellant to the appellate authority of the 

Department, without interfering in the impugned order dated 14.02.2014! and 

issued directions for the decision of departmental appeal strictly in accordance 

with law/rules considering merits and fulfilling the requirement of opportunity
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\

of personal hearing. Resultantly opportunity of hearing was given to the
' ' I

appellant and order dated 03.03.2016 by the appellate authority was issued 

whereby the departmental appeal of the appellant was dismissed. This led to the 

present appeal by the appellant.

Learned counsel for the appellant argued that the termination lorder 

dated 14.02.2014 as well as the order of the appellate authority dated 

03.03.2016 are against the law, facts, and norms of justice on the ground that 

the appellant possesses the required qualification and was appointed by the 

competent authority after the fulfillment of all the codal formalities. Further 

argued that after appointment the appellant has accrued vested right

be terminated and thereby allowed to suffer hardship for the 

lapse/irregularities committed by the department. In support of his case the

7.

and

therefore cannot

learned counsel for the appellant referred the judgments reported in 1985 PLC 

(C.S) 478 ,1985 PLC(C.S) 528, 2004 PLC(C.8)1028,1996 SCMR 4813 

SCMR 4813, 1997SCMR

,1996

1552, 2004 SCMR 1077,2005SCMR

678,2007PLC(C.S)179,2009SCMR 

1618,2011PLC(C.S)331,2014PLC(C.S)479 and 2015SCMR

678,2005PLC(C.S)240,2006 SCMR

663,201 ISCMR

74.

On the other hand learned Deputy District Attorney while controverting 

the arguments of the learned counsel for the appellant defended the impugned 

orders on the grounds mentioned therein and maintained that the appellant 

appointed illegally on political considerations. Further

8.

was
contented that the. post 

earlier occupied by the appellant has now been filled, upon the recommendation 

of Public Service Commission on merits. Further argued that some other 
affectees/illegal appointees also took part in the examination held by Public 

Service Commission and few of them also succeeded to re-occupy their posts.

9. Arguments ot learned counsel for the appellant and Deputy District 

Attorney heard. Record perused with their valuable assistance.

It is not10. disputed that the vacancies/posts against which the appellant 

was appointed, were not advertised at all in the newspapers rather the then 

Chief Minister of Khyber Pakhtunlchwa provided a list of applicants through his 

political secretary for appointments against such posts ;by the departmental



/ »

- V-/

authority and in the said list the name of the appellant is also mentioni^ 

so the appellant has not gone through any test. Hence the appointment 

made on the basis of eligibility cum merit criteria but otherwise due to political

more

was not

/
pressure etc. It may also be mentioned that neither the appointment was made 

in accordance with recruitment procedure applicable to the district cadre post, 

nor through the recommendation of Public Service Commission.

It is by now settled that all the 

Institutions must be based

its applicable rules, regulation etc. but the fact

11.
appointments to the Government

a transparent/fair process within the parameter of 

remains that the bureaucracy

be so susceptible to the whims and wishes of the ruling elite class

on

can

etc which
results in an obvious weakening of the state institutions, 

argument on behalf of appellant that he12. Tlie
met the requisite

qualification for the. post and as such rightly appointed has no force in it as

Other persons having requisite qualification 

meritorious were kept out of the whole

and might have been 

process of the recruitment. Learned 

to demonstrate that the judgments 

referred by him are of any help to the illegal appointee for the purpose of his

more

counsel for the appellant remained unable

reinstatement.

13. The appellant must have 

from service but the ill-gotten gains

gone though hardship due to his termination f/
’

camiot be defended/protected under any
canon of law are even on humanitarian consideration i 

availed by the illegal appointees
m as much as such gains 

were at the cost of other deserving citizen of >
Ithe country with a legitimate 

appointment on tlie basis of open merit/eligibility

expectation that they would be able to ;seek

cum merit criteria. Wisdom
regard is gained ftom judgment pf the august Supreme CourtI in this

of Pakistan
tilted Syed Mubashir Raza Jaffri and otliers ■ ■P etitioners V ersus 

INSTITUTIONS (EOBI) through 

■Respondents (2014^ SCMR

EMPLOYEES OLD-AGE BENEFITS 

President of Board, of Trustees 

Page 949).

i!

iiand others

'A14 The august Supreme Court also observed in 

such situation besides
number of cases that in

i-f
proceedings against the beneficiaries of illegal
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4appointments, the officers who were responsible for implementing illegal 

directives should also be held equally responsible and severe action should be 

taken against them

persons.

so in fature it may serve as deterrent for other likeminded
V

15. As a sequel to above we 

same is dismissed. Parties 

the record room after its ^completion.

merits in the present appeal. Hence thesee no

left to bear their own costs. File be consigned toare

(MUHAMMAD HAMID MUGHAL) 
MEMBER

(AHMAD HAS SAN) 
MEMBER

/

announced
24.07.2017

■I

/

\

/

f
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DIRECTORATE GENERAL HEALTH SERVICES 
KHYBER PAKTIHJmCHWA PESHAWAR.

.../Personnel
Daled Peshawar the 30/4. /2014

/

To

The District HcalUi Officer, 
(Vlardan.

Subject: - APPLICATION FOR THE POST OF COMPRTRR 
BPS-12- CHIEF MINISTER’S DIRKCTTVR

OPERATOR

Memo:

Please find enclosed an application of Pirzada Muhammad Ismail Juni 
Clerk,of your office alongwith its enclosures containing directive of the Honourable 

Chief Minister's Khyber Pakhtunkhwa Peshawar for further.necessary action 

immediately.

lor

I lie mailer may please be given Top Priority

'V=’
Director Gen^^ H^alth^ervices 

Khyber Pakhtunkhwa Peshawar

No ___ /Personnel.

Copy alongwith copy of application of Mr. Pirzada Muhammad Ismaiil 
Junior Clerk DHO office Mardan containing directives of the Honourable Chief 
ryiinistor s Khyber Pakhtunkhwa Peshawar is forwarded to the: -

1. Secretary to Govtrof Khyber Pakhtunkhwa Health Department Peshawar.
2. Private Secretary to Chief Minister Khyber Pakhtunkhwa Peshawar.

Director General Health Services 
Khyber Pakhtunkhwa Peshawar.
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present service appeals-are hopelessly time barred consequently 

the“same;, are dismissed as'such. Parties are left to bear their own

costs. File be consigned to the record room after its completion. r:
V

ANNOUNCED
29.01.2018

!.
1 :■ ■

(Muhammad Hamid Mughal) 
MEMBER

(Muhammad Amin'Kundi) 
MEMBER

(
■;
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