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'05.03.2019
•

Clerk to counsel for the appellant present. Mian i Amir Qadir, 

District Attorney alongwith Mr. Obaid Ur Rehman, ADO for 

respondents present. Clerk to counsel for the appellant seeks 

adjournment on the ground that counsel for the appell^t was busy 

before the High Court, Swat Bench. Case to come up for fiirther 

proceedings oh 06.03.2019. |
(

Mefeei^
Camp Court, Swat

06.03.2019 Counsel for the appellant present. Mian Amir Qadir, District 

Attorney for respondents present. Counsel for the appellant 

submitted an application for withdrawal of the instant appeal. As 

such application is allowed and the instant appeal is hereby 

withdrawn. File be consigned to the record roorn^ ■

Announced:
06.03.2019

Member' 
Camp Court,! Swat

• •
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• 04. i 2.2018 Appellant absent. Learned counsel for the appellant absent. 
Mr. Usman Ghani learned District present. Written reply not 
submitted. No one present on behalf of respondents'.' Notice be 

issued to the appellant as well as to the respondents for'09.01.2019. 
Adjourn. Lo come up for written reply/comments on tlie dale fixed, 
before S.B at Camp Court Swat.

fj
■

■U

.Jbw2 fiuoo q
iii Ci.di jtoieo no ; ij

Clerk of the counsel for appellant present. Mr. Obaid-ur-
I

Rehman, ADO on behalf of respondent No. 3 alongwith Mr. Mian 

Ameer Qadir, District Attorney for the respondents present. 

Written reply on behalf of respondents not submitted. Learned 

District Attorney requested for further adjournment.' Adjourned. 

Case to come up for written reply/comments on 05.03.2019 before 

. S.B at Camp Court Swat.

09.01.2019

5

(Muhammad Amin Khan Kundi) 
Member

Camp Court Swat

■ ii,- .
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04.07.2018 Mr. Shamsul Hadi Advocate counsel for the appellant 
present Mr. Usman Ghani learned District Attorney for 
respondents present. Written reply not submitted. Adjourned
come up for written reply/comments on 07.08.2018 before S B at 
camp court Swat.

To

.-CEmfman 
Camp Court, Swat

07:08.2018 Clerk to-counsel for-‘tho p,?Hsent. Ohe"
summer vacations, the case is adjourned- To come 
same on 05.09.2Q18 at camp court Swat

Clerk of counsel for the appelnat present. Mr. Usman Ghani, 
District Attorney for respondents present. Written reply, not submitted. 

Requested for adjournment to submit the same on the next date of hearing. 

Granted. Case to come up for written reply/comments on 05.11.2018 

before S.B at camp court Swat.

05.09.2018

Member
Camp Court Swat

Due to retirement of the Hob’ble Chairman Service 

Tribunal is incomplete. Tour to Camp Court Swat has been 

cancelled. To come up for the same on 04.12.2018 at camp court 

Swat.

05.11.2018
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Counsel for the appellant present. Preliminary arguments 

heard. Vide my detailed order of today in connected service appeal

09.03:2018

Noj. 209/2018 entitled “Shamsher Vs. DEO (F) Baunir and others”,

The appellant isthis appeal is also admitted to regular hearing, 

directed to deposit security and process fee within 10 days. Thereafter, 

nojices be issued to the respondents. To come up for written 

reply/comments on 05.04.2018 before S.B at camp court, Swat.

•K

oCe63 Fee§8Cl iF
' [

Emrinan

Camp Court, Swat.

05.04.2018 Counsel for the appellant and Mr. Usman Ghani, 

District Attorney alongwith for the respondents 

Written reply not submitted. Learned District, Attorney seeks 

adjournment. Granted

present.

To come up
' reply/comments on 10.05.2018 before S.B

for written 

at Camp Court,
.•s

Swat.

09.05.2018 The Tribunal is non-functional due to retirement of the 

Worthy Chairman. To come up for the same on 

before the S.B at camp court, Swat.

.2018

edderw
07.06.2018 Neither appellant nor his counsel present. None is 

present on behalf of the respondents. However, Mr. Usman
Ghani, CHstrict Attorney put appearance on behalf of the 
respondents. Adjourned. To come up for written reply/comments 

. onr-
04.07.2018 before S.B at Camp Court, Swat.

Chairman 
Camp Court, Swat

■ -■M
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FORMOF ORDERSHEET
i

Court of

140/2018Case No.

Order or other proceedings with signature of judgeDate of order 
proceedings

S.No.

2 31
■

The appeal of Mr. Hazrat Ghulam resubmitted today by 

Mr. Shamsul Hadi Advocate, may be entered in the Institution 

Register and put up to Worthy Chairman for proper order 

please.

26/1/2018 , /1

REGISTRAR ^

2- This case is entrusted to Touring S. Bench at Swat for 

preliminary hearing to be put up there on

.rtnifc;

V,

:
V

\ .

> \ :■

f
f

f

I

•»(

i.
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i

The appeal of Mr. Hazrat Ghulam son of Mandrai r/o village Chalandry Chagharzay Distt. 

Bunir received today i.e. bn 24.01.2018 is fncom'plet'e’On the following score which is returned 

to the counsel for the appellant for completion and resubmission,within 15 days.

Heading of the appeal is incomplete which may be completed.
2- Copy of retirerpent and impugned order mentioned in the memo of appeal (Annexure- 

C) are, not attached, with the appeal whiclp‘may be placed on it. '
3- Annexures of appeal are not* in sequence which may be annexed serial wise as 

mentioned in the memo of ^appeal
4- In the memo of appeal many places'have been left blank which may be filled up.
5- Annexures of the appeal are illegible which may be replaced by legible/better one.
6- Annexures of the appeal may be flagged. '
7- Two copy/set of the appeal along with annexures i.e. complete in all respect may also 

be submitted with the appeal.

•3
•v-

>•. (
•;

I'

;
.(

I

;
: '■ J>

/^3 ys.T, VNo.

V\'i>
/2018Dt. ] *'

REGISTRAR ^ 
SERVICE TRIBUNAL

KHYBER PAKHTUNKHWA 
PESHAWAR.

Mr. Shamsul Hadi Adv.

^4^
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BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE
•i-

TRIBUNAL, PESHAWAR.

Service Appeal No. 1O /2Q18.

Appellant ;[i;Hazrat Ghulam
irij

VERSUS

District Education Officer (M) Bunir and others Respondents

V>IINDEX
MDescription of DocumentsS.N Annex Pages

1. Memo of Appeal. 1-3 9.
2. Affidavit. 4^3, Addresses of the Parties. i-iU:.i

S h; f;
if

Copies of Appointment letter arin.^Ai:vtc.edi:^ £4. A••2^1

a: II5. Copy of'regularization notiUcation of 2008.
m ■ Ait; ^!■>B

6. Copy of impugned office order dated:30.07.2012 C iIk- I

[Copies of writ petitions and judgments7. D 1/W wfe
8. ICoptes of Judgment

application.
dated:04.10.2017 and E

If<<2-S ■ '1:

7. 6oWakalat Nama
fI lii

11 9A il
Appellant fill

I?Through
: ' 4''Mi

Shams ul Hadi

Advocate, Peshawar.
V

Office: Near Al-Falah Mosque, Hayat 

Abad, Mingora.

Cell No. 0347-4773440.

I!Dated: 26/01/2018.

;cd 4 \t'ii
!7 liif: I!Vj;! Ifc-
1I'

fill;' Il i i'i '

'2^
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Si BEFORE THE KHYBER PAKHTOON KHWA SERVICES \kW'llyl
TRIBUNAL, PESHAWAR

'>jary JV

IJ'

Service Appeal No. ji^O__/2018.
i

(1Hazrat Ghulam S/6 Mandrai

R/o Village Gulono Bowray Chagharzay District Bunir....Appellant.
o

: -y'm
ifi I IVS

pl.

ili1. District Education Officer(male) Bunir.

2. Director, Elementary 8& Secondary Education Khy$ep||:|| 

Pakhtunkhwa, Peshawar.

3. District Account Officer, Bunir.

4. Accountant General Khyber Pakhtunkhwa, Peshawar.

5. The Government of Khyber Pakhtunkhwa through Secretary

(Respondents)

if-'

Education, Civil Secretariat, Peshawar

■j4'
1

APPEAL UNDER SECTION 4 OF KHYBER

PUKHTUNKHWA SERVICES TRIBUNAL ACT 1974
-^tiiAGAINST THE IMPUGNED OFFICE .‘t!

lititORDERSDATED:30.07.2012.

,1;
PRAYER IN APPEAL:

On acceptance of this appeal the impugned Orders dated:

regarding non sanctioning after retirement 

benefits i-e pension and gratuity of appellant may kindly be

f 130.07.2012

lli-:i
set aside and the appellant may kindly be awarded perts|pi^ij...| 

' and gratuity etc of appellant of his 

benefits of after retirement of service.

Respectfully Sheweth:

That the appellant served as Class-lV Employee in the 

Education Department Bunir and as such got his 

retirement on the said post. (Copies of Appointment letter

Ii;

'i
with all ■ -bafiifservice tv

; «■ I: Wi JjI /p . 'Pi

iP-
1.

■ ''1

:CV. -t 
.V -1^:

4o —sliai'y
ancS kiVecJ.

JRegTisKrsuy ^ ' and Service Book are annexure “A”).
i;-i.

That keeping in view the. agonies and the finanCiialjSil i>2.

constrains of the family of the low grade retirih;t|||
■! 111:'

employees, the provincial government was pleased , td

n



r

a*m
regularized the services/Posts of the appellants in the 'i ■' 

year 2008 and as such they were declared civil servants 

and further the said order was confirmed accordingihllj 2 

“Regularization Act,2010” and as such the appellanfej;" | 

performed his duties as permanent employees of 

Education Department in Bunir, till date of their
■ 'i

retirement. (Copy of notification is annexure-B) ■ k

im

f

i!IThat the appellant keeping in view of the above 

circulation was hopeful to get pension benefits etc after 

his retirement and as such waited for the same when 

they were taken by surprise when the Respondents id.
informed the appellant, that they are not qualifying'alb'll | 

pension benefits and others benefits afte 

retirement. (Copy of impugned office

dated:30.07.2012 is annexure-C)

3.

•...

aiii

!i

li ii':
"i'

That against the illegal actions of the respondents, the ,

appellant finally approached Peshawar High court

Mingora Bench as in similar nature issues pension!•

benefits of the others similar placed employees wer©;!:: 

awarded by the Honrable high court through varipd||! ||
^ V'■ SlSiijudgments, but finally the a larger bench was constitute(|; 

in the issue in hand, where writ petitions of the appellan|;Vv 

and others treated as departmental appeals respondents 

were directed to decide the same in accordance with law
i

and rules and in light of the judgment delivered in Amir 

Zeb’s case.(Copies of writ petitions and judgments are 

annexure-D)

4.
•■I!

'/;i

.iii
4;

I
:: ::T1

■a!4

■

iM:!I. .r
a4ililib

iM ii ii5. That the judgment was communicated to
' ^ i

respondents in shape of departmental appeal but th(^ ^ P 

same was not decided within the statutory period.(Copyf;'iS|S|te

of application and judgment are annexure-E)



5
;i

That being aggrieved the appellants prefer this appeal oh ; 

the following grounds amongst others inter-alia.
:i!laiGROUNDS:

That actions and inactions of the respondents are 

violative of the constitution and the relevant laws laid 

down for the purpose, hence needs interference of this 

august Court.

A. . i

P

I
ill:liThat the appellant has aB. poor financial backgroufid^i || 

and served the department for long considerable period
■■ I'i'M

•
•!'

with the hopes of further benefits after retirement but the 

respondents did not observe the prescribed rules 

regulations and denied the benefits in shape of pension 

to the appellant.

•I
■5 ■ • ;

11
5 .

That the issue in hand has now already been decided byC. ii
this august court through a similar similar nature casehlj:i )|

ivi'' !!(i:

hence the appellant deserve for the same treatment.
'I

Ij■ iii
I

It is, therefore, humbly prayed that On acceptance of this; 

appeal the impugned Orders dated: 30.07.2012 regarding non 

sanctioning after retirement benefits i-e pension and gratuity of 

appellant may kindly be set aside and the appellant may kindly [ 

be awarded pension and gratuity etc of appellant of his service 

with all back benefits of after retirem ent of service.

-m h

m
I

III'

.1. hi1

Or i .

'n;:'Any other relief which this august Court deems appropriate 

may kindly be awarded to meet the ends of justice.
li

mliH il

Appellant

Hazrat Ghulam • '/I
Through

Shams ul Hadi

Advocate, Peshawar.Dated: 26/01/2018
>

I'
t.
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?47>yi BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE
t-TRIBUNAL, PESHAWAR

Service Appeal No. /2018. 'ip
• "kWVi

Hazrat Ghulam Appellant mmVERSUS
District Education Officer (M) Bunir and others Respondents ; . Isl

’fel'
i

AFFIDAVIT
;

ii1, Shams 'ul Hadi, Advocate, Peshawar do hereby as pel 

information convoyed to me by my client solemnly affirm an(j 

declare that the contents of the Service Appeal are true anA 

correct to the best of my knowledge and belief and nothing has i 

been concealed from this Honhle Court. M '

•hi:Hi:
!!:i4

I
Him
v-liK■1:

ADVOCATE lir

ii
I

ul■ I;

i’f

m
a.■1

lil1

: ■ill* y

1 .7:
lil

:'k Si,f

lli 31 f

m■u
!■

■ 'i



RF.FORE the HON’BLE khyber pakhtoon khwa service
TRTBUNAL. PESHAWAR.

n;.
i:: ■ yj:;:

/2018.Service Appeal No.

Appellant fill I4'Hazrat Ghulam Hi;
Itj VERSUS

District Education Officer (M) Bunir and others
Mb

■■Respondents

ArtnPESSES OF THE PARTIES ■ i

;
■I

APPELLANT:
■s

1Hazrat Ghulam S/o Mandrai
R/o Village Gulono Bowray Chagharzay District Bunir

Cell No. ' !

RESPONDENTS:

■ "li

‘

II-iit I'Mlh iiI

1. District Education Officer(male) Bunir. 

Elementary &

•i

KhvbeSecondary Education2. Director
Pakhtunkhwa,! Peshawar.

3. District Account Officer, Bunir.
4. Accountant General Khyber Pakhtunkhwa, Peshawar. 

Government of Khyber Pakhtunkhwa through Secretary

ai'tli

. 1 ■

i

5. The
Education, Civil Secretariat, Peshawar.

i:I'Iill
!h■t;

Appellant
!)■

fi:
iThrough

ItliShams ul Hadi
Advocate, Peshawar.

.■j)|

Dated: 26/01/2018
i

ii 4 k|
4'

m
u
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V■ i.
Belter copy page No.^

Executive district officer 
Schools and Literacy Buner 
No. 6721 F.No.C-IV File. 
Dated .3/12/2002.

■fo,

The Director,
(Schools and Literacy) 
NWFP Peshawar

Q..hj.>.t..WFOI IFST FOR REGUl AR APPOINTMENT FOR CHOWKIDAR 

Memo
Kindly refer your letter No.485/ _ -20 /C-IV dated 5-11-2002 on the subject

cited above.

Mr.Noof Zada, Samiul Haq, Hazrat Ghulam and Raham Gul were appointed as 

regular chowkidar , by the Sub Divisional hdueation Officer (M) Daggar Buner vide 

his Ends, Nos. 3785-88 dated 5-7-92, No.il334-36 dated 20-7-92 and No.4771-73

dated 10-8-92.

converted into contract without slating any reason for-'I'heir services were 

contract Sub Divisional 
12-92 in negligence and thus their posts 

into contract and are still working oii contract posts.

Education Officer (M) Daggar Endst; No.8442-44 dated 31- 

which they are working were convertedon

'Fhereforc you arc requested to approach the Finance Department kindly to 

convert these contract posts into regular posts again since their appointmenl so that 

their services on regular post can be regularized please.

EXECUTIVE DISTIUCT OFFICER- 
SCHOOLS AND LITERACY BUNER

C



i

o c

&.. ^vor(.=c'^°“^®.--

■. Wie
.' a; ^ test'^’*'®^'’

»s??-Sf^pS
»«■»“ g^t®4iS>s“^'“'

vSii<• ■ omPJ®®"''

V-
.•

re--:.—

&

y>^--''-'3rM'iiti'^at. ^82

■■ ;j':aKa 'O^ ^

:k:•
I . .•• •.

'•Ni- ■

-">:■

; :\X^^ ■^■■■■- ■ ■ •■•'-•

’A
\^\

5&w;
VOVv ?;■

. ..Aga-a.v •

i ‘
I In i

44

:>C*3^^ • 

,et
in‘--- »

l>V*.

A Wl\I

:

I

i

.• •.••1

.3S» 

imt
•••. .• . • ♦»v^i@>'iBa

mill
••.c.•i>-! s. /•

. s.)%
f---

■

V.f.C-:

y-. •;
■:

■ Ii' •'. * • :
i.' ■ \V' A-. !;• S

• ■/ m
- -■■•.wpi 
r--iM Mm: ,

\
I
I

.' • .X 1*4::-• .(

",______________________ ■• "

ti.•* •
J

• V . s
I ■\ frii•y• ?'

/ 5
I •

• !



' i
Belter copy page No.8

Executive district ofiieer " 
Schools and Literacy Buner 

No. 1062 dated 15/2/2003.

The Director (Schools and Literacy)
NWFP ,Pcshawar.

CONVERSION OF CON'l RACT POSTS OF I’HE LAB 
/CHOWKIDAR INTO REGULAR IN BPS NO.FOR 1 Ht' 
PlTRPOSFS OF adjustment OF CHOWtClDAR (REGULAR

: AI'TENDANT
Subject

NO.l
Memo:-

20/ c-IV Cont; dated 1 -2-2003 on theKindly refer your office Bndsl: No.57-59/ 
subject cited above.

Mr.Noor Zada, Samiul Haq 

regular chowkidar ,
his Hndsl, Nos, 3785-88 dated 5-7-92, No.4334-36 dated 20-7-92 and No.4771-73

, Hazrat Ghulam and Raham Gul were appointed as 

by the Sub Divisional Education Officer (M) Daggar Buner vide

dated 10-8-1992.
reason forconverted into contract without stating any

Education Officer (M) Daggar
Their services were 

vide Sub Divisionalcontract post 
xxxxxxxxxxxxxxxx XXX 

Afreen khan was performing at 
their posts on which they are working were

Endst; No.8442-44 dated 31-12-92 in negligence and Mr. 

sub divisional Education Officer at that lime and thus 

converted into contract and are still

working on contract posts.

requested to approach the finance Department to kindly 

convert these contract posts into regular posts again since their appoinlmeni so that 
regular post can be regularized and these poor officials can get rid of

Therefore you arc

their services on 

this difficulty .

EXECUTIVE DIS'l'RlCT OFFICER 
SCHOOl.S AND l.l'l'ERACY BUNER

u c
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Better copy of page no.9

Ol'lMCld OF THI: FXUCUTIVF L)lS|rKlC:T 
OFFICER SCHOOLS ANO Ll'J'URACY BUNLR

________ ^/Conversion/ADO/Hsiu
Dated Buner the, 6/ 7/ 20Q4J
No.

The Section officer. I
Budget and accounts [
Schools & l.itcracy Deptt, j
GonofNWFF. Feshawar. i

Subject: Draft summary for conversion of contract into regular for the purpose ot 
adjustment for Class-lV into regular. _______

Memo;- NO.Sn(li&A)/2-4l/l/03mwKr 14.6.2004. on the .whji-cl nounl

(if liw

Reference your Memo:
above. U is retiuesieJ that the foUowiny. choxvkidar were oppouued on regular
S.D.E.()(M} Runer vide his Office Memo: .'Vo- notedo^ioinsl each.

RemarksNo & Date of I 
appomtmcnl Orderl

Schools where 
Appointed

No Name

3785-88 d 15/7/1992 
4334-36 dt 20/7/1992 
4771-73 dt 10/8/1992 
4771-73 dr 10/8/1992

GPS Nflindiir 
GPS No.2 Sura

Noor ZaUa ChenvkidarI
Samiul Haq -do- 
Ha/nit Gliulam—do— GPS Bela.

(JPSChalandri

2
3

Ualiini Gul—<lo—

lioi the oppoimmem of the above maniioned chowkidar ware hM 
,he invirucion of Gov, of NWPP EdncaOon Dep„: vide S.O (O)/ —J6.I4 doled 30f6,im 
llvongh ,he Ohcaor of Education NWFP Peshawar Endorsed vide Ins O/Pice Me,no:,\o.9.<i4-I041

dated 6/1/1992.

4

roliev regarding the appti: ofcfnwkidor of Enmaryh is worth menlioniny that conlravi 
Edncolion was applicohle w.e.J 4 i i/1992 as per decision of the cabin,ii

rejitiiar basis.

on

andfrom contract /oj rej^ularAH the four posts choxvkidar needs to he...............
following fmanciat impHcatiotts will be involved to he //7C i/r/'w/.

■1/6/2004 Allowances due to 50/6/2004, loud Drawn differents.

•- — .r .-i ^ ^ * “-i

124556S/904800/4(P6S.4544/‘ 3SI024/-

Hndst 7999-8001 liXECUlWE DISTRICT OEFICER 
SCHOOISAND LITERACY fiUNER

Copv of the above is forwarded for informalton to the. -

Director schools and literacy NIVFP Peshawar. \
District Coordination Officer Buner at Daggar. \

officer Govt of NIVFP Finance Deptt: Peshawar with the refer io\his .
* .No Bdy/FS/FI6/2003/2004/4J5/Primary dated I5/5/20Q4.No.

a
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/ _vy BD600y°-0Y DISTT officer'
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W HO. :1510X47341521 
CPF—wtteres-V^r ee—•

PAr8-«LtggiSilS/-?“-’^^-':?5>-
9S|Si“®«5ic Pay 
iOOC'-HOuse Rent Allawance 
laiO-Convey Allowance 2005 lloo-riedical Allowance 
lalA-Dress/ liniforw Allowance 

Allowance
}' n-Coffipen Allow 20X (1-15)
}' Allowance 20108 SOX
1^ 70-Adhoc Relief Allow .2011

Pj^?fSL.E*9 Allowances UGTMNG: ■ *‘-
CRF Balance 
SsOl-Benevolent Fund 
3J11-Addl Group Insurance 
34 04-Group Insurance

■'• i

EOU BUNIF^^P
' N e:

CPF H:
aid B:

i
»,( •

IDErri i;C?DafiDA009

7v500. 00 
891.00 
650.00 

1«000. 00 
100. 00-" 
100.00 
882. 00 

2. 295.00 
688.00

-r, 17^290.,00

f •

V5 . f

\1 v.
K1...\ r, —OEl

•ta 9 ;
■; 53.120. 00 Gl2.00 

120.00 
3 13.00 
!158. 00

) Subrc: l .
\

\
::

Total Deductions 493:"00'
MET

!■

,■

•iB

QUAtflFYeMG 8SRV?C:^
f,D. Q. B 

01. Ol 1952
Yfl« LFP Ouota:

Payi lerit through ODO. 
312. .;
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^0^::'-OFFICB OF THE ACCOUNTANT GENEIi/d. ^^VFP PESHAWAIl '"

■ ■■- No.H~24(lJ5)/RBPs-2006~Q7/Prov: Central Cornsii-andsJ;le/ 7^^/. ' Dated'^d'rO2-200?,

- ^<^py of the above is fonua>d.ed for irifohriatiqn and necessary
* ' action to all concamed.

1. All DAOs/AAOs in NWFP.
2. All Payrolls Section (L)

. 3. PAs to DACs.

1
'*2

4I^'-

;;^K,;■■:■,. 

-y
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r/ /1f
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J*' v^7 • .-V''
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Accountant General.

DatedT^-OJ^l^ ,
pixone nfc :-'i:

.■TUMI.I nil I ------------------- - - • J-j-ni'iii. I.imi !■"

-K!/ ///^' .

Iflli 4-
'•V

/ i
- i

1

::™s:ir«rr
^ated;29/01/200S ciad letter containing clari/.conon o., e

|a3/07/2009or.thoabooeaubject. ^ introduced me./-
„ Poiicw ;br oppointment o/ cla^.r^Y-- ' ' «„tract-poet on ;t»d

^coeral otasn-Io wrre tnortang ngamot tite P . ^
they /inii.joe^rjf,. j;s;i3i(.tell/™:;?. ..£•—. • -  !

f, ^
jJ^nniice \

■

■

'-?
• h

hBJ i
''1

&;i1 s
yj‘mm ••

1 7tcnce

^ nice o rcguIa^mp;oyeo^;n the
■••"^ ■■ , '„rio;WhVOT/200a‘h«tbeS&^^^^^^ ..

■ .hate*
0;#n ' The cnpioyeee appointed prior to ai/:^/200i

Ln.occt,.e:,r«cdbedguaii/icodonan.eniitUd^rad,.nce

.si

s
!

?

•?
1

I

, hairing qualification over
Lse increm^ints in light of

■ i.
i

■ ISi*!' p«r.-S pay Rc’>^iy.i-r. 1991.

- " " -----------
.. in. iha rofe r ieM:-.rfrom Lha

4^^^fe,i-‘;. 0J/O7/29C'^- , .„o<. htiijp ■beenrcfTwlarized’/rom '£ ■
4;l«|:;; ■ mis o/ftce ie-o/ttm cieto ttol heneg^ncreyento,^ |

P;t,date 0/their h.itigl apPgatjBSa? htmee thc.y - ---------. .
feisicnnjtninSa^^ h,ne. oe yeneroi on ttch ^

i^.adinissible. pnorio 01/07/20^.

nc vicus o/this o.;fice ij cn^rect.moy

r/ie regutcmzsa Im .5-Hia -f
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Better copy of page No. JJ

Office of the 

Accountant General
Khyher pakhtunkhwa Peshawar' 

Phone :091'9211915
Daied-24-0i-20I2.NO'Had/Fixed Employee/Corrp-'2011 - J 2/

To.
The Secretary.
To. Govt of Khyher pakhtunkhwa.
Finance Department (Regulation H^ing}

Subject: A WARD OF REGULAR BPS^i TO CLASS.

- KMlyrefer toyour office letter in urdu vide /Vo. B.O-1/1-22/80-2008/FD dated. 29/01/2008. 

And letter containing clarification vide FD/SR-I) Mi.vs/2008 dated 13/07/2009 on the above subject.

fixed sulory ii a.v introduced w e.J O-l'ITn992. hence 

fixed salary, till in the refer letter they
Tolicy for appointment of dass-IV 

several c/n.v.s-/J-'' M>ere. working against the contract post 
first were regularized from the dale of their first appointment wilhoul any arrear.

on

on

Just like a regular employee from the date of initial 

of/.07/2.008. however while fixing (heir salary the
In the light of policy .2003 , their pay 

appointment without any arrear of pay prior to 

following paint.s need clarificalion that whether.

M’US

and above theI) The employee appointed prior to 31/12/2001 having qualification
entitled for advance increments in light of para-5 pay^ Revision-

over

prescribed qualification

1991.

are

in the refer letter from the dale of initial appiiininient and 

appointed prior to Ol/O" 2007 are entitled for up-gradalion in light of General up-grodaiion 

letter No.FO/SO (FR)7-2,2007 daieJ:0J/07/'2007.

2) 'The Employee regularhed

order vide your office

This office is of the view that as the employee have been regularized from the date of 

Ihcir initini arpoinlmcr,! hem e they ure emkhd'jhr the hcncjhs of incremmis. revisions and up- 

gradation allowed from lime to lime as general^ on national basis hut no 

prior to 01/07/2008.
The views of this office if correct may he confirmed.

1
arrear is admissible

accounts OFFICFR (HAD)
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OirU K OF I IIK KNKCH'I IVF DIS'l'.KIC’r tJKl'K FK KI.KiM: A SIXVJNDAKV KnUf/vVlON
IIUNKU

• SA.N’(TI()iN.
Sanch<iii is hcrcl>y- accorded lo.ilic gnuil ol' reliivoiciU Trom service on aliaiiiing the age 

- oI'superannuation in R/0 lltv/.rut Clmlaii] ( ntilracl Climvkidar CFS Biiila will> elTcct frCni 
as Torwardetl hy the Ocpiiiy Dislrlci Ollicer Male Primarj' Buncr w/r to his IcttCj 

No. hfO dated :()/0(i/201^/ /

NOTI::
Sanction oT Rciircmeni without pension and gntluily. only for C(*l- etc.

tUA.I iMUtJAMMAl) KHAN)
nxiicuTi ve Dfsimet ot-i-icrdt
F.I.I-NiCNTARY & SI:CONt>AUY 

I'nnCA l H )N UMNl’K
fy

I mist. No.b
t'ofiv htfNvjirdcU i«»'mtWniaiiini lu the: ___________

1. I)>“ DiMrivi Onker(M) I’ry; Hunu-f w.V to liis ndlcc me iu« No. :is«bovc.
2. District Accounts Ofdcci'Boner.
.t. OmcinK'niiccrncd.
•I. t'A (0 f‘!D() tocnloflicc.

([_p
1 ix

f-jJll-NTAKY & .StiCONDARVHl.H
l-DtJCATin

/

• I

-c
V.

f
"2. 1

;

■ I

/
(I

B
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OFFICE OF THE EXECUTIVE DISTRICT OFFICER ELEMENTARY & SECONDARY EDUCATION BUNIR,

•]
SANTION

4
• Sanction is hereby accorded to the grant of retirement from service on attaining the age of 

superannuation in R/o Raham Gul Contract Chowkedar GPS Chalandry with effect from 30.06.2011 as 
forwarded by the Deputy District Officer Male Primary Buner W/r to his letter No.5338-40 
dated:20.06.2011. ,

5

jNote; Sanction of without pension and Gratuity only for CPF etc. 1
1

Raj Muhammad Khan
it!

Executive District Officer Elementary and

Secondary Education Bunir, •-.f

Dated:28.07.2011 ■I
iI
J
■i

^«':l
>;

‘1v
•'"if:•

■i

fi"M

1
'4^

•
■ii;

a
4
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i^FFOTRK Tl^E Peshawar High Courts Peshawar

* *.

■ 7 « :

Ii: :

I "I
i

/C^z^^\ ■
\'‘

mj#./
} I

/•'
• I' K

:»-i^ASS-/ //. /
/ ■ 2014W.P.No,

T
I

f
5

,S

Baghi Sha,l7 S/o Alam Shah (late)Village & P.O Umner Payan, : 

Tehsil & District, Peshawar

I
I

1
IPetitioner

•I-'
*1i

VERSUS

The Govh of KPk through Secretary Pinance, Civil Secretariat,

I

u
I • • Peshawar KPK- 5y i; ,

The Accc(untan1: General Klryber Pakhtunkhwa^ Feshawm.
j

3) Bxecutivt Engineer Highway Division, Peshawar.
2)

Respondents
;

• r
!

1

V?|r1T petition under article 199

or THE CONSTITUTION OF ISLAMIC 

RfcPUBUC OF PAKISTAN, -1973.
I /

!
!

• 7 I. i

I w>
I

PRAYER IN WRIT PETITION: .
.. \ -

Qn acceptance of this Writ Petition the office . 

NO.Pension-JIIB-3l2012-BlW-5/2013-U US

. <

orrJer

dated 19.02.2014 may please he set-aside, and an 

appropriate wnt may please he isstied directing the 

responkents to finalize the pension case of the

c .^
•v”

■

1

■ ^HLEt>|HjDAY

iHtgi sirar; ■
I

'U !\
I
i

ii



I
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■» • !'• 
I •<■

\
• ■;■ *

fjcjMonir and he he paid, his 

other remedy deemed proper^ in the 

the case may also be allozvcd

i nionUily pension^ or any! f

circumstances o

/■ 1/
,/ Respectfully’Sulbmitted; •r

V

1) Tl-itil' the petitioner was initiall)' appointed as’Coqly on fixed 

pay vide I^ighway Division Peshawar dated 31.12.1995.
7.

2) Tliat vide Notification No.l3.0;i/1-22/2007,08 dated 29.01.2008
i ' ' ,. r-* ,

the service of the petitioner brovight on Regular side w.e.t' . 

01.07.2008 and convert to Regular Civil Servant. (Copy of 

service bock is attached as Annexure "A'")
tTJ."

- «l

I

3) That the petitioner vide office order No.l39/6-E dated 

■ 07.02.2013 retried from Government Service on attaining the 

age of superannuation with effect from 06.01,2013. (Office order 

dated 07.0^.2013 is attached as Ara^exure "B"') .

r'•r

4.) Tlnat the pe titioi'^er thereafter submitted application for pension, 

and on giafuity from the Assistant Accountant General Office 

on 18.11.2013. (Copy of the form dated 18.11.2013 is attached as 

Annexure'

!

C") •c."

5) That in the mean time his case for pension was sent and he was 

■ waiting .fpi the fiiialization of his pension case. That while 

preparing 1 is pension papers it ^Ivas objected by tlie Accountant-- I 

General Of ice vide No.Pension-n/B-3/2012-13/W-5 2013-14/168 ■ -

-dated 19.02,2014. That the Finance Department does not agree- 

that the services of the fixed servant are entitle for pension w.e.f
‘I

/•
■ I' n

: c^+-c it f: .ED TODAY \h !DlIf ityRegistrar
2014

>I
;. v' . I

; i

i
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JWDGMENT SHEET
IN THE PESHAWAR HIGH COURT, 
PESHAWAR

s

JDDICIA-L DEI’ARTMENT
3

No.. 20(mof J
r n

!ri
JUDGMENTI V

Ar

■!

^'SWIfN y-lr^\

Respondent Wjg tVy-/-

Bate of hearing
• r • t Av.-Petitioi.er

‘I

if

• r * i
i'

,.-
A

• • £

NISA^ HUSSAIN KHANj J.- Jnstant petition has :

beerj, Hied with the following prayer:-

?

“On acceptance of this writ, petition, :

\ the office order No.Pension-ll/B-3/2012- •/

B/W-5/2013-14/168, dated 19.2.2014
■ r- i<

may please be set aside,, and an\
/ . {

appropriate writ may please be issued r’
t

.y
I ~cdirecting the respondents to finalize

V
the pension case of petitioner and he r {

. c.
i K

4 I

I’'

^ ■I
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I

I rI
t

!
be paid his monthly pens/on, or any- 

\Dther ■;

remedy deemed proper, in the
<!■

I
- 3circumstances of the case may also be

'i
J.allowed/'

i
?!I'2. Petitioner has averred in his petitionr -I

I

that he !was initially appointed as Cooly on fixed pay •?.-
-1

in Highway Division Peshawar on 31.12.1995 and

his service was regularized with effect from 1.7.2008
■ »' n 'I

and utimately retired pn 6.1,2013 from the 

Government servicemen attaining the age' of ^

■:

j

-- }l I.; •!

■;

superannuation; that his case for grant of pension
!

was processed but was objected by the Accountant

!
, Gene^■ai office with the plea that the petitioner is not

\
entitled^ for pension due to lack of fulfilment of 

I
ptesdiiisjed length of service as a permanent

j

‘ empioype. He maintained that his similarly placed
I

colleagues have been extended the benefit of
I 
I 
I

pens/o/| but discriminatory

;•
?
.1

Cl

t

1-
K.

'/

treatment has been
\

.meted Out to him, hence the ms^anf petition. •V-

^--1 -Cl'i t

c:/ ^ ^ I
I

>< r!
•1

I• i' rt I
r {

y



Respondents in Para‘>5 of their3.

comments have stated that pensionary benefits are •: I*!
• r « 1

Inot admissible to the petitioner under the Rules
i-'

because he has only four years, 6 month and 4 days;
!!

regular service on his credit So by virtue of Finance !
I . ;•

Depaiifnent letter No.BQ.1/FD/1-‘22/2008~09, dated

30.7.2008, he is not entitled to the pensionary
i

benefits. i*.

• f- ■ilearned counsel for petitioner argued that J

the resgiondents have wrongly discrirhinated the ».

petitioner whereas his similarly placed colleaguesi

V

have bean extended the benefits of pension and by If

I
virtue of Rule 2.3 of l/Vesf Pakistan Civil Service 4--

...• If

I
Pensionary Rules 1963, he is entitled for pensionary

■ ^

/ I
I •

benefits.
r 0 ,

.i-5. Learned AAG vehemently opposed 0*»

the contentions of learned for petitioner and argued
I

that in \j'ew: of Section 19(2) of NWFP Civil Servants i• F A
4I

, Act, 197p, he is not entitled to pens/onary Jbeneffts.
'Oi:- .

•:'i

B
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4 I

entire materiaJWe have scanned the

available on file in the light of the arguments of the
1 
I

iearneci l:ounsei for the parties.

6.
I \

i

■V
I

I
Admitted facts of the case are that7. t

Cooly on fixedpetitionc r was initjatly appointed as 

pay in iJighway Division, Peshawar on 31.12.1995 

and his services were regularized with effect from

I

:•
i;

I

1.7.2008 vide Notification No.B0.1/1~22/2007-08, (•
••t

dated si.•/.2008. Later he was retired from service, K

Vfde office order N0.139/6-B, dated 7.2.2013 .with

e.1.,2013. After retirement, he filed •» •
effect from

and gratuity to theapp/icatjon for pension
- 4?- I- n !

- 1I

' concern'fsd office of Assistant Accountant General
I • . •
I

on 18.11.2013, which was processed. However, it

" :r •-
t

.V
k

returned on the objection of the Financewas
\

Departrnent that petitioner did not have prescribed
I

! ■ . . 
length of service qualifying him for pension and

<
/

.. i!

*• .

Mras not entitled forgratuity on his credit, so

‘■I
pehsldj^jary benefits, vide their letter No.

X

Pens/on-///

• ( :i

y

. a—
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I

B.3/20^2,B JW-5/2013-14/i6B, dated 19.Z.20U. The )

petitioner f^as also raised question of discrimination5

Af the writ petition and the same has also \in Para-7 c

their comments and ^not been Specifically denied in 

simply sti^ed that since it pertains to the record,

/lienee no cfomments.

,a;.-• •. i I

4

To resolve the controversy, Rule 2.38. i'

Civil Services Pension Rules, ■1--

of West Pakistan 5

:
1963, is reproduced herein i>e/ow;- *

1
I

I
1

•i“Temporary officiating servIc^Temporary' 

anii offjc/af/ng serv/ce s/ia/i count for pension as

•;
■ • ifl

!■

•Jf.- ' V
p.

inc Icated below:-
■:borne onGovernment servants

estaM/sfimenf who havetemporary
!' A

than five yearsrendered more 

continuous temporary service shall
"

/

count such service for the purpose of 

pension or gratuity; ancf 

Tempora/y ano! officiating service
I

foliowed by confirmation shall also 

count for pension or gratuity.

* r I
I

(lO ■ ta

;
"f
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I
I

r
I
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»
" r n

1

!
It IS manifest from the ibid Rule that how te 

.. 3nd^6ftrciat!ng

mporary
■ r.-«

service shall be counted for pension 

and gratuity. It is elaborated in sub-rule(i) that five
\

>1;
!•

years -pontinuous temporary
I 1

sery^pt shall count for the purpose of pension
I

gratuity and by virtue of sub njle(ii) of ibid Rules, 

tGfnporary and officiating
j

confirmation shall also
• f fl [

I

gr^tuityl

I-

service of a civil V

and
5

service foilowed by

count for pension and %

-e-'z

1

I

9. In the case of petitioner, he 

31.12,1995

regulariied on 29.1.2008 with effect from 1.7.2008 ■

when had rendered temporary sendee for a 

continuo

I wasI

initially appointed on
and wasr- «

< r
■r!•
V .

. »
us period of 12 years and six months

by regular service of 4 years and si.

fy virtue of Rule 2.3 of the Ibid Rules,

^3s qualified the

{ \
• I' .1

followed i

■■ y ■

months. I
he

prescribed requirement for • .
5
9 .

pensionary benefits 3s provided in West Pakistan

Civil Serjvice Pension Rules,. 1963. Thus the

..A.
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raised by the Finance Department is not 

tenabfe \ which is not supported by any Rule or

objection

■;

regulatiqn. •i
I

• r «

- i!I

Beside that petiponer has spec/fica//y10.

averred Vm his petition that his similarly ptaced 

coZ/eaguies who were initially appointed on the fixed

their services were Tegularizedj

T

\*
t
!

C ;I
I’ * -I

•‘r'
IV

pay and[ later on
r

fiave been awarded benefrf of pension but he has

I

I

d/scn'm/nafed. The respondents in para-7 of %• •been

, ■ ■ * ithoir comments have ndt specifically denied -V
i

1 i
Iallegation of the pedb'oner and suc/i evasive answer

K

of the respondents amounts to admission, in view

of thevcommand of Article 25 of the Constitution of j

Islamic f^epublic of Pakistan, 1973, nobody can be ,
f

X

dischmir ated on any ground w/jafsoever, with only
S

f can beexception that an intelligible differentia
■ r n

I
made. Bi\t it is not the case of respondents herein. It

’9-
il

;
is a clear case of discrimination when similarly

I
I

placed persons are treated differently or differently.
!

• i‘ ft I

T •-i
-. .j

t
%

I
I >
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The courts,being thei I

p/acecf'apje treated: alike. • I
i*

custodian.are to safeguard the Inalienable rights of •»
I

the citizens as enshrined in the Constitution.
\ *

' s^ch infringement of rights is

to the notice of the court, tftat is to be

Whenever any
> )' It •_ t-

brought _
■ >i

sincestruck iiown. Here in the instant case, •:

respondents havp nof denied d/scn'm/naf/oo as
f

• r A

averred in the petition, so their act of depriving the

pensionary ‘benefits is not

I

\
petitio.rt<?r of his

I

condonjab/e and is liable to be struck down.
1

)
• »• K

instantThus by accepting the
:

I
I

pe^/^/of^ the irnpugned office order of respondents

i

is set aside and they are directed to finalize the

I ' !
pension case | of petitioner within a period of two J

:■

1.

•I

monthls positively. \

A• .

JUDGE
4- .• r M

h’®- t

Annojuncedi on 

9^'’ 2dl4.
i

\ 1JUDGEI

-c_1

(ri
...

1^I...I

.1
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JUUGMENT SHEET 
• IN THE PESHAWAR HIGH COURT,

mingorA be^gh;<dar-ul-qaza), swat
(^judicial Departmenl) '

] . '-.i
'V.P. No. I23-Mof20IS

Mubamputd Afzal & 16 others
Vs.

Qovt: pfKhySerPakhtunkhwa & others 

: JUDGMENT

Date of hearing:

Petitioners:- (Mohd. Afzal & others) hy 
Muhammad Hcram Khan. Advocate.

10.5.2016. I
I

I

Respondents;(Gavt: of K.P.K others) bv Mr. 
Sabir ShaHx A.A.G.

MUHAMMAD YOUNIS TnAIIEEM. X-. Through the
I

instant writ | petition under Article 199 of the
I

Constitution jof Islamic Republic of Pakistan, 1973, 

Muhammad Afzal &, \1 others, the petitioners have
t

made a prayer as under:-

y
ri

I

”I(\lSi therefore, humbfy prayed that
% I

oii acceptance of this writ petition, the 

respondents ntay kindly be directed to

to the

petitioners in ^hape of pension and 

other after retirements benefits for 

which the petitioners deserves or any 

other relief which this august Court
t V

deems appropriate may kindly be

»
1. i

» ' I-■1

grdnt'^}ffter retirement benefits■r
:<■

I

I

I •

I\

\.
i

fawarded to meet the ends of justice,"

Nawab i

;

i
I,
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Brief of the'tase are that petitioners
! M ’

I ■
were initially appointed as Class-IV Employees in the

Education Depai^ment Malakand. Later on, the
^ i **

I

provincial govei*iiment regularized their services-in 

2012 in view of "Kfiyber PakftUmkhwa
i (

('Rfipuiarhaiion of Servicesl—Act^ 2009^,

2.
■ fi

ii

the year

Employees

and the petitioners perfonned their duties in the

Education Department till attaining the age o.
i
I

superannuation'. Thereafter, the cases of petitioners

processed, but the

::

samefor grant of pension were
I

. 3 &. 4 on theobjected by the respondents No
j ^

ground that they did not qualify for pension benefits 

as they have not completed their tenure/period of

were

;

•r y
• «• . hL.-i service for p|ensidn.

. I
I

' The respondents were put on notice,
I

who submitted their comments, wherein it has been
I

I

mentionedithat though the services of petitioners had 

!•

been regularized in view oVibid Regularization Act,
I

aven-'ed that their pensionary rights would be

3.
I I i

I

:

A but (
tV

considered not fi'om their date of appointment, rather
:■

j

Nawab
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<

would be from the date of their regularization of

Y\ol
are-en1 Hied fi)i'service. So, prayed that petitioners

benefits jlup to lack of fulfillment pi.pensionary

prescribed length pf service.
t

Learned counsel for the petitioners4./

argued that this matter has already been settled by 

their Lordships !of the Peshawar High CouiL in 

W:P. No. 118 titled as ''Ra^hi Shah vs, Tlt^

State etc" decided on 09.9.2014 and prayed that in view. 

of the principle ^ enunciated by their Lordships in the 

above-referred judgment, the instant writ petition be 

allowed as prayed for, as the case of present petitioners 

is at par with that of Baghi Shah.

j
'
{
1

I

;
t

: K.
] ij.s-

f.- • ••

^7

The learned A.A.G. appeai'ing on behalf5.
!

of the official respondents vehemently opposed the 

. submissions - imade by the learned counsel foi

t

petitioners and argued that facts and circumstances of

altogether different and are not

\ attracted to the instant case and supported the assertions

' ■

Baghi Shah ease are
s

»
*

narrated in the comments.
:

dl
Nawab %

\
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6. ^gupents heard and record penjsed.

7. From the perusai of record
f

petitioners after from date of their initial
I 
I

were not regularized due to
I

later admittedly

r J it reveal that/^

appointment

one reason or other and

were regularized. So, in vieW of Rule 

2.3 of the Wes't Pglcfstin Civil Services Pension Rules,

1963 and the [jrinciple laid down i
m the Baghi Shah’s

case entitle petitioners for pensionary benefits.
• 1

(

I

I

8. > ITijus, m light of above discussion
I

principle settlJd by their Lordships in the above 

refeiTed

and

;•
I!.

f

case of Baghi Shah, petitioners are similarly
I

placed persons like Raghi , Shah, thus, the i 

Writ petition i

ti
::

i t.instant

IS accepted and. the respondents are

directed to finalize the
j

within two months positively.

pension cases of petitioners
i

/AnnoimcpH 
Dt: 10.5.20J6 \

J

n /

JUDGE

C
NawabHU I -C

4^
. —
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20t2PLC(C.S.) 696
•3^

{Islamabad High Court]

Before Shaukat Am Siddiqui and Muhammad Anwar Khan Kasi, .1.1 j

PAKISTAN IN'IEIWATIONAL AIRLINES CORPORATION (PiAqJ<;^ ?lllCHAIRMAN, 
and 3 others

Versus

TAYYABA HASNAlN and another

Inlra-Com-t Appeal No.59 of 2008 in Writ Petition No.ll of2008, decided on 2nd February, 2012.

Civil service—

—--Conversion of contract employment into regular one—When any employee on contract was 
absorbed, into regular employment and there was no break in his/her service, then period ol cpniracl ■ 
employment had to be considered for coiuiting length of service for pensionary benents-rEritploy'ee, 
in the present case, was employed on 2W8-1995 on contract basis for a period of one yean but she 

, continued performing her duties without any restraining order or fresh contract and she was 
pernianently absorbed on 4-2-2000—Rules oi Employer (P.I.A.) being non-slatulory. Us employees 
would be governed by the principle of "Master and Servant"—Employee having accepted her 
regularization of service on 4-9-2000, she could not lake different stand by slating that she had been a 
regular employee from the very beginning (date of her appointment on 29-8-1995)—Period stalling- - 
from 4-2-2000/date of regularization of her service was less than 10 years—Service Rules ol 
Employer (P.l.A.) had clearly mentioned that 10 years' "regular service" would entitle the employee ■ 
for pensionary benefits—Apart fi'om the dispute about calculation of service period, the fact remained 
that wi'it could not be issued against a corporation in favour of an employee, where the service rules 

, had not been framed with the prior approval of the Federal Government and was non-statulory.;^

PIAC v. Samina Masood PLD 2005 SC 831; PI AC v, Jamalur Rchman Durrani v. SecreUry to 
Government and others PLD 1990 SC 719 and PIAC v. Tanweer-iir-Rehman (PLD 2010 SC 676 
distinguished.

::002 PLC (C.S.) 225; 1996 SCMR 1185 and 1993 SCMR609 rcl.

/\Ua Ullah Hakim Kundi for Appellant. •

Sh. Kia-z-ul-Haq for Respondents.

Date of hearing: 2lsl December, 2011.

JUDGMENT

SHAUKAT AZIZ SIDDIQUI, J.— Tlirough instant, Intra-Court Appeal, appellants (PIAC) 
challenged the order dated 18-3-2008, passed by learned single Judge, in Writ Petition No. 11 of 2008.

I 01*4

X.
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2. Brief facls» gleaning out from the pleadings of the parlies are lhal, respondent No.l fl'ayyaha 
' Masnain) joined ?1AC being Airhosiess on 29-8-1-995, as cdnlracl employee for a period of one year, 

whicli ended on 28-8-1996 but she conlinued performing her duiies wiihoul any restraining order 
fresh contract. She got married in September, 2004 and availed 18(eighieen) months leave vi/ilMirf 
pay. During this period she was blessed with two children due to which, to remain in job beyn^i^M 
difficult for her, therefore, vide application dated 25-4-2007 she applied for early reliremcnf w.e.T/ ^ 
1-6-2007. The authorities (PJAC) turned down her request on the gi'Ound that period of 10 yearsN^aJ^^^ 
not been completed, due to availing of two years leave without pay, authorities further informed that 
her continued length of sei’vice was 9-1/2 yeai's. She, without dragging herself into any conlrovcrsy, 
conlinued perfonning her duties. On completion of requisite period she again applied for reltremuni on . _

■ 23-1-2008, but this time, her request was declined with observation lhal period of service has to be 
counted w.e.f. 4-2-2000, the date on which she was permanently absorbed.

•s-
3. Feeling aggrieved she invoiced the constitutional jurisdiction of this court by filing Writ' Petition, , 
which was allowed vide impugned order, operative paras of which are reproduced herein below:-- 1

"In view of the foregoing, it appears that there is no dispute as to the initial induction of the petitioner, 
and the contract for one year. Tlie issue arises what was the position after the one year-contract, 
whether the petitioner was converted into regular employment or not. ITiis contention is supported by .. , 

' the respondents' letter dated 10-5-2007, in which the actual sei'vice was conJIrmed to be 9 and hall' 
years and a further 06 months would indicate completion of 10 years of actual continuous service ; 
w.e.f. 23-11-1995. The petitioner has 10 years continuous service and is entitled to get retirement 
benefits. There has also been violation of Articles ,4 and 25 of the Constitution of the Islamic Republic 
of Pakistan, 1973 in that to enjoy the protection of la wand discrimination based on sex alone.

In view of the above the Writ Petition is accepted with the direction to the respondents lhal the 
request of the petitioner fqr early retii'emenl be accepted. Tlic parlies to bear their own cost.s"

•i
4. Learned counsel for appellants vehemently argued and raised following points:—

Writ Petition against PIAC, is not mainlauiable for the reason that its Rules are non-staiulory. -.a- ' - 

* Impugned order could not have been passed for want of territorial jurisdiction.

beamed .single Judge failed to appreciate the contents of letter dated 14-5-2007, through which . 
letter dated ] 0-5-2007 was superseded and petitioner was not justified to make any claim from the 
mistake of facts recorded by the appellants. j

a

* Period of contract employment, which is more than four yeai's, could hot have been counted 
towards regular service for the purpose of retirement and pecuniary benetlls, there under,

^ The impugned order is without jurisdiction, result of non-adherence to provisions ol' law imcl 
judgments of court of apex.

Learned counsel placed reliance on cases of; PIAC v. Samina Masood (PLD 2005 SC 831). PIAC v. . 
Jamalur Rehman Durrani v.'Secretai^ to Government and others (PLD 1990 SC 719) and PIAC v. - 
Tanweer-ur-Rehman (PLD 2010 SC 676). . :

-.-i

. ...
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^^.'Gonversely, learned counsel for respondent No.l submits llial ap|7cllanls afe estopped P 
words and conduct. Exclusion of service spread over more than four years was tainted with mala lid^ 
ulterior motives and to malign lady employee. Learned counsel furthci' submits that as per policyall 
those employees were offered to take early reiiremenl, who had rendered continued service Ibr p/r 
of 10 years or more. From day one of service till applying for retirement, respondent No.l remll^ 
on the Pay Roll, so much so, after completing first year, no fresh contract was signed, which Fn^ 
practical intent and purposes presumed to be regular employment. Learned counsel adds that elen^ 
of mala fide has always been looked by superior couits, above technicalities, therefore, Wril was" 
maintainable and impugned order is just, lawful and speaking one. At the end learned counsel prayed 
for the rejection of appeal and implementation ofthe order.

6. We have heard the learned counsel for the pai’ties, perused the record and gone through-tlte 
impugned order.

7. This is an admitted fact that respondent No.l remained in continuous service from the date of-her 
joining i.e. 29-8-1995, till she applied for premature/early reiiremenl. This is also an admitted position 
that on expiry of contract employment on 28-8-1996, no fresh contract was offered by the empl^er " 
and accepted by the employee, and that, date of her absorption is 4-2-2000. Respondent No.l moved 
an application dated 25-4-2007 for early retii'ement in accord with optional "Early Reiiremenl I’olicy" 
(for permanent female cabin crew), circulated vide Circular No.29/2006, dated 28-4-2006. Appellant

, (PIAC) declined her request vide letter Ref. No.HRM/(FS)/P54559/2007, dated 10-5-2007,'; 
contents of same are reproduced herein below:—

their

■REQUEST FOR EARLY RETIREMENT.

Reference your application dated 25-4-2007 for early retirement with eff ect from 1 -6-2007.

You were appointed on 23-U-1995 and you have completed 11-1/2 years of service. .

During this period you have availed two (2) years leave without pay as such your actual service comes 
to 9-1/2 years. (Emphasis underlined)

Since you have not completed 10 years of actual sei'vice, therefore, as per rules your request for early 
retirement cannot be considered."

•v

Tliis letter was followed by letter Ref. No.HRJvI/(FS)/P54559/2007, contents of which read as 
under:—

. "Reference our letter No.l-HRM (FS)/P-54559/2007. dated 10-5-2007 on the above subject.

On scrutiny of your personal file it has revealed that you were appointed on 23-11-1995 on contract 
and permanently been absorbed with effect from 4-2-2000, thei'efore, your seniority will reckon with 
effect from 4-2-2000 as such you have completed only 5 years and 6 months seiwice (excluding LWP 
of 1 year and 9 months).

In view of the above your request for early retirement cannot be considered."

..8. It is important to note that despite issuance of letter dated 14-5-2007. letter dated 10-5-2007 ‘ 
wt-s never withdrawn and even, it is nowhere recorded that latter was issued in supci-session of earlier.

• V
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' IS;;, 5Sr=:==com-.rtiblc into re^lttr and this benefit was L when any
4-2-2000. it is well settled law, with the mandate of.d.clums of the Couit apex

. employee on contract is absorbed into regular employnient, and f ^^vice for pensionary ■
then period on contract employment has to be consideied foi conn i g g .,,, 7002 PLC (C S ) 225 
benefits etc. In tins regard, gnidanOe has been sought from the cases reported as 2002 PLC (C.S.) 225. _ . „

1996 SCMR 1185 and 1993 SCMR 609.

/■

submitted by, .the cottnsel for tespondenl that vi lu™-;_
Lhrougli arbilraiV aijcll,//

.a

iudgmerit in above case shows that observations recorded therein support the case ol p . I

. •' “tlupport the 00—^^ '’"bl'i"'b^ctrdeclared1^^^ " "'
Tanveer-ur-Rahman (PLD 2010 SC 676) is concerned, honourable Supreme Court, dcclaied that, ,

-K*
(iii) PIAC is performing its functions in conneefion with the affairs of the Federation.

(ivl But since services of employees were governed by the contract excc-uled between both the 
■ piLs and not by Statutory Rules framed under section 30 of Pi AC. Act 1056, with prior approval o F 

Federal Government therefore, they would be governed by the prmcipk ol 'Master and Servant .

11 Admittedly, rules of PI A aa-e non-statutory and, therefore, the employees ol the I » 
governed by the principle of Master and Servant. The dispute between the parties is reg^a.ding te;ms ^ 

. Ld conditions of service. The appellant calculated her service as less than 10 j ..
pensionable service, on the other hand respondent emphasizes that she had completed more han 1 
years' service and is entitled for the pensionary benefits. Worth mentioning pomt over he e s that he. 
services were regularized on 4-2-2000 which was accepted by her without objection at that lime and 
therefore at this stage, the respondent cannot take a different stand by stating that she had ^been a 
regular employee from the very begimting. This period starting from 4-2-2000 is less than 0 years.

nic rules of PIA clearly mention that 10 years regular service entitles the employee for iTcnsionary ^
benefits, but apart from the dispute about xalculalion of service period, .the lact remains that writ _ ;

■ cannol be issued'against a Corporation in favour of an employee where the service rules have-;iot.^ 
been framed with the prior approval of the Federal Govt, and are non-sLatutory.

Keeping in view'the above, the appeal is accepted and order dated 18-3-2008 passed on Petition 
No. 11, is set aside, leaving the parties to bear their own costs.

Appeal accepted.■ II.B.T./43/lsl.

3/9/20l5 9:-5^Pf^4 or4

■t--

c,.

•V
V



'r-

2012 FLC(C.S.) 1335 

[Lahore High Court]

Before Rauf Ahmad Sheildi, J 

MUHAMMAD FAROOQ 

Versus

EIJGINEEU-IN-CHIEF ENC BRANCH. (GHQ), RAWALPINDI and another 

Wiil Petition No.2636 of 2010, decided on 30th January, 2012,

(a) Constitution of Paldstan—

-—Arts 199 25 & 212—Constitutional petition—Maintamability—Civil service—Petitioner 
directiorv of the High court to the effect that the Authorities consider service rendered by hun beJore 
his regularization towards his pay and pension—Validity—Government servant, il he remains 
continuously in service without break, had the ri^tt that the same period be counted towards pay 
pension and promotion, but not Seniority-Contention of the authorities that the Conslilutionaj- 
petition was barred under Art.212 of the Constitution was not con-eci as the petitioner was not treated 
equally with another employee who was placed under s^imilar circumstances, and his riglil to equal 
treatment under Arl.25 of the Constitution stood infringed and, therefore, he could invoke the 
•Constitutional Jurisdiction of the High Court—High Court directed the authorities to cpunl the service 
rendered by the petitioner prior to regularization and benefits thereof be given to him-^ 
Constitutional petition was allowed, accordingly.

2005 SCMR 100 and 2002 SCMR 574 rel.

(b) Civil Procedure Code (V of 1908)—

„-_0. 1. R.9—Constitution of Pakistan, Art.l99—Constitutional petition—MusjoindeiVnon-joindcr of 
•necessary parties—Effec'—Civil service—Petition for misjoinder and non-joinder of parlies as 
provided under 0.1, R.9 o: the C.P.C. was not bad—Petitioner who otherwise proved that he had bacn 
treated with discrimination and had been illegally deprived of benefit which was due to him lor hi.s 
continuous government se-.-vice should not be non-suited and his petition should not be knocked down 
for technical reasons.

2003 SCMR 318 ref.

(c) Administration of Justice—

— lechnicalities should not hamper the course of justice and may not be used to create hurdles in the 
way of administration of substantial Justice, [p. 1338] D

Muhammad Ramzan KJian for Petitioner.

fl
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3^--'^•^^Maqbool Hiissain for Respondents. y/

ORDER

RAirr AI-IMAD SHEIKH, j'.— llie petitioner has prayed Uml inaction on pari ot re?>p^i|ls 
consider the service rendered by him w.e.f. 17-2-1979 to 8-5-1987 towards his pay and '
declared as illegal and they be directed to consider the Ume for the above mentioned U Was
staled that the petitioner was appointed as Casual Labourer under the rcspondenls on 17-2-1979 anc 
ihroughoul his service worked as Oil Engine Driver and his service was up lo the mark aud 
sali.sfaction of his superiors. He was given appointment letter on 27-4-1987 
sci-vice was not counted towards pay and pension so he made repeated requests from time to lime but 
ihe respondents did not accept his genuine demand without giving any response and passing any order.
U was contended that Sher Zaman and Musaddaq Khalid, whose services were also regulan2ed like, ■
■the services of the petitioner, were given the benefit of addition of Lhe. service rendered prior, o . - 
regularization towards pay and pension but in his case the said benet.l has been withheld and as su ^ 
he has not been treated equally with the said employees so his fundamental right as guaianlecd. ii idti 
Arliclc-25 of the Constitution of Islamic Republic of Pakistan. 1973 has been inlnngcd. With these 

averments an order as stated above has been prayed for.

nol maintainable in its present form; that theTlie respondents contended that the petition , ■ a i.- i
same was bad for non joinder of necessary parties; that the same is not maintainable .under Article 
199(3) of the Constitution of Islamic Republic of Pakistan, 1973; that petitioner was appomled as ■ •

cannot be counted towards pension and pay as the same is not verified from thc Audit and pay b i s, 
that the petitioner was informed through letter dated 20-7-2009 that his request cannot be acceded to 
and other points mentioned by him were also repelled; that the case of the persons mentioned in the 
petition was different from tlial of the petitioner, who was casual labourer appointed on a project an.d 
that under the rules, he could have not been given the benefit prayed lor.

was2. .

3 The learned counsel for the petitioner has reiterated the above contentions and vehcmenlly - ' '
•conlended lhal the petition had continuous service lo his credit w.e.f. 17-2-1979; that there was no 
break in his service and he has performed the duties satisfactorily tlirough out his career; that-no _

.f. 17-2-1979 but he is entitled to pay and pensiondoubt the seniority camiot be given to him w.e . » »
benefit for the period prior to his regularization as was given to other employees, who also stdi eel 

casual labourers but their services were i subsequently regularized. In support oi „lhcCareer
conienlions raised reliance is placed on 2005 SCMR lOO and 2002 SCMR 574.

4 In the comments the respondents^have contended that the petition ls barred under Arbclc 212 
of lhe Constitution of Islamic Republic of Pakistan, 1973; that the petition is not in proper lorm and 
the Federal Government could have been impleaded only through Secretary to the Governmenl ol 
Pakistan Ministry’ of Defence; that the petitioner cannot lake benefit of the services rendered as 
casual labourer on a projeeffthat Sher Zaman etc‘. were working against Permanent posts so atici 
regularizalion Ihey were given the benefit of the previous sei-vice and thal the petitioner was a dail> 
wager pnor lo regularization ofhis service so can claim benefit for the said period.

At the outset the learned Standing Counsel has conceded that the service ol lhe pclilioner is 
ooverned by the Civil Servants Act as was clearly mentioned in his appointment letter Annexure H 
but contended thal he had performed his duties as casual labourer before regularization oi his sei-yicc ,

5.‘

5-
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he. cannot take benefit of the service rendered as C.L. Tire appointment letter docs Kllo^fc±tfat liis 
■ ®®STvice would be governed by the Civil Servants Act, 1973 and rules made ihere-undcr so the petition

■ is not barred under Article 199(3) of the Constitution of Islamic Republic of Pakistan, 1973. Itds 
admitted fact that he has been performing duties regularly w.e.f. 17-2-3979. iliis lact is lorlilied front — 
the employment certificate Annexure "E" and certitlcale Annexure "D". It is not denied that |
been regularly and continuously working w.e.f. 17-2-1979. Sher liiaman son ol Gul Zaman, whoI 
also working as casual labourer (RTE) was regularized w.e.t. March, 19fi7 and admittedly he has-petny j j 
given benefit of his previous service rendered prior to regularization. If the Govenuncnl SenQiny / / 
without break continuously remains in service then after regularization he has the right that ihe.-^aW^— 
be counted towards pay, pension and promotion but not for seniority. In this respect reliance is placed 

2002 SCMR 574. The learned Standing Counsel has vehemently contended that under Article 212 
of the Constitution of Islamic Republic of Pakistan, 1973 the writ petition is not maintainable and the 
petitioner should seek remedy befoi'e the Federal Service Tribunal. It is proved on record that the 
petitioner was not treated equally with Sher Zaman, who was placed under similar circumstances so 
his riglrt of equal treatment as provided under Article 25 of the Constitution stands inlVinged and . 
he can invoke the constitutional jurisdiction of this Court. It is not denied that respondents are the 
authority and appellate authority of the petitioner. According to him he has been making requests time ' . 
and again but they have shelved the application without passing any order although this conlchlion 
appears to be ill-founded in view of letter dated 20-7-2009 but even on'rejection of this request, he 
has cause of action. No petition is bad for mis-Joinder and non-joinder of parties as provided under 

" Order 1, Rule 9 C.P.C. Tire concerned authorities, who were competent to pass appropriate order in 
accordance with law, had failed to perform their duties so the petitioner rightly opted to file a petition 
against them. It is true that under section 79 of C.P.C., the Federal Government can sue and be sued 
as Federal Government of Pakistan through Se'cretaiy of the Government but in this case the .... 
peJtioner has confined his gidevance against respondents Nos.l and 2 i.e. the authority and appellate 
authority in his case. It is an established law that the technicalities should not hampei' the course-of 
justice and may not be used to create hurdles in way of administration of substantial Juslice^-The.- 
petitioner, who has otherwise proved that he has been treated with discrimination and has iilegiilly 
been deprived of the benefit, which is due to him for spotless and continuous service of 8 years prior 
to his regularization should not be non-suited and his petition should not be knocked down Ip.r 
technical reason i.e. form of the petition. In this aspect reliance is placed on 2003 SCMR 318. For the 
foregoing reasons, the petition is accepted and respondents are directed to count the service rejidered 
by the petitioner prior to his regularization as has been done in case of Sher Zaman etc. and all .. 
benefits be given to him in the like manner.

an

on

Petition allowed.K.M.Z./M-110/L .t,.*
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M
IN THE PESHAWAR HIGH COURT.

PESHAWAR^
rJudicial Departmentl.

Writ Petition NO.2246-P/2016

Date of hearing:- 22.06.2017

Petitioner(s):- Rizwanullah bv Mr. Khalid Rehman. Advocate.

Respondent (sh-Bv Sved Oaisar All Shah AAG.

JUDGMENT

ROOH-UL-AMTN KHAN. J:- Through this common

judgment, we, propose to decide the following writ petitions

t as identical questions of law and fects are involved therein:-

Writ Petition No.2246-P/2Q16
Rizwan Ullah Vs Govt 
Writ Petition No.290/2016
Haq Nawaz Vs Govt
Writ Petition No.3061-P/2015
Mehrab Gu! Vs Govt 
Writ Petition No.l084-P/2017
Saadullah Khan Vs Govt 
Writ Petition No.l281-P/2016
Naimatullah Vs Govt.
Writ Petition No.l626-P/2015
Shafiq ur Rehman Vs Govt 
Writ Petition No.l861-P/2016
Siyal Khan Vs Govt
Writ Petition No.2177-P/2Q16
Hamidullah Khan Vs Govt 
Writ Petition No.3373-P/2016
Anderaf Gul Vs Govt 
Writ Petition No.286-P/2016
Basir Azam Vs Govt 
Writ Petition No.2868-P/2016 

' GuHstan Khan Vs Govt 
/ Writ Petition No.3226-P/2016 

Ashiq All Vs Govt 
Writ Petition No.4623-P/2016
Said Mali Khan Vs Govt 
Writ Petition Nq.4924-P/2016
Malik Wall ur Rehman Vs Govt 
Writ Petition No.457-P/2016
Liaq Shah Vs Govt
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Writ Petition No.4923-Py20l6
Gui Zarin Vs Govt
Writ Petition No.4086-P/2016
Hayai Hussain Vs Govt 
Writ Petition No.32Q3-P/2Q1fi
Muhammad Rehman Vs Govt 
Writ Petition No.4179-P/2015
Mian Asfandyar Vs Govt 
Writ Petition Nq.18UD/2Q17
Parveen Begum Vs Govt.
Writ Petition NQ.2876-P/2m4
Sher Ali Vs Govt
Writ Petition No.5Q1-P/2016
Fazal Khan Vs Govt
Writ Petition No.2064~P/2016
Rahim Shah Vs Govt 
Writ Petition NQ.4683-P/2ntfi
Abdul Qadeer Vs Govt 
Writ Petition NO.3451-P/2016
Nisar Bacha Vs Govt 
Writ Petition No.3071-D/2016
Shah Jehan etc Vs Govt.
Writ Petition No.3368-P/2016
Abdul GhafTar Vs Govt 
Writ Petition No.3639-P/2016
Nadar Khan Vs Govt
Writ Petition No.3367-P/2016 '
Syed Muzarab Shah Vs Govt 
Writ Petition No.3369-P/2016
Muhamniad Faiq Vs Govt 
Writ Petition No.3370-P/2016
Syed Man Shah Vs Govt 
Writ Petition No.590-P/2017
Rab Nawaz Khan Vs Govt 
Writ Petition No.204-P/2017
Zahir Shah Vs Govt
Writ Petition No.l072-P/2017
Noor Zada Vs Govt
Writ Petition No.337-D/2014
AH Man Shah Vs Govt 
Writ Petition No.724-D/2Q16
Ghulam Shabir Vs Govt 
Writ Petition No.651-D/20t6
Syeda Allah Wasaye Vs Govt 
Writ Petition NO.515-D/2016
Rab Nawaz Vs Govt 
Writ Petition Nq.2-P/2015
Muhammad Jafiar Vs Govt 
Writ Petition No.278-D/2017 
Rashid Ahmad Vs Gomal Univereity 
Writ Petition No.31-D/2017
Mehmood ul Hassan Vs Govt



3-a Writ Petition No.880-D/2016
Abdul Rashid Vs Govt 
Writ Petition No.94-D/2016
Rab Nawaz Vs Govt 
Writ Petition No.399-D/2Q14
Bibi Amna Vs Govt 
Writ Petition No.410-D/2016
Rehmatullah Vs Mst. Azra Bibi 
Writ Petition Nq.1397-P/2Q14
Azam Khan Vs Govt 
Writ Petition No.l396-P/2014
Roshan Din Vs Govt 
Writ Petition No.620-F/2015
Saleem Khan Vs Govt 
Writ Petition No.376-P/2Q15
Muhammad Ramzan Vs Govt 
Writ Petition No.843-P/2015
Lachi Khan Vs Govt 
Writ Petition No.4538-P/201 S
Raham Khan Vs Govt 
Writ Petition No.l76-P/2016
Shah Nawaz Vs Govt 
Writ Petition No.ll67-P/2Q16

.Muhammad Shoaib Vs Govt 
Writ Petition No.S99-py2016
Abdur Rehman Vs Govt 
Writ Petition No.2044-P/2016
Muhammad Aslam Khan Vs Govt 
Writ Petition No.4798-P/2016
Dilfaraz Vs Govt
Writ Petition No.4799-P/2016
Muhammad Iqbal Vs Govt 
Writ Petition No.3506-P/2016
Noor Muhammad Shah Vs Govt 
Writ Petition No.588-P/2017
Mumtaz Khan Vs Govt 
Writ Petition No.4800-P/2016
Sherullah Jan Shah Vs Govt 
Writ Petition No.4801-P/2Q16
Muhammad Azam Khan Vs Govt 
Writ Petition No.4802-P/2Q16
Zinda Khan Vs Govt 
Writ Petition No.842-P/2015
Wakeel Khan Vs Govt 
Wnt Petition No.4131-P/2016
George Masih Vs Govt

7

t

2. Facts in brief forming the background of the above writ

petitions are that petitioners are Class-IV employees. They 

initially recruited/appointedwere on
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contract/adhoc/temporary/ fixed pay basis in various

departments of the Government of Khyber Pakhtunkhwa. By 

virtue of the Khyber Pakhtunkhwa Regulation Acts, their

service was, later on, regularized. After their retirements, the

petitioners have been refijsed pension by the respondents-

departments on the ground of lack of prescribed length of 

their regular service. Grievance of the petitioner is that the

respondents-departments by excluding the period of their
.!

temporary/adhoc/ contract/fixed pay service towards their

regular service, have illegally deprived them from pension as

under the law and iules their temporary service was to be
/

calculated/counied with regular service, hence, these writ 

petitions.
If

3. On day before yesterday i.e. 20.06.2017, these writ

petitions along with connected writ petitions in respect of 

family pension of deceased civil servants, were fixed for 

hearing. The moment, these writ petitions were taken up for 

hearing, learned A.A.G. raised a preliminary objection qua 

maintainability of the instant writ petitions on the ground that 

since the petitioners are retired civil servants and they 

claiming their right conferred upon them by section 19 of the 

Khyber Pakhtunkhwa Civil Servant Acts, 1973, which 

pertains to the terms and conditions of a civil servant, 

therefore, the jurisdiction of this Court is barred under Article

212 of the Constitution as the same exclusively falls in the 

domain of the Service Tribunal.

WP9^4fiP9ni fi«.h irinf^m^nfc
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When confronted with the preliminary objection, 

learned counsel for the petitioners sought time to assist the 

Court, hence, the cases were posted for today.

Today, learned counsel for petitioners tried their 

level best to wriggle out of the situation by submitting that 

petitioners are no more civil servants as they have already 

been retired from service, hence, under section 4 of Service

4.

■a

5.

Tribunals Act, 1973, their appeals before the Service

Tribunal would be incompetent. The next limb of their

arguments was that since the petitioners have been 

discriminated, therefore, under Article 25 of the Constitution,

this Court is vested with the powers to quash the illegal

action and inaction of the respondents. Some of learned

counsel for the petitioners straightaway conceded the bar on

the jurisdiction of this Court in the matter of pension under 

Article 212 of the Constitution and requested for treating the 

instant petitions as Departmental Appeals and sending the

same to the competent authority for onward proceeding.

6. We are not in consonance with the first argument 

of learned counsel for the petitioners because under section 2

(a) of the Service Tribunal Act, 1973, “civil servant” means a

* person who is, or has been, a civil servant within the

meaning of the Civil Servants Act, 1973. Petitioner are 

retired civil servants. Admittedly, dispute regarding pension 

of a civil servant squarely falls in terms and conditions of

service of a civil servant, hence, Service Tribunal is vested

^A/DOO^ COOAi Ck Ii 49irr%
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with exclusive jurisdiction in such like matter. It has 

persistently been held by this Court as well as by the august 

Supreme Court of Pakistan that a civil servant, if aggrieved 

by a final order, whether original or appellate, passed by the 

departmental authority with regard of his/her tenns and 

conditions of service, the only remedy available to him/her 

would be filing of appeal before the Service Tribunal even if 

the case involves vires of particular Rule or notification.

7. So far as the argument of learned counsel for

petitioner with regard to discriminatory treatment and 

violation of Article 25 of the Constitution is concerned, we 

deem it necessary to clarily that a civil servant cannot bypass 

the jurisdiction of Service Tribunal by taking shelter under 

Article 25 of the Constitution in such like matter. The Service

Tribunal shall have the exclusive jurisdiction in a case which 

is founded on the terms and conditions of service,'even if it 

involves the question of violation of lundamental rights 

because the Service Tribunals constituted under Article 212

of the Constitution are the outcome of the constitutional

provisions and vested with the powers to deal with the 

grievances of civil servants arising out from original or 

appellate order of the department.
s •

8. As regards the submission of learned counsel for
1^

petitioners to treat the instant writ petitions and send the 

same to the concerned authority for consideration/decision, 

the same has weight. In this regard we are fortified by the
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judgment of the august apex Court in case titled, “l.A. 

ShcrwanI and others v Government of Pakistan through 

Secretary, Finance Division, Islamabad and others (1991

SCMR1041).

9. In view of the above, it is held that all these writ

petitions are not maintainable, however, in the interest of !

justice, we instead of dismissing the same, transmit to the

concerned Secretaries to the Government of Khyber 

Pakhtunkhwa to treat them as departmental appeals and 

decide strictly in accordance with Civil Servants Pension

Rules, 1963.

Before parting with the judgment, we, deem it 

appropriate to mention here that the concerned Secretaries

10.

while deciding the departmental appeals, may take guidance 

from the judgment of this Court rendered in Writ Petition 

No.3394-P/2016, titled, “Amir Zeb Vs District Account 

Officer Nowshera etc” dated 22.06.2017, wherein guideline 

has been provided for eligibility of a civil servant for the 

pension who had served on adhoc/conlract and fixed pay 

basis.

\

»Announced:
22M,2017

SirwjAfildiP„\.

JUDGE
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BEFORE THE PESHAWAR HIGH COURT (MINGORA BENCH

AT SWAT.

;:r_/20i7:.W.P. No.
•• ' mk nL Hazrat GhulaiTi S/o Mandrai ■

R/0 Village Gulono Bo'Cvray Chagharzay, Bunir. 
2. Rahain Gul S/o Kararri Gul

R/o Village Chalandray Chagharzay, Bunir........
VERSU S

li
’I

■m tI

(Petitioners) •r...VI ill

• i1. District Education OTricer(male) Bunir.
2. District Account Ofiic'er, Bunir.
3. Accountant General Khyber Pa-^htunkhwa, Peshawar.

11

m4. The Government of Khyber Pakhtunkhwa through Chief
(Respondents)Secretary, Civil Secretariat, Peshawar

V? li

itWRIT PETITION UNDER ARTICLE 199 OF THE 

CONSTITUTION OF ISLAMIC REPUBLIC OF PAKISTAN, ; 

1973.

• j?

■ . m
1

■ 4:‘

I

Respectfully Sheweth:
Brief facts giving rise to the instant Writ Petition are as 

under:* •.

#

.wf ^
4- \

J

FACTS:
That the petitioners sen'Cjd as Class-1 V Employees in the

and such got their
1.

Department Bunir 

retirement on the said post. (Copies of Appoinimeni,
Education

^V.
I.

letters are annexure ‘'A’’). ;
'f ■ 5

?•
That keeping in view the agonies and the financial 

constrains of the family of the low grade retiring
i

employees, the provincial government was pleased to 

regularized the services/Posts of the petitioners in the 

year 2008 and as such the\^ were declared civil servants 

and further the said order was confirmed according to 

“Regularization Act,2010” and as such the petitioner^

2.
II;

filed today
11 JAN 2017

t
IA
I «

iipL
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performed their—dutiesv.. as- permanent employees of 

Education Department in Bunir, 
retirement. (Copy of Regularization Notifications 

retirement letter are annexure-B)

i:itill date of their^. V
■‘Vv.. ,

1r
4,'-It

of the abov^That the petitioners keeping in view 

circulation were hopeful to get pension benefits aftei 
their retirement and as such waited for the same

3. ■' ! ’'jI
*

when

ithey were taken by surprise when the Respondents No.l 

informed the petitioners, that they are not qualifying for i'Apension benefits and others benefits after retiiement.

4. That the petitioners wrote applications to the concernecj
quarters but no heed was paid to their requests and on(§ ■ I ]|

respondents adopted the delayingor the others, theway
tactics and finally the petitioners were informed that they

m.

rand other benefits afterhave no ' right of - pension 

retirement. (Copies of Ap Dlications is annexuie-C) N-.

'i « ;1.r. I.t. • t

That being aggrieved the petitioners prefer this petition 

on the following grounds amongst others inler-alia.
V

GROUNDS: :1
that actions and inactions of the respondents are 

violative, of the constitution and the relevant laws ImigI
hence needs interference of this

I A.
I

F-down for the purpose 

august Court.
ii;:V

• ‘r-:-

i
financial background and ■ nThat the petitioners have. poor 

seVved the department for long, considerable period With
B. • /.k

!
the hopes, of further benefits after retirement but the

observe the prescribed rules^,re!spondents did not 

rc^gulalioiis and denied the benefits in shape of pensiop
filed today 

11 JAN 2017
i!

mto the petitioners.

That the issue in hand has now already been decided by 

this august court through Writ petition No. 123-M/2015
C.

••'I
•f

f

*.V
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1 v ®
dated-ld.b5.20l6 hence the''petitioners des^i'Ve for the 

treatment. (Copies of judgments are annexure-D)

• # i.

Iji,

same : Mm

That anj' other ground may be adduced during the 

of argument, with the kind permission of this

• V ri-v

D.

4icourse

'ii'§
mf

•HonTDle Court.

It is, therefore, humbly prayed that on acceptance of
this Writ Petition the respondents may kindly be directed

\ *
to grant after retirement benefits to the petitioners in 

shape of pension and others for which the petitioners 

deserves.

j

'■ -yi^'

Or •iAm
Any other relief which this august Court deems i 
appropriate may kindly be awarded to meet the ends o 

justice.

'i'
1

•V

' §
Interim relief:
By way of interim relief the respondents may kindly be diiected to 

finalize the pension cases of the petitioners. •

■ 4;)Petitioners
IThrough

Dated: 10/01/20i;^' Shams ul Hadi
Advocate, Peshawar.

1

fCERTIFICATE:
Certified on instructions of my client that petitioners have not 

previously^, moved this Hon'ble Court under Article 199 of the 

Constitution of Islamic Republic of Pakistan, 1973 regarding the 

instalnt matter.
^ed TODAV, A DV O C A T E\

1 3 JAN 2017.
LIST OF BOOKS: ' |f

1. Constitution of Islamic Republic of Paldslan, 1973.

2. Pension laws.
3. Any other law books according to need.

• I

-c
"'i '•%

Ji'r:
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JUDGMENT SHEET 
IN THE PESHAWAR HIGH COURT, 

MINGORA BENCH (DAR-UL-QAZA), SWAT
{Judicial Department)

W P No. 22-M/2017
With Interim Relief

Hazrat Ghulam and OJ other 

Versus

District Educatiori Officer (Male), Buner and 05 others.

(Respojidcnts)

Mr. Shams-ul-Hadi, Advocate for t/ie petitioners.

(Petitioners)

Present;

W P No. 218-M/2017
With Interim Relief

Sher Afzal and 02 others
(Petitioners)

Versus

Executive Engineer Public-Health Engineering Division, 
Dir Lower at Timergara and 03 others.

(Respondents)

Mr. Shams-ul-Hadi, Advocate for the petitioners.Present;

W.P No. 618-M/2017
With Interim Relief

Gul Zamin Khan and 22 others
(Petitioners). !

Versus

District Education Officer (Male), Buner and 04-others.

(Respondents)

Mr. ShamS‘Ul-Hadi, Advocate for the petitioners.Present;

04.10.2017Date of hearing:

■rat om olhw.Vi. D.E.O (>*«*) BuraK »rv) otner^
TajamuUPS' WP No. at WI7 M»2rtl GhglB"
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[nmc.MENT

KHTJAO IBRAhIM. J- Through this single

intend to decide this petition 

well as the

judgment, we

bearing W.P No. 22-M/2017 as 

connected W.P Nos; 218-M & 618-M of 2017

as common’ questions.of law and facts are 

involved in all these petitions. ’

thesethrough

petitions crave the indulgence of this Court 

under Article 199 of the Constitution of the 

Islamic Republic of Pakistan, 1973 with the

Petitioners2.

following prayer.

“It is, therefore, humbly 'prayed 
that on acceptance of this writ 
petition, the respondents may 
kindly be directed to grant after 
retirement benefits to 
petitioneris in shape of pension 
and others for which 
petitioners deserve. Any other 
relief Which this august Court 
deems appropriate may kindly be 
awarded to meet the ends of 

. justice”.

the

the

‘ - Most of the petitioners in W.P3.

No. 22-M/ 2017.arid,618-M/2017 have served 

as Class-IV employees in 

.Qepdrtment Buner and got retirement on their

Education

WPMU. D.E.O {Mrt) Buner lod olN.ra
Taiamul/PS*

d
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respective posts except Petitioners No. 21 & 

22 in W.P No. 618-M/2017 who are the 

widows of deceased employees namely Miraj 

Muhammad and Bakhtawar Shah respectively. 

Likewise, petitioners in W.P No. 218-M/2017 

have also perfonned their duties as Class-lV 

employees till their retirement in Public 

Health and Engineering Department, Dir 

Lower. As per contentions of the petitioners, 

their services were regularized in 2008 and the 

order was further confirmed in view of

EmployeesPakhtunkhwaKhyber

2009(Regularization of Services) Act, 

whereafter the petitioners performed their 

as regular employees till their 

retirement. The petitioners were hopeful that 

they will get pension benefits after their 

retirement but astonishingly they 

informed by the concerned departments that 

the petitioners were not qualified for pension 

as well as other benefits after retirement. The 

petitioners submitted applications before the 

concerned authorities for redressal of their

duties

were

WJf N8.224* Ol 2017 HUTilONUm trC OM b-E.O (I****) 8uft« KxJ (nri«r«tajamuUPS*
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,rs

blit in vain, hence, these writgrievances

petitions.

for theLeai*ned

petitioners, inter alia, contended that family 

pension of the petitioners has been denied by 

pondents without any legal justification and 

the same action and inaction, if not set aside, 

would cause serious miscarriage of justice to 

and LRs of the deceased

counsel4.

res

• s-

petitioners

employees. Further contended that the

has already been resolved by this Court

same

issue

through various judgments even a larger 

bench of this Court has delivered a judgment

the questions involved in these writ 

petitions whereby several contract employees 

have been awarded the benefit of family

on

1
pension on their "regularization. Leapned 

counsel concluded that the petitioners, being 

at par with those employees, are also entitled

to the same relief.

Learned Assistant Advocate5.
!.

General, present in Court in connection with ;■

W.P Na. 2*Wa^20l7M»inJOMaaw»ndoo#oth«f'^ O.E,O Bunarand oUwsTajamol/PS*

'H
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some other cases, was put on notice of these

confronted with thewrit petitions and he 

judgments of 'this Court especially the

was

judgment passe4 by the larger bench at the 

principal seat of this Court. Learned A.A.G. 

opposed the contention of petitioners and 

submitted that the petitioners are not entitled 

to the benefit of family pension under the

relev^t rules.

W.PRespondent No.l in6,

No. 22-M/2017 and 218-M/2017 filed their

Para-wise comments whereby they denied the
I

claim of petitioners and contended that the 

petitioners were serving on fixed pay besides, 

they have not served as regular employees for 

the period prescribed under the relevant rules, 

therefore, they are not entitled to get the 

benefits they have prayed for.

considered theWe have7.

submissions of learned counsel for the 

petitioners as well as of the learned A.A.G. 

and have gone thraugh the available record.

WP No. 2241 Of 2017 wd on* oUwr V».' D.6.0 (MM) Bunef ind olhet*Taiamul/PS'
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No (joubt, the petitioners as well 

as predecessor of some of the petitioners had 

been appointed as Glass-IV employees in the 

Education Department and Public Health and 

Engineering Department on contract basis and

attaining the age of 

superannuation but it is also an admitted fact 

that services of contract/adhoc employees 

have been regularized in view of Khyber 

Pakhtunkhwa Employees (Regularization of 

Service) Act, 2009 and a proper notification 

has been issued by the Provincial Government 

to this effect. The question for resolution 

before this Court is whether the petitioners 

and LRs of the deceased employees are 

entitled to family pension in view of the Act 

ibid or not, this question has been resolved by 

the larger bench vide judgments dated

j

were retired on

I

y

?!
r,
I

\

\

22.06.2017 in W.P No. 3394-P/2016 and W.P

No. 2246-P/2016 however, a preliminary

objection regarding maintainability of the writ 

petitions was raised by learned A.A.G before 

the said bench. It is noteworthy, that there .- 

two sets of petitioners i.e the retiredwere
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employees who moved the petitions m

decided by, thepersonal capacity which 

larger Bench vide judgment dated 22.06.2017 

in W.P No. 2246-P/2016 whereas the

were

legal heirs of theremaining petitioners 

deceased employees who sought the benefit of

were

family pension on the strength of regular 

performed by their respective 

predecessors vjhose writ petitions 

decided vide judgment dated 22.06.2017 in 

W.PNo. 3394-P/2016.

service

were

Whether the writ petitions filed 

by retired employees/civil servants in personal 

capacity are maintainable before this Court or 

not, this question was adjudged by the larger 

bench in judgment dated 22.06.2017 in HCP 

Nn. 2246'‘P/20i6. The relevant part of the

9.

judgment is reproduced herein below:-

“We are not in consonance with 
the first argument of learned 
counsel for the petitioners because 
under Section 2(a) of the Service 
Tribunal Act, 1973, “civil servant” ' 
means a person who is, or has 
been, a civil servant within the 
meaning of the Civil Servants Act, 
1973; Petitioners are retired civil 

Admittedly, dispute 
of a civil

servants, 
regarding pension

WP Mo- 224* ot 2017 Mow* CtuMtn knd on* 0.6 0 tU*l«> Buoer and omeraTajamulffS*



i:.
-8-

servants squarely falls in terms 
and conditions of service of a civil 
servant, hence, Service Tribunal is 
vested with exclusive jurisdiction 
in such I like matter. It has 
persistently been held by this 
Court as well as by the august 
Supreme Court of Pakistan that a 
civil servant, if aggrieved by a 
final order, whether original or 

appellate,
departmental authority 
regard of his/her terms and 
conditions of service, the only 
remedy available to him/her 
would be filing of appeal before 
the Service Tribunal even if the 
case involves vires of particular 
Rule or notification”.

thebypassed
with

The larger bench in the above 

referred judgment also discussed the point of 

alleged discrimination and violation of Article 

25 of the Constitution and held that:-

“We deem it necessary to clarify 
that a civil servant cannot bypass

of Servicejurisdiction 
Tribunal by taking shelter under 
Article 25 of the Constitution in 
such like matter. The Service 
Tribunal shall have the exclusive

case which is

the

jurisdiction in a 
founded on 
conditions of service, even if it 
involves the question of violation 
of fundamental rights because the 

Tribunals constituted

the terms and

Service 
under
Constitution are the outcome of 
the constitutional provisions and 
vested with the powers to deal 
with the grievances

212 of theArticle

of civil

VIP N6. a-M o» 2017 H«rii Shivn wid on* eWitr V». O.tO (M»*) Buntr and olMaTajamul/PS*
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servants arising out from original 
or appellate 
department”.

of theorder

In light of the above observations 

of the larger bench, the writ petitions filed by 

retired civil servants in personal capacity 

not maintainable before this Court in view of 

the bar under Article 212 of the Constitution 

and we have no other option except to

are

transmit such writ petitions to the concerned 

to treat the same as departmentalquarters

appeals.

Adverting to the maintainability 

of writ petitions to the extent of legal heirs of 

the deceased civil servants, in this regard too 

we rely on another judgment of the same date 

i.e 22,06.2017 rendered by the larger bench in

JO.

W.P No. 3394’‘P/20J6 wherein it was

observed that;-

“11. Going through the law on the 
subject and deriving wisdom from 
the principles laid down by the 
Hon’ble apex Court in the 
judgments (supra), we are firm in 

that petitioners/legalour view 
heirs of the deceased employees 
have locus standi to file these 
petitions because the pensionary 

inheritable whichbenefits are

Wfi No. O-Mot »17 HurttGWmi *nd on« olM» Vj. D.E.O Bunaf onSTaismul/PS*
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under section 19(2) of the Khyber 
Pakhtunkhwa Civil Servants Act, 

the demise of a civil servant, 
devolves upon the legal heirs. The 
petitioners, as stated earlier, being 
LRs of the deceased civil servants 
do not fall within the definition of 
“Civil Servant”, and they having 
no remedy under Section 4 of the 
Service Tribunal Act to file appeal 
before the Service Tribunal, the 
bar under Article 212 of the 
Constitution is not attracted to the 
writ petitions filed by them and 
this Court under Article 199 of the 
Constitution is vested with the 

entertain their

on

jurisdiction to 
petitions, 
objection 
maintainability of the petitions 
stands rejected”.

theResultantly,
regarding non-

In light of the above observations 

recorded by the larger bench, W.P No. 618-M/ 

2017 to the extent of Petitioners No.21 & 22, 

being legal heirs of the deceased civil 

servants, is maintainable before this Court in 

exercise of its powers under Article 199 of the 

Constitution.

Now adverting to merits of W.P 

No. 618-M/2017 to the extent of legal heirs of 

the deceased civil servants, while referring to

11.

Rules 2.2 and 2i3 of the West Pakistan Civil
I

Services Pensions Rules, 1963 the larger
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bench in its judgment dated 22.06.2017 in 

W.P No. 3394-P/2016 held that:-

“The rules ibid reveal that the 
service of govemment servant 
begins to qualify for pension from 
the very first day of his/her taking 
over the charge, irrespective of the 
fact whether his/her appointment

wasserviceand entry into 
temporary or regular. It is also 
clear from sub-rule (i) that

of a civilcontinuous service 
servant shall also be counted for 
the purpose of pension and 
gratuity and by virtue of sub-rule 
(ii), temporary and officiating 
service followed by confirmation 
shall be counted for pension and
gratuity”.

As per contention of the 

petitioners/LRs, the respondents have refused 

their family pension on the ground that their

predecessors have not completed the

of service afterprescribed length 

regularization. This point has also been 

discussed by the larger bench in the afore 

referred judgment in the light of Section 19 of 

the NWFP Civil Servant (Amendment) Act, 

2005 and Khyber Pakhtunkwa Civil Servants 

(Amendment) Abt, 2013 and it was held that:-

WP Nfl. 22*1 o* 20ir H«rtt OBul»n vd om D.E.O (fcUlt) Bune« uv) oifterjTajamul/PS*
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“From bare reading of section 19 
of Amendment Act, 2005 and 2013 
respectively, it is manifest that the 
persons selected for appointment 

contract basis shall be deemed
and

on
employeesas regular 

subsequently were held entitled
benefits. The 

have
for pensionary 
deceased employees 
completed the prescribed length of 
service as their service towards 
pension shall be counted from the 
first day of their appointment and 

not from
regularization of their service”.

the date of

The similar relief sought by legal

heirs of deceased civil servants through W.P

No. 618-M/2017, has been granted by the

larger bench to similarly placed persons, 

therefore, Petitioners No. 21 &• 22 in W.P

No. 618-M/2017 are also entitled to the same

relief on the ground of parity.

In the backdrop of the above, this 

writ petition i.e W.P No. 22-M/2017, W.P

No. 618-M/2017 to the extent of Petitioners
I
i

No. 1 to 20'& 23 as well as the connected W.P 

No. 218-M/2017, being not maintainable 

before this Court, are transmitted to the 

concerned Secretaries to the Government of

12.

Khyber Pakhtunkhwa to treat them as

lAIPNo 22.Uo(2017 HMTttfflniimwdOoeoU>MV*. O.E.O(U*Ml) Bunw in4«n«*TajainuS/PS'
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o
departmental appeals and decide strictly in

<Cp'
accordance with Civil Servants Pension Rules, 

1963. The concerned Secretaries while 

deciding the^ departmental appeals, may take 

guidance from the judgment of the larger
o

bench referred to above. W.P No. 618-M/2017

is admitted and partially allowed to the extent
•' I

of Petitioners No. 21 & 22 in the light of

judgment dated 22.06.2017 in W.P No. 3394- 
0

P/2017. The respondents are directed to pay 

pension of the deceased employees to their 

legal heirs. Respondents are further directed to 

do the needful \vithin two months positively

after receipt of this j udgment.

/Announced ■
04.10.2017

Mohammad Ibrahim Khan 
JUDGE

Htiaq Ibramm 
JUDGE
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