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06.03.2019

Clerk to counsel for the appellant present. Mian ;Amir‘ Qadir,
District Attorney alongwith Mr. Obaid Ur Rehmah ADO for

respondents present. Clerk to counsel for the appellant seeks

- adjournment on the ground that counsel for the appellant was busy

before the High Court, Swat Bench Case to come. up ‘for further

- procezdings on 06.03. 2019 i

I
-

Camp Court, Swat
l t

I
o

Counsel for the 'appelylant present. Mian Amir Qadir, District

_ Attorney for respondents present. Counsel . for the appellant'

submitted an apphcat1on for withdrawal of the mstant appeal As

- such apphcatlon is allowed and the instant appeaI is hereby

withdrawn. File be consigned to the record room, .

Announced:
06.03.2019

Member
Camp Court Swat .
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04.12.2018 Appellant absent. iLearfn,e_d counscl for the appellant absent. K
. "Mr. Usman Ghani lcarned é])i_sirict present. Written reply not
submitted. No one present on behalf of respondents” Notice be
issued to the appellant as well as to the respondents for'09.01.2019.

Adjourn. To come up for written reply/comments on the date fixed, g fé
bclou, S B at Camp Court Swat. ' . o §
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09.01.2019 . Clerk of the céunsel for appellant present. Mr. Obaid-ur-
" Rehman, ADO on behalf of respondent No. 3 allongwilith Mr. Mian
Ameer Qadir, District Attomey- for the respondents -present.
Written reply on behalf of resboﬁdents not submitted. Learned
District Attorney requested for further adjoumment.l Adjourned.l.
Case to come up for written reply/comments on 05.03:2019 before

. S.B at Camp Court Swat. . . . o {

/f L/ [
(Muhammad Amin Khan Kundl)
Membeg
Camp Court Swat




04.07.20148

Mr. Shamsul Hadi Advocate counsel for the appeﬂant
present. Mr. Usman Ghani learned District Attorney for
respondents present. Written reply not submitted. Adjourned . To® - -

come up for written reply/comments on 07.08.201 ,
camp court Swat. ' 2018 béfo;e _s.;; at

RS 1Irman _
Camp Court, Swat = -

- 07082018 - " Clerk to. counsel for-“the petitinnor piesenz. Jitg th

summer vacations, the case is adiourned. To <ome up for 2ge
same on 05.09.2018 at camp court Swat. '

1

05.09.2018 Clerk of counsel for the: appelnat present. Mr. Usman Ghani,'

District Attorney for respondents present. Written reply. not submitted. -
Requested for adjournment to submit the same on the next date of hearing.

Granted. Case to come up for written reply/comments on 05.11.2018

Camp Court Swat

+

before S.B at camp court Swat.

05.11.2018 Due to retirement of the Hob’ble Chairman ‘Service
Tribunal is incomplete. Tour to Camp Court Swat has been
cancelled. To come up for the same on 04.12.2018 at camp court

Swat.

ader
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09.03:2018 ‘ 'Counsel for the appellant present. Preliminary arguments :
heard Vide my detalled order of today in connected service appeal
| No 209/2018 entitled "Shamsher Vs. DEO (F) Baunir and others”, | *M
; | th1§ appeal 1s also admitted to regular hearing.  The appellant 1s h

dir:ected to deposit security and process fee within 10 days. Thereafter,

nojtices be issued to the re'sponderits.‘ To come up for written a

re}:ile/comments on 05.04.2018 before S.B at camp court, Swat.
A - .
|

airman

i o Camp Court, Swat.

05.04:201' 8 o | Counsel for the appellant and Mr. Usman Ghani,

District Attorney alongwith for the respondents present.
| Written reply not submltted Learned District, Attorney seeks
‘ gdjoumment Granted. To come 1:; for written

i

| e J reply/comments ¢ on 10.05.2018 before S.B  at Camp Court,
|
|

an
Camp court, Swat

09.05.2018 | ThéATribunal is non-functional due to retirement of the
| Worthy Chairman. To come up for the same on O'fr()é 2018

" before the S.B at camp court, Swat.

edder

Neither appeilant nor his counsel present None is
present on behalf of the respondents. However, Mr. Usman
Ghani, District Attorney put appearance on behalf of the
respondents. Adjourned. To come up for written reply/comments

|
|
|
07.06.2018 [
|
o |
g ' } - on 04.07.2018 before S.B at Camp Court, Swat.
I ‘
l
|
|'

-
Chairman
Camp Court, Swat
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Form-A
FORMOF ORDERSHEET
Court of -
Case No, 140/2018
S.No. Date of order Order or other proceedings with signature of judge
proceedings
1 2. 3
1 26/1/2018 The abpeal of Mr. Hazrat Ghulam resubmitted today by -
Mr. Shamsul Hadi Advocate, may be entered in the Institution
u Register and put up to Worthy Chairman for proper order
please. R _ ‘
* REGISTRAR <
A
2_

R - 220y
G

JeE
R yi 1)

This case is entrusted to Touring S. Bench at Swat for

preliminary hearing to be put up there on 0‘% 053 w%/g

)




The appeal of Mr. Hazrat Ghulam son of Mandrai r/o village Chalandry Chagharzay Distt.

Bunir recéived’ today i.e. on 24 01.2018 IS mcomplete on the following score ‘hich is returned

to the counsel for the appellant for completion and resubmission within 15 days. ¥ &

@ Heading of the appeal is incomplete which may be completed. -
Copy of retirement and impugned order mentioned in the memo of appeal (Annexure- I
C) are not attached with the appeal WhICh may be placed onit. " '

3- Annexures of appeal are not in sequence whlch may be annexed serial wise as
mentioned in the memo of appea! . o g T ,

4- In the memo of appeal many places’ have »been left blank which may be filled up.

5- Annexures of the appeal are illegible which may be replaced by Iegible/better one.

6- Annexures of the appeal may be flagged. . -, | Yoy .

7- Two copy/set of the appeal along with annexures i.e. complete in ali respect may also
be submitted with the appeal.

‘No. fcp?) /S.T R

?

Dt. 025 ol 2018 “'\4 . Joro ' \ '

‘Qae.e/" \
REGISTRAR _ "\
. SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA _
PESHAWAR.

LAY

Mr. Shamsul Hadi Adv.

At )’tm'ﬂ-f Y O/Bf”’(—?m' e Lase fofe.
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O ‘ BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE
‘ TRIBUNAL, PESHAWAR.

Service Appeal No. | lj O _/2018.

Hazrat Ghulam

VERSUS |
District Education Officer (M) Bunir and others...... Respondents
INDEX
S.N | Description of Documents Annex

. L. | Memo of Appeal.

2. Affidavit.

3. Addresses of thé Parties.

4. | Copies of Appointment letter & A
) 5. | Copy ol regularization notification ot 2008.
B
6. | Copy of impugned office order dated:30.07.2012 C.
7. {Copies of writ petitions and judgments D
""" 8. |Copies of Judgment dated:04.102017 and| E

application.

7. | Wakalat Nama | *‘

Appellant

Thr(ﬂ%\/}

L
i .

! Shams ul Hadi
| Dated: 26/01/2018. Advocate, Peshawar.

Office: Near Al-Falah Mosque, Hayat
Abad, Mingora.
Cell No. 0347-4773440.
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¥ BEFORE THE KHYBER PAKHTOON KHWA SERVICES
' TRIBUNAL, PESHAWAR

Service Appeal No. [4o  /2018.

Hazrat Ghulam S/o Mandrai Dateq =Ko / e

R/o Village Gulono Bowray Chagharzay District Bunir....Appellant.
| VS

—

. District Education Officer(male) Bunir.

2. Director, Elementary & Secondary Education Khy

Pakhtunkhwa, Peshawar.

3. District Account Officer, Bunir.

4. Accountant General Khyber Pakhtunkhwa, Peshawar.
5. The Government of Khyber Pakhtunkhwa through Sécretary

Education, Civil Secretariat, Peshawar.............. (Respondents)

APPEAL UNDER SECTION 4 OF KHYBER
PUKHTUNKHWA SERVICES TRIBUNAL ACT 1974
AGAINST THE IMPUGNED OFFICE
ORDERSDATED:30.07.2012.

PRAYER IN APPEAL:

On acceptance of this appeal the impugned Orders dated:
30.07.2012 regarding non sanctioning after retirement

benefits i-e pension and gratuity of appellant may kindly be

ledto-day

set aside and the appellant may kindly be awarded pensu i
"Q'TSJﬁfﬁ% and gratuity etc of appellant of his service with all baé
Y '/ /9 - benefits of after retirement of service. I

Respectfully Sheweth:

1. That the appellant‘served as Class-IV Employee in the
Re-ousmntted to -day '

and f\ed. Education Department Bunir and as such got his

R}a%ﬁcé/ :
i

2. That keeping in view the. agonies and the financig

retirement on the said post. (Copies of Appointment letter |

and Service Book are annexure “A”).

constrains of the family of the low grade retit

employees, the provincial government was pleased |t




a

St

regularized the services/Posts of the appellants in the

year 2008 and as such they were declared civil servants’

and further the said order was confirmed according;tosi :
‘ |

“Regularization Act,2010” and as such the appellé‘ﬁ

performed his duties as permanent employées of
Education Department in Bunir, till date of theii

retirement.(Copy of notification is annexure-B)

That the appellant keeping in view of the above

circulation was hopeful to get pension benefits etc after
his retirement and as such waited for the same when
they were taken by surprise when the Respondents No

informed the appellant, that they are not qualifying i

pension  benefits and  others  benefits élftei-r_. E.
retirement.(Copy of  impugned office ordejfi,.xl‘..‘i

dated:30.07.2012 is annexure-C)

That against the illegal actions of the respondents, thé

appellan}t finally approached Peshawar High court

Mingora Bench as in similar nature issues pension
benefits of the others similar placed employees wereh,

awarded by the Honrable high court through vario

in the issue in hand, where writ petitions of the appellan
and others treated as departmental appeals fespondent: T

were directed to decide the same in accordance with law

and rules and in light of the judgment delivered in Amir
Zeb’s case.(Copies of writ petitions and judgments are

annexure-D)

That the judgment was communicated to t
respondents in shape of departimental appeal but -t'h_g:‘

same was not decided within the statutory period.(Copyl

of application and judgment are annexure-E)




GROUNDS:
A.

O

That being aggrieved the appellants prefer this appeal on

the following grounds amongst others inter-alia.

That actions and inactions of the respondents are
violative of the constitution and the relevant laws laid
down for the purpose, hence needs interference of this

august Court.

That the appellant has a  poor financial backgroﬁﬁé’

and served the department for long considerable perioc_,

with the 'hopes of further benefits after retirement but thgéé‘;
respondents did not  observe the prescribed rules'i :

regulations and denied the benefits in shape of pensioﬁ. ‘

to the appellant.

That the issue in hand has now already been decided b‘ _
this august court through a similar similar nature ca$"~

hence the appellant deserve for the same treatment. =

It is, therefore, humbly prayed that On acceptance of rhz :
appeal the impugned Orders dated: 30.07.2012 regarding non
sanctioning after retirement benefits i-e pension and gratuity of
appellant may kindly be set aside and the appellant may kindly
be awarded pension and gratuity etc of appellant of his servicc
with all back benefits of after retirement of service. |
o .
Any other relief which this august Court deems appropr 1ate

may kindly be awarded to meet the ends of justice.

Appellant
S
Hazrat Ghu lam
Through
Shams ul Hadi

Dated:26/01/2018 Advocate, Peshawar.




TRIBUNAL, PESHAWAR

Service Appeal No. fl__ /2018.
Hazrat Ghulam................. BTSSRSO Appellant %j
VERSUS '
District Education Officer (M) Bunir and others...... Respondents : .
) AFFIDAVIT

I, Shams ul Hadi, Advocate, Peshawar do hereby as pei‘:

declare that the contents of the Service Appeal are true ja.nc*“ '

correct to the best of my knowledge and belief and nothiri'g has”

been concealed from this Hon’ble Court.
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. BEFORE THE HON’BLE KHYBER pPAKHTOON KHWA SERVICE
TRIBUNAL, PESHAWAR. ..

Service Appeal No. /2018,

ADDRESSES OF THE PARTIES

APPELLANT: i

Hazrat Ghulam S/o Mandrai

R/o V111age Gulono Bowray Chagharzay District Bunir
Cell No. |

RESPONDENTS:

1. District Ed’ucat;ion Officer(male) Bunir.

2. Director, Ele:fmentary & Secondary Education Khy'bez
Pakhtunkhwa,;Peshawar. o

3. District Account Officer, Bunir.

4. Accountant General Khyber Pakhtunkhwa, Peshawar.

5. The Government of Khyber Pakhtunkhwa through Secretary

Educa’uon, Civil Secretariat, Peshawar.

| Through o —
' Shams ul Hadi ';

:;:

Dated: 26/01/2p18 Advocate, Peshawar.
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Better copy page No.7

Exccutive d!Sll‘lCl of! ﬁcu
Schools'and Literacy Buner
No. 6721 F.No.C-1V File.
' Dated .3/12/2002.

To,

The Director,
(Schools and Literacy)
. NWFP Peshawar \

: Subject:-REQ UEST FOR REGULAR APPOINTMENT FOR CHOWKIDAR

Memo :-
Kindly refer your letter No.485/ _ -20 /C-1V dated 5-11-2002 on the subject
cited above. |
RN ) | . .
Mr.Noof " Zada, Samiul Hag, Hazrat Ghulam and Raham Gul were appointed as
regutar chowkidar , by the Sub Divisional l‘dLl(.dll()l’l Officer (M) Daggar Buner vide

his Iinds, Nos. 3785-88 dated 5-7-92, No 4334 36 dated 20-7-92 and No.4771-73

dated 10-8-92.

Their services were converted into contract without stating any reason for

contract Sub Divisional Education Officer (M) Daggar Endst; No.8442-44 dated 31-

©12-92 in negligence and thus their posts on which they are workmg were converted

into contract and are still working on contract posts.

Therefore you arc requested to approach the finance Department kindly to
convert these contract posts into regular posts again since their appointment 50 that

their services on regular post can be regularized pleasc.

EXECUTIVE DISTRICT OFFICER’
SCHOOLS AND. LITERACY BUNER
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Better copy page No.8

Executive district o[‘i‘i&c‘é'rn""
Schools and L.iteracy Buner
No.1062 dated 15/2/2003.

The Director (Schools and Lilci‘acy)
NWFP ,Pcshawar.

Subject :- CONVERSION OF CONTRACT POSTS OF THE LAB : ATTENDANT
JCHOWKIDAR INTO REGULAR IN BPS NO.FOR THE
Memo:- PURPOSES OF ADJUSTMENT OF CHOWKIDAR (REGULAR NO.i

Kindly refer your office Endst: No.57-59/__ 20/ ¢-IV Cont; dated]-2-2003 on the
subject cited above. : -
Mr.Noor Zada, Samiul Haq, Hazrat Ghulam and Raham Gul were appointed as
regular chowkidar , by the Sub Divisioﬁal Education Officer (M) Daggar Buner vide
his £ndst, Nos. 3783-88 dated 5-7-92, No0.4334-36 dated 20-7—§2 and No.4771-73
dated 10-8-1992. ‘

| Their services were converted into contract without stating any reason for
contract post vide Sub Divisional " Education Officer (M) Daggar
KXXXKXXXKXXXXXXXX xXX Lndst No.§442-44 dated 31-12-92 in negligence and Mr.
Afreen khan was performing at sub divisional Fducation Officer at that ime and thus
their posts on which they are working, we%re converted into contract and arc still

working on contract posts.

Therefore you are requested 1o approach the finance Department to kindly
convert these contract posts into regular posts again since their appointment SO that
their services on regular post can be regularized and these poor officials can get rid of

this difficulty .

EXECUTIVE DISTRICT OFFICER
SCHOOLS AND LITERACY BUNER

e
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Better copy of page 1n0.9
l
OFFICE OF THE EXECUTIVE L)ISI"I'RI(."I'
OQFFICER SCHOOLS AN Li']'l;R]f\(.‘Y BUNLER
No. /Conversion/ADO/ st
Dated Buner the, 6/ 7/ 2004/
’ f

The Section officer. :
Budget and accounts !
Schools & Literacy Deptt. !

Govt of NWFP, Peshawar. |
Subject: Draft summary for conversion of contract into regular for the purpose of
adjustment for Class-1V into regular, fl

B ——
et ————

e g e
et e e

Memo:- . |
Reference your Memo: .»\’O.SO(B&A)/.?--JI 171/03/Buner 14.6.2004. on the subject noted

ubove.
I is requested that the fotlowing chowkidar were appointed on| regular of the

S.D.E.O(M) Buner vide his Office Memo: No- noted against euch. r
|
.f

No Name Schools where No & Date of Remarks
Appointed appointment Order|
!
[ Noor Zada Chowkidar  GPS Namdar 3785-88 dt 51711992
2 Samiul Hag—do--  GPSNo.2 Sura 4334-36 dt 20/7/1992
3 Hazrat Ghulam—do-- GPS Bela. 4771-73 dt 10/8/1992
4 Rahim Gul—do--- G PSChalandri 4771-73 dt 10/8:’1?92

. : , : -
But the appoiniment of the above mentioned chowkidar were held in ’abe.vam-e one 1o the of
the insiruction of Gowt of NWFP Education Depit: vide 8.0 (G __ _/6-14 dated 30/6:] 992
through the Director of Education NWFEP Peshawar Endorsed vide his ( )[ﬁlcv Memo:No.984-1041
dated 6/171992. FI
|
I is worth mentioning that contract Policy regarding the uppii: of| chowkidur of Primary
Education was applicable w.e.f 4 1171992 as per decision of the cabinat |
Keeping the receipt of instructions in view, it was no certain from wh_rich date contract policy
would be applicable. therefore ihe held in abeyance of orders and appoimme}m was in good faith.

Keeping the above factual position in view i1y apparent that neithen the ___ the afficialy
are in faull. However iheir appuintment on regular basis and w.c.f the date of their appointment on
regular besis.

All the four posts chowkidar needs 10 be [fram coniract m! reguiar _ o _and
following financial implications will be involved 1o be incurred,

- erm_ g e - - . w— . e A s vm b e o = - -
ze_ T T = T L S

f
____ H4/6:2004 Allowances due 10 30/6°2004, Tutal Drawn dn_’ﬁ'erem.v.,
; : ' _ '
_4544/- 381024/~ 1243568/904800/40768.
|
tndst 7999-8001 f
EXECUTIVE DISTRICT OFF. ICER
- SCHOOLS AND LITE RACY BUNER
Copy of the above is forwarded for information (o the.- |'
I'
Director schools and literacy NWEFP Peshawar. |
District Coordination Officer Buner at Daggar. [
___ _officer v Govt of NWFEP Finance Deptt: Peshawar with the refer tojhis
No T Na BOV/FS/I-6/2003/2004/415/ Primary dated 15/5/2004. 7/% e
. i

~ |
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| Fay | **'-w'*m‘ | . BD600? ~DY DISTT DFFICER EQU BUNIRY &7
. _“:“0035 QT s *Buckie*w*-—----r . Hi n'--Eﬂm:atiun* Schools e W
N : HAZRAT GHULARM it NTN { * '
| D CHOUKIDAR | S \ 14
| "Mo. 1510147341521 : ' 6104 e :
- htewswvfe M/ Contract I E‘?m DIDA00? | ~13 T
: U ar gawrac L k.‘ - "
B PAYS~A’§B*»LLW§ , - e e
| 0001~Basic Pay . e ?,500 08
B 1300-House Rent Alluwance ) 87:. 00
| 1810-Convey Allowance 2005 : _ g50. 00
| 1300-Medical Allowance ’ , 1,000. 00
t 1916-Dress/ Unifore Allowance b 100. 00- -
.- 1947-Washing Allowance ~p ~100.00 -
: 1411 -Campan Allow 20%. (1-15) \‘-\ , . g2
N 1948-Adhoc Allowance 20100 50X | . 2,295. 00
{ 1 go—ﬁdhgc Relée:l?llo& 2011 , | ’ 176330080
N~ TOSS 0 dwan ) , i o winmai
% " - DEQUETIONG e ances e MG -—%l——-—-
. )
f '  cHF Balance 3/120.00 L Subre: 312. 00
A 34901 -Banevolent Fund I ~ 120. 00
i 3411-Addl Oroup Insurance 13,00
, 3 04-Group Insurance ﬁsa.oo
(o Total Deductions 493700
E : NET Amoumf am;wir' 297,00
QUALIFYING SERVICE o, FPlO .
o e ¥ vota:
b - 0o Mf ot Jos2 Pag{ient through D00,
. onthe, O rore e s+ | e i
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o OFFICE OF THE ACCOUNTANT GENE/ !, NWEP PE}S‘H—A WAR,
Nc H—?4(113)/RBPS-7006-07/Prav Central Correspaiis fiied ?3 c;', ’ ‘afed R0 2-2 70()8

Copy of the above s forwarded for v:jormatmn and ne cessa'y
-action to all concerned. ’

1. All DAOs/AAOs in NWFP. P .
2. All Payrolls Section (L} ST oo :
3.  PAsto DAGs. I
' S . . N REPER A K
’ i rll f ) -‘ . . . .':. B ;.},‘ )."-'-_ ..
B { . ! \r'{ ’ " s .:‘;:' ,’ - " _,.:. - ~ "‘ "

.Aa.,.ti‘. .sm.ozzm‘:... ojjwer (HAS,
- NWFP Peshawar
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Mfizg. ofthe . .
Accountitnt General. .
Khybbr pPakhtinkhwa: Peshawar

phone: 091- 921 1915 Tt
- rperT T e ey "-.v.\ ' 1‘-'»' - o
/COrrp /"011 1:!.' VS SR Dated.: 24-01-2012 . §
v ' ' N s: )
The Secratary, %
to.Gavt: of Khwyber Pa;chtun!chwa, g 4
JNnance Depariment fRegu[at;an Wxng} \ i o
bjeot: _AWARD QF. gFGULAR BPS-1 TO cmsc: ass-ir] > . T .
Kindly y- refer o your office lotter in Urdu vide No: B.Q-1/ 1-22/ $0-2008/FD . ,%'.. , ;
. -k e X .
,.galed 20/ 01/2008 and letter containing c.lar;fu:atton vide No.J. D(.SF-]]Miss/ 2008} dated: 4
. NS/ 07/2009 on the above subject. ) .
. . . Pclicy jor appointment of class ~Iv_on } xed salary was mtroduoed w.e.f °
5 fﬂ: 04/11/1992 hcnce several rlas=-1'u wire working ageinst the contract -post on ﬁxed !
1 ;.,...'- e =g .
! ! a!'u‘\l sl in the refer letter thsy ﬁr.,'_- varg, L qularized [r;?f{i“ihf_ 'glat: 0.1: the"’ f rst E -
i vopvmg}‘(p_‘.cnl w‘r_}}our cny QTeal.. o - 8
‘ Iu [u;htf c j‘ Eoucy D003, their jory WAS firecjust | like @ regular meto yeo, Jr rom ths ¥
i B %.‘
: (late nf uuhul ap omtmcnf wlt.hout any crrear of par prior to 01 / 07/2008, ?wwex)er wiule CFo
‘ -fumg el aamrv ohi.. ;uuoc.nnq pmnw -\eer’ cla.-g «.u.an, that whethr'r :; .
' © 1) ' The emplo yees appomicd prior tu 31/ 12 /"001 ¥ amng qw:hﬁcatwn over . ; »
and aboue the -)rcscnbcd quazg' cacien are ﬂnu(l :d jor adiance increments in lightef - i
- para-3 pay Revision 1992 . -
gy . Thelk mploye2s regularized in the rft }- letlar from [hu date of 'rut},g;,,,‘ §
A 9 dppomtment und appom.ted pru:r 0 01/ 07/ ”6«}7 are entitled far up-gra.dauon in light. 3 .
b ~ - b “
) : M“”of Gc: wm! up gradnixon order ‘nide 1 uour oﬂ“ oo elter No.FKD/ SO(TR)?-J/ 2007 dated: % - ]
B4 f . 01/07/2007. : . : -3 N
:l"' % ;;;; 'Jub affice is: of the view that as the mployees have been rcgula.nzed om0 3\ .
¢ A € .
: Whe date of tlwlr tmha! appomtment hghce tho! y ae ¢ entitled for the bensfit of ineremznts, g
isions and u —q sg\lahon allowed from time 1o lime. as general on notumat basis but ne :
5 - M & -1
Woaear is admissidie. prigric 01/07/2C04. ¢ B
X cm——— . T ot
‘The vieivs of this office if cofrect.may iindiy be cortfurmed, . ’
’1""" e i W 9 VS e o rnan 3 Ve s IRART wr e AT R u_..-#‘l‘l" . ﬁ M
g Ao _(J/ ; L
' . . L_-" K g Arx‘crom - fé' e -
. vt ¥
"’) / t ',: o
$, .
PR ) ) \. l’- . . ' . 4_ —-@ .c
" . ) ' .-""".—*'t-;-:-" -~1~I4~w:-- --: "":‘":"t"' ve -i”‘.‘l" .‘: LI
‘ e L PO '

‘ . .
[ vh

J ’ e F oo~ DI L oe - ETe ML L
-Q e w N PRI
. ..3: o .
+ .

I

R A - A L

..
1t ma b

",
.

i
4

stz




Better copy of page No.12

Office of the
Accountant General
Khyber pakhtunkhwa Peshawar’
Phone :091-9211915

No-Had/Fixed Employee/Corrp-/2011-12/___ ‘ Dated 24-01-2012.

1o,
The Secretury
To. Govi of Khyber pakhtunkhwa,
Finance Department (Regulation Wing)

Subject: AWARD Of" REGULAR BPS-1 TO CLASS.

ANy AL A e A I e rrren

K::ndly refer to your office letter in urdu vide No. B.0-1/1-22/80-2008/FD dated. 29/01/2008.
And letrer containing clarification vide FI/SR-1) Miss/2008 dated 13/07/2009 on the above subject.

Polivy for appointment of class-1V on fixed salary was infroduced w e f 041171992, hence
several class-1V were working against the contract post on fixed salary. till in the refer letier they

first were regularized from the dule of their first appointment without any arrear.

In the light of policy . 2003 . their-pay was just like a regular employee from the date of initial

appoiniment without any darrear of pay prior 1o 01{()7.’2008, however while fixing their salary the

Jollowing points need clarification that whether.

1) The employee appointed prior (o 31712/2001 having qualification over und above the
prescribed qualification are entitled for advance iﬁcrement.s' in light of para-3 pay Revision-
1991.

2) The Employee regularized in the refer letter jrom the date of initial appointment aned
appointed prior 1o 01707 2007 are en!illedﬁn' up-gradation in light of General up-gradarion

order vide your office lener No.F1D:SO (I'R] 7-2,2007 dated:01,072007.

This office is of the view thal as the employee have been regularized from the dale of
their initial appointinent hence they are emirléd_:fbr the benefits of increments, revisions and up-
gradation allowed from time 1o time as general on national basis but no arréar is admissible
prior 10 01707,2008.

The views of this office if correct may be confirmed.

ACCOUNTS OFFICER (1IAD)

ct-c




OFICE OF THE ENECHITIVE I)l\l.l{l( FOPITCER FILEM: & .\l'('()l\'l)z\l{\ EOUCATION
iNlt\'l R

CNANCTION,

Sanction is hm.by aceorded 1o.the grant of retirement from service on altaining the age

. of supernnuation in R/0 Nazreat Ghubtuu Contract Chowkidar GUS Baila with cffcet from

02012 as forwarded by the Deputy District Olhwr Male Primary Buncr w/r (o his letteg
No. 603 dated 20/0672012,

NOTE: . - . ,
Sanction of Retirement without pension and gratuity. only for CPF cie.

(A MUBAMMAD KITAN)
EXECUTIVE DISTRICT OFFICER
ELEMENTARY & SECONDARY
FIMICATHON BUNER

[ mlsl '\!u/od(;// Nn 23N Nob

1haed. %04 5)‘.‘.101 2.
Copy bwwarded for mtuination 1o the: - A
Dy District ORicer (M) Pry: Buner w/r (o o his oilice mema No. us abowve,

[
2. Distriet Accouns Oftieer Buncr. .
|

T \|-‘«Zn lﬂ\}? l)u\mﬁ' ), Zf (4 '

3. Ofmicial Coneeraed.
Bt EDO toeal office,
ELENIENTARY & SCGCONDARY
!.DUCATI(w JUNEL
J — e
/




_ SANTION !

Note: Sanction of without pension and Gratuity only for CPF etc.

@ By

BEE SRE

OFFICE OF THE EXECUTIVE DISTRICT OFFICER ELEMENTARY & SECONDARY EDUCATION BUNIR, .

e e g R v e

! /

Sanction is hereby accorded to the grant of .retirement from service on attaining the age of
superannuation in R/o Raham Gul Contract Chowkedar GPS Chalandry with effect from 30.06.2011 as
forwarded by th.'e Deputy District Officer Male Primary Buner W/r to his letter No.5338-40
dated:20.06.2011. ' :

* W o

Raj Muhammad Khan

RPN

Executive District Officer Elementary and

Secondary Education Bunir. -

Y . . . .
i ad  te,_ tiimes s cacbines i e
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w.p.No./ (B8 'Z:'izom . -

BEFORE THE PESHAWAR HIGH COURT, PESHAWAR

DI 'S

|
|
|
|

. . I
Baghi Shaly 5/0 Alam Shah (lat'él}\/illage & P.O Urmer Payan,

Tehsil & Dist?i'ict, Peshawar

' “......... Petitioner i i | '
| VERSUS | T -

The Gov ll of KPK through SecretarylFinance, Civil Seqretariat,
. - Peshawat KPK. | o

The /\cdqiuntant General Khyber Pakhtunkhwa, Peshawar.
3) Execu tivi‘z Engineer Highway Division, Peshawar. EAN C
| ereecr.. Respondents

]

WIRIT PETITION UNDER ARTICLE 199

o o'gﬁ THE CONSTITUTION OF ISLAMIC | L
R?EPUBLFC OF PAKISTAN, 1973. , :
PRAYER IN WRIT PETITION:
Ozn acceptance of fhis'» Writ Pe'tit,i'oﬁ the office 1 )
 order iNO'.Pcﬂsion.~II[B-3/2012'-B/W~5/.'2013-14 168

dated 5[19.02.2014 may pleasc be set-aside, and an

approp?iate writ may please be issued directing the

- ; T ; . ' o
respondents to finalize the pension case of the
Al ' .




Respectfully Submitted;

1)

.2)

3) |

4)

8

~ Annexure 1C")

] . ‘
other retnedy deemed proper, in the circumstances of

the case may also be allowed

That the H‘etitioner was initiall}'i appointed as Cooly on fixed
pay vide l-iighway Division Peshawar dated 31.12.1995.

| ; . \

i -
That vide [Notification No.13.0,1/1-22/2007,08 dated 29.01 2008

SR

the SQTVlCd’ of the petitioner breught on Regular side w.e.{-

01.07.2008 jand convert to Regular Civil Servant. (Copy of

service boqk is attached as Annexure “A”)

_ !
That ‘the l|pe’ci’cioner vide office order No0.139/6-E dated

+07.02.2013 |retried fforn Governmént Service on attaining the

'\ge of supé‘rannuanon with effect from 06.01.2013. (Office order

dated 07. 06 2013 is attached as Annexure “B“) .

l
|

That the pétitioner thereafter submitted application for pension.
P pp P

|
and or. gratmty from the Assistant Accountant General Office

on 18.11.2013. {Copy of the form dated 18.11.2013 is attached as

i !

That in the jmean time his case for pension was sent and he was

'
waiting [for the finalization of his pension case. That while

preparing his pension papers it 1ilvas objected by the Accountant |

General Office vide No.Pension-11/B-3/2012-13/W-5 2013-14/168

-dated 19.022014. That the Finance Department does not agree

that the services of the fixed servant are entitle for pension w.e.f

o Fa

;
>D

- r
s A —————n 4\

&
-
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IN THE
PESHA

..........

Datp of|hearing_

JUDGMENT SHEET
PESHAWAR HIGH COURT ]
WAR o

JUDICIAL DEPARTMENT ' s

------------------

JUDGMENT

L tabanitie W
)

OO| go\q .

09—

petitiofer adhi_Sholh W 7@“ Bovsodg \am \r@&v -
Respondent \)\uz, %’\ﬂt QJCF—&‘M N\LM\A}O\,\U\L‘L M\ ?&\C‘l |

e fe Jo e Je Ve de K dede de K ok K e ke e

! .
' . : -
NISAR HUSSAIN KHAN,_ J.- “Instant peﬁtfon. has ;
been filed with the following prayer:- . ':
, 4 |
' !
“On acceptance of this writ. petition, . F
the office order No.Pension-l/B-3/2012- ,
B/MW/-5/2013-14/168, dated 19.2.2014 ‘
3 may please bé set aside, and an . '

appropriate writ may please be issued

directing the respondents to finalize '

the pension case of petitioner and he

A




- !be paid his month,iy'pgnsion, or any.
llother remedy deer?'ned broper, in the

circumstances of the case may also be

allowed.”

Pefitioner has averred in his petition

that he was initially appointed as Cooly‘on ﬁxed pay

in Highway Division Peshawar on 31.12.1995 and
1 .
his service was regularized with effect from 1.7.2008

. fa

and u'{timately retired on 6.1.2013 from the

i
| ' .
superapnuation; that his c‘;:ase for grant of pension
|

,,rll;

was pr%:cessed but was objected by the Accountant

" Governlrnent service , on attaining . the age of

N

; Generai office with the plea that the petitioner is not

entitled'i for pension due to lack of -Ffulfilment of

presé.’-iit)ed fength of 'seArvi'ce as a permanent

: employee. He maintained that his similarly placed

.colleagllJes have been extended the benefit of

pension but discriminatory treatment has been

tmeted out fo him, hence thq instant petition.

i
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" benefits.

‘ benefrts

' 5'

. Aci 197!:' he'is not entitle

B
l
|
|

3. . Respondents in Para-5  of their
|

: commer'n{fs have stated that pensionary benefits arfe

-t
v re

not édm%‘ssib!e to the petitioner under the Rules

l

because |he has onfy four\yéars, & month and 4 days

regular slervice on his credit. So by virtue of Finance
Departient letter No.BQO.1/FD/1-22/2008-09, dated
B

!
b

30.7.200&, he is not entitled to the pensionary

o Wy

4. " Learned counsel for petitioner argued that

the re&yi ondents have wrongly discriminated the

v

petitioner whereas his similarly placed colleagues

~ have be?n extended the benefits of pension and by

" virtue c‘»}' Rule 2.3 of West Pakistan Civil Service

Pension!m) Rules 1963, he is entitled for pensionary

L

-

Learned AAG vehemently opposed

' the contentions of learned for petitioner and argued

that m L+ew of Secf:on 19(2) of NWFP Civil Servants

|

d fo pensionary beneflts

/.(f:“‘
__,/’2\
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7.

6.

e S it 1 3 S
. B

We have scanned the entire material

available on file in the light of the arguments of the’

|

fearned ll:ounsel for the parties.
'i

2'

|

Admitted facts of the case are that

 petitiondr was initially appointed as Cooly on fixed

pay i E'Tiighwéy Division, Peshawar on 31.12.1995
. -1 | |

. and his \sewices were reg:lxlarized'With effect from

‘1.7.2008% vide Notification No.B_O.1/1-22/2007-08;
dated: £§.1.2008. Later he was retired from service,

vide offjce order No.139/6-E, dated 7.2.2013 . with
| .

effect from 6.1.2013. After retirement, he filed

\
appliqat};on for pension and gratuity to the

i concem‘;led office of Assisfant Accountant General

on 18.1 "1.2013, which was processed. However, it

am—

was returned on the objection of the Finance

~r.t|

' Departnient that petition'er' did not have prescribed

length of service qualifying him for pension and

gratuity| on his credit, so. was not entitled for

. ! !Ll . ' .
pénsldrlary benefits, vide their letter No. Pension-li/

—€_

N -

5k,
e
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S 1 . |

N ‘ A : _ , : $
1

O i

N

B.3/2012:B /W-5/ 2013-14/ 168, dated 19.2.2014, The

petitioner has'atso raised question of discrimination

in Para-7 df the writ petition and the same has also.

not been specifically denied in their comments and
s P | .

simply stéited that since it pertains to the record,

Y
CE

hence no comments. | .

8 | Toresolve the controversy, Rule 2.3

of West 't"akistan Civil - Setvices Pension Rules,

. 4963, is reproduced herein below:-

~ “Temporary and ofﬁciat'ikq service—Temporary

ant officiating service shall count for pension as . B
;'n jcated below:- » “
(:’)l | ~Giovernm;nt ,séwants bo:fhe on
temporary establishment who have

rendered more than five years Co

g{/ U continuous temporary servibe shall

count such service for the purpose of
pension or gratuity; and : ;
. CFa- rd ‘e

(i) Temporary and ~officiating service

¢
e

followed by confirmation shall also

| o count for pension or gratuity. , ' .
B 2R ey CA-C

v e——
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It is m%nifest from

‘the{ ibid Rule that how temporary
|

. and'officiating service 'shil'fll be counted for pension
and gratuity. It is elaborated in sub-rule(i) that five

years icontinuous temporary service of .a civil

‘
¥

servapt shall count for

the purpose of pension and

' gratuity and by virtue of sub rule(ii) of ibid Rules,

témpor;ivry and officiating service followed by

conﬁrm|ation shall aiso count for pension and
. cEa ’ .

. I
gt,"atuityl

L

| _
9. E In the case of petitioner, he was
;‘A . .

initiaﬂy‘i appointed  on 31,12.1995 ang was

regularized on 29.1.2008 with effect from 1.7.2008

whein he had rendered temporary service for a

continuous period of 12 years and six months
. « Fa 3 . -
followed| by regular service of 4 years and six

' 'montﬁs. By virtue of Rule 2.3 of the Ibid Rules, he
has qualified the présc_ribed requirement for

’rfa’ry benefits  as proVidéd in Weét Pakistan

fe ew ' 'b - = . - !
Civil . Service Pension Rules,

- 1963. Thus the
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1

objection raised by the Finance Department is not

tenable \which is not 'suppo|rted by any Rule or
o
reguiation..
|

R
1
?

10. B Beside that peti]ﬁoner has specifically
ave'rred@in his petition that his s‘imilar!y'placed

co!teagu‘es who were rmt:a!ly appointed on the f:xed

-Il’

. | . .
pay and, later on their _serwces were. regularized,
. P~

have beéen awarded benefit of pension but he has
I
l

been dts!cnmmated The respondents in para-?’ of

:‘n‘

Ithou- comments have nolt specifically demed

a!iegatio}ln of the petitioner and such evasive answer
P ’

~of the ré'ispdndents amounts to admission. In view

H
:
- 1

v ) .

of thev(cc%mmand of Article 25 of the Constitution of

Islamic Republic of Pakistan, 19753, nobody: can be .
'discrimi;%ated on any groun;ﬂ Whatsoever,.with only
~ . o S
gf(ﬁ/ | exc}eptri?}r that an intelligible differentia can be o ’ |
made. Bz}!t it is not the case of respondents her.eir;. It ﬁ
is a "c!e‘zirr case of discrfininatf.on When similarly .
placed p;rsons are ireated differently or d:fferently_
. 4‘ < & ’ff <t ¥

-~
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o

|
|
|

': | |
placedrmie treaied alike. The courts being the
cuvst«:m!:axn| are to safeguard the inalienable nghts of
the citizens as enshn'ned in the Constitution.

L

WheneveL‘ any such infringement of nghts is

brought [to the not:ce of the court, that is to be

D

l B
struck chi_own. Hfrare in the instant case, since
: [}

respondents have not denied discrimination  as

|

_ averred |in the petition, so their act of depriving the

@

AN

. | L J
pertitio,ngr of I;jr‘s pensionary ‘benefits is not
A ! i -
condon%ab!e and|is liable to be struck down.
| |
¢ Fa i . -
10. .Ttlrus by accepting the instant

R

petitiqua, the impugned office order of-respondenté
P |

is setl|aside and they are directed to finalize the
l , i8N

f
L : ‘ -
pensidn case |of petitioner within a period of two

monthls positively.
| ,
e ! ! JUDGE

| | |
Announced! on .

gth bem zom
T

|
¢
!
¢
!
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- UDGMENT SHEET

"IN THE PESHAWAR HIGH CQURT,
MINGORA BENCH (DAR-U L—QAZA), SVVAT
- (Judtczal Departmem)
‘( . §

WP /\’o 123-M0f2015

M uh ammad Afzal & 16 othe; )
- Vs
Govt oj Khiy:ber Paklzfunkh wa & otlzers

. JUDGMENT
Date of hedring: 10.5.2016.

Petitioners:- * (Mohd. _Afral & _others) by
Muhammac'f I/gtam Khan, Advocate, '

Resgondents, (Gavt: of KP.K & others) by Mr.
Sabir Shah AAG.

MUHAMMAI) YQUNIS THANEEM, J.- Through the _

?

instant writ;é petition under Article 199 of the

t

Constitution of .Is;lamic Republic of Pakistan, 1973,

Muhammad Afzal & 17 others, the petitioners have

made a prayer as under:-
)

' iis, there!lfore, humbly prayed that
on:é acceptance of this .writ petition, the
respon}dents may kmdly be directed 1o
gr(mt\r' ﬁer retirement benefits to the
pefztroners in ,.?Impe of pension apd
“other after retirements benefits fqr.
wliric/z the petitioners deserves oe any

\ | otsher're[:'ef which this august Court

C \ dfzfehzs appropriate may kindly be

awarded to meet the ends of justice."
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o :
2. Brief facty o'_f the ¢ase are that petitioners

Lo

‘

| .
were initially appointed as Class-1V Employzes in the

' !
Education Department Malakand. Later on, the
. ! _
provincial govelﬁmerg,t tegularized their services . in
| . R
the year 2012 in view of "Khyber Pakiitunkliwa
; :

Employeé; (Rgg:ylarization of Services) Act, 2009"

and the- petitio;n_ers performed their duties in the

b

. Education Department till attaining the age of
]

|
|

superannuation. Thereafter, the cases of petitioners

! _ _
. for grant of pension were processed, but the saine
| .

were objected; by the 1'pspondeﬂts No. 3 & 4 on the

| |

ground that they did n%)t qualify for pension benefits
|

as they have not completed their tenure/period of

-
i P R
I L] :

[

. . A
service for pension.
| :
-

A -
I

3. . | The respondents were put on notice,
! : -

o,
S

i

;
who submitted their comments, wherein it has been
’l .

mentioned; that though the services of petitiohers had
i

{
been regullariz'ed in view of ibid Regularization Act,

t
:\ but a\‘/err;ed that their pensionary rights would be
c-onsidereid not from their date of appointment, rather
| ' .
i

| } ,
Nawab ' |, MF o - %&7
N I . - i -

e
. -
-
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" would be from the date of their regularization of

, : not. -
service. So, prayed that petitioners are-enfitled for =

T

pensionary benefits due to lack of fulfiliment of

- prescribed length of syrvice,

4. Learned counsel for the petitioners
argued that this matier has already been settled by

their Lordships ‘of the Peshawar High Court, in

W.P. No. 118 of 2044 titled as "Baghi Shah s The
State etc" dccide_éi on 09.9.201'4 and prayed that in ‘vievw.
of the principle;enunciated by their Lordships in the
| above-referred judglﬁeﬁ_t, the insfant writ petition be
aillowed as pfayéd for, as the case of present petitioners

is at par with that of Baghi Shah. » | |
. : {! ;

s. ‘ Tbe learned A.A.G. appearing on behalf
of the official respondents vvehemenﬁy opposed (he
- submissions - .:made" by the leamgd counsel for
petitioners and argued that facts and cir'c;xmstances of

Baghi Shah case are altogether different and are not

A\ attracted to the instant case and supported the assertions

K\l narrated in the comments. : y{
' . A-C

S S | 5%_ >
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o]
writ petition |
directed to ﬁnz_filize the pension cases of petitioners
within two inonﬁhs positively.

Announced

b ,
SR & i |
. 2.8

Argumem,.s heard and record perused,

| , ,,
From the perusai of record it rzveal thar
. g :

Retitioners after from Jate of their initial appointment

b
Were not regularized Jue to one reason or other and

L L o
later admittedly were tegularized. So, in vie

L

W of Rule

2.3 of the Wes!t Pz;ki?tgln Civil Services Pe

| |
[

1963 and the principle laid down in the Baghi Shah’s

nsion Rules,

i
case entitle petitioners {or
|

i

8. Tliius,- in light of above discussion and

pensionary benefits.

I
4

principle settle_id by their Lordships in the above
| | ‘

referred case o‘lif Baghi Shah, petitioners are similarly

i .
placed persons; like Baghi Shah, thus, the instant

S accepted and. the respondents are

Dr: 10.5.2016 |

|
|
|
!
|
|
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2012 P L C (C.S.) 696 \
[Islamabad High Court)

Before Shaukat Aziz Siddigui and Muhammad Anwar Khan Kasi, JJ

and 3 others

Versus

T/.\YYABA HASNAIN and another
" {ntra-Court Appeal No.59 of 2008 in Writ‘ Petition No.!1 of 2008, decided on 2nd February, 2012,

Civii service--- o | ‘

----Conversion .of contract employment into regular one---When any employee on contract was
absorbed, into regular employment and there was ng break in his/her service, then period ol contract .
employment had to be considered for counting length of service {or pcosionary bencltt»--l..n‘ff)loyt:x., l
in the present case, was employed on 29-8-1995 on contract basis for a period ol one ycar. but she 1
. continued performing her duties without any restraining order or Iresh contract and she was
permanently absorbed on 4-2-2000---Rules of Employer (P.1.A.) being non-statutory, ils émployces
would be governed by the principle of "Master and Servant"---Lmployee havipg accepied her
regularization of service on 4-9-2000, she could not take different stand by stating that she had been a
regular employee from the very beginning (date of her appointment on 29-8- 1995)---Period starting- -
from 4-2-2000/date of regularization of her service was less than 10 years---Scrvice Rules of
meloyel (P.1.A.) had clearly mentioned that 10 years' "regular service” would entitle the cmployec -
for pensionary benefits---Apart from the dispute about calculation of service pcrmd the fact lc'dTmunc.d
that writ could not be issued against a corporation in lavour of an employec, where Lhe scrvice rules
. had not been framed with the prior approval of the I'ederal Government and was non-statutory..

PIAC v. Samina Masood PLD 2005 SC 831; PIAC v. Jamalur Rehman Durrani v. bL(.l(.ldtV (o

Government and others PLD 199C SC 719 and PIAC v. Tanweer-ur-Rehman (PLD 2010 GC 676
(listinguished. . "

2002 PLC (C.8.) 225; 1996 SCMR 1185 and 1993 SCMR 609 rel.
At;a Ullah Hakim Kundi [or Appellant. -
| $h. Riaz-ul-Flag for Respondents.

Date of hearing: 21st December, 2011,

JUDGMENT : :

SHAUKAT AZIZ SIDDIQUI, J.—- Through instant, Intra-Court Appeal, appellants ‘(zf’l/\( )
challenged the ‘order dated 18-3-2008, passed by lcarned smt,le Judge, in Writ Petition No.11 of 2008,
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,3 Briel facts, gleaning out from the pleadings of the parties are thal, respondent No.1 (layyuba _
* Hasnain) joined PIAC being Airhostess on 29-8-1995, as contract employee {or a period of one year.,

which ended on 28-8-1996 but she continued performing her duties without any restraining order g
fresh contract. She got married in September, 2004 and availed 18(eighteen) months leave wuh 4
pay. During this period she was blessed with two children due to which, to remain in job be'
difficult for her, therefore, vide application dated 25-4-2007 she applied for early retwrement’ w.c.
1-6-2007. The authorities (PIAC) turned down her request on the ground that period of 10 years\ga
not been completed, due to availing of two years leave without pay, authorities further informcd thal |
her continued length of service was 9-1/2 years. She, without dragging herself into any conlroversy.
continued performing her duties. On completion of requisite period she again applied for retir t.mi.nl on
" 23-1-2008, but this time, her request was declined with observation that period of scrvice ]ms= to he
counted w.e.f. 4-2-2000, the date on which she was permanently absorbed. :

E‘-' L -,
3. Feeling aggrieved she invoked the constitutional jurisdiction of this court by filing Writ Petition, . |
which was allowed vide impugned order, operative paras of which are reproduced herein below:--

Fl
a

“In view of the foregoing, it appears that there is no dispute as to the initial induction of the petitioner,
and the contract for one year. The issue arises what was the position aller the one ycar- contract,
whether the petitioner was converted into regular employment or not. This contention is supported by |

" the respondents' letter dated 10-5-2007, in which the actual service was confitmed to be 9 and hall
years and a further 06 months would indicate completion of 10 years ol actual continuous séivicc
‘w.e.f. 23-11-1995. The petitioner has 10 years continuous service and is entitled to get 1e1uemenl
benefits. There has also been violation of Articles 4 and 25 of the Constitution of the I[slamic’ Republ;c
of Pakistan, 1973 in that to enjoy the protection of ld]W‘ and discrimination deed on sex al(me:

In view of the above the Writ Petition 1s accepled with the divection to the respondents that the
rcqueb‘\ of the petitioner for early retirement be accepted. The parties to bear their own wst 5"

" 4. Learned counsel for appellants vehemently argued and raised following points:---
¥ Wril Petition against PYAC, is not maintainable for the reason that its Rules are non-statutory. ¥ -

* fmpugned order could not have been passed for want of territorial jurisdiction.

- . o'
* Leamed single Judge failed to appreciate the contents of letter dated 14-5-2007, through which |
letter dated 10-5-2007 was superseded and petitioner was nof juslified 10 make any claim {rom the
mistake of facts recorded by the appellants. - -

B

* Period of contract employment, which is more than four years, could not have been t.otmu,d <
towards regular service for the purpose -of retirement and pecuniary benefits, there onder, ""f <

* The impugned order is without jurisdiction. result ol non-adherence to provisions of Iaw and

judgments of court of apex. ‘

Learned counsel placed reliance on cases of, PIAC v, Samina Masood (PLD 2005 SC 831). P!AC

Jamalur Rehman Dwrani v, "Secretary to Government and others (PLD 1990 SC 719) and PIAC v.
" Tanweer-ur-Rehman (PLD 2010 SC 676).

2 of 4 A : 3972015 9:52 PM
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’? Genversely, learned counse! for respondent No.i submits that appellants afe cstopped BY Their
“words and conduct. Exclusion of service spread over more than (our years was tainted with mala {ide
ulterior motives and to malign lady employee. Leamed counsel [urther submits that as per policy
those employees were offered to lake early retirement, who had rendered continued scrvice for pgr
of 10 years or more. From day one of service till applying for retirement, respondent No.1 remgin
on the Pay Roll, so much so, after completing first year, no fresh contract was signed, which f
practical intent and purposes presumed o be regular employment. Learned counsel adds thal elemé
of mala fide has always been looked by superior courts, above technicalities, therefore, Writ Kwas -
maintainable and impugned order is just, lawful and speaking one. Al the end lcarncd counsel prayed
‘for the rejection of appeal and implementation of the order.
6. We have heard the learned counsel for the parties, perused the record and gone through-the
impugned order.

7. This is an admitted fact that respondent No.l remained in continuous service from the date ol her
joining i.e. 29-8-1995, till she applied for premature/early retirement. This is also an admitted position

that on expiry of ¢ontract employment on 28-8-1996, no fresh conlract was oflered by the emploiy’cr -

and accepted by the employee, and that, date of her absorption is 4-2-2000. Respondent No.1 mouircd
an application dated 25-4-2007 for early retirement in accord with optional "Early Retirement Policy”
(for permanent female cabin crew), circulated vide Circular No.29/2006, dated 28-4-2006. Appellant
. (PIAC) declined her request vide letter Ref. No HRM/(FS)/P54559/2007, dated 10-5-2007.
contents of same are reproduced herein below:--- .
"REQUEST FOR EARLY RETIREMENT.
R=ference your apialication dated 25-4-2007 for early retirement with effect [rom 1-6-2007. "
You were appointed on 23-11-1995 and you have completed 11-1/2 years of service. -

. During this period you have availed two (2) yeats leave withoul pay as such your actual service comes
to 9-1/2 years. (Emphasis underlined)

Since you have not completed 10 years of actual service, therefore, as per rules your request for early
retirement cannot be considered.”

This letter was followed by letter Ref. No.HRM/(FS)/P54559/2007, contents of which read as
under:--- : : : : :

. "Reflerence our letter No.l-HRM~(FS)/P-54559/2007. dated 10-5-2007 on Lhe above subjecl.

“

On scrutiny of your personal file it has revealed that you were appoioted on 23-11-1995 on contl";}cl
and permanently been absorbed with effect from 4-2-2000, therefore, your seniority will reckon with
effect from 4-2-2000 as such you have completed only 5 years and 6 months service (excluding LWP
of 1 year and 9 months). . 2

In view of the above yowr request for early retirement czl,nnot be considered.”

‘N

8.1t is important to note that despite issuance of letler dated 14-5-2007. letler dated 10-5-2007 *

. . . . - - . ¥
wes never withdrawn and even, it is nowhere recorded that latter was issued in supersession of carlier.

~C
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9. On the principle of locus potentiae, it was submitted by, the cot asel for respondent that v4

right was accrued in her favour which could not have been taken away (hrough arbitrai

colourable exercise of the Authority. 1t is the case of appellant itself that contract employmen{ we

convertiblc into regular and this benefit was extended to respondent No.1 by way ol her absorption on @

4-2-2000. 1 is well settled law, with the mandate of dictums of the Court of apex that, when any

. employee on contract is absorbed into regular employment, and there is no break in his/her service. !

then period on contract employment has o be considered for counting length of service Tor pensionary .- .

benefits etc. In this regard, guidance has been sought from the cases reported as 2002 PLC (C.S.) 225.

1996 SCMR. 1185'and 1993 SCMR 609. )

10. On the point of contract employment the learned counsel for appellants relied on the case of
Jamalur Rehman Durrani (PLD 1990 SC 719). With utmost reverence, it is being observed thal facts
and circumstances of said case are quite different to the case in hand, moreover careful pcrusal of
judgmerit in above case shows that observations recorded therein support the case ol respondent No.1
. instead of appellants. Similarly, judgment, in case of PIAC v. Samina Masood (PLD 2005 SC 831).
does not support the contentions of the Jearned counsel. As per, dictum laid down in casc of PIAC v. -
Tanveer-ur-Rahiman (PLD 2010 SC 676) is concerned, honourable Supreme Court, dcclared that;-,

| ) a
(iii) PIAC is performing its functions in connection with the affairs of the Federation. o

~(iv) Bul, since services of employees were governed by the contract exceuted between both the
. parties and not by Statutory Rules framed under section 30 of PIAC, Act 1956, with prior approval of
Federa] Government therefore, they would be governed by (he principle of " Master and Servant®.

11." Admitiedly, rules of PIA are non-statutory and, therefore, the employees ol the PIAC would be
governed by the principle of Master and Servant. The dispute between the parties is regarding terms
and conditions of service. The appellant calculated her service as less than 10 years which is n':o_l- H
pensionable service, on the other hand respondent emphasizes that she had completed more than 107
years' service and is entitled for the pensionary benefits. Worth mentioning point over here is that her
scrvices were regularized on 4-2-2000 which was accepled by her without objection at that time and
therefore at this stage, the respondent cannot take a different stand by stating that she had been «

regular employee from the very beginning. This perjod starting from 4-2-2000 is less than 10 years.

The rules of PIA clearly mention that 10 years regular service entitles the employee lor pcnsioﬁary ,
benefits, but apart from the dispute about .calculation of service period, the fact remains (hat *writ 3
cannol be issued ‘against a Corporation in favour of an employec where the service rules havenot
been framed with the prior approval of the Federal Govt. and are non-statutory. o

Keepiug in view the above, the appeal is accepled and order dated 18-3-2008 passed on Petition
No.11, is set aside, leaving the parties to bear their own cosls. ' ' '

- H.B.T./43/1sl.

Appeal accepted.
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2012 P L, C(C.S.) 1335

(L.ahore High Court]

Before Rauf Ahmad Sheikh, J

Versus

'ENGiNEER-IN—CHIEF ENC BRANCH, (GHQ), RAWALPINDI and another .

Weil Petition No.2636 of 2010, decided on 30th January, 2012,

(a) Constitution of Pakistan---

——-Arts. 199, 25 & 212---Constitutional pctition---Maimainability---Civil service---Petitioner sought -
direction of the High court to the effect that the A,uthoriﬁes consider service rendered by him belore
his regularization towards his pay and pension---Validity---Government scrvant, i he remains
continuously in service without break, had the right that the same period be counted towards pay.
pension and promotion, but not seniority---Contention of the authorities that the Constitutional
petition was barred under Art.212 of the Constitution was not correcl as the petitioner was nol treated

- equally with another employee who was placed under slimila: circumstances, and his right’ (o equal

{reatment under Art.25 of the Constitution stood infringed and, therelore, be could invoke the

.Constitutional jurisdiction of the High Court---High Cout directed the authorities to count the service

rendered by the petitioner prior lo regularization and benefits thereof be given to him--
Constitutional petition was allowed, accordingly. '

.

2005 SCMR 100 and 2002 SCMR 574 rel.

b .
EET S I

(b) Civil Procedure Code (V of 1908)—-

Q. 1, R.9---Constitution of Pakistan, Arl.199---Constitutional petition---Misjoindet/non-joinder of

necessary parties---Effec*---Civil service---Petition for misjoinder and non-joinder ol parties as "

provided %uidc? O, R.9 othe C.P.C. was not bad---Petitioner who otherwise proved that he had been
treated with discrimination and had been illegally deprived of benefit which was due to him for his

continuous government se-vice should not be non-suited and his petition should not be knocked down
for technical reasons. | ‘ '

2003 SCMR 318 ref, '

(c¢) Administration of justice---

—---'I'echnica'li!ies should not hamper the course of justice and may not be used to create hurdles in the
way of admiaistraticn of substantial justice. [p. 1338} D '

Muhammad Ramzan Khan (or Petitioner.
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. —ﬂ/@.«y/ Maqboo! Hussain for Respondents. L( i
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'ORDER

. RAUF AIMAD SHEIKH, J.--- The petitioner has p:rayecl that inaction on part of respg
consider the service rendered by him w.e.f. 17-2-1979 to 8-5-1987 towards his pay and pe ~

~ dechired as illegal and they be directed to consider the same for the above mentioned purposes. It Was ~
stated that the petitioner was appointed as Casual Labi?urcr under the respondents on 17-2-1979 and
throughout his service worked as Oil Engine Driver and his service was up o the mark and
satisfaction of his superiors. He was given appoiniment letter on 27-4-1987 but his previous
scrvice was not counted towards pay and pension so he made repeated requests from time 10 time but

- the respondents did not accept his genuine demand without giving any response and passing any ordcr.
It was contended that Sher Zaman and Musaddaq Khatid, whose services were also regularized like - -
the services of the petitioner, were given the benefit of addition of the service rgndercd prior (0
regularization towards pay and pension but in his case the said benefit has been withheld and as such
he has not been treated equally with the said employees so his fundamental right as guarantecd under =
Article-25 of the Constitution of Islamic Republic of Pakistan. 1973 has been infringed. With these
averments an order as stated above has been prayed for. '

2.. The respondents contended that the petition was nol maintainable in its present form; that the

same was bad for non joinder of necessary parties; thal the same is not maintainable .under Article

199¢3) of the Constitution of Islamic Republic of Pakistan, 1973; that petitioner was appointed as -~ -
-casual labourer (RTE) in 1987 sé his salary and pension would be determined from the datc of joining

the service; that his previous appointment w.e.{. 17-2-1979 was purely of casual nature so the same

cannol be counted towards pension and pay as the same is not verified from the Audit and pay Biils: ©

{hat the petitioner was informed through letter dated 20-7-2009 that his rcquest cannot be aceeded to

and other points mentioned by him were also repelled; that the case of the persons mentioned in the
petition was different from that of the petitioner, who was casual labourer appointed on a project and

that under the rules. he could have not been given the benefit prayed for. i

3. The learned counsel for the petitioner has reiterated the above contentions and vehemently =~
‘contended that the petition had continuous service 10 his credit w.e.l. 17-2-1979; that there was no
break in his service and he has performed the duties satisfactorily through out his career: that ,-jf.“‘
doubt the seniority cannot be given to him w.e.f. 17-2-1979 but he is entitled to pay and pengiofx ’
benefit for the period prior to his regularization as was given to other employees, who also started
career as casual labourers but their services were | subsequently regularized. In support of the
contentions raised reliance is placed on 2005 SCMR 1q0 and 2002 SCMR 574.

4. In the comments the respondentsshave contended that the petition is harred under Article 212
of the Constitution of Islamic Republic of Pakistan, 1973; that the petition is not in proper form and
he Federal Government could have been impleaded only through Secretary to the Government of
Pakistan Ministry’ of Defence; that the petitioner cannot take benefit of the services rendercd: ax
casual labourer on a project;’ that Sher Zaman eic. were working against Permanent posts so after”
regularizition they were given the benefit of the previous service and that the petitioner was a daily
wager prior to regularization of his service so can claim benefit for the said period.

5. At the oulset the learned Standing Counse! has conceded (hat the service of the pctitionér s

governed by the Civil Servants Act as was clearly mentioned in his appointment letter Annexure 14"
bul contended that he had performed his duties as casual labourer belore regularization ol his service

F, o
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dw he. cannot take benefit of the service rendered ad C.L. The appointmant letter docs sho ( h:s
S

ial3 ’

Ervice would be governed by the Civil Servants Act, 1973 and rules made (here-under so the petition
is not harred under Article 199(3) of the Constitution of [slamic Republic of Pakistan, 1973. IL:is an
admitted [act that he has been performing duties regularly w.e.f. 17-2-1979. This fact is fortilied from
the employment certificate Annexure “E" and cerumale Annexure "1D". 1t is not denied that he by
been regularly and continuously wonkmg w.e.f. 17-2-1979. Sher Zaman son ol Gul Zaman, who #
also working as casual labourer (RTE) was regularized w.e.f. March, 1987 and admittedly he hasbe
given benefit of his previous service rendered prior 1o regularization. §[ the Government Se
withoul break continuously remains in service then after regularization he has the right that thezsa
be counted towards pay, pension and promotion but not for seniority. In this respect reliance is placed
on 2002 SCMR 574. The learned Standing Counsel has vehemently contended thal under Article 212

" of the Constitution of Islamic Republic of Pakistan, 1973 the writ petition is not maintainable and the

petitioner should seek remedy before the Federal Service Tribunal. 1t is proved on record that the
pelitioner was not treated equally with Sher 'Zaman, who was placed under similar circumstances so
his right of equal treatment as provided under Article 25 of the Constitution stands infringed and
he can invoke the constitutional jurisdiction of this Court. It is not denied that respondents are the
authority and appellate authority of the petitioner. According to him he has been making requests ime ~ .
and again but they have shelved the application without passing any order although this contention
appears to be ill-founded in view of letter dated 20-7-2009 but even on- rejection of this request, he
has cause of action. No petition is bad for mis-joinder and non-joinder of partics as provided under

"'Order 1, Rule 9 C.P.C. The concerned authorities, who were competent Lo pass appropriate order 10

accordance with law, had failed to perform their duties so the petitioner rightly opted (o file a petition
apainst them. Jt is true that under section 79 of C.P.C., the Federal Government can sue and be sucd
as Federal Government of Pakistan through Secretary of the Government but in this case the |
pe.itioner has confined his grievance against respondents Nos.1 and 2 i.e. the aulhority and dppe"dLL
authority in his case. It is an established law that the technicalitics should not hamper the course ol
justice and may not be used to create hurdles in way of administration of substantial Jusmu:- The..
petitioner, who has otherwise proved that he has been treated with discrimination and has’ llleg‘llly
been deprived of the benefit, which is due to him for spotless and continuous service of 8 years prior

" to his regularization should not be non-suited and his petition should not be knocked down [or

technical reason i.e, form of the petition. In this aspect reliance is placed on 2003 SCMR 318. For the
foregoing reasons, the petition is accepted and respondents are directed to count the service rendered
by the petitioner prior to his regularization as has been done in case of Sher Zaman elc. and all ..
benefits be given to him in the like manner. '

K.M.Z/M-110/L | " Petition allowed. SO

.3
..
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IN THE PESHAWAR HIGH COURT,
PESHAWAR, :

{Judicial Department],’
Writ Petition No.2246-P/2016

Date of hearing:~ 22.06.2017

Petitioner(s):- Rizwanulla . Khalid Reh vocate

Réspondent (s):-By Syed Qaisar Ali Shah AAG.
JUDGMENT

ROOH-UL-AMIN KHAN, J:- Through this common

judgment, we, propose to decide the following writ petitions
as identical questiohs of law and facts are involved therein:-

Writ Petition No.2246-P/2016

Rizwan Ullah Vs Govt

Writ Petition No.290/2016

Haq Nawaz Vs Govt

Writ Petition No.3061-P/2015

Mehrab Gul Vs Govt ' ‘

Writ Petition No.1084-P/2017 L

Saadullah Khan Vs Govt '

Writ Petition No.1281-P/2016

Naimatuliah Vs Govt.

Writ Petition No.1626-P/2015

Shafiq ur Rehman Vs Govt

Writ Petition No.1861-P/2016

Siyal Khan Vs Govt

Writ Petition No.2177-P/2016

Hamidullah Khan Vs Govt

Writ Petition No.3373-P/2016

Anderaf Gul Vs Govt :

Writ Petition No.286-P/2016

Basir Azam Vs Gowvt

Writ Petition No.2868-P/2016

Gulistan Khan Vs Gowt

Writ Petition No.3226-P/2016 ' LY o
~ Ashiq Ali Vs Govt : :

Writ Petition No.4623-P/2016 ' : o '

Said Mali Khan Vs Govt -

Writ Petition No.4924-P/2016

Malik Wali ur Rehman Vs Govt

Writ Petition No.457-P/2016 - .,
Liaq Shah Vs Govt ' : M <

WIMANArANAS 3 e




Boagi - 2 | |
Fog o A S
Writ Petition No.4923-P/2016
Gul Zarin Vs Govt

Writ Petition No.4086-P/2016
Hayat Hussain Vs Govt

Writ Petition No.3203-P/2016
Muhammad Rehman Vs Govt
Writ Petition No.4179-P/2015
Mian Asfandyar Vs Govt
Writ Petition No.181-D/2017
Parveen Begum Vs Gowt.

" Writ Petition No.2876-P/2014

Sher Ali Vs Govt

Writ Petition No.501-P/2016
Fazal Khan Vs Govt

Writ Petition No.2064-P/2016
Rahim Shah Vs Govt

Writ Petition No.4683-P/2016
Abdul Qadeer Vs Govt

Writ Petition No.3451-P/2016
Nisar Bacha Vs Govt :
Writ Petition No.3071-D/2016
Shah Jehan etc Vs Govt. .
Writ Petition No.3368-P/2016
Abdul Ghaffar Vs Govt

Writ Petition No.3639-P/2016
Nadar Khan Vs Govt

- Writ Petition No.3367-P/2016 ' ‘

Syed Muzarab Shah Vs Govt
Writ Petition No.3369-P/2016
Muhammad Faiq Vs Govt
Writ Petition No.3370-P/2016
Syed Man Shah Vs Govt

Writ Petition No.590-P/2017
Rab Nawaz Khan Vs Govt
Writ Petition No.204-P/2017
Zahir Shah Vs Govt

Writ Petition No.1072-P/2017
Noor Zada Vs Govt

Writ Petition No.337-D/2014
Ali Man Shah Vs Govt

Writ Petition No.724-D/2016
Ghulam Shabir Vs Govt

Writ Petition No.651-D/2016
Syeda Allah Wasaye Vs Govt

. Writ Petition No.515-D/2016

Rab Nawaz Vs Govt

Writ Petition No.2-D/2015

Muhammad Jaffar Vs Govt O-% -
Writ Petition No.278-D/2017 -

Rashid Ahmad Vs Gomal University

Writ Petition No.31-D/2017 :
Mehmood ul Hassan Vs Govt o 2
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' Writ Petition No.880-D/2016

Abdul Rashid Vs Govt

Writ Petition No0.94-D/2016
Rab Nawaz Vs Govt -
Writ Petition No.399-D/2014
Bibi Amna Vs Govt

Writ Petition No.410-D/2016
Rehmatullah Vs Mst. Azra Bibi
Writ Petition No.1397-P/2014
Azam Khan Vs Govt

Writ Petition No.1396-P/2014
Roshan Din Vs Govt

Writ Petition No.620-P/2015
‘Saleem Khan Vs Govt

Writ Petition No.376-P/2015
Muhammad Ramzan Vs Govt
Writ Petition No.843-P/2015
Lachi Khan Vs Govt

Writ Petition No.4538-P/2015
Raham Khan Vs Govt ,
Writ Petition No.176-P/2016
Shah Nawaz Vs Govt

Writ Petition No.1167-P/2016

.Muhammad Shoaib Vs Govt

Writ Petition No.599-P/2016
Abdur Rehman Vs Govt

Writ Petition No.2044-P/2016
Muhammad Aslam Khan Vs Govt
Writ Petition No.4798-P/2016
Dilfaraz Vs Govt . :
Writ Petition No.4799-P/2016
Muhammad Igbal Vs Govt

Writ Petition No.3506-P/2016
Noor Muhammad Shah Vs Govt
Writ Petition No.588-P/2017
Mumtaz Khan Vs Govt

Sherullah Jan Shah Vs Govt
Writ Petition No.4801-P/2016
Muhammad Azam Khan Vs Govt

. Writ Petition No.4802-P/2016

Zinda Khan Vs Gowvt

Writ Petition No.842-P/2015
Wakeel Khan Vs Govt

Writ Petition No.4131-P/2016
George Masih Vs Govt

petitions are that petitioners are Class-1V employees. They

N L L

" recruited/appointed

3K

2. Facts in brief forming the background of the above writ

on
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contract/édhoc/tcmporary/ fixed pay -basis in variqu.sA

departments of the Government of Khyber Pakhtunkhwa. By

virtue of the Khyber Pakhtunkhwa Regulation Acts, their

*_service was, later on, regularized. After their retirements, the

‘petitioners have been refused pension by the respondents-

departments on the ground of lack of prescribed length of

their regular service. Grievance of the petitioner is that the
respondents-departments by excluding the period of their
temporary/adhoc/ contract/fixed pay service towards their

regular service, have illegally deprived them from pension as

_under the law and rules their temporary service was to be

~ calculated/counted with regular service, hence, these writ

petitions. -

3. On day before yesterday i.e. 20.06.2017, these writ

-petitions along with conriegted writ petitions in respect of

family pension of deceased civil servants, were fixed for

hearing. The moment, these writ petitions were taken up for

- hearing, learned A.A.G. raised a preliminary objection qua

' maintainability of the instant writ petitions on the ground that

\J

)

since the petitioners are retired civil servants and they

claiming their right conferred upon them by section 19 of the

Khyber Pakhtﬁnkhwa Civil Servant Acts, 1973, which

pertains to the terms and conditions of a civil servant,
therefore, the jurisdiction of this Court is barred under Article

212 of the Constitution as the same exclusively falls in the

domain of the Service Tribunal.. | 0'/ -

T
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4. When confronted with the preliiﬁinary objection,
learﬁed counsel for the petitioner§ sought time to assist the
Court, hence, the cases were posted for today.

S. Today, learned counsel for petitioners tried their

level best to wriggle out of the situation by submitting that

petitioners are no more civil servants as they have already

been retired from service, hence, under section 4 of Service

Tribunals Act, 1973, their appeals before the Service -

Tribunal would be incompetent. The next limb of their
arguments was that since the petitioners  have been

discriminated, therefore, under Article 25 of the Constitution,

this Court is vested with the powers to quash the illegal

L]

| 5//

action and inaction of the respondents. Some of leammed
counsel for the petitioners strgightaway conceded the bar on
the jurisdiction of this Court in the matter of pension under
\ ‘

Article 212 of the Constitution and rquested for treating the
instant petitions as Departmental Appeals and sending the
same to the competent authority for onward proceediﬁg.

6. We are not in consbnaﬁce with the ﬁm; argument
of ieémcd counsel for the petitioners because under section 2
(a) of the Service Tribunal Act, 1973, “civil servant” means a
person who is, or has been, a civil servant within fhe
meaning of the Ciﬁl Servanté Act, 1973. Petitioners are
retired civil servants. Admittedly, dispute regarding pension

of a civil servant squarely falls in terms and conditions of

service of a civil servant, hence, Service Tribunal is vested

“ ' , 7

%9\«
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with exclusive jurisdiction in such like matter. It has

persistently been ‘héld by this Court as well as by the august

Supreme Court of Pakistan that a civil servant, if aggrieved

‘by a final order, whether original or appellate, passed by the

departmental authority with regard of his/her terms and

cdnditions of service, the only remedy available to him/her

would be filing of appeal before the Service Tribunal evenl if
the case involves vires of particu!ar Rule or notification.

7. So far as the .érgfun-zent of learned counsel for
p’etition.er with regard to discriminatory treatment and
violation of Article 25 of the Constitution is concerned, we
deem it necessary 1o clarify that a civil servant cannot bypass
thé jurisdicﬁon of Service Tribunal by taking shelter under
Article 25 of the Cdnstitution in such like matter; The Service
Tribunal shall have the exclusive jurisdiction in a case which
is founded on the terms and conditions of service,even if it

involves the question of violation of fundamental rights

because the Service Tribunals constituted under Article 212 -

of the Constitution are the outcome of the constitutional

provisions and vested with the powers to deal with the

grievances of civil servants arising out from original or

appellate order of the départment.

8. . As regards the submission of learned.counse! for

petitio_nérs to treat the instant writ petitions and send the

same to the concerned authority for consideration/decision,

the same has weight. In this regard we are fortified by- the
A C

Y
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judgment of the august apex Court in case titled, “LA.

Sherwani and othiers v Government of Pakistan through

- Secretary, Finance Division, Islamabad and others (1991

SCMR 1041). .
9. In view of the above, it is held that all these writ

petitions are not maintainable, however, in the interest of

-justice, we instead of dismissing the same, transmit to the
concerned Secretaries - to the Government of Khyber

" Pakhtunkhwa to. treat them as departmental appeals and

decide strictly in _accoraance with Civil Servants Pension

Rules, 1963.

10. Before parting with the judgment, we, deem it

~appropriate to mention here that the' concerned Secretaries

) while deciding the departmental appeals, may take guidance

from the judgment of this Court rendered in Writ Petition

No.3394-P/2016, titled, “Amir Zeb Vs District Account

Officer Nowshera etc” dated 22.06.2017, wherein guideline

has been provided for eligibility of a civil servant for the

pension who had served on adhoc/contract and fixed pay

basis.

Announced:
22.06.2017

Siewj Afridi PN,
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BEFORE THE PESHAWAR HIGH COURT (MINGORA BENCH

foo?”

E”@1

AT _SWAT.

1

W.P. No. ”’" 4 /2017: .

1. Hazrat Ghulam S/o Mandral :
R/ o] V:]lage Gulono Bowray Chaghm zay, Bunir.
2. Raham Gul S/o Karam Gul '

R/o Village Chalandray Chagharzay, Bunir.............. (Petitioners)

VERSUS
1. District Education Officer(male) Bunir.

2. District Account Officer, BunirJ

3. Accountant General Khyber Pakhtunkhwa, Peshawar.

t

4, The Government of Khyber Pakhtunkhwa through Chief

' . s .
Secretary, Civil Secretaniat, Peshawar.............0.. (Respondents)

o ' N
1

'WRIT PETITION - UNDER ARTICLE 199 OF THE

'CONS"I‘ITUTIQN OF ISLAMIC REPUBLIC OF PAKISTAN,

1973.

;I

Respectfullz Sheweth:

¢]
-

and further the said order was conﬁrmed accordjno to

“Regulan?atmn Act,2010” and as such the pemmnné

e

Qﬂ

Brief facts gwmg rise to the instant Writ Petition are as

under: -
FACTS:

1. - That the petilioners se_.rve1d a‘s.Class-IV Em.ployees in the
Education Department Bunir and such got their
- retirement on "the said post. (Copies of Appoimmeﬁ;l.
letters are annexure “A”). f
| - '
2. That keeping in view the agonies and the financial
. conistxams of the family of the low’ gxade retiring
FILED ﬂm:? émi)]f)yeés, the provincial government was pleased to
119 201\\ regularized the seryiccs/Posts of the petitioners in the

year 2008 and as such they were declared civil servants

:|I,.k
13:

!i'




.pexfoxmed theire. dutles« as-« permanent employees of

Education Department in Bunir, till date of their

retirement.(Copy of Regularization Notifications

“retirement letter are annexure-B)

1
3
|

3. That the petitioners keeping in view of Lhe clbOV¢
circulation -were hopeful to get pension benefits afler
their retirement and as such waited for the same when
they were taken by surprise when the Respondents No.1
inforrned the petitioners, that they are not qualifying for

pension benefits and others bencfits after retirement.

4. That the petitio'ners wrote applications to the concerned
|
quarters but no heed was paid to their requests and oné

way or the others, the respondents adopted the deiavmé

tactics and finally the petitioners were informed that they

have no’ right of .pension and other benefits after ;i

. kit
xetnement (Copies of Appl:cahons is annexure- C) R l‘ !
R SRR P R ST
'Ihat bcmg aggr 1eved the petmoners prefer thxs petltlon S

N "y

on the fo]lowmg grounds amongst others inter- aha
GROUNDS: - | :

i
A. 'I‘hat actions and inactions of the 1csponclcms arg
vxolatwe of the .constitution and the u,lcvant laws lmé

down for the purpose, hence needs mterfmenqe of this

august Court. , Y

B. Tlnl the petmonex S have pom financial backgl ound and - »‘gl i
. ;n‘ .
set ved the department for long considerable period wnh ‘4‘
thc, h’opes of further ‘benefits after retirement but the '
FILED TODAY ref;pondents did not observe the prescribed wvules, : ﬁ:.‘
11 JAN 2017 1cgu!at;ons and denied the benefits in shape of pcnxlon ' ; gii
i 343
‘\qg é’ga fo the pelluoners: ' : ‘ i i
}gkb‘iﬁi ‘ : | )
. ' ! » I{:}'
That the issue in hand has now already been decided. by f;é':
this august court through Writ petition No.123-M /2015 o

: é"/’( e R
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.




Dated: 10/01/2017" ' Shams ul Hadi ~

dated 10 05. QOIUQ hence

!
1

~petmoners des&yvé for thé’

same treatment.{Copies o]f Judgments are annexure-D)

That any other ground may be adduced during l'he

course ‘of atgumcnt with the kind permission of thxs

Honble Court. '

g e

It is, therefore, humbly prayed that on acceptance of

{his Writ Petition the respondents may kindly be directed

to grant after retirement benefits to the petitioners in

shape of pension and others for which the petitioner"s
deserves. o :
or X - . o
A{Qy ‘other relief which this august Court deemié
éﬁbropriéte may kindly be awarded to meet the ends of
justice. '

~ -

Interim rehef
By way of mtcnm reltef the respon]dents may kmdly be duected to

finalize the penswn cases of the petitioners.

Petitioners i

Through ' ] ' ‘
. ;

Advocate, Peshawar.

CERTIFICATE

ED TODAY,
1 {JAN 2017.

Certifi ed on 1nstruct10ns of my client that petitioners have not

prev1ously moved this” Hon'ble Court under Article 199 of the

Constitution of Islamic Repubhc of Pak:_s.tan, 1973 regarding the

insta'm matter.

8]
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V,\ LIST OF BOOKS:

Constitution of Islamic Republic of Pﬂcxstan ]973

Pension laws

Any other law books according to need 4%2
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JUDIGMENT SHEET
IN THE PE§HAWAR HIGH COURT,
MINGORA BEll\ICH (DAR-UL-QAZA), SWAT
(Judzczal Department)

: W.P.No. 22-M/2017
| S : ’ ‘With Interim Relief

Hazrat Ghuf’am»and 01 other .
- | ' (Petitioners)
Versus
District Education: Officer (Male), Buner and 03 others. ‘ |
(Respondents) .
Present: = Mr Shams-ul-Hadi, Advocate fér the, pef:;riqn-e,rs.
W.P No. 218-M/2017
With Interim Relief o , _ |
 Sher Afzal and 02 others A ' | .
' (Petitioners)
Versus -

Executive Engineer Public Health Engineering Division,
Dir Lower at Timergara and 03 others.

(Réspondents)
Present: Mr. Shams-ul-Hadi, Advocate for the petitioners.
“W.P No. 618-M/2017
With Interim Relief
Gul Zamin Khan and 22 others _
o ' (Petitioners)

Versus

, .D:srrzct Educa!zon Oﬂ' cer (Male) Buner and 04-others.

(Respondems)
Present: - Mr. Shams-ul-Hadi, Advocate for the petitioners.
Date of hearing: 04.10.2017

' . TajamuyPs” WP No. Z2M o 2017 Mazrat Ghota snd orie clher:Vs, D.E.O (Male) Buner and otners

| = <
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ISHTIAQ IBRAHIM, J - Through'tﬁis single
judgment, we lirlltend to decici\e this petition
bearing W.P No. 22-M/2017 as well as the
connected W.P Nos: 218-M & 618-M of 2017

as common’ questions of law and facts are

involved in all these petitions. -

2. "~ Petitioners t}}rough these
petitions crave the indulgence of fhis Cou;'t‘
under Artfcle 199 of the Constitution of the
Islamic Republi(;« of lfakistan, i973 ‘with the

+

following prayer.

“It is, therefore, humbly’ prayed
that on acceptance of. this writ
petition, the respondents may
kindly be directed, to. grant after
retirement  benefits to  the
petitioners in shape of pension
and others for which the
petitioners deserve. Any other
* relief which this august Court
deems appropriate may kindly be
~ awarded ' to meet the ends of
_ justice”. |

3.~ - Most of the petitioners in W.P

No. 22-M/ 2017.arid 618-M/2017 have served
"as  Class-IV  employees in Education

.Ié.epzi,rtm'ent Buner and got retirement on their

TajamuP$* . WP No. 22:M of 2017 Hazret Ghularm #nd ong other Va. D.E.O (Wale) Buner and others

oo o F-<
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respective posts except Peiitioners No. 21 &
22 in W.P No. 618-M/2017 who are the
widows of deceased employees namely MirajA
Muhammad and Békhtawax Shah respectively.
Likewise, peiitione;s_ in W.P No. 218-M/2017
- have also perfor;ﬁed' their duties as Class-lV
employees fill their retirement in Public
Health and Engineering Department, Dir
Lower. As per cilz_onte_ntions of the petitioners,
their services we|re regularized in 2008 and the
order was further confirmed in view of
Khyber : Pakh;unkhwa ‘Employees

’(Reguiarization, of Services) Act, 2009

whereafter the petitioners performed their
duties as regular employees ftill their
retirement. The petitioners were hopeful ihat
they will gét pension benefits after their
retirement but astonishingly they were
informed by the concerned departments that
the pef.itioners were not quéliﬁed for pe?'nsion
as well as other benefits after retirement. The
 petitioners submitted applications before the

concerned authorities for redressal of their

?

TajamuVPSs* W No. 22:0 of 2017 Hazrat Ghuiem ke one othr Vs, D.E.O (Mak) Buner snd ainers
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grievances but in vain, hence, these writ

petitions.

4. Leaned  counsel for the
petitioners, z‘nte; qlia, contended that family
pension of the petitioners has been denied by
respondents without any '1egal justification and
the same a_ctién and inaction, if not set aside,

would cause serious miscarriage of justice to

8

petitioners .-and LRs of the | deceased
‘ex-nploy‘ees\ Further contended that the same
issue has alread;lf been resolved by this Court
throﬁgh variousg ‘ judgments ‘even a larg—er

| - .
‘bench of this Court has delivered a judgment
| ° .

on the qucsﬁdns involved in Fhese writ
'peiitionsf whereby sevefél contract employees
have ‘been awarded ﬁ;c benefit of family
pension on - their 'reguié}ization.- Learned |
counsel concluded that the petitioners, being
at par with th_osé erﬁployeés, are alsq entitled

to the same relief.

5. . Learned Assistant Advocate

General, present in Court in connection with

‘_fe}ar;"luVPS‘ T W Na. 22.M of 2017 Mazrsl Giusarn and one other V5. 0.EO {Malo) Buner and athers

Nt

W :/ 2




some other cases, was put on.notice of these

| writ petitions and he was confronted with the -

judgments of this Court espema]ly the
judgment passed by the larger bench at the
principal seat of this Court. Learned A.A.G.A
opﬁo‘sed the cdntention of pgtitioners_. and
submitted that the petitioners are not entitled
to the b;:néﬁt of fam‘ily pension under the

relevant rules.

6. Respondent  No.l in WP

No. 22-M/2017 and 218-M/2017 filed their

| Para-wise comments whereby they denied the

~ claim of petitioners and contended that the

TajamulPS*®

petitioners were serving on fixed pay bésides,

they have not served as regular emp_loyeés for

‘the period prescribed under the relevant rules,

‘therefore, ‘they iare not entitled: to get the

benefits they ha\%e prayed for.

Z ~ "We have considered the
submissions of learned counsel for the

petitioners as well as of the leamed A.A.G.

-and have gone through the available re'cofd.

W N0, 22:M of 3017 Hazral Gulam and ons othor Ve, D.E.0 (Malo) Buner end ethers
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8. A _No %ioubt, the petitioners. as well
as predecessor of some of the petitioners had
been appointed as Class-iV employees in the
Education Department and Public Health and

Engineering Department on contract basis and

were retited on attaining the age of . ‘
superannuation but it is also an admitted fact

- that services of contract/adhoc employees
have been regularized in view of Khyber' ‘
Pakhfunkhwa Employees (Regularization of o :

;

Service) Act, 2009 and a proper notification

has been issued by the Provincial Government

to this effect. The question for resolution
before this Court is whether the petitioners
and LRs of the deceased employees ei;e - ‘
entitled to fami1:i5/ pension in view of the Act B f
ibid or not, this question has been resolved by

the larger bench vide judgments dated

22:06.2(}17 in W.P No. 3394-P/2016 and W.P

No. 2246-P/2016 however, a prel‘im'inaryh

objection regarding maintainability of the writ
‘ pe@itioﬁs was raised by learned A.A.G before

the said bench. It is noteworthy, that there .

were two sets of petitioners i.e the retired

|

® .- j oo .
Tajamul/PS* WP No. 22-M of 2017 Hazrat Ghulwm and s other ¥a. D.E.O (Mais) Buner and nlhers
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employees. who moved the petitions in
personal capacity which were decided by. the

larger Bench vide judgment dated 22.06.2017

in W.P No. 7246-P/2016 whereas the

NP

remaining petitioners were legal heirs of the

deceaséd ern‘ploylees who sought the benefit of
family pension on the strength of regular
service perforrlned by their respective
prédecessors VJ,'hOSC writ petitions - were

decided vide judgment dated 22.06.2017 in

W.P No. 3394-P/2016.

2. Whether the writ petitions filed

by retired ‘empibyees/c‘ivil servants in personal

capacity are maintainable before this Court or

not, this question was adjudged by the larger

bench in judgment dated 22.06.2017 in W.P

Taja'ranPi‘)’

‘No. 2246-P/20116. The relevant'part of the

judgment is reprbduced herein below:-

“We are not in consonance with
the first argument of learned
counsel for the petitioners because
under Section 2(a) of the Service
Tribunal Act, 1973, “civil servant”
means a person who is, or has
been, a civil servant within the
meaning of the Civil Servants Act,
1973; Petitioners are retired civil
servants, Admittedly, dispute
regarding pension of a civil
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“servants squarely falls in terms
and conditions of service of a civil
servant, h;ence, Service Tribunal is
vested with exclusive jurisdiction
in such; like matter. It has
persistently been held by this
‘Court as well as by the august
Supreme Court of Pakistan that a
civil servant, if aggrieved by a
final order, whether original or
appellate,  passed by the
departmental  authority with
regard of his/her terms and
conditions of service, the only

- remedy available to him/her
would be filing of appeal before
the Service Tribunal even if the

~ case involves vires of particular
Rule or notification”. '

The larger bench in the above
referred judgment also discussed the point of
alleged discrimination and violation of Article

25 of the Constitution and held that:-

“We deem it necessary to clarify
that a civil servant cannot bypass
the jurisdiction of  Service
Tribunal by taking shelter under
Article 25 of the Constitution in
such like matter. The Service
Tribunal shall have the exclusive
jurisdiction in a case which is
founded on the terms and
conditions of service, even if it
involves the question of violation
of fundamental rights because the
Service Tribunals constituted
under Article 212 of the
Constitution are the outcome of
the constitutional provisions and
vested with the powers to deal
with the grievances of civil
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servants arising out from original
or appellate order of the
department”. : :

In light of the above observations

of the larger bench, the writ petitions filed by

retired civil servants in personal capacity are

not maintainable before this Court in view of"

the bar undér' Article 212 of the Constitution
and v've' have nb other option except to
transmit such writ. petitions to the concerned
ﬁharters to treat the same as -departmental

appeals.

10. Adverting to the maintainability

of writ peﬁtidns to the extent of legal heirs of

the deceased civil servants, in this regard too

‘we rely on another judgment of the same date

i.e 22.06.2017 réndered by the larger b,én‘ch in

W.P__No. 3394-P/2016 wherein it was -

observe'd th_at:- '

“11. Going through the law on the
subject and deriving wisdom from
the principles laid down by the
Hon’ble apex Court -in the
judgments (supra), we are firm in
our view that petitioners/egal -
heirs of the deceased employees
have. locus standi to file these
petitions because the -pensionary
benefits are inheritable which

a, : '
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under section 19(2) of the Khyber
Pakhtunkhwa Civil Servants Act,
on the demise of a civil servant,
devolves upon the legal heirs. The
petitioners, as stated earlier; being
LRs of the deceased civil servants
do not fall within the definition of
«Civil Servant”, and they having
no remedy under Section 4 of the
Service Tribunal Act to file appeal
before the Service Tribunal, the
bar under Article 212 of the
Constitution is not attracted to the
writ petitions filed by them and
this Court under Article 199 of the

" Constitution .is vested with the
jurisdiction to entertain their

- petitions. Resultantly, the
objection regarding non-
maintainability of the petitions
stands rejected”.

In light of the above observations
recorded by the larger bench, W.P No. 618-M/
2017 to the extent of Péti’tiohcrs No.21 & 22,

being legal heirs of ‘the deceased civil

servants, is mairitq,inabie before this Court in
exercise of its powers under Article 199 of the

Constitution.

11 Now adverting to merits of W.P
No. 618-M/2017 to the extent of legal heirs of
‘the deceased civil servants, while referring to
Rules 2.2 and 2:3 of the West Pakistan Civil

Services Pens_.i&r;s Rules, 1963 the larger
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bench in its judgment dated 22.06.2017 in

W P No. 3394-P/2016 held that:- .

“The rules ibid reveal that the
service of government servant
begins to qualify for pension from
the very first day of his/her taking
over the charge, irrespective of the
fact whether his/her appointment
and entry into service Wwas
temporary or regular. It is also
clear from sub-rule (i) that
continuous service of a civil
servant shall also be counted for
the purpose of = pension “and
gratuity and by virtue of sub-rule
(ii), temporary and officiating

. service followed by confirmation
shall be counted for pension and
gratuity”.

As per contention of the
petitioners/LRs, the respondents have refused

their family pension on the ground that their

.Iﬁredecessors have not comblete_d / the
prescribed | length of  service a‘fter'
regﬁlarization. fhis point has also been
discussed by the larger bench in ‘the afore
referred judgment in the light of Section 19 of
the NWFP Civil Servant (Amendment) Act,
, 2005 and Khyber ~Pakhtunkwa Civil Servants

(Amendment) Act, 2013 and it was held that:-
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“From bare reading of section 19
of Amendment Act, 2005 and 2013
respectively, it is manifest. that the
‘persons selected for appointment
on contract basis shall be deemed
as regular employees -and
subsequently were held entitled
for pensionary benefits. The

. deceased employees - have
completed the prescribed length of
service as their service towards
pension shall be counted from the
first day of their appointment and
not from the -~ date ~of
regularization of their service”.

The similar relief sought by legal

heirs of deceased civil servants through W.P

No. 618-M/2017, has been granted by the

larger bench to similarly placed persons,

therefore, Petitioners No. 21" & 22 in W.P

" No. 618-M/2017 are also entitled to the same

Tajamul/PS*

relief on the ground of parity.

12, In the backdrop of the above, this

writ petition i.e W.P No. 22-M/2017, W.P

No. -618-M/2'017‘I to the extent of Petitioners

. . ! ) i
No. 1 to 20 & 23 as well as the connected W.P
No. 218-M/2017, being not maintainable

before this Court, ‘aAre transmitted to the

concerned Secretaries to the Government of

Khyber Pakhtunkhwa to treat them as

N
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departmental a‘p;[e‘als and decide strictly in
accordance with®Civil Servants P'ensio;q Rules,
1963. The concerned Secretaries while
deciding the departmental appeals, may take
guidance from the judgment of the larger
bench referred t; above. W.P No. 618;W2017
is admitted -and-'ll:sartialiy allowed to the extent

of Petitioners No. 21 & 22 in the light of

judgment dated 22.06.2017 in W.P No. 3394-

P/2017. The res,ponde'nts are directed to pay

pension of the deceased employees to their

legal heirs. Respondents are'fgrther’dire‘cted to

do the needful Within two months ﬁoSiti’vely

after receipt of this judgment.

Announced - . / "9)/‘
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04.10.2017 e

- Mohammad Ibrahim Khan
JUDGE
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