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APPEAL UNDER SECTION 4 OF THEE/'KPK SERVICE
TRIBUNALS ACT, 1974 AGAINST THE” ORDER DATED
28.03.2018, WHEREBY THE REVISION OF THE APPELLANT

'UNDER POLICE RULES 1975 AMENDED IN 2014 AGAINST
THE ORDER DATED 22.12.2017 OF THE REGIONAL POLICE

OFFICER MARDAN HAS ®BEEN REJECTED FOR NO
GROUNDS, WHEREIN THE REGIONAL POLICE OFFICER

'MARDAN UPHELD THE ORDER DATED 28.11.2017 OF THE

DISTRICT POLICE OFFICER CHARSADDA. | -

PRAYER: .

THAT ON THE ACCEPTANCE OF THIS APPEAL, THE

BE SET ASIDE AND THE APPELLANT MAY BE
REINSTATED INTO SERVICE WITH ALL BACK. AND
CONSEQUENTIAL BENEFITS. ANY OTHER REMEDY,
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‘\ iy \ n/d! QO

" ORDER DATED 28.03.2018, 22.12.2017 AND 28.11.2017 MAY |

WHICH THIS AUGUST TRIBUNAL DEEMS FIT AND

FAVOUR OF APPELLANT.
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' APPROPRIATE THAT, MAY ALSO BE AWARDED IN |

. L. ) o Frin _
* . Shahenshah Khan, Ex-Inspector, - o , D"'“d—%é(-LZILz—O) 3
In-charge Traffic Unit Charsadda. & - : ‘
. . (Appellant)
7 VERSUS |
1. The Provincial Police Officer, KPK, Peshawar.
2. The Regional Police Officer, Region Mardan. -
3. The District Poliqe, Qfﬁcer,Chafsadda.
~ (Respondents) -




' Mr Shahenshah Khan, Ex- Inspector In- charge Traffic Umt Charsadda

Servi"cj'ej‘ Appeal No. 700'/2018‘

Date of Instrtutlon 25 04.2018

_ Date of Decssron 03.02. 2021
/.

VERSUS

- The Provincial Police Officer, Khyber Pakhtunkhwa Peshawar and two others

(Respondents)

Mr. Talmur Ali Khan

Advocate |

For Appellant

Mr, Asir Masood Ali Shah, - - . | o
Deputy District Attorney ' : ' .- ForRespondents

Mr. MUHAMMAD JAMAL KHAN ~ ~ = MEMBER (J)

"~ . Mr. ATIQ UR REHMA IR W.MEMB‘ER(E)

JUDGEMENT: - — . | ‘
Mr. ATIQ UR REHMAN WAZIR Brlef facts of the case are that the appellant while
serving as in-charge traffc unit Charsadda was. charged u/s 186/279/156(89) Custom
Act in an FIR reglstered against him on 28-10-2017." Slmultaneously, departmental
proceedings were also mltlated against h|m under the same charges w1th an anUlry'
" conducted agarnst him and in Irght thereof ﬁnal show cause notice was served upon
the appellant on 14-11- 2017 to Wthh he responded and as a result thereof major -
penalty of dismissal from service was lmposed upon the appellant on 28-11- 2017

" against which the appellant ﬁled departmental appeal Wthh was rejected on 22 12-
2017. Feellng aggneved the appellant filed revision petltlon which was also re]ected on

28-03-2018, hence the instant service appeal mstrtuted on. 24 04-2018. Dunng the

course, the trial court however acqurtted the appellant of the same charges vide order
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dated 29- 01 2019 The learned counsel prayed that since the appellant was acqurtted of
the same charges by the competent court of Iaw so no more grounds remained to

punish the appellant hence prayed that the appellant may be re- rnstated rnto servnce

© with all back benefits.

02, Written reply/comments were submitted bv respondents.

03 " Arguments heard and record perused. -

04. Learned counsel for the appellant contended that no proper mqurry was

conducted against the appellant as the appellant was not afforded opportunrty to

cross -examine witnesses resultlng in manrfest |nJustrce Reliance was placed on 2008

SCMR 609, 2002 SCMR 433 and 2009 SCMR 663. That after regrstrat:on of FIR agarnst

the appellant respondents were requrred to keep the appellant under suspension until

in the criminal

Se, but the appellant was subJected to a departmental inquiry
issed from service without wantung for the decrsron in the criminal case thus
,viola‘ted sect-ron 194—A of Civil Servrce Reguilations. The learned counsel added that the
respondents also vrolated section 16.3 of Police Rules 1934, whlch states that when a
police ofﬂcer has been tried and acqurtted by a criminal court, he’ shall not be pumshed
departmentally on the same charges The learned counsel added that the apex court in
plethora of ]udgments have held that if the appellant is dlsmlssed on account of hrs
lnvolvement in crlmlnal case, then he would have been well wrthln his rights to clalm re-
rnstatement in serv:ce after acquittal from that case. Rellance was placed on 2017 PLC»
()] 1076, 2003 SCMR 207, 2002 SCMR 57, 2007 SCMR 192 and Service Appeal No
1065/2019 The learned counsel further added that charges agalnst the appellant have
not been proved, but were based on presumptrons and con)ectures That facts had to -
be proved and not presumed partlcularly for awarding maJor punnshment of drsmrssal
from service. Reliance was placed on 2002 PLC (CS) 503 The learned counsel prayed . '

that since the appellant has been acquitted of the same Charges by the ,competent

!\,Iuvh\_r 1 :;\r»ou‘.r.nwﬁ
S erck. Tribunes
cwkgzmt .

©Had



7 o " 3

N .
-~

court of Iaw,"hencey he may be re-iristated into service with all back'bene‘flts by setting

aside the impugned order dated '28-1_1-2,017.-

05. Learned Deputy: District Attorney appeared' -on behalf of official respbndents

'contended that the appellant was actrvely mvolved in the nllegal busnness of non custom
‘ 'pald vehrcles and was caught red handed by the customs staff thereby reglstered FIR

against him as well as proceeded him departmentally That proper lnqulry to thlS effect

was conducted agalnst the ‘appellant and the lcharges_proved against hlm, based on |

which he was issued charge sheet/statement of allegatlons"a's well as show ca_use ;
notice, to which he accordingly; responded but he ‘utterly failed to pr.o,ye hislnnocence.‘
The learned Deputy District Attor ey ‘added that after: his dismissal form service, the
appellgnt was again f' wﬁ{olvez in criminal practice ‘of: non-cu_stom paid vehicle and -
. s\M;istere/dag:inst him, who howeyer’, was achitted‘ of th\e'charges.giying him |

enefits of doubts. 'The learned Deputy District Attorney opposed the contention of the

learned counsel of the - appellant to the effect that departmental and cnmrnal_'_
- proceedings can be conducted srmultaneously and acqurttal of appellant from Cl’lmlna|
charges would have no bearing on merlt of case. Relrance was. placed on 2007 SCMR
562 and 2006 SCMR 554. The learned Deputy District Attorney prayed. that the instant

appeal being devold of merit may be dismissed.

06.  After hearing the learned counsel for the parties and going through the record
‘with their assrstance and after perusrng the case laws cited before us, we have
observed that the appellant was removed from servrce on account of belng involved in
smuggling of non-custom paid vehicles. His, departrnen_tal appeal as well as revision
petition also met the same fate,';but he vyas achitted of the same ch'arges by the ., —
cempetent court of faw. As-sertlcllln.of the Iearned attorney to the effect that the
: appellant was acqurtted glvmg hrm benefit of doubt find no support as it has been held

by superror forums that all acqutttals are certainly honorable and shall be ‘accepted as

such. Rellance rs place on 2011 PLC (CS) 1034. Convrctlon of the appellant in the case
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NV !NLR .
YBTT 8% akficakhwa
Bovviee Teibanms

PR aymes

o Tha



I B . | Vo 4.

or his rnvolvement in smuggllng was the only ground on WhiCh he’ was removed from.

I servrce and the said ground had

subsequently drsappeared through his acqurttal .

R 'maklng him re- emerge as a fit- and proper person entrtled to contrnue wrth his service.

: In this respect we have sought gurdance from 2017 PLC (CS) 1076 2003 SCMR 207,.
[ ,2002 SCMR 57 and 2007 SCMR 192

! l : . .
g :

;o 07. . For what has been dlscussed above, this appeal is accepted and the. |mpugned

/ | orders dated 28 11-2017 is set asrde along W|th other orders on the appeal/revrew

petition - of the appeﬂant and the appellant is re- instated in service wrth all back
I

benef‘ ts. No orders as to costs. Frle be consrgned to record room.
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* BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 700/2018

Date of Institution: 25.04.2018
Date of Decision: 03.02.2021

-

% Mt. Shahenshah Khan, Ex-Inspector, In-charge Traffic Unit Charsadda.

(Appellant)
VERSUS
The Provincial Police Officer, Khyber Pakhtunkhwa Peshawar and two others.
' (Respondents)
© Mr. Taimur Ali Khan. ‘
Advocate For Appellant
* Mr. Asif Masood Ali Shah, ~
Deputy District Attorney ... For Respondents _
" Mr. MUHAMMAD JAMAL KHAN . MEMBER (J)
B Mr. ATIQ UR REHMA IR MEMBER (E)

JUDGEMENT: -

Mr. ATIQ UR REHMAN WAZIR: - Brief facts of ‘t‘h'e case are that the appellant while
serving as in-charge traffic unit Charsadda was charged U/S 186/279/156(89) Custom
"  lAct in an FIR registered against him on 28-10-2017. Simultaneously, departmental
" proceedings We're also i‘nitiated againsé him under the same charges with an inquiry -
~conducted against him and in light thereof, final show cause notice was served upon |
the _appellant on 14-11-2017, to which he responded and as a result thereof, major -
penalty of' dismissal from service was imposed upon the appellant on 28-11-2017,
against which the appellant filed departmental appeal, which was rejected on 22-12-
- 2017. Feeling aggrieved, the-appell‘ant filed revision petition, which was also rejécted on
| .2'8-03420"18, 'herlxce, thé instant service appeallinstituted on 24-04-2018. During the

" course, the trial court however, acquitted the appellant of the same charges vide order




\‘ |
o il | .datéd 29-01-2019. The learned counsel prayed that since the appeliant was acquitted of
S the same charges by the competent court of law, so no more grounds remained to
pﬁnish:\tlﬁe‘appélla’ht, hence prayed that the appellant méy be re-instated into service _

. with all back benefits.
‘ "02. . Written reply/comments were submittéd by respondents.
03 . Arguments heard and record perused.

04. Learned counsel -fc-)r the appellant'contended-that no 'propef in@uify was
_ 'coAndUCteAd'against the appellant, as the appellant was hot afforded opportunity to
cross-'éxaminé witnesses ‘reSuItin»g in manifest injustiCe. Reliance was placed on 2008
SCMR 609, 2002 SCMR 433 and 2009 SCMR 663. That after registration of FIR against
fhe appellant, respondents were required to keep the appellant under suspe’hsiorj until

Se, but the appellant was subjected to a departmental inquiry

-‘ is issed from service without waiting for the decision in the criminal case, thus
‘- violated sedioﬁ 194-A of Civil Service Regulations. The learned counsel added that the
" .resp'ondents ‘also violated section 16.3 of Police Rules 1934, which states that when a
poli‘ce officer has Been trfed and acquitted by a criminal c‘ourt, he shall not be punished
depa‘rtmentally oh the same charges. The learned counsel added that the apex court in
plethora of“ju‘dgm'ents have held that if the appellant is dismissed on account of his
involvement |n crimiﬁal case, then he would have been well within his rights to claim re-
ins’tatemént in service after acquittal from that case. Reliance was placed on 2017 PLC
(CS) 1076, 2003 SCMR 207, 2002 SCMR 57, 2007 SCMR »192 and Servif:e /%ppeal No
1065/20_19. The learned couhsél fulrther added that charges lagainst the apbe‘l.lant have
“not been prbv'ed., but were based on presumptions and conjectures. That facts Had to
" be proyed and not presumed pérticularly for awarding major punishment of dismissal
- from éervice. Réliance wés placed on 2002 PLC (CS) 503. The learned co‘uns"ei brayed

that since the appellant has been acquitted of the same charges by the competent
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~court of law, hence, he may beé re-instated into service with all back benefits by setting

asidé the impugned order dated 28-11-2017.

05. - Learned eruw District Attorney appeared on behalf of official respondents

cdntended that the éppellant was actively involved in the illegal business of non custom

"paid' vehicles and was caught red handed by the customs staff, thereby registered FIR

against him as well as 'proceeded him departmentally. That proper inquiry to this effect

. was condﬁ.cted againét the appellant and the charges provéd against him, based on

which he was issued charge sheet/statement of allegations as well as show cause

“notice, to Which he accordingly, responded but he utterly failed to prove his innocence.

The 'I'eamed Deputy District Attorpey added that after his dismissal form service, the

involved in criminal practice of non-custom paid vehicle and

s registered against him, who however, was acquitted of the charges giving him
&nefits of doubts. The learned Deputy District Attorney opposed the contention of the

learned counsel of the appellant to the effect that departmental and criminal

‘proceedings can be conducted simultaneously and acquittal of appellant from criminal

charges would have no bearing on merit of case. Reliance was placed on 2007 SCMR

562 and 2006 SCMR 554; The learned Deputy District Attorney prayed that the instant

appeal being devoid of merit may be dismissed.

06. After hearing the learned counsel for the parties and going through the record
with fheir assisténce and after perusing the case laws cited before us, we have
observed that the appellant was removed from service on account of being involved in
smuggling of non-custom paid vehicles. His departmental appeal as well as revision

petition also met the same fate, but he was acquitted of the same charges by the

vcompetentA court of law. Assertion of the learned attorney to the effect that the
- appellant was acquitted giving him benefit of doubt find no support as it has been held
by superior forums that ail acquittals are certainly honorable and shall be accepted as

“such. Reliance-is place on 2011 PLC (CS) 1034. Conviction of the appellant in the case
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of his involvement in smuggling was the only ground oh which he was-removed from
servrce and the said ground had subsequently disappeared through his acquittal,
makrng h|m re-emerge as a fit and proper person entitled to continue with his service.
In thIS respect we have sought guidance from 2017 PLC (CS) 1076, 2003 SCMR 207,

2002 SCMR 57 and 2007 SCMR 192.

Q07 For what has been discussed above, this appeal is accepted and the |mpugned

orders dated 28 11- 2017 is set asrde anng wrth other orders on the appeal/revrew
petrtron of the appellant and the appellant is re-instated in service wrth aII back :

benefi ts No orders as to costs. File be consigned to record room,

ANNOUNCED —
03.02.2021 i

T ————

(MUHAMMAD JAMAL KHAN) , (ATIQ UR REHMAN WAZIR) -
MEMBER (J) | MEMBER (E)




03.022021
:'4-”",Iearned Deputy District Attorney alongwith Mr. Shah Jehan, SI for

i 'lr‘e:spondénts‘present.

o Learhe_d counsel for the appellant and Mr.- Asif Mas’oode!i Shah,

Vide our detailed judgment of today of this Tribunal placed on file,

the present service appeal is accepted and the impugned orders dated 28-

11-2017 is set aside along with other orders on the appeal/review petition

of the appellaht and the appellant is re-instated in service with ail back

benefits. No ordefs as to costs. File be consigned to record room.

ANNOUNCED

03.02.2021
(MUHAMMAD JAMAL-KHAN) ~ (ATIQ UR REHMAN WAZIR)
‘ MEMBER (J) MEMBER (E)




. 23.11.2020 ' Due t&'non- availability of D.B, the case is adjourned to';; .
- ' -03.02.2021 for the same as’ before ' '




/& 5 2020 Due to COVID19, the case is adjourned to :

Q / 81/2020 for the same as before.

04.08._2020- . Due to summer vacation case IS adloumed to 05. iOéOZO
before D.B for the same. . '

Reader

05.10.2020 Appellant in person present
Mr. Kabir Uliah Khattak learned Addltlonal Advocate

General alongv\nth Shah Jehan, ASI for respondents

present.
Former requests for adjournment as his counsel is "

not available due to ailment.

Adjourned‘to 23.11.2020 for arguments before D.B,

<P
(Rozina Rehman)

(Atiq ur Rehman Wazw)
‘ Member (J)

Member (E)
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Appellant in person present. Addl: AG alongwith MF".
Shah Jehan, ASI for respondents present. Appellant seeks -

adjournment as his counsel is not available today. Adjourn.

-

To come up for arguments on 16.01.2020 before D.B.

h"; ' W / * ’o tY
S e ,

Ay ey : :
SR Bl Member Member

SR L S . .
:20203?; Due to general strike on the call of Khyber Pakhtunkhwa
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Bar Council, learned counsel for the appellant is not available
today. Mr. Ziaullah, Deputy District Attorney for the respondenfs
present. Adjourned to 14.02.2020 for arguments before D.B.

(Ahmag Hassan)

Member

Member

>

Counsel for the appellant and Mr. Kabirullah Khattak,

Additional AG for the respondents present. Learned counsel for | 3"
the appellant requested for adjournment. Adjourned to

12.03.2020 for arguments before D.B. N

(H@3sain Shah) (M./é’l?in Khan Kundi) ..:
Member Member S el g

Appellant in person present. Mr. Ziaullah, DDA -, -
alongwith Mr. Shah Jehan, SI for respondents present. . :
Appellant seeks adjournment as his counsel wés
indisposed. Adjourned. To come up for arguments on *
12.05.2020,before D.B. .

A - .

Member ' Member
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11.06.2019 . Counsel for the appellant arid Mr Muhammad Jan,

. DDA alongwith Shah Jehan, SI(LegaI) for the respondents‘
present

Rejoinder has been submitted on behalf of the
appellant £wh:ch is placed on record. To come up for

arguments before the D.B on 01.08.2019.
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01.08.2019 Junior to counsel for the appellant and Asst: AG

longw1th Mr. Shah Jehan ASI for respondents present. Ju unior -
to counsel for the appellant seeks adjournment Adjoumed

Case to come up for ar guments on 24.10. 2019 before D.B.

Member

24.10.2019 Appellant in person and Mr. Kabirullah Khatta‘k, Additional
AG alongwith Mr. Shah Jehan, S.I (Legal) for the respondents

s | present. Appellant requested fQ‘E;a,dj(‘aumment on the ground that
his counsel has gone to august Supreme Court of Pakistan at

Islamabad and cannot attend the Tribunal today. Adjourned to

29.11.2019 for arguments before D.B.

ain Shah) (M. Amin Khan Kundi)
Member ‘ Member




\ %

. " Service Appeal No. 700/2018 - o {2

,10.‘12.2‘018 ‘ Counsel for the appellant present. Mr. Shah Jehan,
' .-'SI(Legal) alongwith Mr. Kabirullah Khattak, Additional

- A AG on behalf of the respondents present. Written reply on

behalf of respondents not submitted. Learned Additional

AG requested for further adjournment. Adjourned. To

come up for written reply/comments on 17.01.2019 before

S.B. : —
V /24
Muhammad Amin Khan Kundi
Member

»

17.1.2019 Counsel for the appellant and Addl. ‘AG alongwith

Je
Shahiﬁ%SI(Legal) for the respondents present.

Reply/parawise comments have been submitted on
behalf of the respondents. To come up for arguments
before D.B on 28.03.2019. The appellant may submit

rejoinder, if so desires, within a fortnight.

ul:‘ ) g . ‘ . i A
S . T , \ ‘ Chairme&

| 28.03.2019 Due to general strike of the bar, the case is
- ' adjourn. - To come up for further proceeding on

11.06.2019 before D.B..

./

Membér Member

- ~, . - --w ~
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09.07.2018 - : Appeiizint Shahinshah alongwith his counsel Mvr.

Taimur Ali Khan Advocate present and heard.

Contends that major punishment has been
awarded to the appellant but without adopting proper

procedure.

Points raised need consideration. The appeal is
admitted to full hearing subject to all legal objection, if
raised by the respondents. Appellant is directed- to
deposit ‘security and process fee- within. 10 days.
Thereafter, notices be issued to the respondents. To come

up for written reply/comments on 27.08.2018 before S'.B.

AR RO
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27.08.2018 Counsel for the appellant present. Security and
process fee not deposited. Learned counsel for the
appellant seeks further time. He is directed to deposif the

Apnetiar’ Dones tad same fe¢ within 7 days, thereafter notice be issued to the

{in 255 78O - ‘respondents for written reply/comments for 24.10.2018

before S.B. ' ! ~

{Ahmad Hassan)

I\/Iember
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Form-A

FORMOF ORDERSHEET
Court of,
Case No, 700/2018
S.No. Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 22/05/2018™" The appeal of Mr. Shahen Shah Khan"resubmitted today
by Mr. Muhammad Asif Yousafzai Advocate may be entered in
the Institution Register and put up to the Worthy Chairman for
proper order please. ' %:{)m/g
yo+ REGISTRAR — .
2- 7,8/05))6’, This case is entrusted to S. Bench for preliminary hearing
: to be put up there on @7/66/)67,
CHAIRMAN
07.06.2018 Appellant absent. Learned counsel also absent.
at cemt -l Adjourned. * "To "come’ up for ;)reliminary hea'ring’ on
. 09.07.2018 before S.B. S .
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The appeal of Mr. Shahenshah khan Ex-lhspector In Charge Traffic Unit Charsadda received
today i.e. on 24.04.2018 is incomplete on the following score which is returned to the counsel

forthe appellant for completion and resubmission within 15 days.

1-_Copy of departmental appeal is not attached with the appeal which may be placed on it.

2./ Co opy of revision petition and its rejection order mentioned in the memo of appeal are
not attached with the appe appeal which may be placed on it.

3- Memorandum of appeal may be got signed by the appellant.
4- Annexures of the appeal may be attested.
5- Annexures of the appeal may be flagged.

6- Five more copies/sets of the appeal along with annexures i.e. complete in all respect
may also be submitted with the appeal.

No.__ %@Q /ST,

pt._ 25/°Y /2018, ~' h
o Reﬁ%ﬁﬁ‘ﬁf&

SERVICE TRIBUNAL \\‘ \ R o
KHYBER PAKHTUNKHWA
PESHAWAR.

Mr.Muhammad Asif Yousafzai Adv. Pesh.
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

(TAIMUR ALRKHAN)
ADVOCATE HIGH COURT,

*\f &
- (S. NOMAN ALI BUKHARI)
ADVOCATE PESHAWAR :

APPEALNO._ 760 po18
“»; . Shahenshah \ZA Police Department etc.
INDEX
S.NO. | Documents Annexure | Page No.

1. |Memoofappeal | o 01-03-
2. Copy of FIR ---A--- 04
3. Copy of Charge sheet " ---B--- 05
4. Copy of statement of allegation ---C--- 06
5. Copy of reply to charge sheet ---D--- 07-16
6. Copy of inquiry . ---E--- 17-22°
7. Copy of Final Show Cause =e-F--- 23
8. Copy of reply to Final Show Cause ---G--- 24-27
9. Copy of dismissal order ---H--- 28

| 10. | Copy of rejection order s 29

| 11. | Copy of rejection of revision -=-J--- 30

| 12. | Copy of bailout order ‘ ---K--- 31-38

| 15. Vakalat Nama | cmeeeeeeeeeee 33}

- ~ APPELLANT
THROUGH: %5;,
(MLASIF YOUS .-
ADVOCATE SUP OURT, "”':f




N BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

Khyber X 1] \
APPEAL NO. 720 12018 Sperorakhtokhwa
Diary Nao. 6 ,6
Shahenshah Khan, Ex-Inspector, - Dated ‘21“;4\20/ I's
In-charge Traffic Unit Charsadda.
(Appellant)
a VERSUS

- 1. The Provincial Police Ofﬁce'r, KPK, Peshawar.
2. The Regional Police Officer, Region Mardan.
3. The District Police Officer, Charsadda.

(Respondents)

APPEAL UNDER SECTION 4 OF THE KPK SERVICE
TRIBUNALS ACT, 1974 AGAINST THE” ORDER DATED
28.03.2018, WHEREBY THE REVISION OF THE APPELLANT
UNDER POLICE RULES 1975 AMENDED IN 2014 AGAINST
THE ORDER DATED 22.12.2017 OF THE REGIONAL POLICE
OFFICER MARDAN HAS BEEN REJECTED FOR NO
GROUNDS, WHEREIN THE REGIONAL POLICE OFFICER
MARDAN UPHELD THE ORDER DATED 28.11.2017 OF THE
DISTRICT POLICE OFFICER CHARSADDA.

PRAYER

E‘laeﬁ#“‘ﬁﬂly THAT ON- THE ACCEPTANCE OF THIS APPEAL "THE
Rs%ﬂsg‘h}ﬁ’# ORDER DATED 28.03.2018, 22.12.2017 AND 28.11.2017 MAY
Y 1 | - BE SET ASIDE AND THE APPELLANT MAY BE

2 REINSTATED. INTO SERVICE. WITH ALL BACK AND
CONSEQUENTIAL BENEFITS. ANY  OTHER REMEDY,

WHICH THIS AUGUST TRIBUNAL DEEMS FIT AND

APPROPRIATE THAT, MAY ALSO BE AWARDED IN
FAVOUR OF APPELLANT.

2 D ]



"“ RESPECTFULLY SHEWETH:

FACTS:

1. That the appellant was appointed as ASI in (BPS-09) in the year 2006
and with the passage of time promoted to the post of Inspector and
performed his duty with great devotion and honesty.

2. That the appellant was posted as In-charge Traffic Unit Charsadda,
while serving the said post capacity, FIR No. 436 u/s 186/279/156(89)
Custom Act PS Mandni was filed against the appellant and due to the
said reason charge sheet along with statement of allegations were
issued to the appellant which was duly replied by the appellant and
which he denied all the allegations and give the real facts about the
situation. (Copy of FIR, Charge Sheet, Statement of allegation &
reply to charge sheet are attached as Annexure-A, B & C).

3. That the inquiry was conducted against the appellant in which no
proper chance of defence was provided to the appellant as neither
statement was recorded in the presence of appellant nor give him
opportunity of cross examination but despite that the appellant was
held responsible by the inquiry committee. Copy of inquiry report is
attached as Annexure-D.

4, That show cause notice was issued to the appellant which was duly
replied by the appellant in which he once again denied the allegation.
(Copy of Show Cause Notice & reply to show cause notice are
attached as Annexure-E & F) ‘

5. That on the basis of irregular enquiry, the appellant was dismissed
from service vide order dated 28.11.2017 against which he preferred
department appeal which was rejected on 22.12.2017 however he did
not keep the copy of departmental appeal with himself which may be
requisite from the department. The appellant then filed revision under
11-A of the Police Rule 1975 amended in 2014 which was also
rejected on 28.03.2018 for no good ground, however he did not keep
the copy of revision with himself which may be requisite from the
department. (Copy of order dated 28.11.2017,rejection order dated
22.12.2017 and rejection of revision dated 28.03.2018 are attached
as Annexure-G,H&I) _ y 1

6. That now the appellant come to this august tribunal on the following
grounds amongst others. |




By e fores s,

P

GROUNDS:

A) That the impugned order dated 28.03 2‘018 22.12.2017 & 28.11.2017
which is against the law fact, norms of justice and material on record
and therefore not tenable and liable to be set aside.

B) That the inquiry was not conducted according to prescribed procedure
as no proper chance of defence was provided to the appellant which is
violation of law and rules.

C) That no statement was not recorded in the presence of appellant nor
give him opportunity of cross examination but despite that the inquiry
officer held him responsible which is against the norms of justice nad
fair play.

D) That the appellant has bailout in the criminal case which shows that
the appellant was innocent and was punished for no fault on his part.
Copy of bailout is attached as Annexure-J. |

E) That the respondents should suspended the appellant till the
conclusion of criminal case pending against him but the respondent
department dismissed the appellant from service before the decision

of criminal case pending against him which is clear violation of CSR-
194-A.

F) That the appellant has been condemned unheard and was not treated
according to law and rules.

G) That the éppellant seeks permissioﬁ to advance others grounds and
proofs at the time of hearing.

. It is, therefore most humbly prayed that the appeal of
the appellant may be accepted as prayed for.

APPELLANT
Shaheen Shah ‘
THROUGH: —

(MLASIF YOUSAFZAI)
ADVOCATE SUPRE OURT,
&

(TAIMUR ALI KHAN)
ADVOCATE HIGH COURT,
Ty
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CUARGH %IIEEI UNDP R KPK POLIC E RULLS 1975

| Sohail Khalid, District Police Officer Chalsadda as competent
authority hereby charge you Inspector Shchcnqh'lh Khan as follows.

“That you Inspector Shehcnshdh Khan, while posted as I/C Trafﬁc Umt

Charsadda, On 28.10.2017 you were charged in Case FIR No. 436 u/s 186/279/156

(89) Custom ‘Act PS Mandani. Being a member of discipline force your act is highly =
objectionable and against the rules and regulations of th.e discipline force and also
earns bad name for the force. »

This amounts to grave misconduct on your part, warranting Dcpartmenfél
action agéinst you as deﬁncd in sectnon -6(1) (a) of the KPK Police Rules 1975.

l. By reason of the above. you appear Lo be wunty of misconduct under
section 02(111) of the KPK Police Rules 1975 and has render your self
liable to all or any of the pcnaltles as specrﬁed in secuon 04 (1) a & b of
the said rules. C

2. You are therefore, directed to submit your writtel"'defens'e within seven
days of the receipt of this Charge Sheet to the Enquiry Officer.
3. Your written defense, if any should reach to the enguiry officer within the

specified period, in case of failure, it shall be presum»d that you have no
dcfensc,.to put-in and in.that case an ex- parte action Q"’a“ follow against
you.

4. Intimate, whether you desired 10 be heard in person.

Dist lct potice Officer,

ﬂrsadda ‘




)

+ N
N 3 Government of Khyber Pakhtunk! W ’ C ‘
v ’ Office of the District Police-Officer : ‘//’“
v ‘ Charsadda - '

DISCIPLINARY. ACTION UNDER KPK POLICE RULES -1975 -
!, Sohail Khalid, District Police Officer Chéréadda, as competent authority

am of the opinion that Inspector Shehenshah Khan, has rendered himself liable to be .

‘proceeded apainst as he has comitted the following acts/omissions within the meaning - '

of section -02 (iii) of KPK Police Rules-1975.

STATEMENT OF ALLEGATIONS :
That he Inspector Shchénshﬁh Khan, while posted as I/C Traffic Unit
Charsadda, - On 28.10.2017 he was charged in Case FIR No. 436 u/s 186/279/156 (89)
Custom Act PS Mandani, B’_eing a member of discipline force his act is highly
. : objectionable and against the rules and regulations of the discipline force and also

earns bad name for the force.

This amounts to grave misconduct on his part, warranting Departmental
action against him. ’

FFor the purpose scrutinizing the conduct of the said official Mr. Nazir
Khan SP Investigation . Charsadda is hereby deputed "to conduct proper
departmental enquiry against the aforesaid official, as contained in section -6 ( 1) (a)
of the afdre ‘'mentioned rules. The enquiry officer after completing all proceedings
shall submit his verdict to this office within stipulated period of (10) days. Inspector
Shehenshah Khan, is directed to appear before the enquiry officer on the date, time
and placed fixed-by the later (enquiry officer) a statement of charge sheet is attached ‘
herewith, o S

Distrjct Betice Ofiicer,
Qé::'::dda

N u(ﬁﬁu//{l 2/HC, dated Charsadda the 3/ ¢o /2017
Copies for Information 1o the: '
b, M. Nazir Khan SP'Investigation Charsadda

2 [nspectbr‘Shchenshah Khan
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, " Nadeem Rafi

To:- The District Police &fficer, , !

OFFICE OF THE SUPERINTENDENT OF POLICE
INVESTIGATION CHARSADDA
PHONE No. 091-9220063

L

o —

&,

£

Charsadda, -
) No‘\_izﬁ 3 %vest: dated Charsadda, the / (5 November, 2017.
i Subject: - DEPARTMENTAL ENQUIRY AGAINST INSPECTOR SHAHEN SHAH

Memo:-

Kindly refer to your office Endst: No. 6521-22/HC dated 30-10-2017.
ALLEGATIONS:- '

It 1s submitted that Inspector Shahen Shah while posted as in-charge Traffic

unit Charsadda, he was charged in case FIR No. 436 u/s 186/279/156(89) Custom Act PS

Mandadi’."Being.a member of disciplined force his act is highly objectionable and against the
rules & regulations of the disciplined force and earns very bad name for the force.

He was charge sheeted and statement of allegations and the undersigned was
nominated as enquiry officer, - '
' BRIEF OF FIR:-

o

.- ’Sohail Muhammad Inspector Excise Charsadda reported that he along with SI
q; constables Abdul Basit, Gul Nawagz, Sajjad Ali, Farooq and Gul Zeb were present
" at Kochyaty Road in connection with checking of suspect/NCP vehicles in a motor car bearing

- Reg: No. A§1Q88 and other mobile P(6). In the meanwhile at aboyt 06:20 hrs a white color motor

car corollajG bearing Reg: No.LA-037 Islamabad, seen coming from Shahalam Jowr side. The

" carwas sigﬁgled " "2, but driver of the car increased speed of his car instead to'stop.

T ar was chased by the squad and the 2™ squad P(6) present on nakabandi
‘near Safi Tent Hou.e Harichand Road was also informed to stop the'¢ar. When the car reached
' near the 2"d squad, they .. o signaled to stop. But the driver insi:egd to stop tried to run the car

RN

“FIR No. 436 w/s 186/279/156(89) Custom Act PS Mandan.

- After registration of the case AS] Gul Nabi Khan was entrusted with the
investigation of the case. o "

His statement wag recorded. Who disclosed that the incident has i.kox place in the

u_instant.plac"g and from -thg .capdicted investigation so far Inspector Shahen Shah was found
* guilty. He further stated that report made by Inspector Shahen Shah, which has been entered into

DD No. 12 dated 28-10-2017 is false and fabricated. o

BRIEF OF THE DD:- . o

. . Tnspector Shahen Shah made a report to in-charge casualty LRH Peshawar in
injured/conééiog§ condition along with Khadim i‘hah. s/o Noor Rehman r/o Dakki that he is
Incharge Traffic Police Charsadda. Today at morning as usua} he was on his way to Charsadda
for performing his duty by motor car without Reg: No. model 2005 white cot vhen reached to
the place of. occutrence, a private motor car parked at the 'oppc;',gi\te side of t! 1, from where

~.
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3 /':.E; unknown accused fired on him with the intension of murdering him. As a result he was hit

- ¥near armpit- and got injured. Later on he was referred / rushed by the passers-by to LRH
4 Peshawar for treatment. No motive behind the occurrence was disclosed. He charged unknown

. f# accused for the offence and stated that after confirmation of the actual accused he will charge
£ them. , ' ‘

On this report a murasila was draftef'd and sent: to the police station which was
entered in DD No. 12 dated 28.10.2017 PS Mandani, kN ‘

: . b SI Shakir Ullah of PS Tangi of investigation Staff is.enquiring the case.
W . " PROCEEDINGS:- ! : . -

- During the course of enquiry, the fo'llow_ing concerned individuals including the

" default officer were called. They were heard in pcrsc:m and their statements were recorded:-
" R 1. Inspector Sohail Muhammad Excise Department Charsadda.
| 2. ASINadeem Excise Department Charsadda.
Coa 3. SIShakir Ullah CIO PS Tangj.
L. . 4 ASIGul NabiKhan PS Mandani, |
 Ins cctor Sohail Muhammad Excise Department Charsadda:-
' He stated that on 28-10-2017 he got information that at early in the nioming some

nakabandi at 6:00 hrs. The squad was divided into t{vo groups. : _

' In 1* squad he along with constables Farooq, Sajjad and Gul Nawaz arranged
nakabandi at Bagh Killi Road while the 2™ squad comprising:of ASI Nadeem constable Shah
Zeb, Abdul Basit took position at Kochyan Road Haridhand. . '

* At about 6:20 hrs.a motor ¢ar bearihg Reg: No.LA-037 Islamabad having White
color model 2004 Chassiswﬁo.NZE-121-3271292 <IS’c Engine No.268052 was scen coming from
- Shahalam Jowar. The car Was signaled to stop by the 2™ squad present at Kochyan Road

Harichand but the driver of motor car increased the speed instead to stop. The car was chased by
the squad, further more constable Abdul Basit informed the * éqﬁad telephonically that they are

chasing the car and further g:gform them to decampllfrom Bagh Killi Road and arrange nakabandi

at Harichand Koad and try-tg stop the car. | o
' On this infqﬁnation ' (6) mobile immediaf:ely«'rq‘shed from there and arranged
nakabandi at Harichand Road near Safi Tent Hous:e. In the meanwhile when the vehicle reached
near squad P (6) mobile,: :gvas signaled to stop. The driver c}f the motor car instead to stop
-~ increased speed rashly aud tried to run the car over the squad. Then the squad fired on the tyers
S of the car for self defensg, Sh} the driver again instead to stop turned the car to right side towards
Bagh Killi. By taking thg yehicle onward in vle'ry rash and negligence driving, after some
: distance the driver stopped the car and de-boarded, removed- the mask from his face and
disclosed his name as Shahen Shah, who was identified by the ‘squad member namely Gui Zeb
and Abdul Basit. Driver Shahen’ Shah told that he has b.een:inj'ured while failed to produce
registration of the car. Du§ to his injured conditibn he was brought to DHQ Charsadda by the

squad and later on referred to IJRH'Peshawar. | “

His car bearing Reg: No. LA-037 I$lamabad was taken into possession and as per
direction of DG Excise the car was sent to .ware-house Peshav;(ar for further proceedings under
Seizer & Disposal Rules 2015, i at

. Inspector Shahen Shah crossed exarln_ined him. Detail statement is attached.
AST Mli_hzlmmad Nadeem Rafig Excise De artlment Charsadda:-
‘ . He was heard in person. He rcpczjitcd his stance in support of the statement of
Inspector Sohail Muhammad of Excise Departmerit. T
=0 00" Inspector Shahen Shah crossed examined him. Detail statement is attached.

. a . -, - N
3 Los . .
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suspect/NCP vehicles will pass through Harichand road. Hence a plan was prepared for
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 Aishakir Ullah CIO PS Tangi:. C
i . He stated that on 02-11-2017 an enquiry having DD. No. 12 dated 28-10-2017 w/s

Y f156(3)-Cr.PC was received from DSP Tangi which is being investigated by him, Duri'ng enquiry
L ' statement of Shahen Shah was recorded Ws 161-Cr.PC. He stated that the NCP motor car with
/ out l'leg: No. was with him at the time of occurrence. That car was under the use of him
4 (Inspector Shahen Shah) for 05 months. He was injured in the said car.

' ASI Gul Nabi Khan PS Mandani :- . _
e He stated that on 28.10.2017 he Wwas present at police station. In the meanwhile a
. written application was received from Excise Department Charsadda. Upon which a casc vide
- FIR No. 436 dated 28-10-2017 u/s 186/279/156(89) Costume Act PS Mandani was registered.

N
1

o

- challaned to court from where he was released on bail.

During cross examination he disclosed that from the investigation conducted s0
far the defaulter official is found guilty. And he further told that his report which was entered Iin -
- \/ DD no 12 dated 28/10/17 was fake and fabricated. ,

"__Inspector Shahen Shah the then Incharge Traffic (under suspeﬁsioni:-

The alleged official was also called to the office of the undersigned. He presented
a written statement which is reproducing below. '

. Lk That for reason more particularly below the statement of allegation s and

closed and giving a Q=72 to at this stage itself, -
2. The proceedings arc . tually based upon on an incident which took place on
28-10-2017 at Mobin Qilla in between Dakki and Amirabad. When he was on
his way for duty and his white corolla car w/o No. plates where a private car
without siggaling him open fire at him as'a result he injured on left side very
deeply. :
;3. Due to fear and prevailing situation of terrorism he didn’t stop but after
"500/600 met¢ts he could bear the stress of, deep wounds and stopped 100
meters or less hefore the said Pull. There a white car stopped with him and the
N - Dbersons shifted him to the back seat of his car and took him to Charsadda
I RS hospital. Where he was referred to LRH. At the time of report he didn’t know
= . that who fired at him but he thought that he will nominate them ufs -
T 164-Cr.PC. S P . :
oot 4. ‘That next day in the hospital he came to know that Excise have lodged an FIR
’ ' - - No. 436 u/s 186/279/ 156(89) custom act PS Mandani, then he realized that the
helpers were the shooter too. Till that time he thought that they were on their
- Wway and stopped for my help. They were aware of their mistake therefore took
~ meto the hospital. . S o
5. Till today he did not known that why Excise opened fire at him. Do they have
o ' the right to do s0? If he would have recognized at the time of fire ore they
have signaled him ther he would have directly charged them in my report. He
. reported agam:{g unknown for the purpose that whcn he knows will nominate -

. - - ﬁgg??%?“gj
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- shec, " be raised against him and may very graciously be with drawn for

12

13

the best iy, “law, fairness and Justice, Keeping in view his future service
- . carrier. ‘

. That before ooy nse to the allegation s in the Statement he hag already

compelled to be a witnegs against himstlf, -
b, Article-ZO(&)-» of Indian act is about dual proceeding of identical
. charges,
e 26 General Clausc Act
d.- 403-Cr.PC.

¢




L YA e B LN PPV ) P N LT

i. Do the Excise have informed the. concerned Police Station about
* their arrival and nakabandi or'about' the incidence at the time of
occurrence? Definitely not because they have reported at 1300 hrs.
it If they fired near Kochyan then Why did they not ‘turn to RHC
Harichand for first Aid Which was in their way in about a minute.
First aid has a kcy role in emergency.” -
i, Similarly after hospital comes Jamalabad check post who were
~ also kept unaware if the incident have taken place at Kochyan it wr
means the incident have not taken place at Kochyan.
iv. Next comes PS Mandani which is‘quﬁcemed Police Station. It was Nt
- their responsibility to take himi first to the PS Mandani but they IRRY
- didn’t do so. Which also point out about the place of incident is
- some where else. L :
V. !They report time of incident at 06:20, but his depart for duty is Y
, about 06:15 hrs then how can he reach there in 05 minutes. A
vipt i;fis car have no scratch on any side which-show that he has driven
“9ver them or there is any one of Excise official have a minor injury
‘ Qn their body or vehicle which that he'_Havc driven over them.

vii.  Ifhe was in such a high speed and they fired and hit him then why
his car didn’t struck to some thing or went into nearby fields. It
means that he was in normal speed by they fired at him without
signaling and he himself stopped about 500/600 meters away as a
result of stress of the wound & fear of terrorism. '

14. He further requested to keep his enquiry pending in the light of above
discussion till the decision of the Court. - , :
When he was cross questioned, he confessed that the said motor car Corolla-G

model 2004 wus his own. He also stated that the said motor car was NCP which he has bought
for his use:. -

. Inspector Shahenshah and witnesses were confronted to each others.
Opportunity of cross cxamination was provided to the defaulter official.-

t
| R .

NI
fare

_, FACT FINDINGS:-
' After perusal of statements and available record the following points came to
- . surface:- ’ e o

“I. On the day of occurrence the default ofﬁcial;qu drivingl NCP car having Reg:
No: LA-037 from Charsadda towards Harichan(_i_,-, : ‘ :

¥ 2. When he was stopped twice by the Excise Squad duly in proper uniform in ,
two different places (1™ squad at Bagh Killi Road: while the 2" squad at .
Kochyan Road) but he didnffstop his'car for the reason best known to him.

. It is worth 1 mention here that although the cllgliﬁquent official knew that he
aE - | was fired by the Excise Staff who took him ‘to the hospital. But he wrote
o - another fabricated report of the incident and charged unknown accused for the
- offence, this fabricated report shows his mala ﬁdﬁe,{intention and shows that he

T f ~ wants to conceal the real/actual facts, o

v
1

» When he stopped his car he did not produce ’axliy,docuinents regarding ‘his car
to the excisg officials, L




'5. His statements are full of contradict
' witnesses ipcluding the Excise Offici
offence sg far. : oL
- By fabricating report he tried to deceive his senior. officers
. During Crass examination he admitted.
the motor gar-which was NCP and he fu
éar'.for'p_‘ig t:wn use. _ ;
. -His rep!y-;ﬁé the question was not satisfactory,
of NCP vehicles are illegal or otherwise.
- MRA report received which shows
LA-037 Islamabad Chassis No NZE 12
was recovered from the possession of
Shah, particulars of the vehicle registere

ions. Although he cross ekamilged the
als but he didn’t charge any one for the

hat on, the day of occurrence he had
rther stated that he had bought the said

that whether selling and buying
at the car in question having Reg no

the default official Inspector Shahen
d on the said Reg No urc as under.

NZE121-3117617

Engine No. A396200
Class of vehicle _TOYOTA/COROLLA
Color ; WHITE
. Model 2002 -~
P Registration Status _' REGISTERED
RN Book Status Original
' Name of owner Ijaz Ahmad Khan
v© Which shows that bogus no plate was affixed by the default official on the car.
CONCLUSION:- ' |

- After the conducted enquiry and the recorded statements it tran:
“Inspector Shahen Shah remained involved in the ille

" He miss-used his powers.

i

ipired that
gal business of Non Custom Paid vehicles.

) Being a member of disciplined force his this ac
against the norms of the disciplined force and eamed

very bad ‘name for the KPK Police in
- general and the Charsadda district Police in particular. S ' )

i .
Thergfore, he is recommended for major punishment

o Head of Investigation,
Charsadda.

’_

1-3271292.Engine no B 268052 which -

Re_gistration No LA-037 _
Registration No. 27-Feb-07 ]
Chassis No.

t'is highly objectionable and
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1 .
)

: o thrcas the chargc oF absence l\llLfUlCd to cnquiry, officer for General Police

i
}

Irocccdml,s contamed u/s 5(3) Police Ruls 1975,
L R AND
threas the cnqulry ofﬁccr has submlllul his Imdmgs tccommcndmg you for major penalty .
' ‘ AND

Whereds, I-am satisfied with (he |'ccolmncndati0n of the enquiry officer that you

' , o oetor, bhehenshah Klnn, while poslcd as. /¢ Iialhc Unit Cha:sadda On 28.10.2017 yOu were
1 ~ ed in (,asc F IR No 436 u/s 186/279/ 156 h()) Cu.slom Act PS Mandani. Being a munbm of

e )lmc force your act is’ Iugzﬁy objectxonablc and dgclmbl lhc 1ulcs and regulations of the discipline

and also eams bad name for the foxcc T im\ IhL, act dmounls to gross misconduct and renders you

for pumshment undex Pohcc Rules l‘)7w : <

Tl‘lcreforé ~I /dhOOI Babcu /\lml: I)Is trict i’ohcc ()fhu.: (ha:sad(la in exercise of the
s vested | 111 me undér’ 1ul(.s 5(3) (d) (h of I’ulu ¢ Rules 1975, (.111 upon yo:: to_explain as to why

e aposed pumsluncnt may uol be awandud o you,

L. N

.,,Your “reply should- reclch the unduw'nuf within 07 days of receiptof this notice, failing

o Q, A '; N

CX- pmte dLllOn wxll be takcn against you, , .

- You are at liberty 1o appear in person belore the uidersigned for personal hearing,

e
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ORDER
departmental enquiry against [nspcetor

will disposed off the
harsadda, On 28.1;0.7.017 he was

Traffic Unit C

This order
while posted as 1/C
uls 186/77()/1 56 (89) Custom Act PS Mandani.

Charge Shecet t(wuh(.r wit

Shehenshah Khan,

cd in Case FIR No. 436

WC allcoalion hc was issucd h statement of

charg

' - n the abx
allceation undcr Scetion 6([) @) ot KPK Pohcc Rales 1975. I nqmry ()ch cr Mr. N‘d_.‘l.if
Khan Tieas of Tnvestipation Charsadda nominated for (.onduum

was & dcpartnkntdl'

nqun) m‘amsl him. The 2.0 alter conducting proper departmentai CrguiTy sf,'_-.b'.mtt(‘,( i his

findings dnd rcommmda‘*him “for major-punishment...

Subscquently, Inspector Shehenshah Khan, was issucd Final Show Causc
ound un-satisfactory. L

Notice /S 5(3 Police Rules 1975 reply to which w
{jon in orderly roon on

chance to explain his posi

as t'f_:ccivcd but f
has also given a ¢ 27.11.2017, but he cannit

satisiy the undersigned with his reply.

the cnquiry papus & rc,c()mmcndation 0

Afier going through
he 1 hercby. c\wcudcd

hearing  him personaly 0 orderly room,

officer and
rvice” with immediate effeet.

nent of Dismissal from s¢

N

Punishe

.13 No_ 8/()

!)mc?\-’/‘{‘_/’“‘ 2017 ' ' ' :
No. fAE 1Y J1C. dated Charsadda the 28 /U o7 | ’

Copy lor in l'm'maticm and necessary (u,lmn to thé:-

Inspeetor General of Police Mardan region | Mardan

Deputy
Officer Cl harsadda

District Accounts

3 Pay, ()lh(,u o
4. EC/HMCLT pRe
| cuclose @ﬁﬁ es

t =

{ the cnguiry

“Wajor
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ORDUR.

This order will'diépo'sc-.oﬂ' the appeal preferred by 1‘.:;\’-1!!3]50(_2&”‘ Shehenshah
Khan of Charsadda District Police against the order of District Police Officer, Charsadda, whereby he
was awarded Major punishment of clism.issa[ from service vide District Police Officer, Charsadcla- OB No.
$10 dated 27.11.2017. J

Brief facts of the case are that the appellant while posted as Incharge Traftic Unit

Charsadda, on 28.10.2017 he was charged in case vide FIR No. 436 u/s 186/2-79[156(89) Custom Act

\

Police Station Mandani”. ‘The [acts which led to the registration of alorementioned case are as under:

Sohail Muhammad Inspectoi Excise Charsadda rcported that he along with Si
Nadeem Rallg, Constables Abdul Basi(, Gul Nawaz, Sajjad Ali, FFarooq and Gul Zeb were present al
Kochyan road inconnection with checking of suspects/NCP vehicles in a motor car bearing Registration
No. A-1088 and other mobile P(6). In the meanwhile at about 0620 hours a white color motor car corolla
GLI bearing Registration No. 1.A-037 Islamabad, scen coming from Shahalam Jowr side. The car was
stgnaled o stop but driver of the car increased speed of his car instead to stop.T'he car was chased by the
squad and the 2™ squad P(6) present on Nakabandi near Sall fenl House Harichand road was also
informed to stop the car. When the car reached near the 2™ squad they also signaled to stop but the driver
wstead w stop wied Lo run the car over the squad officials. In order to stop the car, the sguaci olficial lired
atthe tires of motorcur. A few yards onward, the car was stopped. Driver who was hit and got injured, de-
boarded and disclused his name as Shahenshah /o Dhakki. However, no documents regarding the subd
motorear were produced. The car was taken into possession and driver Shahenshaly was dispatched in
mjured condition 1o DHQ Hospital -Charsadda for treaument. On receipt of written apphication from
wnspector Sohlnil Mubammad ol Lxcise department the instant case was registered. * in this regard charge
shaet & summary of allf.'galiz(ms was issued to the accused officer and Mr. Nz-ixir‘Khun, Head of
tivvestigadon Charsaddu was nominuted as _enquiry olflfcer, with the dircction w conduct proper
deparimental proceeding -and submit his finding. Afier condﬁciing proper -clcpanmcmz-al procecdings, he
submitted  his finding and recommended him lor Majof Punishment of Dismissal ﬁ'Oln serviee.
Subsequenty he was issued Final Show Cause Notice, Reply to the {inal shoxil cause was recejved and

found unsatisiactory. He was called for Orderly Room on 27.11.2017 by llfc District Police Officer,

s

Survice,
) bt
Me was called in orderly room held in this olfice on 20.12.2017 and heard him i

person. The appellant did not produce any cogent reason for his innocence. ‘Therelore, 1 find no erounds

o intervene the order passed by Diswrict Police Ofticer, Charsadda. Appeul is regected.

DHUER AR OVELY,

awari)PSP
flieer,

0/(/ (Mtubanmmad Alafg S
’ Regionag) Polic
Aardan

No. ?Q/)—X' /B8, Dated Macdan the 2,)_/ )2 poi,

Copy 1o Distiet Police Ollicer, Charsadda lor information and necessary action w/r 10 his offes

Clirsadda but he cannot satisly the District Police Qfficer, Charsadda. Therefole he was dismissed rom




ACZAR AN U VWS U W' ¥ O '
“ INSPECTOR GENERAL OF POLICE
. JMKITYBER PAKHTUNKHWA . o

-

Ccntml Police Office, Peshawar - ‘ 7 -
No.SI_// 74 " 118, Dated Peshawar the & /03 2013, e 3
) . o : : ORDER . * . .

This 0|clc1 is hereby, passed to dlspmc of departmental .\ppcal under Rule 11-A of

P¢ khtunkhwa Police Rulc-]‘)?S submitted by lux-!nspcuor_ Shaheen Shah Khan. The appellant was dismissed from

service by DPO/Charsadda vide OB No. 810, dated 23.11 20]7 on the ch
. U 2it Charsadda, on

Khyber

arge that he while posted as Incharge Traffic

28.10.2017 he was chd:z,cd in case wdu FIR No. 436 u/s 186/2791156(89) Custom Act Police

.?2 12.2017.

" A meeting ol' lhe Appclhtc Board was hcld on 01.02. 2018 in CPO. Shehan Shah Khan Ex- Inspector

(llo.cnlhﬂcn referred to as pctmonm) present and hea:d in dcta!] Short yet relevant facts are that on 28.10.2017. the

, as driving Non-Custom Paid Vehicle. The Excise Squad
- .

present on checking duty gave signal orstoppmg to the peu 10:\01 but he did not stop. The Squad started chase of the

Q

miotor car and also infor, med the 2™ squad plcscnl on chcckmg duty at

another point ahead of the fleeing motorcar. The )
e '
_driver of the motorcar '1lso did not obllge the signal of tl"

" squad rather made attempt of running over on the

off'cxals of the squad, The Excise Officer nnde firing on!

stopped the motorcar,

motorcar which lut the petitioner and accordingly he
The pcuuonc[ was shlfted in injured condition to the DHQ llosp:ml Charsadda and the motorcar
was scized. A criminal case vide FIR No. 436 Undcr Scct i 186, 279 PPC read with 156 (89) Custom Act, Police
Station Mandani was also registered agunst the pClIllOnel '

Petitioner was proceeded against depd:tmcnlaily and he was dismissed from service vide order dated
23.11.2017 of District Police Officer, Charsadda and his depa tmental appeal w

as also rejected by Regional Police
Officer , Mardan.

(I . Perusal of the :u,m(! revealed that petitioner 1) ing a Police Officer was involved in smuggling of Non-
i
" Cust

tom-Paid vehicle and he also did not surrender himself’ for checking resultantly he sustained i |nnuy He tarnished

B the imauge of Police before the public und I: \usc De m:lmull No irregularit and 11[(, sality was found in the impugned
H | gularity gality pug

Old"l's of District Police Officer, Charsadda and Regional Pelmc Officer, M“lrchn ‘Therefore, the Board decided th
the petition is hercby rejected. ' )

at

. d .
This order is issued with the approval by the Competent Authority. -

vEt

:‘ ~ . / & (MUHAMMAD AL BABAKIIED)
: : ; Addl: 1GP/ O 20 n
For biapector General ul 1'olice, /(‘/
Khyber Pakhtunkhwa,

+

. N I B : Peshawar.
“Naos 7788w :

Copy ol the whove iz for wuulul (o lhu

Regional Police Officer, M.u(l.m

District Police Officer, Charsadda,

PSO to IGP/Khyber Pakhtunkhwa, CPO Pu.ha war,

PA o Addl IGP/HQrs: Khyber Pakhtunkhwig Peshawar,

PA to DIG/HQrs: Khyber Pakhtunkhwa, Pcs!;dwm.

PA to DIG/Training, Khyber Pakhtunkhwa, Peshawar, ;
“PA to AIG/Establishment, Khyber I’alxhtunkhwn Peshawar. ‘ : o

PA 10 AlG/Legal, Khyber Pakhtunkhwa, Pcsha\vm

. Office Supdt: E-I1, CPO, Peshawar: &

v

ooc\’fv\u‘.f-*.u!\’.—




j’f/}ﬁ/ﬁfﬂu///@// /woféw G
o .@w/’/mf /w\%}//”/




VAKALAT NAMA

NO. ___J20

INTHE COURTOF _ Coeusbe. Ttnboyuial /&Aﬂm
Chlogy g fnd.  Kha. (Appellant)

(Petltloner)
(Plalntlff)
VERSUS 4
/ shize MJ,ZIL ' 5 (Respondent)
/ (Defendant)

I/We, MM kha-

Do hereby appoint and constitute M. Asif Yousafzai, Advocate Supreme Court

. Peshawar, to appear, plead, act, compromise, withdraw or refer to arbitration for
me/us as my/our Counsel/Advocate in the above noted matter, without any liability for
his default and with the authority to engage/appoint any other Advocate/Counsel on
my/our costs. '

I/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the above noted matter.
The Advocate/Counsel is also at liberty to leave my/our case at any stage of the
proceedings, if his any fee left unpaid or is outstanding against me/us.

(CLIENT)

Dated /20

ACCEPTED

M. ASTF YJ%;A FZAI

Advocate Supreme Court |

Peshawar. ’ '

Taimur Ali Khan , Syed Nauman Ali Bukhari
Advocate High Court Advocate

\ OFFICE:

L - Room # FR-8, 4" Floor, |
~ Bilour Plaza, Peshawar, _ o s
‘Cantt: Peshawar L T e R |
Cell:, (0333 9103240) ,*"j [ K\f‘&‘“" - o ; o

o B, _ 9

s
by
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Bi?,FORE THE HONOURABLE KHYBER PAKHTUNKHWA
/ SERVICE TRIBUNAL, PESHAWAR | -

Service Appeal No. 700/2018

Shahenshah Khan, Ex-Inspector, In-charge Traffic Unit

Charsadda.......c.cceviiiiinniinninnenes . ...Appellant
| VS

IGP/KPK €tC: oviuiiiiiniiiiiiiiinininsniosnessnnecaes .....E.Respondents
S.No. | Description of documents Annexure? Pages
| Reply - 1-3
2 Enquiry report A » 4-9
é Statements | B 10-13
4 Final Show Cause Notice C 14
5 Reply to Final Show Cause , D 15-18

_ Notice ' '
6 FIR E . : 19

]
Respondents
Through: \D W
Inspector Leéal C!hérsadda

[
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BEFORE THE HONOURABLE KPK SERVICES TRIBUNAL PESHAWAR

---------------

Service Appeal No. 700/2018

VERSUS

IGP/KPEK €. wirneiiiiiiiiiieiiiiiiiiiiraianiresstaessstearacsssentontssrsncsssaas Respondents

REPLY/PARAWISE COMMENTS ON BEHALF OF RESPONDENT NO. 1 TO 3.

/

Respectfully Sheweth:

Preliminary Objections:

L.

That appellant has not approached this Hon’ble tribunal with clean hands.

2. That appellant has suppressed actual facts/factual position from this
Hon’ble tribunal. .

3. That the appeal of appellant is not based on facts.

4. That the appeal of appellant is bad for non-joinder of necessary parties.

5. That the appellant is estopped by his own conduct to file the present appeal.

REPLY ON FACTS:
-1 Para pertains to initial appointment and subsequent promotion of the

appellant, Hence needs no comments.

2. Correct to the extent that appellant while posted as Incharge Traffic Unit

Charsadda, was charged in a case vide FIR No.436 dated 28.10.2017 u/s
186/279/156 (89) Custom Act PS Mandani, on the report of Sohail Ahmad
Inspector Excise Charsadda, Inspector Sohail Ahmad reported that he
alongwith SI Nadeem Rafig, Constables Abdul Basit, Gul Nawaz, Sajjad
Ali, Farooq and Gul Zeb was present at Kochyan Road, in connection with
checking of suspect/NCP vehicles in a motor car bearing Reg: No. A-1088
and another mobile P(6). In the meanwhile at about 0620 hours a white
color corolla G bearing Reg: No.LA-037 Islamabad, seen coming from
Shahalam Jowr side. The car was signaled to stop, but driver-of the car
rather to stop, increased speed of his car.

The car was chased by the squad and the 2" squad P(6) present on
nakabandi near Safi Tent Home Harichand Road was also informed to stop
the car. When the car reached near the 2" squad, they also signaled to stop.
But the driver instead to stop tried to run the car over the squad officials. In
order to stop the car, the squad official fired at the tires of motorcar. A few
yards onward, the car was stopped. Driver who was hit and got injured, de-
boarded and disclosed his name as Shahenshah r/o Dakki. However, no
documents regarding the said motorcar were produced. The car was taken
nto posse}ssion and driver Shahenshah was referred/taken in injured“

condition to DHQ Hospital Charsadda for treatment. On receipt of written




{/ ‘“‘:i%_l ,
-
3,
+/ 4,
5.

6. That respondents approach this Hon’able Tribunal to dismiss appeal of the
appellant on the followirig grounds:

GROUNDS:

A. Incorrect. Orders passed by the competent authority as well as appellate
authorities are in accordance with law, norms of justice and material facts,

‘ therefore, are liable to be maintained.

B. Incorrect. Proper enquiry was conducted wherein all codal formalities were
fulfilled anld appellant was provided full opportunity to defend himself but
he bitterly failed to produce even a single evidence in his defence.

C. Incorrect. All statements were recorded in the presence of appellant and he
was also provided the opportunity to cross examine the witnesses, which is
evident from the annexed statements.

D. Incorrect. Mere grant of bail does not exonerate/discharge anyone from the
criminal liabilities/charges.

. .\ '
E. Incorrect. Departmental and criminal proceedings are two separate entities -

T EEE—— . e .

application from Inspectof Sohail Muhammad of Excise department the

instant case was registered.

Incorrect. A proper enquiry was conducted against appellant. He was given -

full opportunity to defend himself as well cross examine the witnesses but
he failed to present even a signal evidence in his defense. Copy of enquiry,
statements and cross are annexed A & B.

Correct to the extent that appellant was issued final show cause notice to

which he submitted his reply. However, the same was found unsatisfactory.

Copy of fi}lal show cause notice and reply is annexed as annexure C &
D.

It is worth mentioning here that after dismissal from service, the

appellant was again found involved in the practice of smuggling NCP

vehicles. In respect of which a case vide FIR No. 24 dated 12.01.2018 u/s

420/468/471-PPC PS Umarzai was registered against the appellant (copy of
FIR is annexed as annexure E.

Correct to the extent that the appellant filed departmental appeal before the
appellate authority i.e Deputy Inspector General of Police Mardan Region,
which was rejected vide order dated 22.12.2017. Later on appellant moved
departmental appeal under rules 11-A of Khyber Pakhutnkhwa Police Rules
1975 before the worthy Inspector General of Police Khyber Pakhtunkhwa,

however, the same was also rejected vide order dated 28.03.2018.

and both can run side by side. Fate of one will have no effect on the other.
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F. Incorrect. Appellant was provided full opportunity of defending himself but

c

he failed to produce even single evidence in his defense.

G. That the respondents also seek permission of this Honorable Tribunal to

advance additional grounds at the time of arguments.

Keeping in view the above facts, it is most humbly prayed that appeal of

appellant being without merit and substance, may be dismissed with cost.

1. . Inspector{General bf Police,
¢ Khyber Pakhtunkhwa Peshawar
(Respondent No.1)

P T e | 'i-'fi'cer‘,

yFaioal Foce O
Deputjgvi:glsp'eq-,tx@.!‘d@”encral of Police,
Mardan, Region-I Mardan

(Respondent No.2)
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OFFICE OF THE SUPERINTENDENT OF POLICE
INVESTIGATION CHARSADDA
PHONE NoO. 091-9220063

To: - The  District Police Officer,
Charsadda.

Ay

. Y e =
No:\j‘[ o SfInvest: dated Charsadda, the /L’ November, 2017.

Subject: - DEPARTMENTAL ENQUIRY AGAINST INSPECTOR SHAHEN SHAH

Memo:-

Kindly refer to your office Endst: No. 6521-22/HC dated 30-10-2017.
ALLEGATIONS:-

It is submitted that Inspector Shahen Shah while posted as in-charge Tratfic
unit Charsadda, he was charged in case FIR No, 436 u/s 186/279/156(89) Custom Act P'S
Mandani. Being a member of disciplined force his act is highly objectionable and against the
rules & regulations of the disciplined force and earns very bad name for the force.

He was charge sheeted and statement of allegations and the undersigned was
nominated as enquiry officer.

BRIEF OF FIR:-

Sohail Muhammad Inspector Excise Charsadda reported that he along with SI
Nadeem Rafiq, constables Abdul Basit, Gul Nawaz, Sajjad Ali, Farooq and Gul Zeb were present
at Kochyun Road in connection with checking of suspect/NCP vehicles in a motor car bearing
Reg: No. A-1088 and other mobile P(6). In the meanwhile at about 06:20 hrs a white color motor
car corolla G bearing Reg: No.LLA-037 [slamabad, seen coming from Shahalam Jowr side. The
car was signaled to stop, but driver of the car increased speed ot his car instead to stop.

The car was chased by the squad and the 2" squad P(6) present on nakabandi
near Safi Tent House Harichand Road was also informed to stop the car. When the car reached
near the 2™ squad, they also signaled to stop. But the driver instead to stop tried to run the car
over the squad ofticials. In order to stop the car, the squad official fired at the tires of motor eur.
A few yards onward, the car was stopped. Driver who was hit and got injured, de-boarded and
disclosed his name as Shahen Shah /o Dakki. However, no documents regarding the said motor
car were produced. The car was taken into possession and driver Shahen Shah was dispatched in
injured condition to DHQ hospital Charsadda for treatment. On receipt of written application
from Inspector Sohial Muhammad of Excise department the instant case was registered vide
FIR No. 436 u/s 186/279/156(89) Custom Act PS Mandani.

After registration of the case ASI Gul Nabi Khan was entrusted with the
investigation of the case,

His statement was recorded. Who disclosed that the incident has taken place in the
instant place and from the conducted investigation so fur Inspector Shahen Shah was found
guilty. He further stated that report made by Inspector Shahen Shah, which has been entered into
DD No. 12 dated 28-10-2017 is false and fabricated.

BRIEF OF THE DD:-

Inspector Shahen Shah made a report to in-charge casualty LRH Peshawar in

injured/conscious condition along with Khadim §hah s/o Noor Rehman r/o Dakki that he is

| Incharge Traffic Police Charsadda. Today at morning as usual he was on his way to Charsadda
| for performing his duty by motor car without Reg: No. model 2005 white color, when reached to
: the place of occurrence, a private motor car parked at the opposite side of the road, from where




an unknown accused fired on him with the intension of murdering him. As a result he was hit
near armpit and got injured. Later on he was referred / rushed by the passers-by to LRH
Peshuwar for treatment. No motive behind the occurrence was disclosed. He charged unknown
accused for the offence and stated that after confirmation of the actual accused he will charge
them.

On this report a murasila was dratted and sent to the police station which was
entered in DD No. 12 dated 28.10.2017 PS Mandani.

S1 Shakir Ullah of PS Tangi of investigation statf is enquiring the case.

PROCEEDINGS:-

During the course of enquiry, the following concerned individuals including the
default officer were called. They were heard in person and their statements were recorded:-

1. Inspector Sohail Muhammad Excise Department Charsadda.

2. ASI Nadeem Excise Department Chursadda.

3. S1 Shakir Ullah C1O PS Tangi.

4. ASI Gul Nabi Khan PS Mandani.

Inspector Sohail Muhammad Excise Department Charsadda:-

He stated that on 28-10-2017 he got information that at early in the morning some
suspect/NCP vehicles will pass through Harichand road. Hence a plan was prepared for
nakabandi at 6:00 hrs. The squad was divided into two groups.

In 1* squad he along with constables Farooq, Sajjad and Gul Nawaz arranged
nakabandi at Bagh Killi Road while the 2"! squad comprising of ASI Nadeem constable Shah
Zeb, Abdul Basit took position at Kochyan Road Harichand.

At about 6:20 hrs a motor car bearing Reg: No.LLA-037 Islumabad having White
color model 2004 Chassis No.NZE-121-3271292 & Engine No.268052 was seen coming from
Shahalam Jowar. The car was signaled to stop by the 2" squad present at Kochyan Road
Harichand but the driver of motor car increased the speed instead to stop. The car was chased by
the squad, further more constable Abdul Basit informed the 1* squad telephonically that they are
chasing the car and further inform them to decamp from Bagh Killi Road and arrange nakabandi
at Harichand Road and try to stop the car.

On this information P (6) mobile immediately rushed from there and arranged
nakabandi at Harichand Road near Safi Tent House. In the meanwhile when the vehicle reached
near squad P (6) mobile, was signaled to stop. The driver of the motor car instead to stop
increased speed rashly and tried to run the car over the squad. Then the squad fired on the tyers
of the car for self defense. But the driver again instead to stop turned the car to right side towards
Bagh Killi. By taking the vehicle onward in very rash and negligence driving, after some
distance the driver stopped the car and de-boarded, removed the mask from his face and
disclosed his name as Shahen Shah, who was identified by the squad member namely Gul Zeb
and Abdul Basit. Driver Shahen Shah told that he has been injured while failed 1o produce
registration of the car. Due to his injured condition he was brought to DHQ Charsadda by the
squad and later on referred to LRH Peshawar,

His car bearing Reg: No. LA-037 Islamabad was taken into possession and as per
direction of DG Excise the car was sent to ware-house Peshawar for further proceedings under
Seizer & Disposal Rules 2015.

Inspector Shahen Shah crossed examined him. Detail statement is attached.
ASI Muhammad Nadeem Rafig Excise Department Charsadda:-
He was heard in person. He repeated his stance in support of the statement of

Inspector Sohail Muhammad of Excise Department.

Inspector Shahen Shah crossed examined him. Detail statement is attached.
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SI Shakir Ullah CIQ PS Tangi:-

He stated that on 02-11-2017 an enquiry having DD. No. 12 dated 28-10-2017 u/s
156(3)-Cr.PC was received from DSP Tangi which is being investigated by him. During enquiry
statement of Shahen Shah was recorded u/s 161-Cr.PC. He stated that the NCP motor car with
out Reg: No. was with him at the time of occurrence. That car was under the use of him
(Inspector Shahen Shah) for 05 months. He was injured in the said car.

ASI Gul Nabi Khan PS Mandani :-

He stated that on 28.10.2017 he was present at police station. In the meanwhile a
written application was received from Excise Department Charsadda. Upon which a case vide
FIR No. 436 dated 28-10-2017 u/s 186/279/156(89) Costume Act PS Mandani was registered.
After registration, investigation was handed over to him. The case was discussed with the DPP.
Who issued a written order to delete the section 156(89) of Custom Act as it was not in the
domain of Police to investigate. Site plan was prepared on the pointation of Insp: Sohail
Muhammad. An empty shell of 7.62 bore fresh fired was recovered from the spot and taken into
possession. Statement of the officials of Excise Department and witnesses of recovery memo
were recorded. During investigation it has come to know that the accused Shahen Shah also
made a report in injured condition at Casualty DHQ Hospital Charsadda. In which he shows the
place of occurrence as Harichand Road near Mobin Qilla while in fact the incident had taken
place near Safi Tent House Harichand Road. Accused involved in the case has been arrested and
challaned to court from where he was released on bail.

During cross examination he disclosed that from the investigation conducted so
far the defaulter official is found guilty. And he further told that his report which was entered in
DD no 12 dated 28/10/17 was fuke and fabricated.

Inspector Shahen Shah the then Incharge Tratfic (under suspension):-

The alleged official was also called to the office of the undersigned. He presented
a written statement which is reproducing below.

1. That for reason more particularly below the statement of allegation s and
charge sheet is ex-facie misconceived and the proceedings required to be
closed and giving a quiet to at this stage itself,

2. The proceedings are actually based upon on an incident which took place on
28-10-2017 at Mobin Qilla in between Dakki and Amirabad. When he was on
his way for duty and his white corolla car w/o No. plates where a private car
without signaling him open fire at him as a result he injured on left side very
deeply.

3. Due to fear and prevailing sitwation of terrorism he didn’t stop but after
500/600 meters he could bear the stress of deep wounds and stopped 100
meters or less betore the said Pull. There a white car stopped with him and the
persons shifted him to the back seat of his car and took him to Charsadda
hospital. Where he was referred to LRH. At the time of report he didn’t know
that who fired at him but he thought that he will nominate them u/s
164-Cr.PC.

4. That next day in the hospital he came to know that Excise have lodged an FIR
No. 436 u/s 186/279/156(89) custom act PS Mandani, then he realized that the
helpers were the shooter too. Till that time he thought that they were on their
way and stopped for my help. They were aware of their mistake therefore took
me to the hospital.

5. Till today he did not known that why Excise opened fire at him. Do they have
the right to do so? If he would have recognized at the time of fire ore they
have signaled him then he would have directly charged them in my report. He
reported against unknown for the purpose that when he knows will nominate
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them in his164-Cr.PC staterment. But no one supported him and his report was
written in DD for which he feel very alone and very grief.

6. That as it is yet to be determined that whether the alleged offence has been
committed or not but in the present case the replying accused employee has
been punished before conviction.

7. That in the case of charge of inefficiency and misconduct suspension couldn’t
be ordered in the light of reported judgment as PLD 1979 Lahore 56 and PLD
1965 SC 106 but here the matter is totally on opposite direction more
particular the replying accused has already been suspended on 30-10-2017.

| 8. His right hand is halt conscious as a result of an accident when a steel rod

| enters in his right hand above the elbow and brooks his elbow joint bone and -
cut radial nerve as well. Which result into half consciousness of his right hand
till today. How can he be liable to 186 and 279 that the Excise stopped him
with bullet. Copy of conducted test on 29-05-2017 is attached.

9. That in this ground he pained instead of standing up for him and advising the
Excise to desist for making report patently irresponsible, unfounded and
motivated allegation s against him and have chosen to issue the statement of
allegation and charge sheet by not considering him bad injury and life and
death situation and contribution with bad stigma/complainant in your
esteemed department.

10. That the statement of allegation makes various assumptions and presumptions
which are totally misconceived and baseless. Moreover it should be |
responsibly exercised for sound and good reasons of considerations and it also 4
not be used to settle score. But here the matter is totally ditferent because .
there commission or omission which could be termed as misconduct, '
inefficiency or lack of interest in duty or service. |

L1. That in the aforesaid circumstances, he submit before your good self that there
is no merit what so ever in the statement of allegation coupled with the charge
sheet sought be raised against him and may very graciously be with drawn for
the best interest of law, fairness and justice. Keeping in view his future service
carrier.

12. That before response to the allegation s in the statement he has already
adverted to the facts which are manifest the malice, ill will and animus but
even then he was suspended on 30-10-2017 which is also on the basis of the
said case after the unfortunate day of incident i.e. 28-10-2017 and falls within
the scope and ambit the following articles of constitution of mother land.

a. Article-13:~ protection against double punishment and self
incrimination no person shall be prosecuted or punished for the same
offence more than once or shall when accused of an offence be
compelled to be a witness against himself.

b. Article-20(2) of Indian act is about dual proceeding of identical
charges.

¢. 26 General Clause Act

d. 403-Cr.PC.

Under the above a,b,¢,d dual proceeding in identical charges cannot proceed.
Because the alleged offence is the same but he has been choose n to be punish
twice. In view of the above he humbly requested to keep his mnquiry pending
till the decision of the Court.

13.

\ . } e e WA kL
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1. Do the Excise have informed the concerned.Police Station about
their arrival and nakabandi or about the incidence at the time of
occurrence? Detinitely not because they have reported at 1300 hrs.

it. It they fired near Kochyan then why did they not turn to RHC
Harichund for first Aid which was in their way in about a minute.
First aid has a key role in emergency.

il Similarly after hospital comes Jamalabad check post who were’

also kept unaware if the incident have taken place at Kochyan it
means the incident have not taken place at Kochyan. .

iv. Next comes PS Mandani which is concerned Police Station. It was
their responsibility to take him first to the PS Mandani but they
didn’t do so. Which also point out about the place of incident 13
some where else.

V. They report time of incident at 06:20 but his depart for duty is
about 06:15 hrs then how can he reach there in 05 minutes,
vi. His car have no scratch on any side which show that he has driven

over them or there is any one of Excise official have a minor injury
on their body or vehicle which that he have driven over them.

Vil. It he was in such a high speed and they fired and hit him then why
his car didn’t struck to some thing or went into nearby fields. It
means that he was in normal speed by they fired at him without
signaling and he himself stopped about 500/600 meters away as a
result of stress of the wound & fear of terrorism.

14. He further requested to keep his enquiry pending in the light of above

discussion till the decision of the Court.

When he was cross questioned, he confessed that the said motor car Corolla-G
model 2004 was his own. He also stated that the said motor car was NCP which he has bought
for his use.

Inspector Shahenshah and witnesses were confronted to each others.
Opponumty of cross examination was provided to the defaulter official.

FACT FINDINGS:-

After perusal of statements and available record the following points came to
surface:- '

1. On the day of occurrence the default official was driving NCP car having Reg:
No. LA-037 from Charsadda towards Harichand.

2. When he was stopped twice by the Excise Squad duly in proper uniform in
two different places (1% squad at Bagh Killi Road while the 2™ squad at
Kochyan Road) but he didn’t stop his car for the reason best known to him.

3. It is worth to mention here that although the delinquent official knew that he
was' tired by the Excise Staft who took him to the hospital. But he wrote
another fabricated report of the incident and charged unknown accused for the
offence, this fabricated report shows his mala fide intention and shows that he
wants to conceal the real/actual facts.

4. When he stopped his car he did not produce any documents regarding his car
to the excise officials.

a3,




5. His statements are full of contradictions. Although he cross examined the
witnesses including the Excise Officials but he didn’t charge any one tor the
offence so far.

6. By fabricating report he tried to deceive his senior otficers

7. During cross ‘examination he admitted that on the day of occurrence he had

- the motor car which was NCP and he further stated that he had bought the said
car for his own use. _

. 8. His reply to the question was not satisfactory, that whether selling and buying
of NCP vehicles are illegal or otherwise.

9. MRA report received which shows that the car in question having Reg no
LA-037 Islamabad Chassis No NZE 121-3271292 Enginé no B 268052 which
was recovered from the possession of the default official Inspector Shuhen
Shah, particulars of the vehicle registered on the said Reg No are as under.

Registration No LA-037

Registration No. 27-Feb-07

Chassis No. NZE121-3117617
Engine No. A396200

Class of vehicle TOYOTA/COROLLA
Color WHITE

Model 2002

Registration Status REGISTERED

Book Status Original

Name of owner

Ljaz Ahmad Khan

Which shows that bogus no plate was affixed by the detfault official on the car.

CONCLUSION:- M

After the conducted enquiry and the recorded statements it transpired that - .

Inspector Shahen Shah remained involved in the illegal business of Non Custom Paid vehicles.
He miss-used his powers. ~o

Being a member of disciplined force his this act is highly objectionable and

against the norms of the disciplined force and earned very bad name for the KPK Police in.

general and the Charsadda district Police in particular.
Theretore, he is recommended for major punishment

Head of Tnvestigation,
Charsadda.
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" e Snnexis e i

Whercas, the charge of absence was referred to enquiry officer for General Police
Proceedings, contained u/s 5(3) Police Rules 1975,

AND
Whereas, the enquiry officer has submitied his findings, recommending you for major penalty.

' AND
Whereas, I am satisfied with the recommendation of the enquiry officer that you
Inspector Shehenshah Khan, while posted as [/C Traffic Unit Charsadda, On 28.10.2017 you werc
charged in Casc FIR No. 436 u/s 186/279/156 (89) Custom Act PS Mandani. Being a member of
disciplinc force your act is highly objectionablc and against the rules and regulations of the discipline
‘ force and also earns héd name for the force. Thus the act amounts Lo gross misconduct and renders you

liable for punishment, under Police Rules 1975.

Therefore, T, Zahoor Babar Afridi. District Police Officer, Charsadda in exercisc of the
powers vested in me under rules 5(3) (a) (b) of Police Rules 1975, call upon you to explain as to why

the proposed punishment may not be awarded to you.

Your reply should reach the undersigned within 07-days of receipt of this notice, failing,

which ex-parte action will be taken against you.

»

You are at liberty to appear in person before the undersigned for personal hearing.

Dated L{{ M- /2017

XA
Charsadda
v/é/

Q5
QN

Vo
X
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KHYBER PAKHTUNKW A SERVICE TRIBUNAL. PESHAWAR

No. 1’3 'I:/i /ST Dated // /753?/ 2021

To

- The District Police Officer,
* Government of Khyber Pakhtunkhwa,
Charsada. o

Subject: - JUDGMENTIN APPEAL NO. 700/2018, MR. SHAHENSHAH KHAN.

. Tam directed to forward herewith a certified copy of Judgement dated
03.02.2021 passed by this Tribunal on the above subject for strict compliance.

Encl: As above ' ' \ I

REGISTRAR
* KHYBER PAKHTUNKHWA
" SERVICE TRIBUNAL
PESHAWAR.

T gl e
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‘BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR.
Service Appeal No. 700/2018

Shahenshah Khan' VS ~ Police Deptt: |

............

..................

RESPECTFULLY SHEWETH:
Preliminary Objections:

(1-5) All objections raised by the respondents are incorrect and baseless.
Rather the respondents are estopped to raise any objection due to
their own conduct.

FACTS:

1.~ No comments endorsed by the respondent deptt which means that
the respondent deptt: admitted para-1 as correct. '

2. Admitted correct by the respondent to the extent that the appellant
was charged in FIR no. 436 while rest of the contention of the
‘respondent deptt is incorrect. Moreover, the para-2 of the appeal is
correct. Further it is added that the appellant is now acquitted by
the competent court of law, so no more ground remained to punish |
the appellant. Copy of judgment is attached as annexure-R.

3. Incorrect and misleads the Hon’able Tribunal. While para-3 of the
appeal is correct as mentioned in the main appeal of the appellant.

4. Incorrect and rhisleads the Hon’able Tribunal. While para-4 of the
appeal is correct as mentioned in the main appeal of the appellant.
Moreover. The respondent not considered the reply properly.

o 5. In first portion the paré—S of the appeal is admitted correct while
rest of the contention of the respondent deptt: is incorrect.

¢ Moreover, the appeal of the appellant was rejected without any !
solid ground. | =
6. Incorrect. The appellant has a good cause of action, so the appeal

of the appeal may be accepted on the following grounds.




- GROUNDS:

A. Incorrect. The impugned orders are against the law, rules norms of
justice and material on record, therefore, not tenable and liable to be
set aside.

B. Incorrect. While para B of the appeal is correct. Moreover. No proper
inquiry was conducted as the appellant was behind the bar at the time »
~of inquiry proceeding, which is means that the appellant was no
associated with the inquiry which is against the law and rules.

C. Incorrect. While para C of the appeal is correct. As explainéd in
above para-B

D. Incorrect. While para D of the appeal is correct. Moreover, the
appellant is now also acquitted by the competent court of law.

E. Incorrect. While para E .of the appeal is correct. Moreover, the
separate proceeding does not means that the proceeding conducted
against the law and rules. :

F. Incorrect. While para F of the appeal is correct.

G. Legal.

It is, therefore, most humbly prayed the appeal of appellant may

kindly be accepted as prayed for. Sl s ) .
' APPELLANT ;
' ' Al L
'; Through: L
i M.ASIF YOUSAFZAI 1

ADVOCATE SUPREME COURT

AFFIDAVIT

' | It is affirmed and declared that the contents of rejoinder are true and correct
to the best of my knowledge and belief.

DEPONENT
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Date of 1nst1tut10n ()7 02.2018

R (U I

The State -

VERSUS
Charsadda.

s '-/"‘.’.‘Y.

.;_,;CH"ARGE UNDER “SECTIONS 420/468/471/
]86/279 P.P.C IN CASE FIR # 436, DATED
' 28.10.2017 POLICE STATION MANDANI,

-+ 'DISTRICT CHARSADDA.

Case argued by:

% _ Mr. Muhammad Ullah Khan APP for state

3 T trial.

JUDGMENT
26.01.2019

1

IN THE COURT OF VIR, SHAU KAT HUSSA[N o

IUDICIAL MAGISTRATE 11, TANGI (CHARSADDA) \
1
' Case No. 29/2P of 2018 e | 2—% .

Date of-decision: 29 012019 | 0/7¢/// /j9/

U(ha““' o 2. Mr. Taimur Khan, Advocate, for the accused facing

1. On 28.10.2017 at 06:20 hours, at Kochivan Road Mandani-
complainant Sohail Muhammad (Excise Inspector) alon‘gwith other excise

staffs were searching NCP vehicles. Meanwhile a Motorcar Corolla-G

e
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s .;’:E-j;b%plying the provisions of section 241-A CrP.C, the accused Wwas |

having No.LA-037 Islamabad was coming from Shah Alam Jowar sid;
‘who was signaled to stop but the driver of the alleged car accelerated the
car speed and run away. The second squad who were present at place of
occurrence were informed to stop the vehicle but the driver also did not
stop the car there and try to run away. At this the second squad fired on
the Tire of the alleged car. Resultantly the car was stopped at some
distance, wherein the driver was injured due firing. The driver could not
produce any documents regarding the said Motorcar and the number
plates, so the said Motorcar was took into possession while accused
named above was shifted to DHQ Hospital Charsadda. Hence instant

F.I.R was lodged.

2. Investigation was conducted after registration of case. The accused

| was released on bail. After completion of investigation, prosecution

submitted challan against the accused facing trial.

3. On receipt of Challan, the accused was summoned. After

indicted. He pleaded not guilty to the charge, and claimed trial.

Aj Trial commenced and the Prosecution was asked to adduce
‘svidence. The Prosecution produced 06 PWs and closed its evidence.
Aneh .

abh

\ [BTief resume of the prosecution evidence is as under:

1. PW-1: SI Gul Nabi Khan ASI PS Tangi deposed that

On the receipt of FIR EXPA proceeded to the spot and
prepared the site plan EXPB on the instance and pointation

of the complainant. during the  spot inspection I also
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recovered and took into possession one empty of 7.62 bore
giving fresh smell of discharge, the same were sealed in the
parcel by affixing monogram of the name of RU vide RM
EXPW-1/1 in the presence of marginal witnesses. On 28-10-
2017accused Shaheen Shah came to the PS and surrendered
before me. I arrested him and issued his- arrest card EXPW-
1/2. I produce the accused before the J uaicial Magistrate vide
my application EXPW-1/3 as the offences were bailable so
the accused was release on bail. On receiving the report from
the ETO department section of law 420/468 and 471 were
added in the FIR vide my application EXPW-1/4. After the
addition of section of law in the FIR the case was transfer
from me to the investigation wing and handed over the case
file to the CIO Investigation. I also recorded the statements
w/s 161 Cr.PC of the PWs and accused. Today I have seen

the above mentioned documents which are correct and

TN - :
. ,n};-g{)\rrectly bear my signature.

. PW-2: Sohail Muhammad (Excise and Taxation

ffice, Charsadda deposed that On 28-10-201 at 06:20 am |

<'1:”f':h€'\"-""‘/fq‘1\gg with constables namely Sajjad, Farooq and Gul
Ao Brante ’

- :\ " Wiihammad were present at Bégh Kale near Safi Cantt house
for checking of NCP cars. While Naciim Rafique ASI, Basit
constable and Gulzeb constable were presént at Nax’enjaﬁo

Bagh for checking the NCP cars and informed me on'r'ny

mobile cell that a corolla car white in colour bearing
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No.LA037 Islamabad who was signaléd to stop but the car
did not stop and cross the said Naqa Béndi without obeying
the order of the concern ofﬁqer and there after they chased
the said car and also informed me to stop the said car if
reached in my Naqa Bandi. In the meanwhile the said car
appeared which was signaled to stop but he did not stopped
the car in order to we mad.e a fire in our> self defense on the
tire and upon the said firing the car in quéstion stopped
himself. When we saw the driver he was injured with the said
firing he sustained injury and when Basit constable opened
the door of the car the driver was having a mask on his face
and when the mask was removed.the driver disclosed his
name as Shaheen Shah r/o Dhakki. Tﬁe driver could not
produce any valid documents of the car. We took nto
possession thé car in question. [ shifted the driver Shaheen

Shah to DHQ Hospital Charsadda for medical treatment.

Later on from Charsadda he was referred to LRH Peshawar. |

also went with the injured driver to LRH Peshawar. When I

returned from Peshawar at 12:00 noon, I drafted murasila

)//[/:XPA and sent the same to the PS for the registration of the

u\qa\‘f\\f
o B

- ‘\vﬂ\ .
O possession the said car bearing No.LA-037 Islamabad

case. | prepared the RM EXPW-2/1 vide which I took into

Chasses No.NZE-121-3271292 Toyota Corolla. On the

registration of the case I went to the police officials and

prepared the site plan on my instance and pointation. Today I
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AR
S 61 Cr.PC.

have seen the above mentioned documents which are correct

and correctly bear my signature. |

iii. PW-3: Constable Sajjad ETO, Charsadda deposed that on
18-10-2017 at 06:20 am I was present with Inspector Sohail
Muhammad and other police party and made a Naqabandi at Safi
Cantt for checking the NCP cars. Iﬁsbéctor Sohail received
information from the other squad which was already present at
Narenjano Bagh that a motorcar which was driven by the driver
with rashly and negligently did not stopped on our signaled. In
meanwhile a white Motor Corrolla came which was driven rashly
and negligently did not stopped on our signaled. So the Excise
Police fired at the tire of the car and due to that firing the car
stopped at some distance and when we went to near the car the
driver was irjured. He was shifted to the Hospital‘.for medical'
treatment. The 10 came to the spot and prepared the site plim on the

e

21\-, pointation of Sohail Muhammad. My statement was recorded u/s
AN ' ,
P\

v

—

{ iv. PW-4: Muhammad Nadimm Khan S.I ETO Peshawar

/(iéposed that During the days of occurrence I was posed as ASI in

s A
ﬁ\TO Office, Charsadda. I am marginal witness to the RM already

uharrt
lf‘{ proeshibited as EXPW-2/1 vide which Inspector Sohail Muhammad

D) Tang! -
“" took into possession the motorcar bearing No.LA037-Islamabad,
Chasses No.NZE-1213271292, Model 2004 white colour Toyota

Corolla. The same car EXP1 was deposited in Excise Ware House

Peshawar. My statement u/s 161 Cr.PC was also recorded by the

10. Today I have seen the RM which correctly bears my signature.
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V. PW-5: Muhammad Naeem Constable PS Mandani deposed
that I am marginal witﬁess to the RM already exhibited as EXPW-
2/1 vide which the IO took into pbsses-sion one empty of 7.>62 bore
giving fresﬁ smell of discharge ‘whi-ch was sealed in parcel No.1 by
affixing monogram of RU. My statement u/s 161 Cr.PC was also
recorded by the IO. Today I Have seen the RM which correctly
bears my signature. |

vi. Habib-ul-Hassan SI/CIO PS Sardheri deposed that
During the days of occurrence I was p.oste_d as CIO ih PS Mandani.
The .case file was handed over to me for the purpose of
investigation. Vide my aﬁplicatioh' EX.PW-6/1 I submitted an
application to the DPP Charsadda for obtaining »lega.l opinioﬁ. The |
opinion v.\/as accorded on the basis of which I deleted section 156
(89) of Custom Act and handed over thé case file /back to the

Operation staff. Parwana is EXPW-6/2. The Operation staff added

* section 420/468/471 PPC and handed over the case file to me. [

received the FSL report from ETO Office which is EXPW-6/3 and
handed over the case file to the SHO coﬁcemed for ;ubmission of
challan who submitted the same in the instant case. The Challan is
EXPK. Today I have seen the above mentioned documents which

are correct and correctly bear my signature.

After completion of prosccution evidence, statements of the

accused recorded U/S 342 Cr.PC. 'The accused neither wished to produce

T

defense evidence nor did he opt to be examined on vath.

Arguments heard and record perused.




For the following reasons;

A. No offence is made out against accused facing trial because no
lota of evidence is available on file to establish his connection

with the story alleged in the F.LR,

B. Offences U/S 419, 420 & 468 P.P.C are not applicable at all.

Because there is no evidence that accused facing trial possess or
délivered any forged document to anyone. As far as offence U/S
471 P.P.C is concerned, though a photocopy of report of Excise &
Taxation Department/Motor Registration Authority, Islamabad is
plac;ed on file, according to which another vehicle i.e -Chassis
No.NZE121-3117617, Engine NO.A396200, “Model 2002 is

registered on registration No.LA-037 but the same report is

neither attested by the issuing authority rather attested by the |

ETO, Cha?sadda nor exhibited by concerned authority. Even the

against the accused. If no evidence is available on the file that the
said number plates are fake then how it can be held that tllv;-:
offence of forgery has been committed by accused facing trial?
Nevertheless, neither the vehicle nor its numbgr plates were
.&oduced by the Prosecution as evidence during trial. All these

anctt
?%g;éps are fatal to the case,

C. The Prosecution has failed to prove that accused facing trial
~ while driving the car rashly and obstruct a public servant from

discharging his public duty. Though PW-3 in his examination in

prosecution did not produce the concerned authority to depose |




chief stated that accused facing trial drove the . car rashly and

negligently but the other PWs even the complainant did not utter a
single word regarding rashly driving by the accused facing trial.
Furthermore no independent witness is associated. No one can be

convicted on mere assertion.

This court comes to the conclusion that the prosecution has
failed to prove the charges against the accused. Resultantly,
accused is acquitted. Sureties are absolved from the liabilities of

| bail bonds.

| 8. According to record case property already has been taken into

possession by the Custom Authority.

9. File be consigned to 'Record Room after compilation.

-

Shauk Ssain
Judicial Magistrate-II,
Tangi(Charsadda).

CERTIFICATE

Certified that this judgment consists of eight (08) pages, cach page

has been read, signed and corrected by me wherever necessary.

Shauk ussain
Judicial Magistrate-II,
;\.ﬁfélgg,f_(,gharsadd ).

I'd .!-
CRa At Muhar

“mm
ying/Agency Bra
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" Serial No. of

Orderor
Proceedings

Datc of Order or

Proceedingts

QOrder or other Proccedings with Signature of Judge or Ma{.{islraté';fmi :
thatof parties or counsel where necessary.

1

2

¢!
2

ORDER-20

&

29.01.2019

flo

3.2,7‘

Fppliance ©

Delivery Dat: .. )

an‘te 6f Ap:‘:--'.;r- v -~%ﬁ
o /[ L

8%l
TBoo

v L7,

2

| Muzafar Khan APP for state is present. Accused
Shahenshah, on bail,' 1s present. Arguxneﬁfs already heard
and record perused.
2. Vide my detailed jludgment of today, separately
placed on file, consisting of 08 pages, ‘t‘he prosecution
failed to pro-\;e its case'aga.ﬁ'nst the accuséd beyond any
shadow of doubt. Accofdingly, the accused facing trial is
acquitted. Sureties are absolved of the liability 6f their

batil bonds.

3. According to record case property already has

been taken into possession y the Custom Authority.

be consigned to Record Room after compilation.

Announced:
29.01.2019
.4, wcial ! uag'b

Shau k':/l/l#H-u'ssu in
Judicial Magistrate-l1I,
Tangi (Charsadda)

4. Police file be returned forthwith. File of this Court
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